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Note. — The  figures  refer  to  the  pages  of  this  edition. 


CHAPTEE  XXXII. 

JOINT  TENANCY,  AND  TENANCY  IN  COMMON. 
Section  I.    Joint  tenanciy,  tenancies  by  entireties,  and  tenancy  in.  common. 

1.  Joint  tenancy  and  tenancy  in  common. 

2.  Devisees,  joint  tenants,  when. 

Husband  and  wife,  tenants  by  entireties,  when, 
take  the  share  of  one  only. 

3.  although  the  bequest  create  a  ten- 

ancy in  common. 
Devisees  in  tail,  tenants  in  common,  when. 

though  made  joint  tenants  of  the  freehold. 

4.  Devise  to  "  first,  second,  &c.,  sons,"  they  take  successively. 
Joint  tenancy  in  chattels. 

pecuniary  legacies  and  residues  of  personalty. 
-5.  Rule  applies  to  gifts  to  children  as  a  class. 

although  memoers  of  the  class  may 
become  entitled  at  different  times. 

7.  but  not  if  the  gift  vests  in  them  at  different  ages. 
Tenancy  in  common  not  implied  in  substituted  gift ; 

nor  'in  gift  of  accruing  shares ; 
nor  from  another  gift  connected  by  the  word  "  also." 

8.  Distinct  gifts  of  same  lands  to  different  persons  create  a  joint  tenancy. 
Executory  trusts. 

Section  II.     )Vhat  words  create  a  tenancy  in  common. 

9.  "  To  be  divided." 

"  In  joint  and  equal  proportions.'' 
10.  "  Equally,"  "  respectively,"  "  severally,"  "  each    of  their    respective    heirs," 
"  between,"  "  amongst,"  "  each  "  of  several,  "  all  to  have  part  alike,"  &c. 

iii 
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11.  Charge  upon  the  legatees  in  moieties. 
Direction  in  respect  of  one  legatee's  "  share." 

12.  To  children  of  several  parents  "  respectively." 

Annuity  to  several  in  common  "  for  their  lives  and  the  life  of  the  survivor."' 

13.  Words  creating  a  tenancy  in  common  rejected  by  force  of  context. 

14.  "  After  decease  of  E.  and  Gr."  read  after  decease  of  survivor. 

16.  Intention  must  be  clear. 
Gift  over  "  at  their  death." 

Tenancy  in  common  with  express  survivorship,  not  a  joint  tenancy. 

Section  III,    Lapse  and  other  miscellaneous  questions, 

17.  Distinction  between  joint  tenancy  and  tenancy  in  common,  as  to  lapse,  &e. 

18.  Gift  implied  from  power  creates  a  tenancy  in  common. 
Effect  upon  power  of  lapse  of  some  of  the  shares.  > 

CHAPTER  XXXIII. 

ESTATES  IN  FEE,  WITHOUT  WOEDS  OF  LIMITATION. 
Section  I.     What  estate  passes  by  an  indefinite  devise  under  wUls  made  before  183S 

20.  Devise  without  words  of  limitatioil  before  1  Vict.,  c.  26. 

21.  Freeholds  for  lives. 

22.  Grounds  for  enlarging  indefinite  devise  to  a  fee. 

Section  II,     When  enlarged  to  a  fee  by  a  charge  of  debts,  legacies  or  annuities^ 

23.  Charge  of  gross  sum  on  the  devisee. 
As  to  contingent  charges. 

24.  devisee  being  also  executor. 

Express  estate  for  life  or  estate  tail  not  enlarged. 

No  enlargement  where  the  charge  is  upon  the  land  merely. 

25.  As  to  annual  charges. 

current  income  exceeding  annuity. 
Whether  annuity  enlarges  estate  of  devisee,  or  ceases  at  his  death. 

26.  As  to  annuities  charged  on  land.  ' 

Section  III.     When  enlarged  to  a  fee  by  a  devise  over  in  case  of  death  of  prior  demee 

under  age. 

26.  Enlargement  to  a  fee  by  th6  effect  of  a  devise  over. 

27.  Extent  of  the  rule. 

Devise  over  enlarges  the  prior  devise,  when. 

28.  Indefinite  devise  substituted  for  devise  in  fee  confers  life  estate  only. 
Devise  to  A  in  fee,  in  trust  for  B  indefinitely,  gives  B  a  fee. 

29.  Fee  implied  from  a  limitation  of  the  trust  during  minority. 

Sectim  IV.    Effect  of  words  " estate,"  "property,"  "  real  effects,"  "  inheritance,"  " remain- 
der," "reoersim,,"  "interest,"  "part,"  "share,"  " perpetual  advowson,"  &c. 

30.  What  words  create  an  estate  in  fee  simple. 
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51.  Word  "estate"  carries  a  fee,  when. 

33.  not  restrained  by  words  pointing  at  locality. 

35.  or  other  expressions  applicable  to  corpus  only. 

86.  Reference  to  occupancy  not  restrictive  of  word  "  estate." 

37.  Kule  which  makes  words  of  locality  inoperative  to  restrain  "  estate  "  defended. 
As  to  "  estate  "  being  elsewhere  used  in  an  express  devise  for  life. 

38.  or  in  an  express  devise  in  fee. 

Preceding  grounds  occurring  conjointly  inoperative  to  neutralize  effect  of  word 
.     "  estate." 

39.  Word  "estate"  must  occur  among  the  very  words  of  gift. 
Instances  of  "estate"  occurring  in  the  words  of  gift. 

40i  where  "  estate  "  did  not  occur  in  words  of  gift. 

Word  "estate"  occurring  in  introductory  clause. 

41.  Whether  "  estate  "  applies  to  more  than  one  devise. 

Force  of  the  word  "  estate  "  not  communicated  to  other  words  by  which  subject 
of  gift  was  subsequently  described. 

42.  "  Estate  "  to  A  for  life,  and  after  his  death  to  B. 
Word  "  estate  "  restrained  by  context. 

43.  Word  "  property  "  equivalent  to  "  estate." 

44.  "  real  effects  "  equivalent  to  "  estate." 

"  All  that  I  die  possessed  of"  will  carry  the  fee.  i 

"  Inheritance,"  "  hereditaments,"  "  remainder,"  will  carry  the  fee. 

45.  Word  "  reversion ''  will  pass  a  reversion  in  fee. 
"Residue"  and  " remainder "  as  used  in  residuary  clause. 
Words  "right  and  title"  and  "interest"  will  carry  the  fee. 

46.  When  words  "part,"  "share,"  "moiety,"  carry  the  fee. 
When  they  do  not. 

Estate  in  fee  given  by  force  of  words  of  exception, 
substitutional  gift. 

47.  '  clause  against  alienation. 

Words  "perpetual  advowson,"  "manor,"  "share"  in  a  company,  give  only  a 

life  estate. 
Fee  simple  conditional  in  lands  not  within  statute  de  donis. 

Section  V.  'Effect  of  1  Vict.,  c.  26,  on  wiUe  made  or  republished  since  1837. 

Devise  without  words  of  limitation  to  pass  the  fee. 

48.  Remarks  on  the  new  rule. 

49.  New  rule  does  not  apply  to  interests  created  de  novo. 


CHAPTER  XXXIV. 

ESTATES  OF  TRUSTEES. 

50.  Whether  devises  are  within  the  statute  of  uses. 

jl.  Principle  which  determines  whether  persons,  apparently  so,  are  trustees. 

J3.  Words  "use"  and  "trust"  used  indifferently. 


VI  ANALYSIS   or   CONTENTS. 

54.  Effect  of  changing  language  of  limitations  by  introducing  words  of  direct  gift. 
Eestrictive  operation  of  words  of  direct  gift. 

Devise  of  copyholds  "  to  be  transferred"  to  A  at  majority. 

55.  Trustee  takes  legal  estate  when  directed  to  apply  the  rents. 

pay  taxes  and  repairs. 

56.  apply  rents  for  maintenance  of  cestui 

.que  trust. 
pay  rents  to  a  person. 
To  permit  re^,eipt  of  rents  gives  trustee  no  estate 

57.  Effect  where  both  expressions  are  used. 

Estate  not  vested  in  trustee  by  trust  to  permit  receipt,  with  other  active  duties, 
a  trust  to  secure  separate  use  otfeme  coverte. 

permit  A  to  receive  net  rents, 
direction  to  sell  or  convey. 

60.  Lands  being  charged  with  debts  and  legacies  will  not  vest  the  estate  in  the- 

trustees. 

61.  Estate  vested  in  trustee  by  direction  to  pay  debts  in  aid  of  personalty. 
Otherwise  where  devise  is  made  contingent  on  personalty  being  insufficient. 

62.  Trustees  held  to  take  the  fee,  notwithstanding  expressions  apparently  conferring: 

a  power  only. 

64.  Authority  to  grant  leases,  when  it  confers  the  fee. 

65.  Indefinite  power  of  leasing. 

66.  Power  to  lease,  with  direction  to  pay  taxes. 

,  67.  Definite  power  to  lease  held  exercisable  only  during  other  (clear)  trusts. 

68.  As  to  a  power  to  accept  surrenders  of  leases. 

Effect  of  appointing  persons  "  trustees  of  inheritance." 

69.  Appointment  of  persons  to  perform  trusts  of  will. 

"  be  trustees  as  also  their  heirs  and  assigns." 
Direction  to  trustees  to  pay  certain  sums  out  of  estate. 

70.  Principle  which  regulates  the  qwxnlUy  of  estate. 

71.  Estate  of  trustees  commensurate  with  duties. 

72.  As  to  commencement  of  estate  of  trustees. 

Indefinite  devises  to  the  use  of  trustees  susceptible  of  enlargement  or  restriction, 
Eule  as  to  appointments  under  powers. 

73.  Indefinite  devise  of  copyholds  limited  by  nature  of  trust. 

74.  Bequests  of  leaseholds,  how  far  influenced  by  nature  of  trusts. 

75.  Effect  where  testator,  who  apparently  creates  a  trust,  has  an  equitable  interest 

only. 
Devises  to  pay  debts,  legacies,  &c. 

76.  Trust  to  raise  a  sum  of  money. 
Trustees  held  to  take  a  chattel  interest. 

78.  Effect  of  Stat.  1  Vict.,  c.  26. 

Trustees  held  to  take  a  determinable  fee. 

Indefinite  chattel  interest  not  created  where  devise  expressly  in  fee. 

79.  Trustees  lield  to  take  a  fee  though  the  trust  was  not  strictly  commensurate. 

81.  Power  to  limit  an  estate  as  a  jointure. 

82.  As  to  devises  to  trustees  for  preserving  contingent  remainders. 

83.  Keservation  of  power  of  appointment  held  a  ground  for  giving  trustees  the  fee. 

84.  Whether  the  creation  of  contingent  remainders  is  a  ground  for  giving  trustee* 

the  fee. 
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85.  Where  devise  includes  other  property  as  to  which  trustees  take  the  legal  estate. 
Where  trust  faUs  06  initio. 

86.  Estate  of  trustees,  if  not  expressly  limited,  to  be  either  freehold  or  an  estate  in 

fee. 

87.  Points  not  excluded  by  stat.  1  Vict.,  u.  26. 

88.  Trust  for  separate  use  of  feme  coverte  with  power  to  lease  for  twenty-one  years. 

apply  rents  during  minority. 


CHAPTER  XXXV. 

WHAT  WORDS  CREATE  AN  ESTATE  TAIL. 

89.  Proper  terms  of  limiting  an  estate  tail. 

90.  What  informal  expressions  create  an  estate  tail. 
Limitation  to  "  heirs  male,"  or  "  right  heirs  male,  forever." 

by  a  particular  wife. 

91.  "lawiiiUy  begotten." 

"  heirs  to  the  third  generation." 
A  and  his  "  lawful  heirs," 
several  and  their  lieiis  "successively 
heir  of  the  body,  in  the  singular. 

92.  next  or  first  heir  male. 

"  next  heir  male,"  with  superadded  words  of  limitation 
next  heir  male  and  the  Leirs  male  of  his  body. 

93.  "  heir  male  of  the  body,"  and  his  heirs. 

94.  "heir  male  of  the  body  for  life." 

A  " etsemini  8U0,"  ox  "to  A  and  his  issue,"  or  "ofTspring,"  or  "family 
according  to  seniority." 

95.  A  and  his  heirs,  and  if  he  shall  die  without  heirs  of  ids  body. 

96.  Direction  to  grant  a  fee  farm  rent  not  conclusive  against  an  estate  tail. 
Devise  over  on  failure  of  heirs  to  a  person  in  line  of  descent  creates  estat«  tail. 

97.  Otherwise  where  to  a  stranger  in  blood. 

To  several,  one  of  whom  is  a  stranger  in  blood. 

As  to  limitation  over  to  the  right  heirs  of  the  devisee. 

98.  Estate  tail  general  cut  down  to  an  estate  tail  special  by  implication. 

CHAPTER  XXXVI. 

RULE  IN  SHELLEY'S  CASE." 

Section  I.    Nature  of  the  rule.    Requisites  to  its  operation^considered  in  regard  to  the 
estate  of  freehold — in  regard,  to  the  Umiialion  to   the  heirs.     Questions 
where  one  or  both  of  the  li-niitaiions  relate  to  several  persons. 

99.  Nature  of  the  rule  in  Shelley's  Case. 
100.  Only  applies  to  limitations  by  way  of  lemainder. 
109.  Rule  never  infringed. 
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110.  Preliminary  question  of  consh-uction. 

The  rule  applies  to  copyholds  and  estates  per  autre  vie'. 
Gift  to  A  for  life,  remainder  to  his  executors. 
Limitations  must  he  created  by  same  instrument. 

111.  Win  aiud  schedule. 

Deeds  creating  and  exercising  powers. 
Legal  and  equitable  interests. 

112.  Legal  estate  clothed  with  a  trust. 

Eule  considered  in  relation  to  estate  for  life. 
Freehold  resulting  for  life. 

115.  Expressions  negativing  a  larger  estate  than  for  life. 

116.  Interposition  of  trustees  to  preserve  contingent  remainders,  &c. 
Rule  in  regard  to  limitation  to  the  heirs. 

Immaterial  under  what  denomination  heirs  are  described. 

1 18.  Limitation  to  the  heirs  by  implication. 

As  to  declaration  that  heirs  shall  take  by  purchase. 
Effect  of  contingent  limitation  to  the  heirs. 
Such  limitation  contingent,  when. 

119.  Possibility  of  freehold  determining  in  lifetime  of  ancestor. 
Limitation  to  heirs  of  tenent  of  freehold  and  of  another  person. 

To  wife  for  life,  remainder  to  heirs  of  the  bodies  of  husband  and  wife, 
and  heirs  of  body  of  husband  and  wife. 

120.  Distinction  where  there  could  not  be  joint  heirs  of  the  bodies. 

where  ancestor  is  tenent  in  common  of  freehold. 
Limitation  to  heirs  of  one  joint  tenant  of  freehold. 

where  husband  and  wife  are  lenents  by  entireties. 

121.  Distinction  between  heirs  of  the  body  and  heirs  on  the  body  begotten. 

122.  Tenant  in  tail  after  possibility  of  issue  extinct. 

Section  II.    Executory  trusts. 

Bule  considered  in  regard  to  executory  trusts. 

123.  Executory  trusts,  what. 

Uses  in  strict  settlement,  when  directed. 

124.  Settlement  to  be  made  on  A.  and  the  heirs  of  his  body. 
Direction  that  it  should  not  be  in  his  power  to  dock  the  entail. 

to  convey  to  A  for  life  without  impeachment,  &c.,  remainder  to  issue 
to  her  body. 

125.  to  be  purchased  and  settled  to  A  and  his  issue  in  tail  male. 

conveyed  to  A  for  her  separate  use  for  life,  and  after  her  de- 
cease to  the  heirs  of  her  body, 
settled  upon  A  and  his  issue. 

126.  purchased  and   settled  on  A,  his  heirs  and  successors  in   the 

direct  male  line. 
Alleged  distinction  where  testator  himself  declares  uses  of  lands  to  be  purchased. 

127.  This  alleged  distinction  disregarded  in  certain  cases. 

Devise  of  lands  to  be  purchased  to  A  for  life,  remainder  to  his  issue. 

and  the  heirs,  male  of  his  body. 
This  trust  executed  by  simply  interposing  trustees  to  preserve  contingent  re- 
mainders. 
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128.  Indication  required  that  testator  did  not  intend  an  estate  tail. 
Direction  to  settle  on  A  and  the  heirs  of  liis  body. 

129.  Estate  tail  directed  that  "  a  proper  entail  be  made  to  the  heir  male." 

130.  Devise  to  R.  to  be  entailed  upon  his  male  heii-s. 

131.  As  to  giving  tenants  in  tail  power  to  charge. 
Distinction  between  marriage  articles  and  wills. 

132.  Whether  a  direction  to  settle  on  A  for  life,  remainder  to  the  heirs  of  his  body, 

authorizes  a  strict  settlement. 

134.  To  be  setiled  "  on  A  and  his  heirs  in  strict  entail." 
Mere  direction  to  convey  does  not  rhake  a  trust  executory. 
Trust  in  terms  partly  direct  and  partly  executory. 

135.  Tlie  court  will  not  appoint  protectors. 
Powers  authorized  by  executory  trust  to  settle. 

Section  III.    Practical  effect  of  the  rule  considered. 

Practical  bearings  of  the  rule  in  Shelley's  Case. 

136.  as  to  lapse. 

'  dower  and  curtesy. 

137.  alienation  by  an  enrolled 

conveyance. 
Operation  of  disentailing  assurance  upon  estates  intervening  between  the  free- 
hold and  the  limitation  to  the  heirs. 


CHAPTER  XXXVII. 
WHAT  WILL  CONTKOL  THE  WOEDS  "HEIES  OF  THE  BODY." 

Section  I.     Superadded  words  of  limitaiion. 

139.  Effect  of  context  in  controlling  "  heirs  of  the  body." 
Similiar  limitation  superadded  is  inoperative. 

140.  Construction  not  varied  by  superadded  limitation  to  heirs  general  of  heirs  of  the 

body. 

141.  nor  by  interposition  of  estate 

to  preserve  contingent  remainders. 

As  to  heirs  of  the  body  being  directed  to  assume  testator's  name. 

143.  Distinction  where  the  words  of  limitation  change  the  course  of  descent. 
Mr.  Preston's  position  examined. 

Section  II.     Words  of  modification  inconsistent  viith  the  devolution  of  an  estate  tail,  with  or 
without  words  of  limitation  superadded. 

144.  Effect  ot  superadded  words  of  modification  inconsistent  with  an  estate  tail. 
Expressions  superadded  to  ilie  limitations  "to  heirs  of  the  body." 

145.  "  Forever  as  tenanis  in  common,  and  not  as  joint  tenants." 
"  Whether  sons  or  daughters  as  tenants  in  common,"  &o. 

146.  In  such  sliares,  &c.,  as  F.  should  appoint. 

W.  should  appoint,  mid  if  but  one  child,  &c. 
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150.  Effect  of  limitation  to  preserve  contingent  remainder,  &c. 

"  As  welliemale  as  male  to  take  as  tepants  in  common,''  &c. 

"  Eciually  to  be  divided  amongst  them  share  and  share  alike.'' 
152.  Devise  of  "  estate  "  to  heirs  of  the  body  "  share  and  share  alike." 

Words  of  limitation  and  of  modification  combined. 

"  Heirs  male  who  shall  live  to  attain  twenty-one,  and  his  heirs." 
1.53.  "  Heirs  of  the  body  and  their  heirs  as  tenants  in  common." 

Cases  in  which  expressions  were  held  to  control  "  heirs  of  the  body." 
154.  To  "  heirs  male  or  female  "  forever. 

"  As  well  females  as  males,  and  to  their  heirs." 
156.  "  Without  any  respect  to  seniority  of  age,"  &c.. 
]  57.  "  As  tenants  in  common,  with  devise  over  if  the  issue  died  under  twenty-one. 

160.  "  Seirs  of  the  body"  assumed  to  mean  chiidren. 

161.  Devise  over  in  default  of  issue  by  the  testator  following  a  devise  to  his  wife  im 

tail. 

163.  Limitation  to  heirs  of  the  body,  with  power  of  appointment  to  children,  &c. 

164.  "  Share  and  share  alike,"  their  heirs  and  assigns  forever: 

165.  No  distinction  made  where  there  is  a  direction  to  convey. 

,  Section  III.     Clear  wards  of  explanation. 

Effect  of  clear  words  of  explanation  annexed  to  "  heirs  of  the  body." 

Heirs,  "  that  is  to  say,''  &c. 

"  Heirs  male  of  the  body,''  explained  to  mean  sons. 

166.  "  Heirs  of  the  body  "  held  to  mean  children. 

167.  "  in  manner  aforesaid,"  explained  by  preceding  limitations, 
explained  to  mean  children. 

168.  Heirs  male  of  the  body  held  to  mean  sons,  by  mention  of  "  their  father."   ' 

169.  "  severally,  respectively,  and  in  remainder,  the  one  after 

the  other." 
"  Such  sons  "  construed  such  heirs  male  upon  the  effect  of  the  whole  will. 

170.  To  W.  and  to  his  heirs  male,  the  elder  son  surviving  and  the  heirs  male  of  his 

body  always  to  be  preferred,  &c. 
172.  Declaration  that  devise  to  heirs  of  the  body  was  intended  to  be  in  strict  settlement. 


CHAPTER  XXXVIII. 

"  CHILDREN,"  "  CHILD,"   "  SON,"  "  DAUGHTER,"  WHERE  WORDS   OF 

LIMITATION. 

Section  I.    Mule  in  Wild's  Case. 

174.  Children,  where  a  word  of  limitation. 
Rule  in  Wild's  Case. 

1.  When  no  child  at  the  time  of  the  devise. 

175.  To  A  and  kis  child  or  children  forever. 

176.  J.  and  his  children  lawfully  to  be  begotten. 

177.  Devise  in  remainder  to  B  and  to  his  children  lawfully  begotten  forever. 
Suggested  modification  of  the  term's  of  the  rule. 
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178.  Application  of  the  rule  to  future  devises. 

179.  Kule  excluded  by  context. 
Eule  in  Wild's  Case. 

2.  Where  there  are  children  at  the  time  of  the  devise. 

180.  To  A  and  her  children,  and  tlieii-  heirs. 
Children  held  to  take  by  way  of  remainder. 

182.  be  a  word  of  limitation,  notwithstanding  the  existence  of 

children. 

183.  Devise  to  A  as  a  ''  place  of  inheritance  to  her  and  her  children,  or  her  issue."" 

and  her  cliildren  of  mansion-house,  with  articles  as  heirlooms. 

184.  "  to  A  and  his  children  in  succession.'' 

to  her  and  her  children." 
Eule  whether  applicable  to  bequests  of  personalty. 

185.  personal  annuities. 

What  context  will  give  life  interest  to  parent,  with  remainder  to  the  children. 

187.  Parent  and  children  take  coneurrenlly  where  no  contrary  intention  appears. 

188.  Trust  for  separate  use  of  parent,  when  it  excludes  the  rule. 
Devises  to  sons  not  distinguishable  from  devises  to  children. 

Section  IT.    "  Child,"  "  son,"  "  daughter,''  &c.,  where  used  as  nomina  collectiva.. 

189.  "  Son,"  "  child,"  "  daughter,"  &c.,  where  used  as  nomina  coUeetiva. 
To  A,  and  if  he  die  not  having  a  son.  • 

J.,  and  if  he  die  having  no  son. 

A  for  life,  and  after  his  death  "  to  such  son  as  he  shall  have." 

190.  A,  and  if  she  marries  and  has  a  son,  then  to  that  son. 

191.  "  Son  "  held  to  be  a  word  of  limitation. 

192.  Word  "  child"  held  to  be  used  as  nomen  collectivum,  and  to  confer  an  estate  tail. 

193.  "  In  case  A  should  leave  no  child,"  with  context,  held  to  create  an  estate  taiL 

194.  Words  referring  to  leaving  no  children  held  to  mean  leaving  no  issue. 

195.  "  If  she  has  any  child." 

196.  Whether  term  "  eldest  son  "  used  as  nomen  collectivum. 

1 97.  Devise  to  "  eldest  son  "  held  not  to  confer  an  estate  tail  male. 

198.  to  give  an  estate  tail  on  the  context. 

199.  "  To  A  for  life  and  to  his  eldest  son  afier  his  death  "  held  an  estate  tail  in  A  by 

force  of  subsequent  devise  in  tail  "  in  like  manner.'' 


CHAPTER  XXXIX. 

"  ISSUE,"  WHERE  CONSTRUED  AS  A  WORD  OF  LIMITATION. 

Section  I.    Devises  to  a  person  and  his  issue.    Effect  of  words  creating  a  tenancy  in  common 
— of  words  of  limitation  in  fee  simple,  and  other  modifying  expressions. 

'200.  ''  Issue  "  a  word  of  limitation,  when. 

203.  Devise  to  A  and  his  issue  simply  gives  estate  tail. 
So,  to  a  class  and  their  issue. 

204.  Devise  to  A  and  his  issue  living  at  his  death,  held  an  estate  tail. 
Effects  of  words  of  modification  inconsisient  with  an  estate  tail. 
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:205.  Devise  to  A  and  his  issue,  as  tenants  in  common,  but  in  default  of  such  issue,  or 

in  case  they  shovM  die  under  twenty-one,  over. 
'206.  H.  and  his  issue,  his,  her  or  their  heirs,  equally  to  be  divided. 

'2Qf7.  A  and  to  his  issue,  and  to  the  heirs  of  such  issue. 

•  Section  II.    Demses  to  A  for  life,  with  remainder  to  his  issue.    Effect  in  these  cases  of 
superadded  words  of  limitation — words  of  distribution  and  modification  with  or 
without  words  of  limitation  superadded — dear  words  of  explanation 
— devise  over  in  case  of  failure  of  issue  at  the  death. 

,208;  Devise  to  A  for  life,  remainder  to  the  issue  of  his  body,  held  an  estate  tail. 

A  and  D  for  their  lives ;    if  either  die,  leaving  issue,  then  to  such 
issue,  held  an  estate  tail. 
,209.  Effect  of  words  of  limitation  superadded. 

To  the  heirs  male  of  the  body  of  such  issue  male. 
SIO.  general  of  the  issue. 

211.  Devise  to  A  for  life,  remainder  to  issue  male  and  his  heirs,  and  if  he  die,  over. 

his  issue  male,  and  their  heirs,  held  estate  tail 
in  A. 
;212.  S  for  life,  remainder  to  her  issue  and  their  heirs,  held  estate  for  life 

inS. 
:213.  A  for  life,  remainder  to  his  issue  and  to  the  heirs  and  assigns  of  such 

issue,  held  an  estate  tail  in  A. 
:214.  Effect  of  limitation  over  "in  default  of  such  issue." 
215.  Superadded  words  of  limitation  which  iihange  the  course  of  descent. 

Devise  to  A  for  life,  with  remainder  to  her  issue  female,  and  the  heirs  of  their 
bodies. 
-■216.  Words  of  modification  inconsistent  with  an  estate  tail. 

Devise  of  estate  to  W.  for  life,  remainder  to  and  amongst  his  issue,  and  in  default 
of  issue  over,  held  an  estate  tail. 
:217.  E.  for  life,  remainder  to  his  issue  as  tenants  in  common,  with  devise 

over  in  default  of  issue,  held  an  estate  tail. 
:218.  Issue  jointly  to  inherit. 

Influence  of  words  introducing  devise  over. 
:219.  Devise  over  if  no  issue  live  to  attain  twenty-one. 

220.  to  A  for  life,  with  remainder  to  his  issue,  as  he  should  by  will  appoint, 

with  devise  over  in  default  of  issue,  held  estate  tail  in  A. 
with  remainder  to  her  issue  equally,  and  if  A  die  with- 
out issue,  over,  held  estate  tail*in  A. 

221.  and  his  issue  lawfully  begotten,  to  be  divided  among  them  as  he 

shall  think  fit,  and  in  default  of  issue,  over,  held  issue  take  by 

purchase. 

H  for  life,  with  power  of  distribution  in  fee  in  favor  of  issue,  and 

limitation  over,  in  case  of  being  no  issue  who  should  attain  twenty-one,  held 

estate  for  life  in  H. 

:224.  To  be  divided  amongst  several  and  to  their  issue  after  their  respective  deaths 

equally  to  be  divided,  "  issue  "  held  a  word  of  limitation. 
225.  Devise  to  A  for  life,  with  remainder  to  his  issue,  &c. ;   issue  take  by  purchase, 

when. 
:228.  estate  tail,  when. 
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230.  Children  take  for  life,  when. 

231.  Propositions  to  be  deduced  from  the  cases. 

232.  The  result  of  the  cases  as  applied  to  wills  made  since  1837. 

233.  Whether  "  issue,"  where  a  word  of  purchase,  is  confined  to  ckildren. 
"  Issue  "  explained  to  mean  sons. 

234.  children,. 

235.  Distinction  between  real  and  personal  property. 

236.  Effect  where  "  issue "  and  "  children "  have  elsewhere  been  used  indifferently, 

237.  Children  held  to  mean  issue. 

Bequest  to  children  made  to  govern  prior  gift  to  "  issue.'' 

238.  "Issue"  held  to  mean  children  by  reference  to  another  gift. 

239.  Limitation  over  if  the  devisee  leave  no  issue  at  his  death. 


CHAPTER  XL. 

WOEDS  "IN  DEFAULT  OF  ISSUE,"  ETC.,  WHEN  EEFEKABLE  TO  THE. 
OBJECTS  OF  A  PRIOE  DEVISE. 

Section  I.     Preliminary  remarks. 
241.  Preliminary  remarks.  5        i" 

Section  II.     Construction  in  regard  to  personalis. 

245.  Bequest  preceded  by  a  bequest  to  children. 

living  at  testator's  death. 
"  Without  issue  as  aforesaid,"  held  to  refer  to  objects  of  prior  contingent  gift,. 

246.  Words  held  to  be  referential  to  prior  gift  to  "  issue." 

in  an  executory  trust,  not  to  refer  to  prior  objects. 

247.  Eeferential  construction  rejected. 

248.  Lord  Cottenham's  statement  of  the  general  doctrine. 
Words  held  to  refer  to  objects  of  prior  gift. 

249.  Suggested  distinction  where  the  gift  over  is  on  death  without  issue  living  at  the- 

death. 

250.  Statement  of  the  general  doctrine  by  Turner,  L.  J. 

Section  III.    In  relation  to  real  estate.    1.  Where  the  expression  is  "such  issue."     2.  Where 

reference  is  to  "  issue  "  simply.    3.  Conclusions  from  the  eases.    4.  Doctrine 

of  general  and  particular  intention.    5.  Devises  of  reversions. 

251.  In  regard  to  real  estate. 

Words  "  in  default  of  such  issue." 

'      preceded  by  a  devise  to  children  in  fee. 

for  life. 
..  daughters  for  life. 

253.  sons  in  tail  male  for  life- 
"  Such  heirs  "  preceded  by  gift  to  son  and  daughters  in  fee. 

254.  devise  to  first  and  other  sons  and  their  heirs. 
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254.  "Words  "  such  issue  "  controlled  by  subsequent  clause  showing  an  estate  tail  to  be 

intended. 

255.  Effect  where  prior  devise  is  in  favor  of  a  single  child. 
Words  "as  aforesaid"  equivalent  to  "such." 
General  position  deducible  from  the  cases. 

256.  Eeferential  construction  excluded  by  context. 

In  default  of  issue  generally  (witliout  the  word  siieh.) 

257.  Words  held  to  refer  to  children,  objects  of  prior  devise. 

258.  "  Default  of  issue  "  referred  to  issue  taking  previous  estates  tail. 

259.  "  Die  without  issue  "  referred  to  issue  taking  previous  estates  in  fee. 
Whether  any  different  effect  attributed  to  "  die  without  leaving  issue. " 
Devise  to  children  in  fee  followed  by  devise  over  on  death   without  leaving 

issue. 

260.  "Issue"  held  to  refer  to  children,  objects  of  preceding  devise. 
^61.  Lord  Cottenham's  construction  of  "  die  without  leaving  issue." 

262.  "Die  without  leaving  issue"  held  to  mean  failure  of  previous  estates  in  fee  to 

issue. 
not  to  refer  to  issue  before  mentioned. 

265.  Effect  where  words  refer  to  failure  of  issue  of  children,  objects  of  prior  devise. 
"In  default  thereof."  - 

266.  Argument  for  referential  construction  weakened  by  whatever  restricts  the  range 

of  objects. 
Words  held  not  to  be  referable  to  issue  before  mentioned,  being  issue  who  should 

attain  a  certain  age. 

267.  "  children  (prior  devisees)  who  should  survive ' 

the  ancestor.' 

268.  "  Die  without  issue  to  attain  twenty-one ''  referred  to  prior  gift  to  "  first  son  who 

should  attain  twenty-one." 
"Die  without  leaving  issue  male"  not  confined  to  sons  being  prior  contingent 

devisees. 
^69.  Principle  on  which  preceding  are  reconcilable  with  subsequent  cases. 
Devise  extending  to  six  sons  only. 

270.  first  and  second  sons. 

an  eldest  son  only  of  A  in  tail,  and  in  default  of  issue  of  A, 
over. 

271.  '  surviving  sou  only  of  A  for  life,  and  in  default  of 

issue  of  A,  over. 

272.  Bemainder  in  tail  implied  in  the  parent,  expectant  on  estate  tail  of  eldest  son. 

273.  Rule  where  preceding  gifts  to  sons  or  children  are  for  life  only. 

Devise  to  A  for  life,  remainder  to  first  and  other  sons  for  life,  and  in  defiuilt  of 
issue  male,  over  ;  immediate  estate  tail  raised  by  implication. 

274.  —remainder   to  her  children;    if  A  die  without  leaving 

issue,  over  ;  held  estate  tail  in  remainder  in  A. 

275.  Eeferential  construction  adopted,  though  daughters  in  prior  devise  took  life  es- 

tate only. 

277.  Eeraainder  in  tail  implied  in  the  parent  expectant  on  estate  expressly  devised 

to  the  issue. 

278.  Implication  of  remainder  in  tail. 
■280.  executory  devise  in  tail. 
281.  General  remarks  on  preceding  cases. 
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281.  Conclusions  suggested. 

283.  Doctrine  of  general  and  particular  intention. 
Origin  of  phrase  "general  intention." 

284.  M.eaning-  oi  particular  intention. 

287.  Lord  Denman's  remarks  on  doctrine  of  general  and  particular  intention. 
Devises  of  reversions. 

288.  Whether  words  refer  to  determination  of  subsisting  estates. 

of  contingency  refer  to  subsisting  estate  tail. 

289.  sons  of  an  existing  or  future  marriage  were  referred  to. 

290.  "Words  held  to  refer  to  subsisting  estate  tail. 

not  to  refer  to  subsisting  estates. 

291.  Devise  on  failure  of  issue  held  to  be  an  immediate  devise  of  reversion. 

Section  IV.    Effect  of  stat.  1  Vict.,  c.  26,  J  29. 

292.  Words  importing  a  failure  of  issue  to  mean  issue  living  at  the  death,  except 

where  merely  referenlial. 

293.  Eemarljs  on  failure  of  issue  clause  in  the  act. 

Effect  under  the  act  of  rejecting  the  referential  construction. 


CHAPTER  XLI. 

WOKDS  "DIE  WITHOUT  ISSUE,"  ETC.,  WHETHEB  THEY  JEIEFER  TO' 
FAILURE  INDEFINITELY  OE  FAILURE  AT  THE  DEATH. 

Section  1.     General  rule — exceptions. 

296.  "Die  without  issue,"  Ac,  when  restricted  to  a  failure  of  issue  at  the  death. 

General  rule. 
298.  Two  exceptions. 

First,  where  phrase  is  "  leaving  no  issue." 

301.  Second,  where  phrase  is  "  having  no  issue." 

302.  Failure  of  testator's  own  issue,  he  having  none. 
Reference  to  testator's  ovm  issue. 

305.  Effect  of  devise  over  being  for  payment  of  debts  and  legacies. 

Devise  in  case  of  failure  of  testator's  own  issue  upon  trust  to  sell  and  pay  a  legacy. 

306.  What  will  restrain  the  words  generally. 

307.  Difference  where  applied  to  real  and  personal  estate. 

Section  II.     Cirewmstances  and  expressions  adequate  to  warrant  the  restricted  construction 

in  regard  to  real  estate. 

308.  When  restricted  in  regard  to  realty. 
Where  the  dying  refers  to' a  given  age. 

309.  Suggested  extent  of  the  pi-inciple. 

310.  Devise  over  on  issue  dying  under  age,  not  restrictive. 
Effect  of  a  collateral  event  being  associated. 

312.  additional  expressions. 

Express  reference  to  the  death  of  the  prior  devisee. 
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313.  Implicatory  grounds  of  restriction  from  nature  of  devise  over. 

legacy  to  be  paid  within  a  given  period  after  the  death. 

315.  gift  on  death  without  issue  to  persons  then  surviving. 

316.  Words  restricted  by  alternative  gift  to  issue  (if  anyj  at  the  death. 

317.  Ulterior  gifts  being/or  life  only. 

318.  But  all  the  estates  must  tie  for  life. 

319.  Property  devised  over  charged  with  legacies  to  be  paid  to  the  executors,  &c.,  of 

the  prior  devisee. 

320.  Effect  of  charge  of  legacies  to  be  bequeathed  by  prior  devisee. 
Words  on  or  after  the  decease. 

321.  "after  liis  death"  held  not  restrictive. 
"  at  his  death,"  restrictive. 

"  on  his  decease,"  restrictive. 

322.  Besnlt  of  the  cases  as  to  "at,"  "on,"  "after." 

.     Words  "  upon  her  death  "  held,  on  the  context,  not  restrictive. 

323.  Distinction  suggested  where  prior  devise  is  for  life  only.  , 

324.  Estate  tail  created,  notwitlistanding  restrictive  expressions. 

326.  Gifts  in  fee  and  for  life  to  A  followed  by  one  gift  over  of  both  "  at  death  of  A," 

held  restrictive. 
If  A  die  without  heirs  of  his  body,  then  "  at  his  death,"  held  restrictive. 
Prior  gift  to  issue  at  death  implied  from  power. 

Section  III.     Circumstances  and  expressions  adequate  to  warrant  the  restricted  construction 
'  m  regard  to  personalty. 

327.  What  will  restrict  in  regard  to  personal-  estate. 
Expressions  held  to  be  restrictive. 

death  without  issue  coupled  with  another  contingency. 

328.  "  after  his  decease." 

"  immediately  after  the  decease  of  A." 

329.  Words  "  after  him  "  held  not  to  be  restrictive. 
Kemarks  upon  the  preceding  cases. 

330.  Words  "  at  his  decease,''  and  "  at  their  death,"  restrictive. 
Word  "  then"  as  interposed  between  two  limitations. 

331.  Bequest  over  involving  a  personal  trust. 

333.  Where  the  gift  over  is  to  survivors. 

Presumption  from  the  word  that  the  restricted  construction  was  intended. 

334.  repelled  where  the  gift  to  "  survivor"  contains  words  of  limitation. 

335.  Distinction  where  ulterior  gift  is  to  a  person  living  at  death  of  person  whose 

issue  is  referred  to. 

336.  Prior  (implied)  gift  to  issue  at  the  death. 

337.  such  of  the  issue  of  H.  as  he  should,  by  will,  appoint. 
K.  and  his  issue,  to  be  divided  as  he  should  thinlc  fit. 

Similar  construction  of  devise  of  land. 

338.  Principle  of  the  early  cases  noticed. 

Section  IV.    Remarks  on  1  Vict.,  c.  26,  §  29. 

340.  Words  importing  a  failure  of  issue,  refer  to  failure  at  death,  except  in  two  cases- 

341.  Act  does  not  apply  to  "  dying  without  lieirs  of  body." 
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341.  Whether  words  "having  a  prior  estate  tail,"  &c.,  apply  to  personalty. 

342.  Act  does  not  apply  where  "  die  without  issne  "  would  not  previously  have  been 

taken  indefinitely. 

CHAPTER  XLII. 

WHAT  WOEDS  EAISE  CEOSS-EEMAINDERS  BY  IMPLICATION  AMONG 
DEVISEES  IN  TAIL. 

344.  Introductory  remarks. 
General  principle  of  the  cases. 

345.  What  expressions  raise  cross-remainders. 
Devise  over,  if  all  the  devisees  died  without  issue. 

in  case  the  devisees  died  without  issue. 

346.  Distinction  between  two  and  a  larger  number  of  devisees. 

347.  Whether  express  cross-limitation  excludes  implication. 

349.  Implication  not  excluded  by  partial  express  limitation,  on  the  context. 

350.  In  the  case  of  executory  trusts,  express  limitation  not  exclusive  of  implication. 

351.  Word  "respective"  held,  at  one  peiiod,  to  negative  the  iniplication. 

Devise  to  E.  and  A.  and  the  heirs  of  their  respective  bodies,  and  for  default,  &c. 
several  and  respective  issues  of  their  bodies,  and  for 
want,  &c. 

352.  Doctrine  in  regard  to  the  word  "respective''  overruled. 
Devise  to  daughters  in  tail,  and  for  default  of  such  issue,  &c. 

353.  As  to  devises  to  classes. 

Devise  to  three  in  tail,  and  "  in  default  of  such  issue,"  &c. 

a  class  (daughters)  in  tail,  and  "in  default  of  such  issue,"  &c. 

354.  (children)  "  and  the  heirs  of  their  respective  bodies,''  and  for 

default  of  such  issue,  &c. 

355.  Cross-remainders  implied  among  several  stocks  of  issue. 

356.  Devise  to  three  in  tail  respectively,  and  in  default,  &c. ;  cross-remainders  implied. 

B,  C  and  D,  and  their  several  and  respective  heirs  forever,  and  in  default 
of  such  issue,  over. 

358.  Cross-remainders  implied  from  words  "for  want  of  issue  males,"  &c. 

359.  "  and  for  default  of  such  issue." 

360.  Estates  jn  fee  cut  down  to  estates  tail  with  cross-remainders. 
Cross-remainders  implied  from  gift  over  "in  default  of  issue  of  any  of  them." 
General  observations  upon  the  cases. 

361.  Cross-remainders  implied  from  gift  over  on  failure  of  issne  at  death. 

362.  Whether  the  word  reversion  will  raise  cross-remainders. 

363.  Executory  trusts. 

Cross-remainders  implied  among  devisees  for  life. 

364.  Conclusions  from  the  cases. 

CHAPTER  XLIII. 

WHETHEE    CEOSS-EXECUTOEY    LIMITATIONS    CAN    BE    IMPLIED 
AMONG  DEVISEES  IN  FEE  OE  LEGATEES. 

367.  Cross-executory  limitations  not  to  be  implied, 
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368.  Cross-executory  trusts  implied  among  legatees. 

369.  Bequest  to  A,  B  and  C,  with  bequest  over  if  one  only,  or  certain  two,  or  all  died, 

but  not  providing  for  the  death  of  the  other  two. 
Implication  of  cross-execuiory  bequest  rejected,  but  the  decree  overruled. 

370.  Gift  to  children  of  A,  payable  at  twenty-one,  and  in  case  all  should  die,  &c., 

cross-bequest  not  implied. 

371.  two,  and,  if  neither  should  be  living  at  a  given  period,  over. 

372.  Distinction  where  prior  gift  if  contingent. 

CHAPTER  XLIV. 

EULE  THAT  WORDS  WHICH  CREATE  AN  ESTATE  TAIL  IN   REAL 
ESTATE  CONFER  THE  ABSOtUTE  INTEREST  IN  PERSONALTY. 

Section  I.    Rule  considered  in  relation  to  various  words  by  which  an  estate  tail  may  be 

created. 

374.  Words  which  create  an  estate  tail  in  realty  confer  the  absolute  interest  in  per- 

sonalty. 

375.  Rule  applies  to  estates  tail  by  implication. 

376.  cases  falling  within  the  rule  in  Shelley's  Case. 
Though  the  bequest  be  referential  to  the  devise. 

377.  Words  of  distribution,  &c.,  annexed  to  the  limitation  to  the  heirs  of  the  body,  &e. 

379.  Where  the  bequest  is  to  a  person  and  his  issue  simply. 

380.  "Whether  "  issue  "  explained  to  mean  issue  at  the  death. 

Bequest  to  four  persons  and  the  issue  of  their  respective  bodies  ;  if  any  die  with- 
out issue  at  death,  over. 

381.  several  and  their  lawful  issue. 
Money  to  be  settled  on  A  and- his  issue. 

Bequest  to  A  for  life,  and  after  his  death  to  his  issue,  A  held  entitled  for  life  only. 

383.  two  for  their  lives,  and  at  their  death  to  their  issue. 

384.  Distinction  between  gift  to  one  at  a  time  and  gift  to  all  the  issue  together. 

385.  Bequest  to  A  for  life,  and  in  default  of  issue,  over. 

386.  Effect  of  real  and  personal  property  being  included  in  same  gift 
General  conclusions. 

387.  Gift  to  issue  by  way  of  substitution. 

five  persons  and  their  respective  issue  per  stirpes. 

388.  the  daughters  of  T.  and  their  issue,  with  benefit  of  survivorship. 

389.  several  and  their  descendants  per  stirpes. 
Issue  not  entitled  concurrently  with  ancestor. 

390.  held  entitled  concurrently  with  ancestor. 

I  Section  II.     Bequests  over  after  such  gifts. 

Bequests  over  after  gifis  in  question,  when  void. 
392.  Such  gifts  may  be  made  defeasible  on  a  collateral  event. 
Effect  of  act  1  Vict.,  c.  26,  ^  29,  on  this  rule  of  construction. 

Section  III.    Effect  of  limitations  in  strict  settlement  upon  personal  property  &c. 
As  to  annexing  jiersonal  to  real  estate,  devised  in  strict  settlement. 
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394.  Ordinary  form  of  trust  for  annexing  chattels  to  settled  realty. 

When  not  void  for  remoteness. 
396.  How  far  remoteness  obviated  by  words  "  so  long  as  the  law  permits." 

Other  forms  of  trust. 

CHAPTER  XLV. 

WHAT  WOBDS   WILju   CHAEGE  REAL   ESTATE  WITH   DEBTS   AND 

LEGACIES. 

Section  I.    lAahiliiy  of  real  estate  to  simple  contract  debts.     Whethefr  charged  by  a  general 

direction  in  a  will  that  debts  shail  be  paid.    D-istinction  where  a  speeijiefund 

is  appropriated.     Where  the  direction  is  to  executors,  being  or  not 

being  devisees.      Whether  legacies  chargeable  by  same 

words  as  debts,  &c. 

398.  Sketch  of  the  law  as  to  real  estate  being  assets. 

399.  Stat.  47  Geo.  III.,  e.  74;  and  1  Will.  IV.,  c.  47,  §  9. 

Eeal  estates  to  be  assets  for  payment  of  debts  by  simple  contract. 

400.  Priority  reserved  to  specialty  creditors  now  abolished. 
Difference  of  effect  between  enactment  and  actual  charge. 

401.  General  direction  that  debts  shall  be  paid. 
402   Cases  in  which  lands  held  not  to  be  charged. 

403.  Expressions  which  have  been  held  to  charge. 

404.  .  "my  debts  being  first  deducted,  I  devise,"  &c. 

"  first,  I  will  that  all  my  debts  be  paid." 
"  as  to  my  worldly  estate,  my  debts  being  first  satisfied,"  &c. 
Lands  charged  under  general  direction,  though  particular  debts  were  to  be  paid 
out  of  the  first  "  money  "  that  was  received. 

405.  Debts  to  be  paid  "  out  of  my  estate." 

406.  Simple  direction  that  "  debts  be  in  the  first  place  paid." 
Lord  Alvanley's  opinion  of  the  effect  of  a  general  dijection. 

407.  Mere  direction  that  debts,  &c.,  should  be  paid. 

408.  As  to  debts  being  directed  to  be  paid  "  first "  or  in  the  first  place: 

409.  Eeal  estate  held  not  to  be  charged  by  general  introductory  words. 

410.  Eecent  cases  in  which  real  estate  held  to  be  charged  by  general  words. 
General  observations  upon  the  cases. 

Absence  of  any  devise  or  mention  of  realty. 

411.  Exceptions  to  the  general  rule. 

Where  testator  has  appropriated  a  specific  fund  to  pay  the  debts,  &c. 

412.  A  charge  by  general  introductory  words  not  affected  by  express  charge  on 

residuary  personal  estate. 

413.  Nor  by  charge  of  specific  sums  either  on  particular  lands,  or  on  all  the  real 

estates. 
Whether  express  particular  charge  controls  previous  general  charge  depends  on 
the  whole  tenor  of  the  will. 

414.  First  exception  inapplicable  to  express  charge. 

Second  exception,  where  the  payment  is  to  be  made  by  the  executors. 
-116.  Direction  to  executors  to  pay  debts  held  not  to  charge  real  estate. 
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416.  Distinction  where  executor  is  devisee  of  reed  estate. 

Direction  to  trustees  for  sale  (also  executors)  to  pay  wliat  testator  should  appoint, 
held  to  extend  to  debts  directed  to  be  paid  by  his  executors. 

417.  Same  rule  where  executor  is  devisee  in  trust. 

418.  Effect  where  debts  are  to  be  paid  by  tenant  in  tail. 

for  life. 

419.  devise  is  to  one  of  several  executors, 
distinct  devise  to  several  executors. 

part  only  of  the  realty  is  given  to  executors. 

420.  direction  to  executors  to  pay  debts  is  followed  by  a  devise  to  one  of 

them  "  subject  as  aforesaid." 

421.  Whether  charge  extends  to  several  preceding  subjects  of  disposition. 

422.  Whether  same  words  will  charge  legacies  or  debts. 

423.  As  to  distinction  between  debts  and  legacies. 

424.  Words  sufficient  to  charge  legacies. 

426.  Giving  legacies,  and  then  the  rest  of  the  real  and  personal  estate,  charges  the 

legacies. 

427.  Blending  real  and  personal  estate  together. 

429.  Gift  of  "  residue,"  after  bequeathing  legacies,  charges  lands,  notwithstanding 
prior  specific  devise. 

431.  Limits  of  the  rule. 

432.  Legacies  not  charged  on  realty  by  joining  realty  and  personalty  in  same  gift. 
Whether  general  charge  extends  to  lands  specifically  devised. 

— in  case  of  legacies. 

433.  debts. 

434.  Annuities  usually  included  in  a  charge  of  legacies.  " 

Section  II.    Whether  direction  to  raise  money  out  of  rents  and  profits  authorises  a  sale. 

Direction  to  raise  moneys  out  of  the  rents  and  profits. 

435.  Whether  it  authorizes  a  sale. 

^where  definite  time  is  fixed  for  payment, 
no  time  is  fixed. 

437.  Position  of  text-writers. 

438.  General  doctrine  of  the  authorities. 

Exception  where  estate  is  treated  as  existing  entire  after  raising  of  debts. 
Eents  and  profits  confined  to  annual  profits  by  the  effect  of  particular  ex- 
pressions.    -^ 

439.  Effect  where  "  residue  "  of  rents  and  profits  is  given. 

Kule  where  some  of  the  prescribed  purposes  require  a  sale  and  some  not. 

440.  Clear  context  required  to  negative  sale  for  debts. 

Sale,  notwithstanding  gift  of  "  remainder  of  rents  and  profits." 

441.  Direction  to  raise  out  of  rents  and  profits  or  by  sale  or  mortgage. 

by  lease. 
As  to  raising  fines  for  renewal  of  leases. 

442.  Expenses  of  renewed  lease  to  be  paid  out  of  rents  and  profits. 
Sale  decreed. 
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CHAPTER  XLYI. 

ADMINISTEATION  OF  ASSETS,  EXONERATION  OF  DEVISED  LANDS, 
EXEMPTION  OF  PERSONALTY,  MARSHALING  OF  ASSETS,  &c. 

Sectum  I.    Several  species  of  property  liable  to  creditors.     Order  of  their  application. 
Contribution  to  charges.     Where  thrown  on  mixed  fund. 

443.  What  funds  liable  to  creditors. 

444.  As  to  legacies. 

445.  Creditors  admitted  pari  passu  under  trusts  and  charges. 

446.  Direction  to  pay  interest  confined  to  debts  carrying  interest. 
Equitable  interests  not  necessarily  distributable  ^s  equitable  assets. 

Trust  of  chattels  is  legal  assets,  including  equity  of  redemption  of  leaseholds. 

447.  Simple  trust  of  freeholds  made  legal  assets  by  statute  of  frauds,  but  not  an  equity 

of  redemption. 
Contra  since  3  and  4  Will.  IV.,  c.  104. 

448.  Right  of  creditor  to  take  property  out  of  its  proper  order. 
Effect  of  exercising  power  of  appointment. 

449.  Order  in  which  funds  to  be  applied 
452.  Point  as  to  descended  assets. 

456.  Land  descended  subject  to  charge  or  trust  to  pay. 
As  to  lapsed  undivided  share. 

457.  In  what  order  lapsed  interests  descending  to  the  heir  contribute. 

458.  Principle  of  contribution,  when  applied. 

460.  Immaterial  tliat  part  of  the  property  charged  is  real  and  part  personal. 

461.  Effect  where  real  and  personal  estate  constitute  a  mixed  fund  to  answer  charges. 
463.  How  a  mixed  fund  is  created. 

465.  Implied  exoneration  of  a  legatee  from  order  of  administration  directed. 

466.  Apportionment  of  charge  does  not  affect  person  entitled  to  charge. 

Section  II.     Charges  upon  estates,  when  to  he  paid  out  of  other  funds.     General  rules. 

Distinction  where  the  mortgage  is  created  not  by  the  testator,  but  by  a 

prior  oumer.     Where  mortgage  money  never  went 

to  augment  mortgagor's  personal 

estate. — Stat.  17  and  18 

Vict,  c.  113. 

Legatee  of  an  encumbered  chattel  entitled  to  claim  exoneration. 
Arrears  of  rent  not  primarily  payable  by  donee  of  lease. 

467.  Chattel  must  be  redeemed  for  specific  legatee. 

468.  Specific  legatee,  when  entitled  to  have  subscription  on  shares  paid  up.     When 

not. 

469.  Legatee  may  escape  the  burden  by  declining  the  legacy. 
Mortgaged  estate,  when  to  be  exonerated. 

471.  Devise  upon  trust  to  sell  and  pay  mortgages  does  not  make  mortgaged  lands 
primarily  liable. 
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471.  Eflfect  of  words  "he  paying  the  mortgage  thereon." 
Funds  liable  to  exonerate  mortgaged  estate. 

472.  Not  specific  legacies. 

,473.  Not  pecuniary  legacies,  nor  other  devised  lanas. 

As  to  descended  estates,  exonerating  devised  estates. 

474.  Seir  entitled  to  exoneration. 

Exoneration  doctrine  does  not  extend  to  estates  which  came  to  testator  cum  onere, 
unless  he  manifest  an  intention  to  adopt  the  debt. 

475.  Acts  not  amounting  to  adoption. 

476.  Case  where  held  that  heir  had  elected  to  make  debt  his  own 

477.  Charge  of  debts  confined  to  testator's  own  debts. 
Eule  where  testator  purchases  cum  onere: 

478.  Covenant  with  the  vendor. 

479.  mortgagee  ;  this  amounts  to  adoption  of  the  debt. 

480.  Distinction  between  purchaser  of  equity  of  redemption  and  heir  or  devisee. 

483.  Money  settled  and  secured  by  mortgage  held  primarily  a  charge  on  the  land. 

484.  Whether  failure  of  limitations  in  lifetime  of  tenant  for  life  afiects  primary  lia- 

bility of  land,  and  mee  versa. 

485.  Stat.  17  and  18  Vict,  c.  113,  making  mortgage  debts  primarily  chargeable  on 

land. 

486.  Includes  copyholds ;  equitable  mortgage ;  trust  for  sale  ;  vendor's  lien  ;  general 

charge  of  debts. 
What  words  will  exclude  the  statute. 

487.  Explanatory  Stat.,  30  and  31  Vict.,  c.  69. 

488.  Amending  act,  40  and  41  Vict.,  c.  34. 
Includes  leaseholds ;  any  equitable  charge. 

489.  How  charge  apportioned  between  the  different  parts  of  the  land  charged ;  where 

real  and  personal  property  are  mortgaged  together. 

490.  To  what  cases  the  second  proviso  in  the  first  act  applies. 

Section  III.     What  a  sufficient  ijidication  of  a  testcUoi^s  intention  to  exempt  the  personal 
estate  from,  its  primary  liability  to  debts,  &c. 

491.  What  will  exempt  personal  estate. 

492.  Addition  of  another  fund  does  not. 

494.  Mere  charge  on  lands  does  not. 

495.  History  of  the  implication  doctrine. 

496.  Rule  now  established. 
Parol  evidence  inadmissible. 

497.  Relative  amount  of  debts'and  personalty  not  to  be  considered. 

Mere  extension  of  the  charge  to  funeral  and  testamentary  expenses  not  sufficient. 

500.  Effect  of  testamentary  charges  being  thrown  on  real  estate. 
Where  personalty  is  expressly  subjected  to  other  charges. 

501.  Provision  as  to  the  manner  in  which  the  charge  on  the  realty  is  to  be  borne. 
604.  Effect  where  the  gift  is  of  allihe  personal  estate  to  person  made  executor. 

506.  Trust  to  sell  realty  and  pay  debts  and  bequest  of  all  personalty  to  person  not 

executor. 

507.  Conclusions  from  preceding  cases. 

Distinction  between  a  residuary  bequest  and  gift  of  all  the  personalty 
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508.  Bequest  of  oH  the  ready  money,  &c.,  and  personal  estate. 

511.  Gift  of  aH  the  personalty,  and  charge  of  realty  with  debts,  and  funeral  and  tes- 

tamentary expenses,  and  exemption  of  personal  estate  therefrom ;  and  gift  of 
legacies  without  such  exemption.  Latter  held  also  charged  on  land  pri- 
marily. , 

512.  General  conclusions  from  preceding  cases. 
Non-exemption  from  mere  charging  of  real  estate. 

513.  Instances  of  exemption  of  personal  estate. 

517.  Effect  where  bequest  of  exempted  personalty  lapses  ;  where  personalty  origi- 
nally undisposed  of. 
Distinction  between  a  general  charge  of  legacies  and  a  trust  to  pay  certain 
sums. 
519.  Legacy  duty,  out  of  what  fund  payable.    ■■, 
Trust  to  pay  particular  debts. 

521.  Charge  of  particular  debts  previomly  secured  on  real  estate. 

522.  Charge  of  a  particular  debt  with  a  personalty  obligation  on  devisee. 

523.  J  TOi%ou<  such  personal  obligation. 
Demonstrative  legacies. 

524.  Where  personal  fund  is  subjected  to  certain  charges,  general  personalty  held  to 

be  exempt. 

525.  Different  rule  where  residue  not  disposed  of. 

Charge  on  a  particular  fund,  and  exemption  of  the  other,  do  not  alter  liability 
of  others  inter  se. 

Section  IV.     As  to  marshaling  assets  in  favor  ofcreditm-s  and  legatees. 

527.  Marshaling  of  assets. 

529.  In  favor  of  legatees  against  the  heir. 

531.  bnt  not  against  devisees ;   unless  lands  are  charged  with 

debts. 

532.  Assets  marshaled  against  devisees,  &c.,  of  mortgaged  lauds. 
Eule  as  to  vendor's  lieu  for  purchase  money. 

Question  between  legatees  and  heir. 

533.  devisee  of  contracted  -for  estate. 

534.  Effect  of  Lord  King's  acts. 

535.  Marshaling  where  one  party  has  several  funds,  and  another  one  only. 

536.  Effect  of  statutes  3  and  4  Will.  IV.,  c.  104,  and  32  and  33  Vict.,  c.  46,  upon  the 

doctrine. 
Marshaling  among  legatees. 

537.  Exception  where  legacy,  as  a  charge  upon  the  land,  failed. 
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CHAPTEE  XL VII. 

LIMITATIONS  TO  SUEVIVORS. 
Section  1.  ,  On  construing  survivor  as  synonymous  with  other. 

538.  "  Survivor,"  when  construed  other. 

539.  ■    .  strictly,  not  as  other. 

Gift  to  survivors  and  sunivon  confined  to  persons  in  existence. 

541.  Eecent  authorities  for  construing  "survivors"  strictly. 

542.  JEffect  of  "other"  being  elsewhere  associated  with  "survivor.'' 

544.  where  gift  over  is  combined  with  a  collateral  event. 
Word  "  survivor  "  construed  other. 

545.  strictly. 
547.  Gift  over  to  survivors  of  a  different  class. 

Effect  of  gift  over  on  death  of  all  in  a  given  manner. 
"  Survivors"  construed  "others"  by  force  of  gift  over. 

550.  What  is  a  sufficient  gift  over. 

Gift  over  inoperative  on  the  context. 
Eesiduary  gift  not  equivalent  to  gift  over. 

551.  As  to  construing  "survivor"  as  "other"  without  aid  of  gift  over. 

554.  The  so-called  "  stirpital "  construction. 

555.  Consequences  of  the  "  stirpital  "  construction. 

556.  As  to  construing  "  survivor"  as  "  other  "  after  an  estate  tail. 

558.  "  Survivors  "  read  "  others  "  to  effect  intention  that  children  should  stand  in 

their  parents'  place. 

559.  "  Survivor"  in  gift  of  residue  explained  by  another  clause  referring  to  it. 
"  Survivors  "  not  read  "  others  "  if  the  gift  thereby  becomes  too  remote. 

Section  II.     Whether  accruing  shares  are  subject  to  claitse  of  accruer.     Whether  qualifica- 
lionx  affecting  original  shares  extend-  to  acci~uing  shares. 

560.  Whether  clauses  of  accruer  extend  to  accruing  shares. 

561.  Word  "share"  does  not  carry  accruing  share. 

562.  "portion"  does  not  carry  accruing  share,  unless  aided  by  the  context. 

563.  Accrued  shares  held  to  pass  under  the  denomination  of  "  share  "  by  force  of 

context. 
Word  "share"  held  to  comprise  accrued  as  well  as  original  shares. 

564.  Accrued  shares  held  to  pass  under  gift  of  "  the  whole." 

565r  Effect  of  ultimate  gift  over  extends  to  intermediate  accruer.        \ 
"  Benefit  of  survivorship  "  held  to  carry  accrued  sliares. 

566.  Accruing  shares  not  necessarily  subject  as  the  original. 

Express  provision  in  one  limitation  to  survivor  not  extended  by  implication  to 
an  ulterior  similar  limitation  of  the  same  subject  to  part  of  the  former  ob- 
jects. 

567.  Qualifications  expressly  applied  to  original  shares,  not  extended  by  implication 

to  accruing  shares. 


ANALYSIS   OF   CONTENTS.  XXV 

568.  Gift  of  accrfled  shares  "  in  the  same  manner  "  as  original. 

"Shares"  held  to  include  original,  and  accrued  shares  consolidated  by  previous 
provision. 

569.  At  what  period  class  entitled  to  accruing  shares  is  to  be  ascertained. 

570.  Effect  where  qualification  is  necessary  to  validity  of  gift  of  accruing  shares. 
Gift  of  accrued   shares    supported  by   engrafting  thereon  a  qualification  ex- 
pressly applied  to  original  shares. 

t 
Section  III.     Wards  of  survivorship — to  what  period  referable. 

571.  To  what  period  survivorship  referable. 

572.  Where  the  gift  is  immediate. 

573.  Survivorship  referred  to  death  of  testator. 
Where  gift  not  immediate. 

575.  Circumstance  of  there  being  an  express  bequest  to  survivors  at  the  division. 

576.  "With  benefit  of  survorship"  referred  to  death  of  testator. 

577.  Survivorship  referred  to  death  of  testator — real  estate. 

578.  Applicability  of  the  rule  to  a  devise  to  a  class. 

579.  Survivorship  referred  to  period  of  dktnhution. 

580.  Subject  of  gift  being  the  produce  of  a  future  sale. 

581.  Survivorship  referred  to  the  period  of  distribution  on  special  grounds. 

582.  As  to  there  being  another  bequest  expressly  to  survivors  at  distribution. 
584.  History  of  the  present  doctrine. 

588.  Kesult  of  the  cases  as  to  personalty. 

Distinction  in  regard  to  real  estate  rejected. 
590.  Bule  where  gift  to  survivors  is  contingent.  ' 

Survivorship  confined  to  the  death  of  the  tenant  for  life. 
■591.  Executory  devise  to  survivor  referred  to  death  of  testator. 

592.  Contingent  gift  to  survivors,  when  not  restricted  to  period  of  distribution. 
Survivorship  referred  to  time  when  contingency  happens,  though  gift  restricted. 

593.  held  to  refer  to  the  event. 

595.  Distinction  between  gift  over  of  "share"  of  deceased  legatee,  and  gift  over  of 

whole  fund. 

596.  What  excludes  the  sense  of  survivorship  inter  se. 

598.  Special  gift  to  survivors  explanatory  of  prior  general  one. 
Survivorship  referred  to  majority  in  preference  to  another  event. 

599.  death  of  tenant  for  life. 

€00.  by  force  of  gift  over  on  death  of  all  under  age. 

Contrary  efl^ect  of  gift  over  on  death  of  all  before  tenant  for  life. 
■601.  Gift  to  survivors  of  a  class  without  previous  gift  to  the  class. 

several  as  tenants  in  common  for  life,  and  to  survivor,  with  gift  over 
after  death  of  survivor. 
■602.  Survivorship  held  to  be  indefinite. 

•Words  of  severance  confined  to  the  inheritance. 
603.  Limitation  to  survivor'  disregarded.  , 
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CHAPTER  XL VIII. 

WOKDS  EEFEREING  TO  DEATH  SIMPLY,  WHETHER  THEY  RELATE 
■*rO  DEATH  IN  THE  LIFETIME  OF  THE  TESTATOR. 

605.  "  In  case  of  death,"  &c.,  to  what  pejjiod  referred. 
Where  the  bequest  is  immediate. 

607.  "  If  any  die"  held  to  mean  in  the  lifetime  of  the  testator.     • 

608.  Cases  of  contrary  construction. 

" In  case  of  her  demise"  construed  at  her  death. 

"  In  case  of  death  happening,"  &c.,  not  confined  to  death  in  lifetime  of  testator. 

609.  "  In  case  of"  construed  at  death. 

610.  No  distinction  in  gifts  to  children. 

"  But  should  she  happen  to  die  "  held  not  to  be  restrictive. 
"In  case  of  her  death  "  applied  to  testator's  lifetime. 

611.  iSecus,  where  testator  referred  to  death  of  his  vddow. 
Rule  where  bequest  is  future. 

612.  "In  case  of  the  death"  referred  to  period  of  possession. 

includes  death  in  testator's  lifetime. 

613.  Construction  of  words  "  in  case  of  death "  influenced  by  reason  assigned  for 

prior  bequest. 
"  Or  "  used  synonymously  with  in  case  of. 

614.  Distinction  where  prior  gift  is  expressly  for  life. 

615.  Where  prior  gift  comprises  the  income  only. 
Words  following  an  indefinite  devise  of  land. 

616.  estate  tail. 


CHAPTER  XLIX. 

WORDS  REFERRING  TO  DEATH  COUPLED  WITH  A  CONTINGENCY— 
TO  WHAT  PERIOD  THEY  RELATE. 

Section  I.     Death  of  object  of  prior  gift  in  testator's  lifetime— suhstitution. 

617.  Distinction  between  the  cases  discussed  in  the  last  and  in  the  present  chapter. 
Classification  of  the  cases. 

618.  Death  of  object  of  prior  gift  in  testator's  lifetime. 

Ulterior  legatees  held  to  be  entitled,  though  gift  over  bfe  of  the  "share  "  of  the 
deceased. 

621.  Distinction  where  gift  is  to  a  class  ;  but  ulterior  gift  still  held  to  operate.  ' 

622.  Construction  where  possession  is  immediate. 

623.  Settlement  of  share  to  which  daugliters  "should  become  entitled." 

62^.  where  gift  is  expressly  to  children  living  at  testator's  death. 

Gift  over  in  case  of  death  to  executors  or  administrators,  or  personal  representa- 
tives. 
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625    Gift  to  personal  representatives  not  substitutional. 
626.  Unless  the  prior  gift  be  immediate. 

Gift  over  of  interest  of  married  woman,  in  case  of  death,  to  her  next  of  kin. 
628.  Whether  children  of  objects  dead  at  date  of  will  can  have  the  benefit  of  clause- 

of  substitution. 
•>       Children  of  objects  dead  at  date  of  will  excluded. 
630.  Suggested  distinction  where  decease  is  after  will. 

632.  Distinction  where  children  of  deceased  claim  under  original  gift.  • 
Children  of  deceased  objects  allowed  to  participate. 

633.  let  in. 
Disinclination  of  court  to  exclude  children  of  deceased. 

635.  "  To  my  brothers  and  sisters  or  their  issue,"  testator  having  no  brother  living. 

"  To  all  and  every  the  children  of  my  uncle  E.  or  their  issue,"  E.  being  long- 
dead,  leaving  only  two  children  surviving. 

636.  To  a  class  living  at  a  st-ated  time  or  their  issue. 

Distinction  where  gift  is  to  such  as  are  living  at  one  time,  or  tlte  issue  of  sucK 
as  are  living  at  another. 

638.  Issue  to  take  what  their  parent  would  have  been  entitled  to  if  living. 
Distinction  where  the  gift  is  to  children,  or  the  issue  of  the  said  children. 

639.  Brother  dead  before  testator's  birth. 

Children  of  persona  designata  dead  at  date  of  will  entitled  under  clause  of  sub- 
stitution. 

640.  Distinction  when  primary  gift  is  to  such  as  are  living  at  the  date  of  the  will. 
General  conclesion  from  preceding  cases. 


Section  II.     Death  of  object  of  prior  gift  after  testator's  death — (1)  Where  there  is  a  pre- 

vious  life  interest — (2)  Where  there  is  no  previous  interest.     Death  before 

legacy  is  payable.     Death  without  leaving  children. 


640.  Whether  gift  over  takes  effect  on  happening  of  event  subsequent  to  death  of 

testator. 

641.  The  event  of  death,  leaving  children,  held  to  apply  to  period  after  testator's 

death. 

642.  Gift  over  on  A  mairying  and  having  children,  extended  to  event  after  death  of 

testator. 

643.  Gifts  over  comprising  every  possible  event  confined  to  testator's  lifetime. 
(i44.  Distinction  where  prior  gift  may  be  regarded  as  a  mere  life  interest. 
645.  The  event  restricted  to  the  testator's  death  by  the  context. 

647.  Eule  where  there  is  a  prior  life  or  other  interest. 

648.  Gift  over  on  death  without  leaving  issue  not  generally  confined  to  prior  interest. 

649.  Contingency  restricted  by  context. 

651.  to  period  of  distribution,  by  expi-ess  direction  to  dis- 

tribute. 

654.  to  avoid  inconsistency  in  gift  over, 
by  express  direction  to  convey. 

655.  to  minority  of  legatees  rather  than  to  lifetime  of  tenant 

for  life. 

656.  to  period  of  vesting. 
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•658.  Word  "  payable "  occurring  in  gift  over,  whether  it  refers  to  majority  or  the 

period  of  distribution. 
•659.  referred  to  majority,  not  to  period  of  distribution. 

■661.  period  of  distribution. 

majority. 
662.  implied,  and  referred  to  majority. 

Distinction  where  the  issue  of  the  legatee  are  expressly  provided  for. 
'666.  Besult  of  the  cases. 

667.  Construction  not  varied  by  tenant  for  life  dying  before  ma,jority  of  legatee. 
Where  no  time  fixed  for  payment,  "  payable ''  refers  to  period  of  distribution. 
So  under  gift  to  such  as  survive  tenant  for  life,  notwithstanding  time  fixed  for 
payment.  , 

'668.  Where  no  prior  life  estate,  and  no  time  fixed  for  payment,  time  fixed,  but  lega- 
tee predeceases  testator. 
"  Entitled  in  possession,"  &c. 

Gift  over  on  death  before  "  vesting  "  of  immediate  legacy. 
•670.  Construction  of  gift  over  on  death  before  "vesting"  of  two  estates  differently  de- 
vised. 
'671.  Death  before  '"  entitled,"  held  to  refer  to  the  interest. 
672.  possession. 

Gift  over  on  death  before  ''receiving''  construed  receivable  when  the  will 
points  out  a  time  for  payment. 
■674.  When  referred  to  end  of  year  after  testator's  death. 

Whether  court  may  inquire  whether  receipt  within  the  year  was  possible. 
•675.  Inquiry  rejected. 

676.  what  might  have  been  received,  rejected  as  impracticable. 

'677.  Lord  Eldon's  observations ;  first,  as  to  the  construction ;  second,  as  to  the  in- 
quiry. 
'678.  Is  a  gift  over  on  death  without  actually  receiving,  valid  ? 
Early  opinions,  pro. 

679.  The  gift  over  upheld. 

680.  Effect  where  part  has  been  received  and  part  not. 

681.  Gift  over  of  the  legacy  or  of  the  unreceived  part,  upheld. 

682.  Similar  gift  over  held  void. 

683.  Gift  over  without  leaving  children,  read  without  having  children. 
685.  any  issue,  "  leaving  "  read  "having  had." 

■686.  "Leaving  "  not  construed  "  having  had"  if  prior  gift  to  children  is  contingent. 
'687.  But  if  one  child  survives  parent,  all  will  take,  unless  excluded  by  context. 


CHAPTER  L. 

JEFFECT  OP  FAILURE  OF  A  PRICE  GIFT  ON  AN  ULTERIOR  EXECU- 
TORY OR  SUBSTITUTED  GIFT  OF  THE  SAME  SUBJECT ; 
ALSO,  THE  CONVERSE  CASE. 

689.  Effect  upon  executory  gift  of  failure  of  prior  gift. 
•690.  Failure  of  prior  gift  held  to  let  in  ulterior  gift. 
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691.  Gift  over,  in  case  there  be  but  one  child,  extended  by  implication  to  event  of 

there  not  beihg  any. 

692.  extended  by  implication  to  event  not  falling  within  terms  of  will. 
693  on  prior  devisee's  refusal  to  a  certain  act. 

Effect  of  prior  devisee  not  coming  into  existence, 
on  gift  over  if  he  refuse  to  do  a  certain  act. 
Death,  of  prior  devisee  held  to  let  in  ulterior  devisee. 

694.  Prior  devise  failing  under  the  mortmain  act. 

695.  Effect  where  prior  gift  fails  by  lapse. 

698.  upon  prior  gift,  of  failure  of  executory  gift. 

When  prior  gift  made  absolute  by  failure  of  executory  gift. 


CHAPTER  LI. 

GENEEAL  EULES  OF  CONSTEUCTION. 

699.  General  rules  of  construction. 

702.  Summary  of  the  rules  of  construction. 

APPENDIX. 

711.  Observations  on  Cole  v.  Sewell. 
SUGGESTIONS  TO  PERSONS  TAKING  INSTEUCTIONS  FOE  WILLS- 

716.  Description  of  lands. 
Intermediate  profits. 
Mortgaged  lands. 

Payment  of  debts,  legacies,  &c. 
Provisions  for  wife  and  children. 

717.  In  regard  to  children,  &o. 

718.  Daughters'  or  other  females'  shares. 
Uses  to  prevent  dower. 
Survivorship. 

Suggestions  as  to  clauses  of  survivorship. 

719.  As  to  vesting. 

Words  of  recommendation,  &c. 

Making  will  conditional  on  testator's  leaving  no  issue. 

720.  As  to  the  persons  through  whom  instructions  are  received. 
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THE  STATUTE  OF  WILLS. 

1  Vict,  cap.  26. 

721.  Explanation  of  terms. 
Meaning  of  certain  words. 

722.  "  will." 

725.  "  real  estate." 

726.  ''  personal  estate." 

727.  Words  in  the  singular  number  to  extend  and  apply  to  several  persons  or 

things. 

728.  importing  the  masculine  gender  to  extend  and  apply  to  a  female. 

729.  Repeal  clause. 

731.  General  enabling  clause. 

All  property  may  be  disposed  of  by  will. 

738.  Estate.'!  pur  autre  vie. 

739.  Contingent  interests. 

741.  Eights  of  entry  ;  and  property  acquired  after  execution  of  the  will. 
743.  Pees  on  copyholds. 

746.  Copyhold. 

747.  Estates  pur  autre  vie. 

748.  Age  of  testator. 
751.  Married  women. 
755.  Execution  of  wills. 

Will  to  be  in  writing. 
763.  signed  or  acknowledged  in  the  presence  of  two  witnesses  at  one  time, 

who  attest. 

773.  Execution  of  testamentary  appointments. 
Wills  of  soldiers  and  seamen. 

774.  petty  officers,  seamen  and  marines. 

775.  Publication  of  wills. 
Competency  of  attesting  witnesses. 

776.  Gift  to  attesting  witnesses. 

781.  Creditor  as  attesting  witness. 

782.  Executor  as-  attesting  witness. 

783.  Bevocation  by  marriage. 

790.  presumption. 

791.  subsequent  will  or  codicil,  or  by  destruction  of  instrument. 
793.  Effect  of  obliterations  and  interlineations. 

796.  Eevival  of  revoked  will. 
Revocation — subsequent  conveyance. 

797.  From  what  period  will  speaks. 

798.  Lapsed  and  void  devises. 

799.  General  devise — copyholds  and  leaseholds. 

appointment. 
•800.  Fee  simple  without  words  of  limitation. 
801.  Words  importing  failure  of  issue. 
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502.  Estate  of  trustees. 

803.  Lapse  of  estate  tail. 

— children  of  issue  dying  in  testator's  lifetime 

804.  When  act  operates. 

805.  Scotland. 
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*  CHAPTER  XXXII. 

JOINT   TENANCY,   AND   TENANCY   IN   COMMON. 

I.  Joint  TenaTiey,  Tenancies  by  Entireties,  I  II.    What    Words    create    a    Tenancy    in 
and  Tenancy  in  Common.  I  Common. 

III.  Lapse  and  other  Miscellaneous  Questions. 


1 .  Under  a  devise  or  bequest  to  a  plurality  of  persons  concurrently, 
it  becomes  necessary  to  consider  whether  they  take  joint  or  Joint  tenancy 

.   .  -II  .  -I      .  .       .  and  tenancy 

several  interests ;  and  that  question  derives  its  importance  in  common, 
mainly  from  the  fact,  that  survivorship  is  incidental  to  a  joint  tenancy, 
but  not  to  a  tenancy  in  common.  («)  1 

(o)  Any  joint  tenant  may,  however,  by  or  more  persons  without  expressed  inten- 

his  own  conveyance  sever  the  tenancy  as  tion  to  make  thenf  joint  tenants,  creates  a 

to  his  own  share,  and  consequently  destroy  tenancy  in  common  :  Illinois  (Eev.  Stats. 

the  jus  accrescendi  between  himself  and  his  1877,  ch.  30,  §  5) ;  Iowa  (Code  1873,  ^ 

companions.    [If  a  woman  joint  tenant  of  1939);  Maine  (Eev.  Stats.  1871,  ch.  73, 

freehold  or  leasehold  land  (May  v.  Hook,  §   7) ;    Maryland   (Code  1860,   Art.  49, 

Co.  Lit.  246  a,  u.  (1))  or  of  reversionary  §   12);    Massachusetts   (Gen.  Stats.,  ch. 

interest    in   personalty   (In   re  Barton's  89,  §  13);    Michigan    (C'omp.  L.  1872, 

Will,  10  Hare  12 ;  Armstrong  v.  Arm-  J    4111) ;    Minnesota    (Stats,    at    Large 

strong,  L.  R.,  7  Eq.  518)  marries,  this  is  1873,  ch.   32,  ^  44) ;   Mississippi  (Eev. 

no  severance:  secMS as  to  chattels  personal  Code   1871,   ^   2301);    New  Hampshire 

in  possession,  Bracebridge?;.  Cooke,  Plowd.  (Gen.  L.  1878,  ch.  135,  §  14) ;  New  Jer- 

416.]  sey  (1  Eev.  Stats.  1877,  p.  167) ;  New 

1.  The  rule  has  been  changed  by  stat-  York  (1  Eev.  Stats.  727,  J  44) ;  Ehode 

ute  in  many  states,  so  that  a  devise  to  two  Island  (Geu.  Stats.,  eh.  161,  J  1);  Ver. 

A       [vol.  II.  *251] 


JOINT   TENANCY, 


[chap.  XXXU. 


A  devise  to  two  or  more  persons  Simply,  it  has  been  long  settled. 
Devisees  makes  the  devisees  joint  tenants ;  (6)  but  it  should  be  ob- 

when.  '  served  that  where  the  objects  of  the  devise  are  husband 
and  wife,  who  are  in  law  regarded  as  one  person,  they  take  not  as 
Husband  and  joint  tenants,  but  by  entireties;^  the  consequence  of  which 
b/eji'ire™i^  Js,  that  neither  can,  by  his  or  her  own  separate  convey- 
^^^'^''  ance,  affect  the  estate  of  the  other,  (c)     [The  same  rules 

have  been  held  applicable  to  personally.  {dj\ 

Another  consequence  of  this  unity  of  person  in  husband  and  wife 
—and  take  the    is,  that  where  a  gift  is  made  to  them  concurrently  with 

share  of  one  .  °  .ii 

only;  other  persons,  they  are  considered  as,  and  take  the  share 


mont  (Gen.  Stats.  1870,  ch.  64,  §  2); 
while  other  states  have  accomplished 
the  same  object  by  abolishing  the  right 
of  survivorship  between  joint  tenants : 
Indiana  (2  Eev.  Stats.  1876,  p.  491); 
Kentucky  (Gen.  Stats.  1877,  ch.  63,  I 
13);  North  Carolina  (Bev.  Stats.  1873, 
ch.  42,  I  2) ;  Pennsylvania  (1812,  Pur- 
don's  Dig.  815) ;  South  Carolina  (Kev. 
State.  1873,  ch.  85,  I  9);  Tennessee 
(Code  1858,  I  2010);  West  Virginia 
(Code  1868,  ch.  71,  \  18.)  As  to  the 
effect  of  the  statutory  provisions  on  this 
subject,  see  Burghart  v.  Turner,  12  Pick. 
534 ;  Eliot  v.  Carter,  Id.  436  ;  Gilman  v. 
Morrill,  8  Vt.  77 ;  Den  v.  Van  Eiper,  1 
Harr.  (N.  J.)  7  ;  Boston  Franklinite  Co. 
V.  Condit,  4  C.  E.  Gr.  (N.  J.)  394 ;  but  it 
seems  not  to  apply  to  personal  property 
given  to  two  or  more  without  words  of 
severance,  Gilbert  v.  Richards,  7  Vt.  203 ; 
2  Kent  (5th  ed.)  351 ;"  Yard's  Appeal,  86 
Penna.  St.  125.  See  also  Wms.  Ex'rs 
(6th  Am.  ed.)  1573.  By  the  statute  of 
descent,  children  take  as  joint  tenants  in 
Massachusetts,  Parker  v.  Knowlton,  14 
Pick.  244. 

[(6)  A  limitation  to  two  persons  and 
the  survivor  of  them,  and  tlie  heirs  of 
such  survivor,  does  not  create  a  joint  ten- 
ancy ;  it  gives  a  contingent  remainder  to 
the  survivor,  Vick  n.  Edwards,  3  P.  W. 
372 ;  In  re  Harrison,  3  Anst.  836.  But 
if  the  gift  were  to  two  and  the  survivor, 
and  t%dr  heirs,  they  would  probably  be 


held  to  take  jointly,  Oakeley  v.  Young,  2 
Eq.  Cas.  Ab.  537,  pi.  6  ;  Doe  d.  Young  v. 
Sotheron,  2  B.  &  Ad.  628.^ 

2.  Davis  V.  Clark,  26  Ind.  424  ;  Arnold 
V.  Arnold,  30  Ind.  305  ;  Simpson  v.  Pear- 
son, 31  Ind.  1 ;  Jones  v.  Chandler,  40 
Ind.  588  ;  Fox  v.  Fletcher,  8  Mass.  274  ; 
Draper  v.  Jackson,  16  Mass.  480  ;  French 
V.  Mehan,  56  Penna.  St.  286  ;  Thomas  v. 
De  Baum,  1  McCart.  37 ;  McDermott  v. 
French,  2  McCart.  78  ;  Berrigan  v.  Flem- 
ing, 2  B.  J.  Lea  (Tenn.)  271.  '.'The  act 
of  the  legislature  for  converting  estates  in 
joint  tenancy  into  tenancies  in  common 
does  not  extend  to  estates  thus  held  by 
husband  and  wife  in  entireties,"  Green, 
C,  in  Thomas  v.  De  Baum,  1  McCart.  37, 
40  ;  see  also  Den  v.  Hardenburgh,  5  Halst. 
42 ;  Jackson  ».  Stevens,  16  Johns.  115 ; 
McDermott  v.  French,  2  McCart.  78.  So, 
too,  in  Massachusetts,  Shaw  v.  Hearsay, 
5  Mass.  521 ;  Fox  «.  Fletcher,  u5i  sapra ; 
Draper  v.  Jackson,  iihi  supra ;  Varnum  v.  . 
Abbott,  12  Mass.  474  ;  and  in  Maryland, 
Marburg  v:  Cole,  49  Md.  402.  But  an 
estate  to  A  and  his  wife  for  their  lives 
and  the  life  of  the  survivor,  and  then  "  to 
their  lawful  heirs,''  is  a  joint  tenancy, 
Auman  v.  Auman,  21  Penna.  St.  343 ; 
Criswell's  Appeal,  41  Id.  288. 

(c)  Doe  d.  Freestone  v.  Parratt,  5  T. 
E.  652 ;  [Back  v.  Andrew,  2  Vern.  120, 
Pre.  Ch.  1. 

(d)  Atcheson  v.  Atcheson,  11  Beav. 
485 ;  Moffat  v.  Burnie,  18  Beav.  211.] 
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of,  one  only.  Thus,  if  property  be  given  to  A,  and  B  his  wife,  and 
C  (a  third  person),  A  and  B  will  take  one  moiety,  and  C  the  other,  not 
A  and  B  two-thirds,  and  C  the  remaining  third,  (e) 

*[It  was  said  by  Popham,  C.  J.,  that  if  the  gift  were  to  husband 
and  wife  and  another  as  tenants  in  common,  they  would  _a]though  the 
each  take  a  third  part ;  (/)  and  so  thought  Sir  J.  RomiUy,  ^^l^^'ey  in'^ 
M.  R.,  (g)  and  apparently  Sir  L.  Shadwell  also,  [h)  But  '='""'"°"- 
in  Warrington  »;.  Warrington,  (i)  Sir  J.  Wigram,  Y.  C,  rejected  the 
distinction,  thinking  that  the  quantity  which  the  husband  and  wife 
took  as  between  them  and  third  parties,  was  a  different  question  from 
how  they  took  as  between  each  other.  A  nd  in  In  re  Wy Ide  (j)  they  were 
held  entitled  to  a  moiety  only  between  them,  although  in  another  part 
of  the  will  an  equal  legacy  was  given  to  each  of  the  three  persons,  hus- 
band, wife,  and  stranger.  Some  nice,  distinctions  depending  upon  the 
husband  and  wife  being  named  after  the  other  legatee,  the  omission  of 
the  word  "  and  "  before  the  husband's  name,  and  the  near  relationship 
to  the  testator  of  both  husband  and  wife,  and  not  of  one  of  them  only, 
have  been  thought  sufficient  in  some  cases  (k)  to  authorize  a  departure 
from  this  rule,  so  as  to  treat  the  husband  and  wife  as  each  entitled  to 
share  equally  with  the  other  legatees.  How  far  such  distinctions  can 
be  relied  upon  may  be  thought  doubtful.  (/)] 

But  an  exception  to  the  rule,  that  a  devise  to  two  or  more  creates  a 
joint  tenancy,  exists  in  certain  cases  where  the  estate  con-  Dg^igg^g  j^ 
ferred  by  the  devise  is  an  estate  tail:  for  where  lands  are 
devised  to  several  persons  and  the  heirs  of  their  bodies,  ■"''®"i 
who  are  not  husband  and  wife  de  facto,  or  capable  of  becoming  such 
de  jure,  either  from  their  being  of  the  same  sex,  or  standing  related 
within  the  prohibited  degrees,  inasmuch  as  the  devisees  cannot,  either 
in  fact  or  in  contemplation  of  law  (as  the  case  may  be),  have  common 
heirs  of  their  bodies,  they  are  "by  necessity  of  reason,"  —though made 

T  .     1  ^/  .  .  o     1        joint  tenants 

as  Liittleton  says,  "  tenants  in  common  in  respect  of  the  of  the  freehold. 


(e)  See  Lewin  v.  Cox,  Moore  558,  pi.  (/)  Lewin  v.  Cox,  Moore  558. 

759  ;  Anon.,  Skinn.  182  ;  Co.  Lit.  187  a ;  (g)  Marchant  v.  Cragg,  31  Beav.  398. 

[Brioker    v.    Whatley,    1    Vera.    233.]  (h)  Paine  v.  Wagner,  12  Sim.  184. 

Would  it  make  any  difference,  as  regards  (i)  2  Hare  54. 

this  doctrine,  that  the  wife  was  described  {j)  2  D.,  M.  &  G.  724. 

without  reference  to  her  conjugal  charac-  (k)  Warrington  v.  Warrington,  2  Hare 

ter?    It  is  conceived  not.    [The  doctrine  54;  Paine  k.  Wagner,  12  Sim.  184.    See 

is  peculiar  to  English  law,  Bias  v.  De  Bricker  v.  Whatley,  1  Vern.  233. 

Livera,  5  App.  Cas.  123.  (l)  Gordon  v.  Whieldon,  11  Beav.  170.] 
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estate  tail."  (m)  As  this  reason,  however,  applies  only  to  the  inhtri- 
tance  in  tail,  and  not  to  the  immediate  freehold,  the  devisees  are 
joint  tenants  jor  life,  with  several  inheritances  in  tail,  so  that  on  the 
death  of  one  of  them,  whether  he  leave  issue  or  not,  the  surviving 
devisee  becomes  entitled  for  life  to  his  share  *under  the  joint  ten- 
ancy, (n)  and  the  inheritance  in  tail  descends  to  the  issue  (if  any)  sub- 
ject to  such  estate  for  life,  (o) 
Devise  to  [Nor  are  those  cases  within  the  rule  where  the  devise  is 

"  first,  second,  i™  nii  'A.'ir*!. 

&o.,  sons,"        to  the  first,  second,  and  other  sons  ot  A  in  tail,  tor  this 

thej;  take  sue-  p.;^.iii         -i  .         i    \-\ 

cessiveiy.  form  of  gut  IS  held  to  imply  succession.  (^JjJ 

A  bequest  of  chattels,  whether  real  or  personal,  to  a  plurality  of 
Joint  tenancy  persons,  unaccompauied  by  any  explanatory  words,  con- 
in  chattels;  ^^^^  ^  joint,  not  a  Several  interest,  (5)  and  that  whether 
the  gift  be  by  way  of  trust  or  not;  (r)  3  and,  notwithstanding  the  dis- 
— in  pecuniary  position  of  the  courts  of  late  years  to  favor  tenancies  in 
rra^^a^*  common,  the  same  rule  is  now  established  as  to  money 
personalty.  legacies,  and  residuary  bequests,  (s)  in  opposition  to  some 
early  authorities,  if)  and  the  doubts  thrown  out  by  Lord  Thurlow  in 


(m)  Co.  Lit.  184  a.  See  also  Huntley's 
Case,  Dyer  326  a ;  Cook  ti.  Cook,  2  Vern. 
545  ;  Pery  v.  White,  Cowp.  777 ;  [Forrest 
i».  Whiteway,  3  Exch.  367 ;  De  Windt  ». 
De  Windt,  L.  E.,  1  H.  L.  87.] 

(ji)  Wilkinson  v.  Spearman,  in  D.  P., 
oil.  Cook  V.  Cook,  2  Vern.  545,  and  Cray 
"».  Willis,  2  P.  W.  529.  See  also  Co.  Lit. 
182  a ;  [Edwards  v.  Champion,  3  D.,  M. 
&  G.  202 ;  Tufnell  v.  Borrell,  L.  K.,  20 
Eq.  194.] 

(0)  Sometimes  a  result  of  this  kind  is 
produced  by  the  terms  of  the  will,  of 
which  an  example  is  afforded  by  Doe  d. 
Littlewood  -o.  Green,  4  M.  &  Wels.  229, 
where  a  testator  devised  his  real  estates 
to  his  nieces  E.  and  J.,  equally  between 
them,  to  take  as  joint  tenants,  and  their 
several  and  respective  heirs  and  assigns 
forever ;  and  it  was  held  that  they  took 
estates  as  joint  tenants  for  life,  with  re- 
mainder, expectant  on  the  decease  of  the 
survivor,  to  them  as  tenants  in  common. 
[See  also  Folkes  v.  Western,  9  Ves.  456 ; 
Ex  parte  Tanner,  20  Beav.  374 ;  Haddel- 
sey  V.  Adams,  22  Id.  266. 
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■  (j>)  Cradook  v.  Cradock,  4  Jur.  (N.  S.) 
626,  citing  Lewis  d.  Ormond  v.  Waters,  6 
East  336.  In  the  latter  case  it  was  said 
it  would  be  different  if  the  gift  were  to 
"  all  and  every  the  sons ;"  and  see  Sur- 
tees  D.  Surtees,  L.  E.,  12  Eq.  400,  ace.  In 
AUgood  V.  Blake,  L.  E„  7  Ex.  355,  8  Ex. 
166,  the  words  ''  all  and  every  the  issoR  " 
were  construed  by  the  context  to  be  words 
of  limitation  equivalent  to  "  heirs  of  the 
body." 

(q)  Lit.,  2  381 ;]  Shore  v.  Billingsley, 
1  Vern.  482 ;  Willing  u.  Baine,  3  P.  W. 
113 ;  Barnes  v.  Allen,  1  B.  C.  C.  181. 

(r)  Aston  0.  Smallman,  2  Vern.  556  j 
[Bustard  v.  Saunders,  7  Beav.  92.] 

3.  McGuire  v.  Evans,  5  Ired.  Eq.  269  j 
Field  V.  Eaton,  1  Dev.  Eq.  283 ;  Noe  v. 
Miller,  4  Stew.  (N.  .1.)  234. 

(s)  1  Vern.  482  ;  2  P.  W.  347,  529  ;  3 
Id.  113 ;  4  B.  C.  C.  15  ;  3  Ves.  629,  632 ; 
6  Ves.  129  ;  9  Ves.  197  ;  [2  Y.  &  C.  C.  C. 
372.] 

(()  Cox  V.  Quantoch,  1  Ch.  Cas.  238 ; 
Sanders  v.  Ballard,  3  Ch.  Eep.  214 ;  2  P. 
W.  489 ;  [Taylor  v.  Shore,  T.  Jones  162.] 


CHAP.  XXXII. j  AND    TENANCY   IN    COMMON.  5 

Perkins  v.  Baynton.  (m)  It  is  observable,  iiowever,  that  in  another 
case  («)  he  relied  wholly  upon  tiie  words  of  severance,  as  constitnting 
the  legatees  of  a  money  legacy  tenants  in  common ;  from  wliich  Lord 
Alvanley  inferred  tliat  he  had  never  made  the  observations  imjmted  to 
him ;  (x)  but  Lord  Eldon  has  referred  to  them  in  a  manner  which 
leaves  no  doubt  of  the  fact,  although  he  has  placed  the  general  ques- 
tion beyond  controversy,  by  stating  his  own  opinion  generally  to  be, 
"  that  a  simple  bequest  of  a  legacy  or  a  residue  of  personal  j)roperty 
to  A  and  B,  without  more,  is  a  joint  tenancy."  (y) 

The  rale  that  a  gift  to  two  or  more  simply  creates  a  joint  *tenancy, 
applies  indiscriminately  to  gifts  to  individuals  and  gifts  uuie  applies 
to  classes,  (s)  including,  it  should  seem,  dispositions  in , ^g'jf^n°a3  g, 
favor  of  children,  notwithstanding  Lord  Hardwicke's  ol>-  ''^"^ 
jection  in  Rigden  v.  Vallier  (a)  to  apply  the  construction  to  provisions 
by  a  father  for  his  children,  on  account  of  its  subjecting  them  to  be 
defeated  by  survivorship.     [It  also  applies  to  a  gift  to  _aiihou  h 
children  in  remainder,  or  quasi  remainder,  after  a  prior  Se'ciass^ml 
estate  for  life.  (6)     Such  a  gift]  it  has  been  seen  vests  the  tilTatdurerent 
property  in  such  of'the  children  as  are  living  at  the  death  '™'^- 
of  the  testator,  with  a  liability  to  be  divested  pro  tanto  in  favor  of 
objects  [coming  into  existence  during  the  prior  life  estate,  each  of 
whom  takes  a  vested  interest  at  his  own  birth,  and,  consequently,  at  a 
different  time  from  the  rest.     In  a  conveyance  at  common  law  such  a 
limitation,  according  to  Lord    Coke,  creates  a  tenancy  in  common. 
Thus,]  "  if  lands  be  demised  for  life,  the  remainder  to  the  right  heirs 
of  J.  S.  and   J.  N.,  J.  S.  hath  issue,  and  dieth,  find  after  J.  N.  hath 

(u)  1  B.  C.  C.  118.     Warner  v.  Hone,         [(6)  Dates  d.  Hatterley  v.  Jackson,  2 

1  Eq.  Gas.  Ab.  292,  pi.  10,  cited  by  his  Str.  U72 ;  Mence  v.  Bagster,  4  De  G.  & 

lordship,  does  not  apply,  as  it  was  the  be-  S.  162;   Kenwoi-thy  v.  Ward,   11  Hare 

quest  of  a  leasehold  house,  and  there  were  196  ;  Williams  v.  Hensman,  1  J.  &  H. 

words  of  severance.  546 ;  M'Gregor  v.  M'Gregor,  1  D.,  F.  & 

(v)  JolHffe  V.  East,  3  B.  C.  C.  25.  J.  63  ;  Buck  v.  Barwise,  2  Dr.  &  Sm.  510  ; 

(x)  S^  Morley  v.  Bird,  3  Ves.  630.  In  re  Corlass,  45  L.  J.,  Ch.  119,  1  Ch.  D. 

(y)  Crooke  v.  De  Vandes,  9  Yes,  204.  460  (issue) ;  Amies  v.  Skillern,  14  Sim. 

[(s)  "Family,"  Wood  u.  Wood,  3  Hare  428,  also  is  generally  cited  as  in  point; 

65  ;  Gregory  v.  Smith,  9  Hare  708.   "  Next  but  if  (as  the  V.  C.  held)  the  fund  there 

of  kin,"  Withy  v.  Mangles,  4  Beav.  358 ;  vested  in  all  the  children  at  the  same 

Baker  v.  Gibson,  12  Beav.  101.     "Issue,"  moment,  i.  c,  at  the  death  of  the  tenant 

Hill  V.  Nahler,  17  Jur.  224 ;  Williams  v.  for  life,  the  question  did  not  arise :  and 

Jekyll,  2  Ves.  681 ;  In  re  Corlass,  45  L.  so  in  Bridge  v.  Yates,  12  Sim.  645,  and 

J.,  Ch.  119,  1  Ch.  D.  460.]  Noble  v.  Stow,  29  Beav.  409.] 

(o)  2  Ves.  258. 
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issue,  and  dieth,  the  issues  are  not  joint  tenants,  because  the  one  moiety 
vested  at  one  time  and  the  other  moiety  vested  at  another  time."  (c) 
But  his  doctrine  has  been  usually  considered  as  not  applying  to  con- 
veyances to  uses  (d)  or  to  wills,  a  distinction  [thus  explained  by  Sir 
W.  P.  Wood,  V.  C. :  "  Under  a  limitation  in  remainder  of  a  use  to- 
children,  they  are  not,  as  they  come  in  esse,  let  in  with  other  persons 
who  have  not  the  whole  interest ;  but  the  whole  body  always  hold  the 
whole  interest,  letting  in  other  members  of  the  body  as  they  come  in 
esse.  But  at  common  law,  when  the  interest  has  once  vested  in 
remainder,  the  interest  must  Vest  either  wholly  or  in  a  moiety;  it 
must  be  either  the  one  or  the  other,  and  there  is  no  mode,  as  there  is 
in  a  use,  of  getting  the  entirety  into  the  remainderman,  and  then 
taking  it  out  of  him  afterwards  by  the  springing  use  as  soon  as  the 
cestui  que  use  comes  in  esse.  Therefore,  you  have  at  once  and  for  all 
to  ascertain  whether  he  would  take  the  *whole  or  a  moiety :  the  intent 
being  that  he  should  take  a  moiety  and  not  the  whole,  if  he  took  the 
whole  it  would  be  against  the  intent.  The  result  is,  he  takes  a  moiety, 
and  holds  it  in  common  with  the  donee  of  the  other  moiety.  A  devise 
stands  on  the  same  footing  in  this  respect  as  a  conveyance  to  uses ; 
and  in  the  case  of  a  trust  a  court  of  equity  will  follow  what  is  said  to 
be  the  reason  of  the  rule  on  uses  and  devises,  viz.,  the  intent ;  and  the 
intent,  as  appearing  by  the  words,  is  to  create  a  joint  tenancy."  (e) 

Two  examples  will  sufficiently  illustrate  the  rule  as  applied  to  wills. 
Thus,  in  Oates  d.  Hatterley  v.  Jackson,  (/)  where  lands  were  devised 
to  A  for  life,  remainder  to  B  and  her  children  and  their  heirs ;  it  was 
held  that  B  took  as  joint  tenant  with  her  children,  and  that  it  was  no 
objection  that  the  estates  might  commence  at  different  times.  So  in 
M'Gregor  v.  M'Gregor,  (g)  wliere  a  testator  gave  his  personal,  and  the 
money  to  arise  by  sale  of  his  real,  estate  in  trust  to  pay  the  income 
to  his  children  living  when  the  youngest  of  them  should  attain  twenty- 
one  in  equal  shares  for  their  respective  lives,  and  after  the  death  of 
any  of  them,  then  as  to  an  equal  portion  of  the  fund  proportionate  to 
the  number  of  children  then  living,  in  trust  for  the  issue  of  the  child 
so  dying :  it  was  held  that  the  issue  (construed  children)  took  as  joint 
tenants.     And  where  the  gift,  after  a  life  interest  to  A,  was  to  all  and 

(c)  Co.  Lit.  188  a.  Sugd.  Gilb.  Uses  134,  135  and  n.  (10). 

[(d)  Matthews  v.  Temple,  Comb.  467,         (e)  11  Hare  196.     See  Samrae's  Case, 

1  Ld.  Raym.  311,  nom.  Earl  of  Sussex  v.  18  Rep.  55 ;  Shelley's  Case,  1  Rep.  101. 
Temple,  Stratton  •,.  Best,  2  B.  C.  C.  233  ;         (/j  2  Str.  1172. 
Doe  d.  Allen  v.  Ironmonger,  3  Bast  533 ;         (g)  1  D.,  F.  &  J.  63, 
[vol.  II.  *255] 
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every  her  child  and  children,  and  his,  her  and  their  executors,  &c.,  the 
same  construction  prevailed,  {h) 

But  where  the  remainder  is  limited  to  vest  in  such  only  of  the  class 
as  attain  twenty-one,  then  of  necessity  a  tenancy  in  com-  _but  not  if  the 
mon  is  created  ;  for  there  may  be  several  children,  some  fhem^at^dHfer- 
of  age,  others  not,  and  those  who  have  contingent  inter-  ™'^s^^- 
ests  cannot  take  as  joint  tenants  with  those  who  have  vested  interests, 
since  there  is  no  mutuality  of  survivorship,  (i) 

But  where  a  fund  is  given  to  several  or  their  issue  siiare  and  share 
alike,  or  to  be  divided  among  such  as  may  be  living  at  a  Tenancy  in 
stated  time  and  the  issue  of  sucl)  as  may  then  be  dead,  implied  in 

1       •  /•        •  1  \  11'  )     1  substituted 

the  issue  (in  eithei^-case)  to  take  their  parents  share,  the  sift! 
general  rule  is  to  read  the  words  of  severance  as  affecting  the  interests 
of  the  parents  only.  Thus,  in  Bridge  v.  Yates,  {k)  where  a  testator 
gave  *the  produce  of  his  real  and  personal  estate  in  trust  for  his  wife 
for  life,  and  after  her  death  "  to  be  equally  divided  among  his  children 
who  should  be  then  living,  and  the  issue  of  such  of  them  as  should 
be  then  dead,  such  issue  taking  only"  the  deceased  parent's  share;  it 
was  held  that  the  terras  of  severance  referred  only  to  the  children,  and 
that  the  issue  of  a  deceased  child,  though  taking  in  common  with  the 
surviving  children,  yet  inter  se  were  joint  tenants  of  their  parent's 
share.  It  is  otherwise  if  the  words  of  severance  are  repeated  and 
would  be  tautologous  unless  applied  to  the  issue.  (^)     So,   -nor  in  gift  of 

n       '       1       T     T  1    •  7      1  accrning 

accruing  shares  will  not  be  held  in  common  merely  be-  shares: 
cause  that  quality  is  attached  to  the  original  shares,  (m)     Neither  will 
words  importing  a  tenancy  in  common  in  one  bequest  be  —nor from 

■     , .        .  1  •  1     .  another  gift 

extended  by  implication  to  another  bequest  winch  is  con-  connected  by 

•^  ^  ^  the  word 

nected  with  the  former  by  the  term  "also,    (n)  "also." 

(A)  Morgan  v.  Britten,  L.  li.,  13  Eq.  Bigg,  1  N.  E.  536 ;  Lanphier  v.  Buck,  2 

28.     See  also  Siirtees  ii.  Surtees,  L.  E.,  Dr.  &  Sm.  499 ;  Heasraan  v.  Pearse,  L. 

12  Eq.  400,  406.  E.,  U  Eq.  522,  7  Cli.  275.   But  see  Crosth- 

{{)  Woodgate  v.  Unwin,  4  Sim.  129,  as  waite  v.  Dean,  W.  N.  1879,  p.  93. 

explained  1  D.,  F.  &  J.  74  ;  see  also  Hand  (I)  Lyon  v.  Coward,  15  Sim.  287  :  an4 

■V.  Nortli,'33  L.  J.,  Ch.  556  (immediate  see  Att.-Gen.  «.  Fletcher,-  L.  B.,  13  Eq. 

gift  to  two  by  name  "as  tliey  come  of  128;  Hodges  v.  Grant,  L.  E.,  4  Eq.  140. 

age");  In  re  Jeaflfre?on's  Trusts,  L.  E.,  (m)  Webster's  Case,  3  Leo.  19,  pi.  45; 

2  Eq.  232,  283.  Jones  v.  Hall,  16   Sim.  500 ;    Leigh  v. 

(k)  12   Sim.   645 ;   see   also  Amies  v.  Mosley,  14  Beav.  605. 

Skillern,  14  Sim.  428;  Penny  d.  Clarke,  (n)  Cookson  ».  Bingham,  17  Beav.  262; 

ID.,  F.  &  J.  425,  per  Turner,  L.  J.;  and  see  cases  cited  vol.    L,  p.  *499. 
Leak  v.  Macdowall,  32  Beav.  28 ;  Coe  v. 

[vol.  II.  *256] 
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Reference  should  here  be  made  to  those  cases,  more  fully  discussed 
liereafter,  (o)  wliere  a  gift  to  A  and  his  children  has,  on 

"Whether  '  ^   y  o 

underpin,  to  slight  grouuds,  been  lield  not  to  create  a  joint  tenancy  in 
children,  they    parent  and  children,  which  is  its  primary  effect,  but  to 

take  con-  ^  r       t-c         •  i  ■     i  i  •        i  m  i 

currently.  make  A  tenant  for  life,  with  remainder  to  his  children. 
Distinct  gifts  It  has  hceu  already  seen  that  where  one  devises  his  lands 
to  diflerent        to  A  in  fee,  and  in  another  part  of  his  will  devises  the 

persons,  create  n-/»  i-i'  ^  i'»t 

a  joint  ten-        same  lauds  to  B  in  fee,  the  weight  of  authority  inchnes 
to  a  joint  tenancy  between  A  and  B.  (p)] 
It  should  be  observed,  that,  in  carrying  into  effect  executory  trusts, 
Executory         ^^^  courts  will  not  make  the  objects  joint  tenants,  without 
trusts.  ^  positive  and  unequivocal  expression  of  intention  to  that 

effect.  Thus,  where  [q)  trustees  were  directed,  as  soon  as  the  testator's 
three  daughters  attained  their  i-espective  ages  of  twenty-one,  to  conyey 
to  them  and  the  heirs  of  their  bodies  and  their  heirs  as  joint  tenants, 
and,  for  want  of  such  issue,  over ;  Lord  *IIardwicke  decreed  that  the 
conveyance  should  be  made  to  the  daughters  as  tenants  in  common  in 
tail,  with  cross-remainders,  which  he  thought  was  the  best  mode  of 
giving  effect  to  these  words.  [And  in  Alloway  v.  Alloway,  {r)  where 
£6000  having  been  given  to  and  among  such  children  as  A  should 
appoint,  A  made  her  will  thus  :  "  Robert  give  three  of  the  £6000  I 
wish  to  have  given  to  the  two  elder  girls  ;  "  on  the  ground  that  this 
was  a  direction  to  Robert  to  deliver  to  each  of  .the  two  appointees  her 
separate  share,  it  was  held  that  they  took  in  common.] 

II. — The  question  next  to  be  considered  is,  what  words  will  operate 
whatwords  ^°  create  a  tenancy  in  common.  It  may  be  stated  gener- 
tenanoyin  ^^^7)  t'l^t  all  cxprcssions  importing  division  by  equal  or 
common.  unequal  (s)  shares,  or  referring  to  the  devisees  as  owners 

of  respective  or  distinct  interests,  and  even  words  simply  denoting 

(o)  See  Newill  v.  Newill,  L.  E.,  7  Ch.  Saumarez,  14  W.  K.  118 ;  In  re  Bellasis' 

253,  and  other  cases  post  ch.  XXXVIII.  Trusts,  L.  E.,  12  Eq.  218)  or  that  prop- 

(p)  Ante  vol.    I.,  p.  *476.]  erty  shall  "be  left"  (Mence  tj.^agster,  4 

(g)  Marryat  v.  Townley,  1  Ves.  102.  De  G.  &  S.  162 ;  Noble  v.  Stow,  29  Beav. 

[See  also  Synge  v.  Hales,  2  Ba.  &  Be.  409)  is  not  necessarily  executory.    See 

499  ;  Taggart  v.  Taggarl,  1  Sch.  &  Lef.  further  on  this  subject,  post  ch.  XXXVI., . 

84 ;  Owen  v.  Penny,  14  Jur.  359  ;  Head  ^  2. 

•,;.  Randall,  2  Y.  &  C.  C.  C.  231 ;  Mayn  v.        {r)  4  Dr.  &  War.  380.    See  Mathews 

Mayn,  L.  E.,  5  Eq.  150.    But  see  White  v.  Bowman,  3  Anst.  727.] 
V.  Briggs,  2  Phill.  585  ;  and  a  trust  to        (s)  Gibbon  v.  Warner,  14  Vin.  Ab.  484, 

settle  or  convey   (De  Havilland  v.  De  485. 

[vol.  ii.  *257] 
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equality,  will  have  this  effect.  4    Thus,  it  has  been  long  settled  that  the 

words  " equally  to  be  divided,"  (f)  [or  "  to  be  divided,"]  (u)  ..^^  ^^ 

will  create  a  tenancy  in  common  ;  and  so,  of  course,  will  "^"<J<='i" 

a  direction  that  the  subiect  of  gift  shall  "be  distributed  "in  joint  and 

,  equal  propor- 

in  joint  and  equal  proportions."  (x)  '  tions." 


4.  The  following  words  have  been  held 
to  create  a  tenancy  in  common  :  "  to  be 
equally  divided  between  them,"  Griswold 
I.  Johnson,  5  Conn.  363;  Briscoe  v.  Mc- 
Gee,  2  J.  J.  Marsh.  370;  Partridge  v. 
Colgate,  3  Harr.  &  McH.  339 ;  Whiting 
V.  Cook,  8  Allen  63 ;  Walker  v.  Dewing, 
8  Pick.  520  ;  Emerson  v.  Cutler,  14  Pick. 
108  ;  Parker  v.  Knowlton,  14  Pick.  244 ; 
Bender's  Appeal,  3  Grant  Cas.  210  ;  Evans 
v.  Brittain,  3  Serg.  &  K.  135 ;  Allison  v. 
Kurtz,  2  Watts  185  ;  Drayton  v.  Drayton, 
1  Desaus.  329  ;  "  in  equal  shares,"  Dunn 
r.  Bryan,  38  Ga.  154  ;  Eoberts  v.  Brinker, 
4  Dana  573 ;  Gilpin  v.  Hollingsworth,  3 
Md.  190 ;  Westcottu.  Cady,  5  Johns.  Ch. 
334;  "share  and  share  alike,"  Irwin  v. 
Dnnwoody,  17  Serg.  &  E.  61 ;  Bunch  v. 
Hurst,  3  Desaus.  288 ;  "  as  a  common 
stock,"  Dickson  v.  Dickson,  70  N.  C.  487  ; 
"  as  joint  stock  to  be  equally  divided," 
Weir  V.  Humphries,  4  Ired.  Eq.  264 ;  "  to 
share  alike,"  Witmer  v.  Ebersole,  5  Penna. 
St.  458  ;  "  to  A,  B  and  C,  her  part  to  her 
children,"  Martin  v.  Smith,  5  Binn.  16. 
In  Emerson  v.  Cutler,  ubi  supra,  Shaw, 
C.  J.,  says  :  "  Whatever  may  have  some- 
times been  held  in  regard  to  certain  com- 
mon Jaw  conveyances,  it  has  ever  been 
considered  a  settled  rule  in  the  construc- 
tion of  wills  that  where  a  testator  gives 
to  two  or  more  property  real  or  personal 
'  equally  to  be  divided '  or  '  share  and 
share  alike '  or  '  in  equal  shares '  or  other 
equivalent  expressions  indicating  that  the 


objects  of  his  bounty  shall  have  their  re- 
spective shares  of  the  entire  thing  granted, 
this  shall  be  deemed  a  tenancy  in  com- 
mon and  not  a  joint  tenancy,  unless  there 
be  other  express  provisions  showing  a 
clear  intention  of  the  testator  that  they 
shall  take  as  joint  tenants  or  that  the  sur- 
vivor shall  take  the  whole."  Where  the 
testator  directs  a  division  of  his  property 
between  six  children  in  equal  parts,  A's 
share  to  be  invested  and  the  income  paid 
her  for  life,  and  on  her  death  the  princi- 
pal paid  to  her  children,  A  does  not  be- 
come a  tenant  in  common  with  the  others, 
and  cannot  maintain  a  suit  for  partition. 
Mead  V.  Jennings,  46  Mo.  91.  A  devise 
to  several  by  name  "  and  their  heirs  for- 
ever," creates  a  tenancy  in  common,  Har- 
rison V.  Botts,  4  Bibb  420  ;  McPherson  v. 
McPlierson,  Addis.  327 ;  (although  the 
contrary  was  held  in  an  early  case  (1801) 
,in  North  Carolina,  Campbell  v.  Heron,  1 
Tayl.  Eepos.  199 ;  as  to  a  conveyance 
having  like  efleot,  see  Galbraith  v.  Gal- 
braith,  3  Serg.  &  E.  392;  Bambaugh  v. 
Bambaugh,  11  Serg.  &  E.  191;)  or  to 
several,  "  their  heirs  and  assigns,"  Sacket 
V.  Mai  lory,  1  Mete.  355  ;  Dott  v.  Wilson, 
1  Bay  (S.  C.)  457 ;  or  "  to  become  the 
joint  property  of  A  and  B,  *  *  * 
not  to  be  disposed  of  but  pass  to  their 
heirs,"  Bond  v.  McNiff,  38  Super.  Ct.  N. 
Y.  (J.  &  S.)  83  ;  or  "  equally  to  A  and 
his  heirs  and  to  B  and  his  heirs,  jointly 
to  be  enjoyed  by  them,  their  heirs  and 


(()  3  Eep.  39  b  ;  1  Salk.  226  ;  1  Vern. 
65  ;  2  Vern.  430  ;  1  Eq.  Cas.  Ab.  292,  pi. 
6;  Moore  594;  1  P.  W.  34,  14;  1  Ld. 
Eaym.  6 .2  ;  12  Mod.  296  ;  2  P.  W.  280  ; 
3  B.  P.  C.  Toml.  104;  1  Wils.  165;  [1 
Ves.  13,  165  ;  1  Atk.  493,  494 ;]  3  B.  C. 


C.  25  ;  Id.  215  ;  1  D.  &  Eyl.  52  ;  5  B.  & 
Aid.  464,  636. 

[(«)  Chapman  ti.  Peat,  1  Ves.  542; 
Ackerman  v.  Burrows,  3  Ves.  &  B.  54.] 

(x)  Ettricke  r.  Ettricke,  Amb.  656. 
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"Respec- 
tively." 
"Severally.'' 
"  Eacli  of 
their  respec- 
tive heirs." 
"Between.'' 
"  Amongst." 
"Each"  of 
several. 


A  devise  or  bequest  to  several  persons,  "  equally  amongst  them,"  {y) 
Equally."        01"  '' equally,"  (2)  [or  "in  equal  moieties,"  (a)  or  "sliai-e 
and  share  alike,"]  (6)  or  "  respectively,"  (c)  or  with  a  limi- 
tation to  their  heirs  "  as  they  shall  severally  die,"  (d)  [or 
"  to  each  of  their  respective  heirs,"  (e)  or  "  to  their  execu- 
tors and  administrators  respectively,"]  (/)  or  to  several 
"  between,"  (g)  [or  "  amongst "  them,  (h)  or  to  "  each  "  of 
several  persons,]  {i)  *has  been   held,  in  contradiction  of 
some  of  the  very  early  cases,  [k)  to  make  the  objects  tenants  in  com- 
mon.    And  a  similar  ponstruction  has  been  given  {!)  to  a  devise  to 
several  their  heirs  and  assigns,  "  all  to  have  part  alike, 
part  aUke,"        and  cvcry  of  them  to  have  as  much  as  the  other."  5     So, 
where  (m)  the  devise  was  to  A  and  B  of  lands,  "  to  be 
enjoyed  alike,"  Lord  Mansfield  held  that  they  were  tenants  in  com- 
mon, considering  that  word  as  synonymous  with  equally. 

Again,  where  (w)  A  bequeathed  a  term  of  years  to  her  two  daugh- 


assigns  forever,"  Evans  v.  Brittain,  3  Serg. 
&  K.  135.  In  Delaware,  a  devise  to  "  A 
and  B  jointly,  their  heirs  and  assigns  for- 
ever," is  a,  tenancy  iii  common,  Davis  v. 
Smith,  4  Harring.  68. 

(2/)  Warner  v.  Hone,  1  Eq.  Cas.  Ab. 
293,  pi.  10. 

(s)  Lewen  v.  Dodd,  Moore  558,  pi.  759  ; 
Cro.  El.  443,  695  (Lewen  v.  Cox) ;  Denn 
V.  Gaskin,  Cowp.  657. 

[(a)  Harrison  v.  Foreman,  5  Ves.  206. 

(5)  Eudge  V.  Barker,  Cas.  temp.  Talb. 
124;  Heathe  v.  Heathe,  2  Atk.  122; 
Periy  v.  Woods,  3  Ves.  204.] 

(c)  Torrett  v.  -Frampton,  Sty.  434; 
[Stephens  v.  Hide,  Cas.  temp.  Talb.  27  ;] 
Folkes  V.  Western,  9  Ves.  456.  See  also 
Marryat  v.  Townley,  1  Ves.  102 ;  [Plawes 
V.  Hawes,  Id.  13,  1  Wils.  165 ;  Vander- 
plank  V.  King,  3  Hare  1.] 

(d)  Sheppard  v.  Gibbons,  2  Atk.  441. 
[(c)  Gordon  v.  Atkinson,  1  De  G.  &  S. 

478.  Compare  Ex  parte  Tanner,  20  Beav. 
374. 

(/)  In  re  Moore's  Trusts,  31  L.  J.,  Ch. 
368.] 

(g)  Lashbrook  v.  Cock,  2  Mer.  70 ; 
[Att.-Gen.  1).  Fletcher,  L.  R.,  13  Eq.  128. 
[VOL.  II.  *258] 


(h)  Campbell  v.  Campbell,  4  B.  C.  C. 
15 ;  Richardson  v.  Richardson,  14  Sim. 
526. 

(i)  Eales  v.  Cardigan,  9  Sim.  384 ;  Hat- 
ton  V.  Finch,  4  Beav.  186.] 

{h)  See  Lowen  v.  Bedd,  2  And.  17. 
[But  from  the  correspondence  in  date 
(Mich.  T.  37,  38  Eliz.)  this  seems  to  be 
the  same  case  as  Lewen  v.  Dodd,  in  C. 
B.,  Cro.  Eliz.  443,  in  which  latter  report 
it  appears  that  Anderson,  C.  J.,  (the  re- 
porter of  Lowen  v.  Bedd,)  and  Walmsley, 
J.,  were  for  the  joint  tenancy,  against 
Owen  and  Beaumont,  J  J.  In  Toth.  143, 
is  cited  a  case  of  Lowen  v.  Lowen,  also 
apparently  the  same  case,  and  held  a  ten- 
ancy in  common.] 

{I)  Thorowgood  v.  Collins,  Cro.  Car.  75. 
See  also  Page  v.  Page,  2  P.  W.  489. 

5.  Witmer  v.  Ebersole,  5  Penna.  St. 
458 ;  Irwin  v.  Dunwoody,  17  Serg.  &  E. 
61 ;  Bunch  v.  Hurst,  3  Desaus.  288. 

(m)  Loveacres  d.  Mudge  v.  Blight, 
Cowp.  352. 

(n)  Kew  V.  Rouse,  1  Vern.  353,  1  Eq. 
Cas.  Ab.  292,  pi.  7.  [See  also,Milward  v. 
Milward,  cited  2  Atk.  309.] 
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ters,  they  paying  yearly  to  her  son  £25,  by  quarterly  pay- 
ments, viz.,  each  of  them  £12  10s.  yearly  out  of  the  rents  the  legatees 
of  the  premises,  during  his  life,  if  the  term  so  long  con- 
tinued ;  Jefferies,  L.  C,  held  this  to  be  a  tenancy  in  common,  the  £25 
being  to  be  paid  by  the  daughters  in  moieties. 

In  another  case,  (o)  A  bequeathed  his  personal  estate  to  his  sons  R. 
and  J.,  and  provided  that  if  J.  should  be  desirous  to  be  jjireotion  in 
put  out  apprentice,  a  competent  sum  should  be  raised  "  in  [egatee's^""^ 
part  of  the  share"  to  which  he  would  become  entitled;    's'^™®-' 
and  Macdonald,  C.  B.,  held  that  the  latter  words  were  decisive  of 
the  testator's  intention  to  create  a  tenancy  in  common.     [Again,  where 
by  will  residue  was  given  to  A  and  B,  and  by  codicil  the  testator 
desired  that  C  should  "participate"  with  them,  it  was  held   they  were 
all  tenants  in  common,  (p)  and  a  gift  to  two,  with  survivorship  as  to 
one  moiety,  has  been  held  to  negative  tlie  general  right  of  survivor- 
ship characteristic  of  a  joint  tenancy,  and  to  create  a  tenancy  in  com- 
mon.] (q) 

The  preceding  cases  evince  the  anxiety  of  later  judges  to  give  effect 
to  the  slightest  expressions  affording  an  argument  in  favor  of  a  ten- 
ancy in  common  ;  an  anxiety  which  has  been  dictated  by  the  convic- 
tion that  this  species  of  interest  is  better  adapted  to  answer  the 
exigencies  of  families  than  a  joint  tenancy,  of  which  the  best  quality 
is  that  the  right  of  survivorship  may,  at  the  pleasure  of  either  of  the 
co-owners  (if  personally  competent,)  be  defeated  by  a  severance  of  the 
tenancy. 

*This  leaning  to  a  tenancy  in  common  was  acknowledged   in  a 
case(r)  where  a  testator  bequeathed   to  A   and    B  £10,000,  to  be 
equally  divided  between  them  when  they  should  arrive  Leaningin 
at  twenty-One  years,  and  to  carry  interest  until  they  should  {enan^in 
arrive  at  that  age.     It  was  contended  that  the  fund  was  <=°"""°'i- 
to  be  divided  at  twenty-one,  the  legatees  in  the  meantime  taking  it 
jointly;    and  that,  therefore,  by  the  death  of  one  under  age,  it  sur- 
vived to  the  other;  but  Lord  Thurlow  decided  otherwise;  observing 
that  the  court  decrees  a  tenancy  in  common  as  much  as  it  Can. 

[So  where  a  testator  bequeathed  a  sum  to  trustees  in  trust  "  to  pay, 

(o)  Gnat  V.  Laurence,  Wight.  395.  [See  (g)  Paterson  v.  Eolland,  28  Beav.  347  ; 
also  Ive  V.  King,  16  Beav.  46.  Eyves  v.  Kyves,  L.  R.,  11  Eq.  539.] 

(p)  Robertson  v.  Fraser,  L.  E.,  6  Ch.         (r^  Jolliffe  v.  East,  3  B.  CO.  25. 
696. 
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assign  and  divide  the  same  equally  between  all  the  children  "  of  his 
daughter,  "  if  more  than  one  as  joint  tenants,  and  if  but  one  then  to 
that  one  child  ;"  (s)  Sir  J.  Stuart,  V.  C,  held  that  the  children  took 
as  tenants  in  common,  although  the  testator  had  elsewhere  bequeathed 
the  residue  of  his  estate  unto  and  equally  between  two  of  his  grand- 
children "  as  tenants  in  common." 

However,  in  Barker  v.  Giles,  (t)  where  a  testator  devised  "  to  A.  and 
,B,  and  the  survivor  of  them,  and  their  heirs  and  assigns,  to  be  equally- 
divided  between  them,  share  and  share  alike,"  it  was  held  that  the 
words  equally  to  be  divided  referred  only  to  the  heirs,  and,  therefore, 
that  A  and  B  were  joint  tenants  for  life,  with  several  inheritances  to 
them  in  common.  But  the  terms  of  gift  are  not  often  capable  of 
being  thus  split  up,  and  words  of  survivorship  will  not  generally  be 
held  to  defeat  the  tenancy  in  common,  but  rather  to  point  out  a  par- 
ticular period  for  ascertaining  who  are  to  be.  the  devisees ;  leaving  such 
devisees,  when  ascertained,  to  take  as  tenants  in  common,  (m) 

In  a  gift  to  the  children  of  several  persons  "  respectively,"  the  word 
To  children  ^^7  havB  the  effect  only  of  attributing  to  each  parent  his 
paJento^re-  "wu  children,  and  of  causing  the  property  to  devolve  _pe?' 
spectiveiy."       stirpes  J  the  children  taking  inter  se  as  joint  tenants,  (x) 

*When  annuities  are  given  to  two  or  more  persons  in  terms  which 
Annuity  to  Constitute  a  tenancy  in  common,  the  interests  of  the  an- 
«o^on°"for  nuitants  will  not  be  varied  merely  by  reason  of  the  annui- 
theVflTrfth'e''  ties  being  given  "  for  their  lives  and  for  the  life  of  the 
survivor."  survivoF; "  tliesc  words  are  sufficiently  satisfied  by  their 
literal  interpretation  as  fixing  the  duration  of  the  annuities,  and,  there- 
fore, upon  the  death  of  each  annuitant  his  annuity  will  devolve  upon 

[(s)  Booth  V.  Alington,  27  L.  J.,  Ch.  B  in  equal  shares,  and  subject  thereto  a 

117,  3  Jur.  (N.  S.).83o.  devise  to  A  and  B  in  fee,  and  it  was  held 

(<)  2  P.  W.  280,  3  B.  P.  G.  Toral.  104.  they  took  the  surplus  rents  during  the 

{u)  Bindon  v.  Earl  of  Suffolk,  1  P.  W.  term  as  tenants  in  common,  but  the  fee 

96  ;  Perry  v.  Woods,  3  Ves.  204  ;  Russell  ■  as  joint  tenants. 

V.  Long,  4  Ves.  551 ;  Smith  v.  Horlock,  7  {x)  In  re  Hodgson's  Trust,  1  K.  &  J. 

Taunt.  129  ;  Ashford  v.  Haines,  21  L.  J.,  178  ;  Hobgen  o.  Neale,  L.  E.,  11  Eq.  48. 

Ch.  496.    But  see  Moore  v.  Cleghorn,  10  And  see  Davis  v.  Bennet,  31  L.  J.,  Cli. 

Beav.  423,  as  to  which  j«.  Haddelsey  v.  337   (where  further  words  of  severance 

Adams,  22  Id.  266.     In  Brown  v.  Oak-  created  a  tenancy  in  common) :  and  cf. 

shot,  24  Beav.  254,  there  was  a  devise  of  In  re  Moore's  Trusts,  Id.  368,  ante  p. 

a  term  to  trustees  upon  trust  to  pay  cer-  *257. 

tain  annuities,  and  the  surplus  to  A  and 
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his  representative  during  the  life  of  the  survivor,  [y)  But  where  the 
annuity  was  given  to  each  of  two  persons  "  for  their  lives,  or  the  life 
of  the  longest  liver  of  them,  for  their  or  her  own  absolute  use  and 
benefit,"  it  was  held  that  reddendo  singula  singulis,  the  two  annuities 
were  to  be  for  the  benefit  of  the  annuitants  during  their  joint  lives; 
and  after  the  death  of  either,  then  during  the  life  of  the  other  both 
were  to  be  "for  her  own  use  and  benefit."]  (z) 

Of  course  expressions  which,  standing  alone,  would  create  a  tenancy 
in  common,  may  be  controlled  and  neutralized  by  the  context :  and 
such,  it  seems,  is  the  effect  of  the  testator's  postponing  the  enjoyment 
of  an  ulterior  devisee  or  legatee  until  the  decease  of  the  survivor  of  the 
several  co-devisees  or  legatees  for  life,  which,  it  is  thought,  demon- 
strates an  intention  that  the  property  shall,  in  the  meantime,  devolve 
to  the  survivors  under  the  jus  accrescendi  which  is  incidental  to  a 
joint  tenancy. 

Thus,  in  Armstrong  v.  Eldridge,  (a)  where  a  testator  devised  the 
residue  of  his  real  and  personal  estate  to  trustees,  in  trust  ^^^^ig  ^^g^t- 
to  sell,  and  apply  the  interest  from  time  to  time  to  the  j"^cS^moS°'' 
use  of  his  grandchildren  F.,  C,  R.,  and  M.,  equally  be-  JSioe'ofcon- 
tween  them  share  and  share  alike,  for  and  during  their  sev-  *^^'' 
eral  and  respective  natural  lives,  and  after  the  decease  of  the  survivor 
of  them,  in  trust  to  apply  the  principal  to  and  among  the  children  of 
his   grandchildren :    Lord   Thurlow   said   that   although   the  words 
"  equally  to  be  divided,"  and  "  share  and  share  alike,"  were,  in  gen- 
eral, construed  in  a  will  to  create  a  tenancy  in  common,  yet  where  the 
context  showed  a  joint  tenancy  to  be  intended,  the  words  should  be 
construed  accordingly ;  and  in  this  case  the  interest  was  to  be  divided 
among  four  while  four  were  living,  among  *three  while  three  were 
alive,  and  nothing  was  to  go  to  the  children  while  any  of  the  mothers 
were  living. 

And  the  same  construction  has  prevailed  even  where  the  ulterior 
devise  was  not,  in  terms,  after  the  decease  of  the  survivor,  but  after 
the  decease  or  the  deceases  of  the  prior  legatees ;  it  being  considered 
that  the  property  is  not  to  go  over  until  the  decease  of  all  the  legatees, 
though  the  words,  especially  in  the  latter  case,  might  seem  to  admit  of 

(y)  Jones  v.  Eandall,  1  J.  &  W.  100;  (a)  3  B.  C.  C.  215.     See  also  Doe  d. 

Eales  V.  Cardigan,  9  Sim.  384 ;  Bryan  o.  Calkin  v.  Tomkinson,  2  M.  &  Sel.  165 ; 

Twigg,  L.  K.,  3  Ch.  183,  stated  vol.     I.,  Cranswick  v.  Pearson,  31  Beav.  624,  as  to 

p.  *543.  which  see  per  Eolt,  L.  J.,  L.  E.,  3  Ch. 

(a)  Hatton  v.  Finch,  4  Beav.  186.]  186. 
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being  construed  after  tlie  "respective"  deceases,  if  the  court  had  felt 
particularly  anxious  to  avoid'  the  rejection  of  the  words  creating  a 
tenancy  in  common. 

Thus,  in  Tuckerman  v.  Jeffries,  (6)  where  the  testator  devised  to  A 
and  B,  to  be  equally  divided  between  them  during  their  natural  lives, 
and  after  the  deceases  of  A  and  B  to  the  right  heirs  of  A  forever :  it 
was  held  that  they  were  joint  tenants,  notwithstanding  the  words 
"  equally  to  be  divided  ; "  it  being  considered  that  the  whole  was  to  go 
over  to  the  heirs  of  A  at  once  on  the  decease  of  the  survivor,  not  that 
they  should  take  by  moieties  at  several  times. 

So,  in  Pearce  v.  Edmeades,  (e)  where  a  testator  bequeathed  the  resi- 
"Aftev  decease  due  of  his  estate  to  trustees,  in  trust  to  pay  the  interest 
read  after    '      dividends  and  produce  thereof  to  his  daughter  M.  for  life, 

<l6G6&SG  of  <J  ' 

■survivor.  and  after  her  decease  unto  and  between  her  two  children 

E.  G.  and  G.  G.,  during  their  respective  lives  in  equal  shares;  and 
from  and  after  the  decease  of  the  said  E.  G.  and  G.  G.,  upon  further 
trust  to  pay  or  transfer  and  divide  the  same  unto  and  between  all  and 
€very  the  child  or  children,  if  more  than  one,  of  the  said  E.  G.  and 
G.  G.  in  equal  shares ;  and  if  but  one  then  to  such  only  child,  and  if 
there  should  be  no  child  of  the  said  E.  G.  and  G.  G.  living  at  the 
time  of  their  decease,  or  born  in  due  time  after  the  *death  of  the  said 
G.  G.,  then  upon  further  trust  for  the  testator's  legal  personal  repre- 
sentatives. The  testator  and  E.  G.  died,  the  latter  leaving  children, 
whereupon  the  entire  income  was  claimed  by  G.  G.  as  the  only  sur- 

(i)  3  Bao.  Ab.  Joint  Tenants,  (F)  681  nor,  if  there  is  no  limitation  expressly 
(6tli  ed.),  [Holt  370, 11  Mod.  108-9.  See  for  the  lives  of  the  donees,  but  the  gifts 
also  Stephens  'v.  Hide,  Cas.  temp.  Talb.  are  still  separate ;  in  such  case  the  inter- 
27;  Malcolm  v.  Martin,  3  B.  C.  C.  50  est  passes  to  the  respective  representatives 
(but  as  to  which  see  cases  post  p.  *263,  till  the  gift  over  takes  eflFect,  Bignold  v. 
n.  (/)) ;  Townley  v.  Bolton,  1  My.  &  K.  Giles,  4  Drew.  343.  An  express  gift  to 
148 ;  M'Dermott  v.  Wallace,  5  Beav.  142 ;  the  survivors  in  one  event  would  seem  to 
Alt  V.  Gregory,  8  D.,  M.  &  G.  221 ;  Beg-  exclude  an  implied  gift  to  them  in  the  al- 
ley V.  Cook,  3  Drew.  662.  See  and  cf.  In  ternative  event,  Coates  v.  Hart,  32  Beav. 
re  Drakeley's  Estate,  19  Beav.  395.  There  349.  But  if  the  share  of  one  co-tenant 
will  be  no  implied  survivorship  where  for  life  is  given  (until  the  final  gift  over) 
such  a  gift  over  is  preceded  by  separate  to  his  children,  if  any ;  this  leaves  the 
gifts  of  distinct  properties  for  life,  Swan  implication  in  favor  of  survivors  un- 
V.  Holmes,  19  Beav.  471 ;  Sarel  v.  Sarel,  touched  if  there  are  no  children,  "Walms- 
23  Beav.  87  ;  Lill  v.  Lill,  Id.  446 ;  Brown  ley  v.  Foxhall,  1  D.,  J.  &  S.  605.] 
V.  Jarvis,  2  D.,  F.  &  J.  168  (where  the  (c)  3  Y.  &  C.  246 ;  [Ashley  v.  Ashley, 
gift  over  was,  "  after  the  decease  of  every  6  Sim.  358.] 
of  them ;")  Stevens  v.  Pyle,  28  Beav.  388 : 
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vivpr ;  and  Lord  Abinger,  C.  B.,  held  that  he  was  entitled.  "  It  has 
been  settled  (he  said)  by  a  series  of  decisions,  that  the  words  ',  respect- 
ively/ and  'in  equal  shares/  when  not  controlled  by  otlier  words  in  a 
will,  siiall  be  taken  to  indicate  the  nature  of  an  estate  (jr  interest 
bequeathed,  and  shall  constitute  a  tenancy  in  common.  But  when 
these  words  are  combined  with  or  followed  by  others  which  woidd 
make  a  tenancy  in  common  inconsistent  witli  the  manifest  design  of 
the  subsequent  bequest  of  the  testatoi-,  they  may  be  taken  to  indicate, 
not  the  nature,  but  tlie  proportion  of  tlie  interest  each  party  is  to  take. 
In  the  present  case  the  bequest  to  G.  G.  and  E.  G.  during  f;lieir  lives, 
is  of  the  interest  and  dividends  only  of  the  residue  of  the  testator's 
estate.  The  corpus  of  the  residue  is  not  to  be  divided  or  possessed  by 
the  legatees  till  after  the  decease  both  of  G.  G.  and  E.  G. ;  and  then 
it  is  to  be  divided  amongst  such  of  tiieir  children  only  as  shall  be 
living  at  tiie  death  of  the  survivor.  It  is  clear,  therefore,  that  the 
mass  of  the  property  is  to  be  divided  amongst  the  children  who  might 
survive  botli  the  parents,  per  capita  and  not  per  stirpes.  This  would 
be  quite  inconsistent  with  a  tenancy,  in  common  of  the  parents.  Again, 
the  testator,  by  his  care  in  pursuing  this  property  through  three  gener- 
ations, and  bequeathing  it,  upon  failure  of  these,  to  his  then  personal 
representatives,  shows  that  he  meant  to  die  intestate  of  no  part  of  it ; 
but  as  the  interest  and  dividends  only  are  devised  to  his  grandchildren 
G.  G.  and  E.  G.,  and  nothing  is  devised  to  their  children  till  the  death 
of  both,  it  would  follow  that  if  G.  G.  is  not  entitled  to  tiie  whole 
interest  and  dividends  accruing  after  the  death  of  E.  G.  during  his 
life,  the  portions  of  interest  and  dividends  which  she  took  in  her  life- 
time would  be  undevised  during  the  remainder  of  G.  G.'s  life." 

As  in  the  three  preceding  cases  no  act  had  been  done  to  sever  the 
ioint  tenancy  (if  any)  between    the  several  devisees  or  Eemarkon 

,  _       •'     ^  •'  '  .,11        preceding 

legatees,  it  was  not  necessary  to  determine  whether  the  oases. 
eifect  of  the  will  was  to  confer  a  joint  interest,  with  its  incidental  right 
of  survivorship,  or  to  create  a  tenancy  in  common  with  an  implied 
gift  to  the  survivor  for  life.  Indeed,  no  allusion  is  made  to  the  latter 
point,  except  in  Pearce  v.  Edmeades,  and  even  there  it  does  not  appear 
to  have  formed  the  prevailing  *ground  of  determination  though  perliaps 
less  violence  is  done  to  the  language  of  the  will  by  implying  a  positive 
gift  to  the  survivor  than  by  rejecting  the  words  of  severance,  (d) 

[(d)  Hurd  «.  Lenthall,  Sty.  211, 14  Vin.    more  than  two,  the  implication,  in  order 
Ab.  182,  pi.  5.]     Where  the  objects  are    to  complete  the  purpose  of  filling  up  the 
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[But  the  court  will  not  construe  the  will  as  postponing  the  distribu- 
intention  must  tio"  of  ©Very  part*  until  the  death  of  the  surviving  tenant 
be  clear.  £^j,  ]ifg^  ^nless  an  intention  so  to  do  is  clearly  indicated  ; 

although  the  gift  in  remainder  is  in  terms  of  the  whole  fund,  and 
appears  therefore  to  have  a  simultaneous  distribution  in  view,  yet,  if 
a  tenancy  in  common  is  more  consistent  with  the  "general  context,  it 
will  be  established  especially  in  favor  of  children,  in  spite  of  the 
Gift  over  "a«  apparently  antagonistic  terms.  («)  And  this  construction 
their  deatn.  jg  readily  made  where,  after  the  .gift  to  several  for  life,  the 
remainder  is  not  "after  their  death,"  but  "at  their  death;"  for  the 
literal  meaning,  viz.,  the  simultaneous  death  of  all,  could  not  have 
been  contemplated,  and  "at  their  respective  deaths"  is  a  meaning 
more  likely  to  suit  the  intention  than  "  at  the  death  of  the  sur- 
vivor." (/) 

Where  the  will  creates  a  tenancy  in  common  with  express  survivor- 
Tenancy  in  ship,  there  is,  of  course,  no  pretence  for  implying  a  joint 
expre^°suT-""  tenancy,  {g)  and  each  devisee  or  legatee  will  have,  not  a 
noT'ajom't  Severable  interest,  but  an  interest  with  a  contingent  gift 
tenancy.  ^^^^  ^  ^^  ascertained  only  by  the  event.    But  in  Cookson 

V.  Bingham,  ill)  where  a  testator  devised  his  estates  to  his  daughters, 
A,  B,  and  C,  to  be  jointly  and  equally  enjoyed  or  divided  in  the  case 

chasm  which  would  otherwise  occur  be-  to  complete  its  purpose,  give  B's  accruing 

tween  ihe  decease  of  the  first  and  last  of  share,  as  well  as  the  original  one,  to  C. 

the  tenants  for  life,  must  either  give  joint  J^Minton  „.  Cave,  10  Jur.  86.    See  also 

estates  carrying  the  right  of  survivorship,  Marryat  v.  Townly,  1  Ves.  102. 

or,  which  would  seem  bettei-,  must,  on  the        (e)  Hawkins  v.  Hamerton,  16  Sim.  410 ; 

decease  of  each  tenant  for  life  after  the  Ewington  v.  Fenn,  16  Jur.  398;  Doe  d. 

first,  deal  with   the   accruing   share  or  Patrick  v.  Koyle,  13  Q.  B.  100 ;  and  see 

shares  of  such  deceased  tenant  or  tenants  Atkinson  v.  Holtby,  10  H.  L.  Cas.  313, 

for  life  in  like  manner.     For  instance,  325. 

suppose  the  devise  to  be  to  A,  B,  and  0,        (/)  Arrow  v.  Mellish,  1  De  G-.  &  S. 

as  tenants  in  common  for  life,  and  after  355 ;  Willes  v.  Douglas,  10  Beav:  47 ;  In 

the  decease  of  the  survivor,  over.   A  dies ;  re  LaVerick's  Estate,  18  Jur.  304 ;  Turner 

upon  which  A's  share  passes  to  B  and  C,  v.  Whittaker,  23  Beav.  196 ;  Archer  v. 

it  is  presumed,  as  tenants  in  common.  Legg,  31  Beav.  187 ;    Wills  u.  Wills,  L. 

Next  B  dies ;  his  original  shar8  devolves  E.,  20  Eq.  342. 

by  implied  devise  to  0,  but  unless  his  ac-        (g)  Doe  d.  Borwell  v.  Abey,  1  M.  &  Sel. 

cruing  share  [i.  e.,  the  one-half  of  A's  428  ;  Hatton  i>.  Finch,  4  Beav.  186 ;  Had- 

share  which  came  to  B  on  A's  decease)  delsey  v.  Adams,  22  Beav.  275 ;  Mintou  v. 

can  pass  to  C,  such  share  would  be  undis-  Minton,  9  W.  K.  586 ;  Taaffe  v.  Conmee, 

posed  of  during  the  remainder  of  his  (C's)  10  H.  L.  Caa.  64,  78. 

life.  The  implication,  therefore,  if  admis-        (h)  17  Beav.  262,  3  D.,  M.  &  G.  668.] 

sible  at  all,  must,  it  is  presumed,  in  order 
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of  the  marriage  of  any  of  them ;  and  they,  or  the  sur*vivor  in  case 
of  death,  were  authorized  to  dispose  of  the  same  by  will  or  assignment 
as  they  should  think  proper :  it  was  held  by  Sir  J.  Eomilly,  M.  E., 
that  the  three  daughters  took  as  joint  tenants  in  fee,  and  that  A  and 
B  being  dead,  the  whole  had  survived  to  C;  and  Lord  Cranworth 
inclined  to  the  same  opinion  ;  but  as  he  thought  that  if  it  were  not  so 
the  survivor  alone  had  power  under  the  latter  clause  to  dispose  of  the 
fee  by  will,  it  was  unnecessary  to  decide  the  point.] 

III. — It  follows  as  a  consequence  of  the  survivorship  which  is  inci- 
dental to  a  joint  tenancy,  that  if  the  devise  fail  as  to  one  uigtiucyon 
of  the  devisees,  from  its  being  originally  void,  (i)  or  sub-  ^^^^cyina*' 
sequently  revoked,  (^)  or  by  reason  of  the  decease  of  the  oommOTi'asto 
devisee,  in  the  testator's  lifetime,  (Z)  the  other  or  others  ^^^^^'  *"■     ' 
will  take  the  whole.6     But  the  rule  is  different  as  to  tenants  in  com- 
mon, whose  shares,  in  case  of  the  failure  (m)  or  revocation  of  the,devise 
to  any  of  them,  descend  to  the  heir-at-law  (or  if  the  will  is  subject  to  1 
Vict.,  c.  26,  the  residuary  devisee)  of  the  testator :  (n)  7  unless  the  devise 
be  to  the  objects  as  a  class,  in  which  case  the  individuals  composing  the 
class  at  the  death  of  the  testator  are  entitled  among  them,  whatever  be 
their  number,  to  the  entirety  of  the  subject  of  gift,  (o)  8 

(i)  Dowset  V.  Sweet,  Amb.  175  [(void  486;    Gardner   «.  Printup,  2  Barb.  83; 

for  uncertainty ; )  Young  v.  Davies,  2  Dr.  Jackson  v.  Roberts,  14  Gray  550 ;   Luke 

&  Sm.  167  (devisee  attesting  witness).]  v.  Marshall,  5  J.  J.  Marsh.  357 ;  Theobald 

(k)  Humphrey  v.  Tayleur,  Amb.  136 ;  on  Wills  445 ;  Wms.  Ex'rs  (6th  Am.  ed.) 

[Larkius  v.  Larkins,  3  B.  &  P.  16 ;  Short  1311 ;  1  Koper  on  Leg.  482,  et  seq. 

V.  Smith,  4  East  419  ;  Eamsay  v,  Shelmer-  ;,  [(m)  Owen  v.  Owen,  1  Atk.  494 ;  Nor- 

dine,  L.  E.,  1  Eq.  129,  cited  ante  vol.  II.,  man  v.  Frazer,  3  Hare  84.    It  has  been 

p.  *155;  and  see  vol.  I.,  p.  *340.]  held  that  an  appointment  void  as  to  an 

{1}  Davis  K.  Kemp,  Cart.  2,  1  Eq.  Gas.  ascertained  part  (as  being  to  a  stranger) 

Ab.  216,  pi.  7 ;  [Buflfar  v.  Bradford,  2  Atk.  follows  this  rule  though  in  terms  which 

220 ;  Morley  v.  Bird,  3  Ves.  628.]  generally  create  a  joint  tenancy,  In  re 

6.  Stephens  v.  Milnor,  9  C.  E.  Gr.  (N.  Ken-'s  Trusts,  4  Ch.  D.  600.] 

J.)  358;  De  Camp  v.  Hall,  42  Vt.  483;  (m)  Creswell  v.  Cheslyn,  2  Ed.  123,  3 

Dow  V.  Doyle,  103  Mass.  489 ;  Putnam  v.  B.  P.  C.  Toml.  246 ;   [Boulcott  v.  Boul- 

Putnam,  4  Bradf  308 ;  Craycroft  v.  Cray-  cott,  2  Drew.  25.] 

croft,  6  Harr.  &  J.  54 ;   Bolles  v.  Smith,  7.  Hand  v.  Marcy,  1  Stew.  (N.  J.)  59 ; 

39  Conn.  219  ;  Anderson  v.  Parsons,  4  Me.  Upham  v.  Emerson,  119  Mass.  509 ;  Nel- 

[(o)  Shaw  V.  McMahon,  4  Dr.  &  War.  E.  10  Eq.  160.    See  also  vol.  I.,  pp.  *326, 

431 ;  Clark  v.  Phillips,  17  Jur.  886 ;  Knight  *341.     But  see  and  consider  In  re  Chap- 

V.  Gould,  2  My.  &  K.  295 ;  Dimond  v.  Bos-  lin's  Trusts,  33  L.  J.,  Ch.  183,  cited  ante 

took,  L.  E.,  10  Ch.  360 ;  Fell  v.  Biddolph,  vol.  I.,  p.  *269,  n.] 

L.  E.,  10  C.  P.  701 ;  In  re  Coleman  and  8.  Young  v.  Eobinson,  11  Gill  &  J.  328; 

Jarrom,  4  Ch.  D.  165  ;  Lepine  v.  Bean,  L.  Yeates  y.  Gill,  9  B.  Mon.  206  ;   Bolles  v. 

B       [vol.  II.  *264] 
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JOI^TT   TENANCY, 


[chap,  xxxir. 


Here  it  may  be  observed  that  where,  in  the  absence  of  an  express 
Gift  implied       gift  a  trust  is  raised  by  implication  in  default  of  execu- 

from  power  ^,.        .,        .'rv..  ji     t      t 

creates  a  tion  of  a  power  01  distribution,  (ffl)  it  IS  now  settled  that 

tenancy  in  ,  /\rn    -iit 

common.  tiie  objccts  take  as  tenants  m  common,  [q)  [andj  it  should 

seem  that  under  an  implied  gift  re-jiilting  from  a  power  of  selection, 
[the  same  rule  prevails.]  (r) 

*Where  a  power  is  given  by  will  to  appoint  property  among  several 
Effect  upon  objects,  and  the  subject,  in  default  of  appointment,  is 
ofromeVfThe  g'ven  to  them  individually  (and  not  as  a  class)  as  tenants 
shares.  ^^  common,  a  question  sometimes  arises  whether,  by  tlie 

death  of  any  of  the  objects,  the  power  is  defeated  in  respect  of  the 
shares  of  those  objects.  The  established  distinction  seems  to  be,  that 
if  all  the  objects  survive  tlie  testator,  and  one  of  them  afterwards  dies 
in  the  lifetime  of  the  donee  of  the  power,  the  power  remains  as  to  the  • 
whole,  (s)  But,  on  the  other  hand,  if  any  object  dies  in  the  testator's 
lifetime,  by  which  the  gift  lapses  pro  tanto,  the  power  is  defeated  to 
the  same  extent,  {t) 


son  V.  Moore,  1  Ired.  Eq.  31 ;  Van  Buren 
V.  Dash,  30  N.  Y.  393 ;  Gray  v.  Bailey,  42 
Ind.  349 ;  Workman  v.  Workman,  2  Allen 
272;  Lombard  v.  Boyden,  5  Allen  249; 
Floyd  v.  Barker,  1  Paige  480 ;  Mason  v. 
Trustees  Meth.  Ch.,  12  C.  E.  Gr.  (N.  J.) 
47 ;  Cummings  v.  Bramhall,  120  Mass.  552. 

ip)  See  vol.  I.,  p.  *550. 

iq)  Eeade  v.  Eeade,  5  Ves.  744 ;  [Cas- 
tertou  V.  Sutherland,  9  Ves.  445 ;  In  re 
Phene's  Trusts,  L.  K.,  5  Eq.  346  (to 
trustees  "for  the  children  of  A  to  do 
what  the  trustees  think  best; "J]  over- 
ruling Maddison  v.  Andrew,  1  Ves.  57, 
[and  Lord  Hardwicke's  di/itum  in  Duke 
of  Marlborough  v.  Lord  Godolphin,  2  Id. 
81. 

(r)  Att.-Gen.?).  Doyley,  4  Vin.  Ab.  485, 
pi.  16;  Harding  v.  Glyn,  1  Atk.  469;  In 
re  White's  Trusts,  Joh.  656  ("for  such  of 


ray  children  as  my  trustees  may  think 
fit.")] 

(s)  Boyle  v.  Bishop  of  Peterborough,  1 
Ves.,  Jr.,  299 ;  Butcher  v.  Butcher,  9  Ves. 
382,  1  Ves.  &  B.  79  ;  [Paske  v.  Haselfoot, 
33  Beav.  125.] 

(i)  Eeade  v.  Eeade,  5  Ves.  744 ;  see  also 
Sugd.  Pow.  (8th  ed.)  419,  where  great 
pains  have  been  taken  to  establish  the 
position  in  the  text,  in  opposition  to  some 
remarks  of  the  present  writer  in  his  vol- 
ume appended  to  Powell  Dev.  (3d  ed.) 
374,  which  remarks  he  has  not  here  re- 
peated ;  for  though  he  is  still  unable  to 
discover  any  solid  ground  for  the  alleged 
difference  of  effect  in  regard  to  the  power, 
where  the  partial  failure  of  the  gift  takes 
place  before  and  where  it  takes  place  after 
the  death  of  the  testator,  yet  as  the  cases 
commented  on  by  the  distinguished  writer 


Smith,  39  Conn.  217 ;  Downing  v.  Mar- 
shall, 23  N.  Y.  366 ;  Springer  v.  Congle- 
ton,  30  Ga.  977 ;  Schaffer  v.  Kettell,  14 
Allen  528;  Provenchere's  Appeal,  67 
Penna.  St.  463 ;  Todd  v.  Trott,  64  N.  C. 
280;    Magraw  v.  Field,  48  N.  Y.  668; 

[vol.  ii.  *265] 


Hoppock  V.  Tucker,  59  N.  Y.  202 ;  Stires 
V.  Van  Eensselaer,  2  Bradf.  172 ;  Theo- 
bald on  Wills  445;  Hawkins  on  Wills  68; 
1  Eoper  on  Leg.'487,  et  seq. ;  Wms.  Ex'rs 
(6th  Am.  ed.)  1312. 
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If,  however,  under  the  gift  in  default  of  appointment,  the  objects 
are  joint  tenants,  or  the  gift  is  to  a  class,  of  course  the  decease  of  any 
object,  even  in  the  testator's  lifetime,  as  it  does  not  occasion  any  lapse, 
leaves  the  power  wholly  unaffected.  v 

It  may  be  observed,  that,  as  an  appointment  cannot  be  made  in 
favor  of  a  deceased  child  whose  share  under  the  gift  over  had  vested, 
the  only  mode  by  which  the  testator's  bounty  can  be  made  to  reach  his 
representatives  is  to  leave  a  portion  of  the  fund  unappointed ;  in  which 
case  the  representatives  of  the  deceased  child  will  take  his  share  (but 
of  course  only  his  share)  in  the  unappointed  portion.  Lord  Eldon,  it 
is  true,  expressed  his  disapproval  of  this  "device,"  in  Butcher  v. 
Butcher,  (m)  but  he  appears  to  have  objected  to  it  as  proceeding  upon 
the  erroneous  notion  that  it  was  necessary  to  enable  the  donee  to 
appoint  the  remainder  of  the  fund  to  the  surviving  objects :  whereas, 
according  to  Boyle  v.  Bishop  of  Peterborough,  his  power  is  extended 
over  the  whole  fund.  To  avoid  all  such  questions,  powers  have  usually 
been  framed  so  as  to  authorize  an  exclusive  appointment  *to  one  or 
more  of  the  objects ;  [but  this  authority  is  now  conferred  by  statute  (x) 
on  the  donee  of  every  power  of  distribution  (though  created  before 
the  statute),  except  so  far  as  the  power  expressly  requires  a  specific 
amount  or  share  to  be  appointed  to  any  of  the  objects.] 

in  question  seem  to  favor  such  a  doctrine,  (m)  1  Ves.  &  B.  92. 

and  as  it  is  really  of  more  importance  that  [(a;)  37  and  38  Vict.,  c.  37.  Before  this 

the  rules  on  such  points  should  be  certain  statute  a  nominal  share  at  least  must,  not- 

than  that  they  should  be  decided  in  the  withstanding  1  Will.  IV.,  c.  46,  have  been 

manner  most  consistent  with  principle,  he  appointed,  or  left  to  devolve,  to  every  ob- 

has  not  felt  disposed  to  revive  the  discus-  ject.]                         .     . 


sion. 


[vol.  II.  *266] 
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ESTATE   BY   INDEFimTE   DEVISE       [CHAP.  XXXIII. 


^CHAPTER  XXXIII. 

ESTATES   IN   FEE,    WITHOUT    WOEDS   OF   LIMITATfoN, 


I.  What  Estate  passes  by  an  Indefinite 
Devise    under    WiAs   made    hefme 
1838. 
II.  When  enlarged  to  a  Fee  by  a  Charge 
of  Debts,  Legacies,  or  Annuities. 

III. by  a  Devise 

Over  in  case  of  Death  of  Prior  De- 
visee under  Age,  &c. 


IV.  Effect  of  words  "Estate;'  "Property;^ 
" Real  Effects,"  "Inheritance,"  "Re- 
mainder," "  Reversion,"  "  Interest," 
"Part,"  "Share,"  "Perpetual  Ad- 
vowson,"  &e. 
Y.  Effect  of  1  Vict.,  c.  26,  on  Wills  made 
or  republished  since  1837. 


I. — Nothing  is  better  settled  than  that  a  devise  of  messuages,  lands^ 
Devise  without  tenements,  or  hereditaments  (not  estate),  without  words 
Sfonbelo'rei'"  0^  limitation,  occurring  in  a  will  which  is  not  subject  to 
Viot.,  0. 26.  ^jjg  statute  1  Vict.,  c.  26,  confers  on  the  devisee  an  estate 
for  life  only,  (a)  notwithstanding  the  testator  may  have  commenced 
his  will  with  a  declaration  of  his  intention  to  dispose:  of  his  whole 
estate,  (6)  or  may  have  given  a  nominal  legacy  to  his  heir,  (e)  or  may 
have  declared  an  intention  wholly  to  disinherit  him,  or  the  will  may 
contain  an  antecedent  devise  to  the  heir  for  life  of  the  testator's  prop- 
erty which  is  the  subject  of  dispute,  {d)  or  the  devise  in  question  may 
be  to  a  class  embracing  the  heir,  as  to  the  testator's  children,  (e)  [or  to 


(a)  Taylor  v.  Hodges,  cit.  3  Ch.  Eep. 
87  ;  [Canning  v.  Canning,  Mose.  242] .; 
Deacon  v.  Marsh,  Moore  594 ;  Bullock  v. 
Bullock,  8  yin.  Ab.  238,  pi.  10 ;  Eoe  d. 
Kirby  v.  Holmes,  2  Wils.  80;  Doe  d. 
Bowes  V.  Blackett,  Cowp.  235 ;  Doe  d. 
Crutchfield  v.  Pearce,  1  Pri.  353;  [Doe  d. 
Burton  v.  White,  1  Exch.  526,  2  Exch. 
797  ;  Doe  d.  Eoberts  v.  Roberts,  7  M.  &. 
Wels.  382.] 

(6)  Denn  v.  Gaskin,  Cowp.  657,  Doug. 
760  5  [Frogmortou  v.  Kershaw,  3  Wils. 
414,   2  W.  Bl.   889] ;    Doe  d:  Child  v. 
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Wright,  8  T.  P.,  64,  1  B.  &  P.  N.  E.  335; 
Doe  d.  Small  v.  Allen,  8  T.  E.  497  ;  [Doe 
d.  Knocker  v.  Eavell,  2  Cr.  &' J.  617.] 

(c)  Eoe  d.  Callo-^f  v.  Bolton,  2  W.  Bl. 
1045;  Eight  v.  Sidebotham,  Dong.  759; 
Eoe  d.  Peter  v.  Daw,  3  M.  &  Sel.  518. 

(d)  Awse  V.  Melhuish,  1  B.  C.  C.  519 ; 
Eight  d.  Compton  v.  Compton,  9  East 
267. 

(e)  Dickens  v.  Marshall,  Cro.  El.  330 ; 
[Taylor  v.  Hodges,  cit.  3  Ch.  Eep.  87; 
Boweu  V.  Scowcroft,  2  Y.  &  C.  640;  Hard- 
ing V.  Eoberts,  10  Exch.  819. 
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a  class  "to  be  divided"  among  them,  (/)  or  the  Fame  property  may 
have  been  given  to  the  same  persons  in  another  event  in  fee ;  (^)]  or, 
lastly,  notwithstanding  there  may,  in  another  part  of  the  will,  or  in 
the  immediate  context,  *be  a  devise  expressly  for  life,  affording  the 
argument,  therefore,  that  the  testator  meant  something  more,  or  at 
least  different,  by  an  indefinite  devise;  (A)  [or  notwithstanding  that  in 
the  immediate  context  another  property  may  be  devised  to  the  same 
person  in  fee,  and  both  properties  are  subsequently  in  one  set  of  words 
made  subject  to  one  set  of  ulterior  limitations,  (i)]  Though  any,  or,  it 
is  conceived,  the  whole  of  these  circumstances  concur  in  the  same  will, 
it  is  indisputably  clear  that  such  a  devise  will  confer  only  Freeholds  for 
an  estate  for  life.l    [The  same  holds  as  to  devises  of  lands  ''^^' 


(/)  Silvey  v.  Howard,  6  Ad.  &  Ell.  253 ; 
Gatenby  v.  Morgan,  1  Q.  B.  D.  685.  Gates 
V.  Brydon,  3  Burr.  1895,  coMra,  was  never 
followed,  and  has  long  been  treated  as 
overruled,  2  Pow.  Dev.  by  Jarm.  p.  379. 

(g)  Stargis  v.  Dunn,  19  Beav.  135.] 

(A)  Goodtitle  d.  Eichards  v.  Edmonds, 
7.  T.  E.  635;  Awse  v.  Melhuish,  1  B.  C. 
0.  519 ;  Doe  d.  Briscoe  v.  Clarke,  2  B.  & 
P.  N.  E.  343 ;  Doe  d.  Viner  v.  Eve,  5  Ad. 
&  Ell.  317 ;  Silvey  v.  Howard,  6  Ad.  & 
Ell.  253 ;  [Matthews  v.  Wind'ross,  2  K.  & 
J.  406 ;  Tidball  v.  James,  29  L.  J.,  Ex.  91. 

(i)  Coltsmann  v.  Coltsmann,  L.  E.,  3  H. 
L.  121.] 

1.  The  general  rule  that  a  devise  with- 
out words  of  inheritance  carries  only  a  life 
estate  prevails  in  this  country  in  the  ab- 
sence of  statute  to  the  contrary,  Wright  v. 
Denn,  10  Wheat.  204;  Sheldon  v.  Eose,  41 
-Conn.  371 ;  Cordry.  v.  Adams,  1  Harring. 
439 ;  Conoway  v.  Piper,  3  Plarring.  482 ; 
Doe  V.  Dill,  1  Houst.  398  ;  Dodd  v.  Dodd, 
2  Houst.  76  ;  Scott  v.  Alexander,  2  Houst. 
241  ;  Fearing  o.  Swift,  97  Mass.  415 ; 
Farrar  v.  Ayres,  5  Pick.  404;  Ferris  v. 
Smith,  17  Johns.  221 ;  Den  v.  Sayre,  Pen. 
(N.  J.)  598 ;  Edwards  v.  Bishop,  4  N.  Y. 
62 ;  Lippen  v.  Eldred,  2  Barb.  181 ;  Jones 
I).  Bramhlet,  1  Scam.  276 ;  Goodrich  u. 
Harding,  3  Eand.  280;  Whaley  v.  Jen- 
kins, 3  Desaus.  80,  84;  Newton  v.  Griffith, 
1  Harr.  &  G.  Ill ;  Lummus  v.  Mitchell, 


34  N.  H.  39 ;  Jackson  v.  Wills,  9  Johns. 
222 ;  Jackson  v.  Embler,  14  Johns.  198  ; 
Christie  v.  Gage,  5  Lans.  139;  but  see, 
contra,  Holmes  v.  Williams,  1  Boot  341 ; 
Cleveland  ii.  Spilman,  25  Ind.  95 ;  so 
Barnard  v.  Batley,  2  Harring.  56,  where, 
after  a  gift  to  his  widow  for  life,  the  tes- 
tator adds,  "  In  other  words  I  leave  my 
■jfidow  my  whole  estate  forever  to  be  at 
her  disposal  at  her  death  except  mine 
and  her  blood  kin,"  the  restriction  being 
void.  But  in  Virginia,  prior  to  the  statute, . 
a  fee  passed  without  words  of  inheritance, 
Vhere  such  intention  could  be  gathered 
from  the  whole  will,  Johnson  v.  Johnson, 
1  Munf  549.  So  Tatum  v.  McLellan,  50 
Miss.  1 ;  4  Kent  534.  And  in  South  Caro-. 
Una  the  act  of  1824  is  a  declaratory  law, 
and  therefore  retrospective  in  its  opera- 
tion, Hall  V.  Goodwyn,  4  McCord,  442 ; 
Peyton  ■<,.  Smith,  Id.  476,  479.  .  In  Dela- 
ware a  devise  to  be  divided  between  wife 
aiid  children  "as  the  law  directs"  was 
held  to  refer  to  the  intestate  law,  and  to 
give  tlie  wife  but  a  life  estate  in  half  of 
the  property.  Burton  v.  Burton,  4  Harring. 
38.  Where  a  testator  uses  introductory 
words  showing  an  intention  to  dispose  of 
all  his  worldly  estate,  that  alone  will  not 
suffice  to  make  a  subsequent  devise,  with- 
out words  of  inheritance  or  other  evidence 
of  intention,  carry  a  fee,  Wright  v.  Denn, 
10  Wheat.  204 ;  Dodd  v.  Dodd,  2  Houst. 
[vol.  il  *268] 
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ESTATE   ENLARGED    TO   A    FEE        [CHAP.  XXXIU. 


held  for  au  estate  pur  autre  vie  where  the  heir  would  have  been  special 
occupant.]  (i) 

This  rule  of  construction  is  entirely  technical,  as,  according  to  popu- 
lar notions,  the  gift  of  any  subject  simply  comprehends 
all  the  interest  therein.  A  conviction  that  the  rule  is 
generally  subversive  of  the  actual  intention  of  testators, 
always  induced  the  courts  to  lend  a  willing  ear  whenever  a  plausible 
pretext  for  a  departure  from  it  could  be  suggested.  Hence  have 
arisen  the  various  cases  in  which  indefinite  devises  have  been,  by 
implication,  enlarged  to  a  fee-simple,  which  cases  form  the  next  sub- 
ject of  consideration. 


Grounds  for 
enlarging 
indefinite  de- 
vise to  a  fee. 


II. — It  has  been  long  settled  that  where  a  devisee,  whose  estate  is 


76;  Wheaton  v.  Andres,  23  Wend.  452; 
Weidman  o.  Marsh,  16  Penna.  St.  504; 
Steele  v.  Thompson,  14  Serg.  &  E.  84 ; 
Wyatt  V.  Sadler,  1  Munf.  537, 543 ;  Butler 
V.  Little,  3  Greenl.  239 ;  sfpecially  where 
there  are  sevetal  devises,  one  of  which 
has  words  of  inheritance  and  the  others 
not,  Bushy  v.  Busby,  1  Ball.  226 ;  but, 
conira,  if  there  is  a  clear  intention  showli 
by  such  clause  and  the  absence  of  all  re- 
siduary clauses.  Den  t.  Allaire,  Spencer 
8 ;  Charter  v.  Otis,  41  Barb.  529  ;  Shriver 
V.  Myer,  19  Penna.  St.  89 ;  Wood  v.  Hills, 
19  Penna.  St.  515;  Cassell  v.  Cooke,  8 
Serg.  &  E.  288 ;  Winchester  v.  Tilghman, 
1  Harr.  &  McH.  452 ;  Franklin  v.  Harter, 
7  Blackf.  488 ;  Pattison  v.  Doe,  7  Ind.  282 ; 
Stevenson  v.  Druley,  4  Ind.  519 ;  Goodrich 
V.  Harding,  3  Eand.  280 ;  Davies  v.  Miller, 
1  Call  127 ;  Waring  v.  Middleton,  3  Desaus. 
249  ;  Clark  v.  Mikell,  Id.  168.  And  where 
the  intention  to  give  a  life  estate  or  an 
estate  tail  is  clearly  expressed,  neither  in- 
troductory words  expressing  an  intention 
to  dispose  of  testator's  whole 'estate  nor 
such  other  words  as  "freely  to  be  pos- 
sessed and  enjoyed  "  will  enlarge  the  es- 
tate to  a  fee  simple,  Willis  v.  Bucher, 
3  Wash.  C.  C.  369 ;  Gregory  v.  Cowgill, 
19  Mo.  415;  so,  too,  "forever  and  dur- 
ing her  life,"  Sheafe  v.  Gushing,  17  N. 
H.  508 :  "  to  her  use  and  disposal  dur- 


ing her  natural  life,"  with  limitatioa 
over  of  "what  remains  undisposed  of," 
Burleigh  v.  Clough,  52  N.  H.  267;  but 
such  words  and  introductory  clause  to- 
gether will  give  a  fee  in  the  absence  of 
a  clear  intention  to  the  contrary,  Camp- 
bell V.  Carson,  12  Serg.  &  E.  54;  so, 
too,  such  introductory  clause  preceding  a 
gift  of  two  hundred  acres  to  "A  or  his 
heirs,"  and  a  gift  of  "  the  other  undivided 
100  acres  "  to  B,  being  unimproved  wood- 
land, Caldwell  v.  Ferguson,  2  Yea.  250 ; 
so,  too,  a  devise  to  A,  "for  him  and  his 
mother  and  the  rest  of  the  children  to 
live  on  until  the  youngest  attain  the  age 
of  21  years,"  Eiley  v.  Buchanan,  60  N.  C. 
479 ;  or  a  devise  "  to  my  widow  all  my 
real  estate  and  the  interest  of  |500  for 
her  lifetime,"  the  life  clause  being  held 
to  be  restricted  to  the  income  of  |500, 
Areson  v.  Areson,  5  Hill  (N..Y.)  410. 

[(4)  Doe  d.  Jeff  v.  Eobinson,  2  M.  & 
Eyl._249,  8  B.  &  Cr.  296,  approved  of  by 
Sir  E.  Sugden,  in  Allen  v.  Allen,  2  D.  & 
War.  327.  And  see  Doe  d.  Lewis  v.  Lewis, 
9  M.  &  Wels.  662.  But  if  the  devise  of 
the  estate  pur  autre  vie  be  to  A  during  the 
life  of  the  cestui  que  vie,  A  will  of  course 
take  the  whole  estate,  and  hot  merely  for 
his  own  life.  Philips  v.  Philips,  1  P.  W. 
39;  Doe  d.  Lewis  v.  Lewis,  supra.  See 
also  2  Hayes  Conv.  S'i. 
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unde6ned,  is  directed  to  pay  the  testator's  debts  or  legacies,  charge  of  a 

.  ,  .  ,  ,  .        ,  gross  sum  on 

or  a  specific  sum  iii  gross,  he  takes  an  estate  in  tee,  ou  the  'tie  devisee. 
ground  that  if  lie  took  an  estate  for  life  only  he  might  be  damnified  by 
the  determination  of  his  interest  before  reimbursement  of  his  expendi- 
ture; and  the  fact  that  actual  loss  is  rendered  highly  improbable  by 
the  disparity  in  the  amount  of  the  sum  charged  relatively  to  the  value 
of  the  land,  does  not  prevent  the  enlargement  of  the  estate,  (l)  2 

For  the  same  reason  the  future  or  contingent  nature  of  the  *charge 
does  not,  as  sometimes  contended,  (vi)   preyent    it  from   j^  ^^  contin- 
enlarging  the  estate.    In  Abrams  v.  Winshup  (n)  and  Doe  8®"' "'^''^^es. 
V.  Phillips  (o)  the  charge   was  contingent   in  effect,   though  not   in 


[l)  Co.  Lit.  9  b ;  6  Eep.  16  a ;  Cro.  EI. 
379;  Com.  Eep.  323];  Moone  v.  Hease- 
man,  Willes  138 ;  Doe  v.  Holmes,  8  T.  E. 
1;  Goodtitle  v.  Maddein,  4  East  496; 
[BUnston  v.  Warburton,  2'K.  &  J.  400; 
Lloyd  V.  Jackson,  L.  E.,  1  Q.  B.  571,  2  Q. 
B.  269  (direction  to  devisee  to  educate 
and  settle  testator's  children.)] 

2.  A  personal  charge  upon  the  devisee 
carries  a  fee  simple  where  the  contrary  in- 
tention is  not  manifest,  Abbott  v.  Essex 
Co.,  2  Curt.  G.  C.  126,  affirmed  18  How. 
202 ;  MoEee  v.  Means,  34  Ala.  377  ;  Doe 
V.  Dill,  1  Houst.  398 ;  Lindsay  v.  McCor- 
mack,  2  A.  K.  Marsh.  229;  Cook  v. 
Holmes,  11  Mass.  532,  n. ;  Wait  v.  Beld- 
ing,  24  Pick.  129 ;  Bell  v.  Scammon,  15 
jST.  H.  381 ;  Jones  v.  Jones,  2  Beas.  236 ; 
Olmstead  v.  Olmstead,  4  N.  Y.  56 ;  01m- 
stead  V.  Harvey,  1  Barb.  102,  affirmed  1 
N.  Y.  483 ;  Tator  v.  Tator,  4  Barb.  431 ; 
Dumond  v.  Stringham,  26  Barb.  104 ; 
Heard  i).  Horton,  1  Denio  165;  Jackson 
V.  Merrill,  6  Johns.  185 ;  Jackson  v.  Bull, 
10  Johns.  148 ;  Jackson  v.  Staats,  11  Johns. 
337  ;  Jackson  v.  Housel,  17  Johns.  281 ; 
Jackson  v.  Martin,  18  Johns.  31 ;  Spraker 
V.  Van  Alstyne,  18  Wend.  200 ;  Barheydt 
V.  Barheydt,  20  Wend.  576 ;  Niles  v.  Graj', 
12  Ohio  328 ;  Harden  v.  Hays,  9  Penna. 
St.  151 ;  Coane  v.  Parmentier,  10  Penna. 
St.  73;  Fulton  v.  Moore,  25  Id.  468; 
Fahrney  v.  Holsinger,  65  Id.  388;  Mc- 
CuUough   V.   Fenton,   Id.  425;    King  v. 


Cole,  6  E.  L  584;  McClellan  ji.  Turner, 
15  Me.  436 ;  Beall  v.  Holmes,  6  Harr.  & 
J.  205,  208  :  Glenn  v.  Spey,  5  Md.  110  ; 
Gibson  ['.  Plorton,  5  Harr.  &  J.  177 ; 
contra,  Dunning  ii.Vandusen,  47  Ind.  423; 
but  not  a  charge  on  the  property  devised, 
Scott  V.  Alexander,  2  Houst,  241  ;■  Olm- 
stead V.  Olmstead,  ubi  supra;  Mesick  v. 
New,  7  N.  Y.  165 ;  Van  Dyke  v.  Em- 
mons, 34  N.  Y.  186  ;  Vanderzee  v.  Van- 
derzee,  36  N.  Y.  232;  Jackson  v.  Harris, 
8  Johns.  141 ;  Jackson  v.  Bull,  ubi  supra; 
Jackson  v.  Martin,  i(bi  supra;  Calhoun  v. 
Cook,  9  Penna.  St.  226  :  Franklin  v.  Har- 
ter,  7  Blackf  488;  Mrt'lelian  f.  Turner, 
ubi  supra;  Mooberry  i.  Marye,  2  Munf. 
453 ;  nor  where  it  may  come  from  the  de- 
vised property  or  another  fund,  Jackson 
V.  Harris,  ubi  supra  ;  Burlingham  v.  field- 
ing, 21  Wend.  463;  but  see  Packard  v. 
Packard,  16  Pick.  193;  Markwell  ij.  Thoni, 
28  Wis.  548 ;  Waring  v.  Middleton,  3  De- 
saus.  249,  253.  So,  too,  a  devise  on  ooiidi- 
tion  that  the  devisee  will  convey  to  a 
third  party  lands  in  which  he  has  au  in- 
terest, will  give  to  the  devisee,  u^u  bis 
making  such  conveyance,  an  estate  in  fee 
in  the  lands  devised,  Gibson  v.  Horton,  5 
Harr.  &  J.  177. 

(m)  Merson  v.  Blackmore,  2  Atk.  341 ; 
Doe  V.  Allen,  8  T.  E.  497. 

(m)  3  Euss.  350. 

(o)  3  B.  &  Ad.  753. 
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express  terms  (being  liable,  under  the  general  rule,  (p)  to  failure  in 
the  event  of  the  devisee's  dying  before  majority),  and  no  attempt  was 
made  to  found  a  distinction  on  this  circumstance,  which  indeed  seems 
precluded  by  the  principle  that  makes  the  possibility  of  loss  the  ground 
of  the  enlargement  of  the  estate,  as  such  possibility  evidently  exists 
as  well  where  tlie  charge  is  contingent  as  where  it  is  absolute.  So  it 
is  wholly  immaterial  whether  the  devisee  is  directed  to  pay  simply,  or 
to  pay  out  of  the  land,  (q) 

Where  a  devisee  who  is  directed  to  pay  the  testator's  debts  is  also 
appointed  executor,  the  injunction  is  considered  to  have 

A  g  to  devisee  1 

being  also         relation,  not  to  his  duty  as  executor  to  discharge  the  debts, 

executor,  ,  , 

but  to  his  character  of  devisee  of  the  land,  in  which  there- 
fore he  takes  a  fee.  (r)  [And  the  fee  has  been  held  to  pass  although 
the  direction  to  make  a  particular  payment  was  given  to  the  devisee 
by  the  description  of  "  my  executrix."]  (s) 

The  rule  under  consideration,  however,  is  confined  to  indefinite 
Ex  ress  estate  ^cvises ;  for  where  the  direction  to  pay  is  imposed  on  a 
ute  taifnoT"  person  to  whom  there  is  given  an  express  estate  for  life,  (t) 
enlarged.  j-^j,  ^j^  estate  with  a  gift  over  after  his  death ;]  (m)  or  an 

estate  tail,  (whether  limited  in  express  terms,  or  arising  constructively 
by  implication  from  words  introducing  the  devise  over,)  (x)  the  charge 
is  inoperative  to  enlarge  such  estate  for  life  or  estate  tail  to  a  fee 
simple.  3 

It  is  well  established,  too,  that  the  mere  imposition  of  a  burden  on 

the  land  (without  saying  by  whom  it  is  to  be  borne)  has 

ment  where       not  the  cffect  of  enlarging  the  estate  of  any  devisee ;  as 

upon  the  land    wlicrc  lands  are  devised  to  A  after  debts  and  legacies  are 

paid,  or  subject  to  or  charged  with  the  payment  of  debts 

(p)  Ante  ch.  XXV.,  ?  5.  3.  And  a  personal  charge  will  not  en- 

(j)  Doe  V.  Snelling,  5  East  87 ;  [Mat-  large  to  a  fee  simple  an  estate  expressly 

thews  V.  Windross,  2  K.  &  J.  406.]  limited  in  tail,  Lithgow  v.  Kavanagh'  9 

(r)  Dolton  V.  Hewer,  6  Mad.  9 ;  also  Mass.  161 ;  Den  v.  Small,  Spenc.  (N.  J.) 

Doe  V.  Phillips,  3  B.  &  Ad.  753 ;  [John-  151  ;   Barkart  v.  Buclier,  2  Binn.  455 ; 

son  I).'  Brady,  11  Ir..Eq.  Eep.  386.  De  Witt  v.  Eldred,  4  Watts  &  S.  414  ;  or 

(s)  Pickwell  v.  Spencer,  L.  E.,  6  Ex.  for  life.  Bowers  v.  Porter,  4  Pick.  198 ; 

190,  7  Ex.  105,  dub.  Cockburn,  C.  J.]  Den  v.  Cook,  2  Halst.  41 ;  Tanner  v.  Liv- 

({)  Willis  V.  Lucas,  1  P.  W.  474;  [Doe  ingston,  12  Wend.  83 ;  Gernet  v.  Lynn, 

d.  Burdett  v.  Wright,  2  B.  &  Aid.  710.  31  Penno.  St.  94  ;  Moore 'i;.  Dimond,  5  E. 

(«)  Bolton  V.  Bolton,  L.  E.,  5  Ex.  145.  L  121 ;  Anderegg  v.  Eoss,  13  Ind.  413; 

{x)  Legatt  V.   Sewell,   2   Vern.   551]  ;  Markillie  v.  Eagland,  77  111.  98  ;  or  for 

Denn  v.   Slater,   5  T.   E.   335 ;    Doe  v.  widowhood,  Dixon  v.  Eamage,  2  Watts 

Owens,  1  3.  &  Ad.  318.  &  S.  142. 
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or  legacies,  whicli,  in  a  will  that  is  subject  to  the  old  law,  confers  only 
an  estate  for  life,  [y)  And  though  undoubtedly  two  cases  *may  be 
adduced,  (2)  in  which  devises  seeming  to  belong  to  this  class  were  held 
to  carry  the  fee,  yet  one  of  these  cases  professedly  recognized,  while  it 
actually  departed  from,  (a)  the  principle  which  distinguishes  between 
charges  on  the  land  merely,  and  charges  on  the  devisee  in  respect  of 
the  land ;  and  in  the  other  case  Best,  C.  J.,  broadly  laid  it  down  that 
every  charge  of  the  land,  without  distinction,  converted  an  indefinite 
devise  into  a  gift  of  the  feej  a  position  wliich  stands  directly  opposed 
to  the  general  doctrine  of  prior  cases,  and  is  ailso  irreconcilable  with, 
and  must  therefore  be  considered  as  overruled  by,  a  more  recent  adju- 
dication. (6) 

The  same  principle  applies  to  annual  sums  charged  on  real  estate, 
which,  if  directed  to  be  paid  by  the  devisee  of  an  unde-  as  to  annual 
fined  estate,  will  enlarge  that  estate  to  a  fee  simple,  whether  "'^'"^s"'^- 
the*  will  directs  the  annual  sum  to  be  paid  by  the  devisee,  without 
more,  or  by  the  devisee  out  of  the  land,  (e) 

And  it  is  immaterial  that  the  current  income  of  the  property  ex- 
ceeds the  annual  sum  charged,  unless  such   sum  ceases  as  to  current 
with  the  estate  of  the  devisee,  because,  leaving  out  of  con-  oeedSgTii- 
sideration.  possible  fluctuations  in  value,  the  devisee  might,  ""'*''■ 
notwithstanding  such  excess,  be  damnified,  if  the  annuity  should  hap- 
pen to  endure  beyond  his  life  estate. 

Where  the  annuity  and  the  estate  of  the  devisee  are  both  indefinite, 
the  alternative  presented  itself  either  to  restrict  the  an- 
nuity to  the  life  of  the  devisee  of  the  land,  or  to  enlarge  nuity  enlarges 
the  estate  of  the  devisee  of  the  land  to  a  fee :  and  the  lat-  visee  or  ceases 

-,-,■,.  .  .  ,      fi-t  liis  death. 

ter  alternative  was  adopted,  as  being  most  consistent  with 

[y]  Denn  v.  Mellor,  5  T.  B.  558  ;  S.  C.         (c)  Spicer   v.    Spicer,   Cro.   Jac.   527  ; 

in  D.  P.,  2  B.  &  P.  247  ;  see  also  Fairfax  [Shailard  v.  Baker,  Cro.  El.  744]  ;  Bad- 

«..  Heron,  Pre.  Ch.  67  ;  [Canning  v.  Can-  deley  v.  Leapingwell,  3  Burr.  1533  ;  Jen- 

ning,  Mose.  240  ;  Doe  d.  Sams  v.  Garlick,  kins  v.  Jenkins,  Willes  650  ;  [Goodright 

14M.  &Wels.  698;  Vick  u.  Sueter,  8  Ell.  v.   Allen,  W.   Bl.    1041],;   Goodright  v. 

&  Bl.  219  ;  Burton  v.  Powers,  3  K.  &  J.  Stocker,  5  T.  E.  13 ;  Eight  v.  Compton, 

170.]  .  9  East  267,  overruling  Ansley  v.  Chap- 

(«)  Doe  I).  Eichards,  3  T.  E.  356  ;  Gully  man,  Cro.  Car.  157.     [And  see  Pickwell 

„.  Bishop  of  Exeter,  12  J.  B.  Moo.  591,  4  v.  Spencer,  L.  E.,  6  Ex.  190,  7  Ex.  105 

Bing.  293.  (direction   to  pay  yearly  wages  to  A) ; 

(a)  But  see  1  Cr.  &  M.  41.  Crozier  v.  Crozier,  3  D.  &  War.  384 ;  Mor- 

(6)  Doe  d.  Clarke  v.  Clarke,  1  Cr.  &  M.  rough  v.  Lord  Dufferin,  2  Jones  Ir.  Exch. 

39.  719.] 
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probable  intention.  Where  the  devise  is  to  a  person  expressly  for 
life,  he  paying  an  annuity  to  auother  also  expressly  for  life,  the  direc- 
tion to  pay  the  annuity  is  inoperative  (as  we  have  seen  the  charge  of 
a  gross  sum  is  under  similar  circumstances)  to  enlarge  the  devisee's 
estate ;  and,  in  such  case,  it  seems  that  the  annuity  continues  a  burden 
on  the  land  during  the  life  of  the  annuitant,  even  after  the  determina- 
tion of  the  estate  of  the  devisee  who  *was,  in  the  first  instance,  made 
the  medium  of  payment,  (c/)  These  positions,  it  will  be  observed, 
leave  open  the  question  as  to  the  effect  of  directing  a  person  who  takes 
an  express  estate  for  life  to  pay  an  annuity  to  another  indefinitely. 
There  would  seem  to  be  some  ground,  in  snch  a  case,  to  contend  that 
the  annuity  was  intended  to  be  co-extensive  only  with  the  estate  of 
the  person  who  is  directed  to  pay  it,  and  consequently  ceased  on  the 
death  of  the  payer,  being  in  fact  an  annuity  for  the  joint  lives  of  him- 
self and  the  annuitant ;  but  the  -writer  is  not  aware  of  any  decision  on 
the  point.  • 

In  consistency  with  the  principle  which  applies,  as  we  have 'seen, 
to  charges  of  gross  sums,  the  imposition  of  an  annuity  on 

ties  charged  any  dcvised  lands,  in  terms  which  do  not  make  its  pay- 
on  land.  .  1     -I  p  1       •  1  1 

ment  the  personal  duty  oi  any  devisee,  leaves  the  estate 
created  by  the  will  wholly  unenlarged  and  unaffected ;  (e)  which 
doctrine  is  so  well  settled,  that  the  difficulty  of  reconciling  every  de- 
cision (/)  does  not  cast  the  slightest  shade  of  doubt  over  the  principle. 

III. — The  fee  simple  is  also  held  to  pass  by  an  indefinite  devise. 
Enlargement  v^here  it  is  Succeeded  by  a  gift  over  in  the  event  of  the 
^ecfof'a'"'*  devisee  dying  under  the  age  of  twenty-one  years;  such 
devise  oyer.  devise  ovcr  being  considered  to  denote  that  the  prior  de- 
visee is  to  have  the  inheritance  in  the  alternative  event  of  his  attaining 
the  age  in  question,  since,  in  any  other  supposition,  the  making  the 
ulterior  devise  dependent  on  the  contingency  of  the  devisee  dying  under 
the  prescribed  age  is  very  capricious  if  not  absurd,  (g)  4 

(d)  Willis  V.  Lucas,  1  P.  W.  474.  man,  6  Pri.  179  ;  [Burke  v.  Annis,  11  Ha. 

(e)  See  Doe  v.  Clayton,  8  East  141 ;  232]  ;  overruling  Fowler  u.  Blackwell,  1 
[Turnouglx  v.  Stock,  11  Exch.  37.]  Com.  Eep.  353.     [The  rule  holds  as  well 

(/)  See  Andrew  v.  Southouse,  5  T.  R.  where  the  prior  devise  is  contingent  as 

292 ;    [Peppercorn   u.  Peacock,  3  M.  &  where  it  is  vested.  In  re  Harrison's  Es- 

Gr.  356,  3  Scott  N.  R.  651,  in  Ch.,  4  Jur.  tate,  L.  K.,  5  Ch.  408  ;  and  as  well  where 

1122.]  the  gift  over  is  implied  as  where  it  is  ex- 

ig)  Doei).  Cundall,  9  East  400  ;  Marsh-  press,  Andrew  v.  Andrew,  1  Ch.  D.  410.] 

all  V.  Hill,  2  M.  &  Sel.  608 ';  Doe  v.  Cole-  4.  So  a  gift  to  A  witliout  words  of  in- 
[VOL.  11.  *271] 
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The  force  of  this  reasoning  is  somewhat  diminished  where  the 
devise  over  confers  au  estate  for  life  only;  but  the  rule  Extent  of  the 
nevertheless  applies  to  such  cases,,  (A)  as  it  also  does  where  '^"^®" 
the  contingency  is  the  dying  of  tlie  prior  devisee  under  any  other  age 
than  majority ;  (i)  and  it  is  not  restrained  (as  has  been  sometimes  laid 
down  by  text  writers)  to  cases  in  which  the  prior  devise  is  to  the 
children  of  a  devisee  for  life ;  (k)  nor  does  it  matter  that  another  con- 
tingency is  associated  with  that  of  death  under  the  prescribed  *age : 
for  instance,  an  indefinite  devise  would  be  enlarged  to  a  fee  simple  by 
means  of  a  devise  over,  to  take  effect  on  the  prior  devisee  j,^^;g^  ^^^j. 
dying  under  age  and  without  leaving  lawful  issue.  {[)     In  p^or  devis'^, 
fact,  the  implication  may  be  plausibly  contended  for  even  ^^*"" 
where  the  contingency  with  which  death  is  associated  does  not  relate  to- 
the  age  of  the  devisee  at  all ;  as  in  the  case  of  a  devise  to  A,  and,  if 
he  dies  without  leaving  issue  living  at  his  decease,  then  to  B  jn  fee.  (m) 
[And  it  was  admitted  in  one  case  where  the  devise  was  to  the  testator's 
wife,  and  if  she  marry  again,  over.]  (n)     However,  authority  forbids 
the  extension  of  the  doctrine  generally  to  cases  in  which  the  devise 
over  in  fee  arises  on  a  collateral  event  wholly  unconnected  with  the 
decease  of  the  prior  devisee ;  for,  in  a  case  where  lands  were  devised 
to  the  testator's  wife,  with  remainder  to  A  and  B  as  tenants  in  com- 
mon, and  the  testator  provided  that  in  case  C  should  disturb  his  said 
wife  in  the  enjoyment  of  the  premises,  the  same  should  go  to  D  in  fee ;. 
it  was  held  that  A  and  B  took  estates  for  life  only,  (o), 

heritance  is  a'fee  simple,  if  followed  by  suggested,   yet    the   judgment   of   Lord 

a  devise  over  if  A  die  without  issue  un-  Langdale,  M.  R.,  does  not  distinctly  re- 

der  the  age  of  twenty-one,  Doebler's  Ap-  cognize  that  doctrine. 

peal,  64  Penna.  St.  9.     See  other  cases  The  several  points  briefly  stated  in  the- 

cited  in  chap.  XXVI.     .  text  will  be  found  very  fully  discussed  in 

(A)  See  Frogmorton  v.  Holyday,  3  Burr,  the  writer's  volume  appended  to  PofvelL 

1618,  1  W,  Bl.  535.  Dev.  (3d  ed.)  p.  399,  ei  seg. ;  but  as  such 

(i)  ^e  Doe  v.  Coleman,  6  Pri.  179.  points  cannot  arise  under  wills  made  or 

{k)  Doe  V.  Cundall,  9  East  400.  republished  since  the  year  1837,  and  may 

[l)  Toovey  v.  Bassett,  10  East  460.  therefore  never  arise  at  all,  the  writer  has^ 

(m)  See   Moone  v.   Heaseman,  Willes  thought  the  space  occupied  by  the  discus- 

142 ;  [In  re  Harrison's  Estate,  L.  K.,  5  siou  may,  in  the  preseu  t  work,  be  more 

Ch.  408  ;  Holland  v.  Wood,  L.  E..,  11  Eq.  usefully  appropriated  to  the  consideration. 

91  (where  the  gift  over  was  found  in  the  of  questions  of  more  enduring  utility. 

elliptical  expression  "  children  or  issue  ;")  [(re)  Pickwell  v.  Spencer,  L.  B.,  7  Ex. 

also  Hutchinson  v.  Stephens,  1  Kee.  240.  105.] 

In  this  case,  though  it  is  difficult  to  dis-  (o)  Koe  v.  Blackett,  Cowp.  235.     [So- 

cover  any  other  ground  for  the  decision  in  In  re  Pollard's  Estate,  3  D.,  J.  &  S. 

than  such  as  is  furnished  by  the  doctrine  541,  a  devise  was  to  A  for  life,  remainder 

[vol.  ir.  =^272] 
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It  is  also  abundantly  clear  tliat,  where  an  indefinite  devise  is  to  take 
Indefinite  effect  In  derogation  of,  or  in  substitution  for,  a  previous 

tuted^forde-''  devise  ill  fee  (being  the  converse  of  the  cases  just  men- 
oonferatife  tioned,)  uo  enlargement  of  estate  takes  place.  Thus,  if 
estate  only.  ]ands  are  devised  to  A  and  his  heirs,  and,  in  the  event  of 
his  dying  under  the  age  of  twenty- one  and  without  issue,  to  B,  B 
■will  take  an  estate  for  life  only,  (p)  Indeed,  the  seeming  absurdity 
that  a  testator  should  mean  to  defeat  an  estate  in  fee  for  the  purpose 
■of  substituting  a  mere  life  interest  which  would  be  the  gist  of  the  ar- 
gument for  expanding  the  second-  devise  to  a  fee  simple  is  *wholly 
avoided  by  holding  that  the  second  devise  defeats  the  first  'pro  tanto 
only,  which  appears  to  be  the  sound  construction.  (5) 

[Nor  if  a  testator  by  6odicil  revokes  a  devise  which  he  had  made 
by  will  to  A  in  fee,  and  leaves  the  property  to  B  indefinitely,  will  B 
take  more  than  an  estate  for  life,  although  the  devise  to  A  is  wholly 
revoked :  something  more  than  the  mere  revocation  and  new  devise 
must  appear  by  the  will  to  enable  a  court  of  law  to  conclude  that  the 
testator  meant  to  put  B  in  all  respects  in  the  place -of  A.]  (r) 

Where  lands  are  devised  to  trustees  in  fee,  in  trust  for  a  person  or 

a  class  without  any  words  of  limitation,  [it  is  settled  that 

in  fee,  in  tmst    unless  a  contrary  intention  appears  by  the  context,]  the 

ibrBindefi-  .  •'    ,  .      ,,       .  '-^    . 

jiiteiy,  gives       oestui  que  trust   takes  an  equitable  interest  co-extensive 
with  the  legal  estate  of  the  trustees,  l.  e.,  a  fee.  (s)    [Why, 

to  his  children,  but  if  he  died  without  Harrison's  Estate,  L.  E.,  .5  Ch.  408. 

leaving  such  issue,  oyer :  it  was  held  the  (r)  Doe  d.   Brodbelt  i.  Thomson,  12 

-children  took  for  life  only.     In  Marshall  Moo.  P.  C.  C.  116.] 

«!.  Hill,  2  M.  &  Sel.  608,  similar  expres-  (s)  Challenger  v.   Slieppard,  8   T.  E. 

sions  were  held,  apparently  by  reference  597  ;  [Knight  v.  Selby,  3  M.  &  Gr.  92,  3 

to  another  gift  ov'er  more  fully  expressed,  Scott  I^.  E.  409  ;  Moore  v.  Cleghorn,  10 

to  create  a  fee.]   .  Beav.  423,  affirmed  12  Jur.  591,  17  L.  J., 

(p)  Middleton  v.  Swain,  Sldnn.  339;  Ch.  400;  Hoilson  v.  Bull,  14  Sim.  558; 

Beviston  J).  Hussey,  Id.  385,  562 ;  Fairfax  Smith  ij.  Smith,  11  C.  B.  (N.  S.)  121.    In 

i>.  Heron,  Pre.  Ch.  67  ;  Doe  v.  Holmes,  2  the  last  case  it  was  argued  inversely  that 

Wils.  80;  [Q-atenby  1J.  Morgan,  1  Q.  B.  the  trust  being  indefinite,  and  perse  giving 

D.  685.]  only  a  life  estate,  must  (on  a  principle 

(g)  As  to  the  substituted  devise  for  life  discussed  in  the  next  chapter)  restrict  to 
'defeating  the  prior  fee  pro  tanto,  vide  vol.  tlie  same  period  the  devise  of  the  "  real 
I.,  p.  *867.  [If  the  substituted  devise  estate  "  to  tlie  trustees,  and  Doe  d.  Kim- 
be  to  a  class,  and  the  context  shows  that  her  v.  Cafe,  7  Ex.  675,  was  relied  on.  But 
some  of  the  class  are  intended  to  take  a  there  the  restriction  was  effected  not  by 
fee  under  it,  it  seems  that  the  othei-s  will  the  indefinite  gift,  but  by  certain  other 
take  the  like  estate  in  their  shares.  Doe  trusts  of  clearly  defined  duration.  The 
•d.  Orpe  V.  Frost,  1  B.&  Cr.  638 ;  In  re  rule  applies  also  to  the  estate  given  by 

[vol.  j[.  *273] 


CHAP.  XXXIII.]  BY   DEVISE   OVER.  29^ 

it  i.s  asked,  was  the  fee  simple  given  to  the  trustees  but  for  the  benefit 
of  the  cestui  que  trust?  But  whatever  the  ground  of  the  rule,  the  rule 
itself  is  not  generally  excluded  by  ulterior  limitations  which  in  certain 
events  (that  fail)  are  limited  alternatively  to,  or  in  total  or  partial  de- 
feasance of,  the  original  gift,  (t)  However,  in  a  case  where  the  indefi- 
nite gift  was  one  in  the  midst  of  a  series  of  limitations,  all  expressed 
in  terms  pointing  to  successive  remainders,  and  concluding  with  one 
expressly  in  fee,  the  rule  was  held  not  to  apply,  though  all  the  ulterior 
remainders  failed  in  event ;  the  trustees  being  considered  to  take  as 
much  for  the  benefit  of  the  ulterior  devisees,  "  including  those  to 
whom  the  fee  was  given,"  as  of  the  orighial  cestui  que  (rust,  (u) 

The  converse  ease,  is  also  true,  that  where  lands  are  devised  to 
trustees,  without  words  of  inheritance,  upon  trust  for  one  in, fee,  the 
frustees  take  the  fee.]  {x) 

*In  Newland  v.  Sheppard,  (y)  Lord  Macclesfield  held,  that  under 
a  devise  by  a  testator  to  trustees  in  fee,  upon  trust  to  pay 
the  produce  and  interest  to  such  of  his  grandchildren  as  from  a  Jimita- 
should   be  living  at  the  time  of  his  decease,  until  they  trust  during 

,  «  ,  minority. 

should  come  to  the  age  ot  twenty-one  years  or  be  mar- 
ried, the  grandchildren  took  the  fee,  his  lordship  reasoning  much  on 
the  testator's  having  vested  the  fee  in  the  trustees,  and  given  the 
"produce"  to  the  children  ;  though  it  appears (2)  that  the  word  "pro- 
duce "  was  not  in  the  will.  In  either  case,  the  construction  was  alto- 
gether unwarranted,  and  the  soundness  of  the  decision  has  been  denied 
by  Lord  Hardwicke.  (a) 

Upon  its  authority,  however.  Lord  Keeper  Henley,  in  Peat  v.  Pow- 
ell, (6)  held  that  where  a  testator  gave  all  his  real  and  personal  estate 
to  his  executors,  in  trust  for  his  younger  son  G.  till  he  should  attain 
twenty-pne,  and  then  the  -trust  to  cease,  G.  took  the  whole  beneficial 
interest;  his  lordship  observing  that  the  trust  only  was  to  continue 

the  legal  use.    But  not  to  deeds,  Holliday  (y)  2  P.  W.  194,  2  Eq.  Cas.  Ab.  329, 

V.  Overton,  14  Beav.  467  ;  Lucas  v.  Bran-  pi.  4.    Mr.  Cruise,  6 '  Dig.  641,  has  inac- 

dreth,  28  Beav.  274 ;  Tatham  v.  Vernon,  curately  stated  this  case  to  have  been  re- 

29  Beav.  604.  cognized  in  Challenger  v.  Sheppard,  8  T. 

(0  Yarrow  „.  Knightly,  8  Ch.  D.  736  ;  E.  597. 

Bennett  v.  Bennett,  2  Dr.  &  Sm.  266,  273 ;  (s)  See  R.  L.,  cited  2  P.  "W.  194,  n.  by 

Maden  v.  Taylor,  45  L.  J.,  Ch.  569.  Cox. 

(m)  In  re  Pollard's  Estate,  3  D.,  J.  &  (a)  In  Fonereau  v.  Fonereau,  3  Atk.. 

S.  541.                                  '  316. 

(x)  Shaw  V.  Weigh,  2  Str.  798.]  (6)  Amb.  387,  1  Ed.  479. 
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during  the  minority,  and  that  Newland  v.  Sheppard  was  much 
stronger,  (c) 

IV. — The  proper  and  technical  mode  of  limiting  an  estate  in  fee 
What  words  simple  is  to  give  the  property  to  the  devisee  and  his  heirs 
estate  S'fee  ^^  ^^  ^^^  '"^  lieirs  and  assigns  forever ;  [d)  but  such  an 
simple.  estate  may,  even  under  wills  made  before  1838,  be  created 

by  any  expressions,  however  informal,  which  denote  the  intention. 
Thus,  the  inheritance  in  fee  was  held  to  pass  by  a  devise  to  A  in  fee 
simple,  (e)  to  A  forever,  (/)  or  to  him  and  his  assigns  forever,  [g)  (but 
not  to  a  person  and  his  assigns  simply,  which  gives  an  estate  for  life 
only,  (h)  or  to  A  and  his  suceessois,  {i)  or  to  A  et  sanguini  suo  ;  (/<;)  [to 
A  and  his  house,  or  A  and  his  family,  (I)  *or  stock,  (m)  to  A  or  his 
heirs,  (n)  to  A  and  his  executors,]  (o)  to  two  et  heredibus  (omitting 
suis  ;)  (p)  to  a  man  and  his,  and  to  do  what  he  will  with  it,  (q)  and  even 
to  him  and  his  simply ;  (r)  to  A  to  give  and  sell;  (s)  to  A  to  give  and 
sell,  and  do  iliereioith  at  his  will  and  pleasure  ;  {t)  or  to  a  person  to  her 
own  use,  to  give  away  at  her  death  to  whom  she  pleases  ;  (m)  or  to  be  at 
the  discretion  of  a  person,  {x) 


[(c)  See  cases  cited  ante  ch.  XVII.,  ?  3. 

(d)  Or  by  a  devise  to  A  for  life,  remain- 
der to  his  heirs,  by  the  operation  of  the 
rule  in  Shelley's  Case,  post  ch.  XXXVI. 
So  where  the  remainder  is  to  the  heir  (in 
the  singular),  unless  formal  words  of  limi- 
tation are  superadded ;  see  this  treated 
•of,  ch.  XXXV.,  with  regard  tp  estates 
tail  (Archer's_Case.)] 

(e)  Baker  v.  Eaymond,  And.  51,  8  Yin. 
Ab.  206,  pi.  8. 

(/)  Co.  Lit.  9  b ;  Whiting  v.  Wilkings, 

-  8  Vin.  Ab.  206,  pi.  6  ;  2  Ld.  Eaym.  1152 ; 

[Chamberlaine  v.  Turner,  Cro.  Car.  129, 

Jones  195.]     See  also  Heath  ».  Heath,  1 

B.  C.  C.  148. 

[g]  Co.  Lit.  9  b. 

[h)  lb. 

[i)  "Webb  o.  Herring,  Eoll.  Eep.  899, 
pi.  25,  8  Vin.  Ab.  209,  pi.  1 ;  3  Bulst. 
194 ;  [Att.-Gen.  v.  Gilbert,  10  Beav.  517.] 

(A)  Co.  Lit.  9  b ;  Downhall  v.  Catesby, 


8  Vin.  Ab.  206,  pi.  10. 

[[I)  Chapman's  Case,  Dy.  333 ;  Wright 
V.  Atkyns,  17  Ves.  261.  See  Lucas  v. 
Goldsmid,  29  Beav.  657,  where  "family" 
was  explained  to  mean  heirs  of  the  body.] 

(m)  Counden  v.  Clerke,  Hob.  33. 

[n)  Read  v.  Snell,  2  Atk.  645 ;  and  see 
Plowd.  289. 

(o)  Eose  d.  Vere  v.  Hill,  3  Burr.  1881 ; 
and  see  Eeynell  v.  Eeynell,  10 -Beav.  21.] 

{p)  Br.  Estates,  pi.  4 ;  8  Vin.  Ab.  208, 
pi.  18.      ■ 

(g)  Latch  36,  [Benloe  11,  pi.  9.] 

[r)  lb.  In  some  manors,  copyholds  are 
so  limited. 

(s)  Co.  Lit.  9  b  ;  8  Vin.  Ab.  206,  pi.  7. 

[t)  Whiskon  v.  Cleyton,  Br.  Dev.,  pi.  39, 
1  Leon.  156, 8  Vin.  Ab.  234,  pi.  2 ;  Jennor 
V.  Hardy,  lb.,  1  Leon.  283. 

[u)  Timewell  v.  Perkins,  2  Atk.  103. 
Where  such  a  phrase  is  added  to  an  ex- 
press estate  for  life,  it  confers  a  power 


(a;)  Whiskon  v.  Cleyton,  1  Leon.  156,    v.  Otway,  2  Wils.  6. 
8  Vin.  Ab.  235,  pi.  7.    See  also  Goodtitle 
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And  in  a  case(?/)  where  a  testator,  after  giving  to  his  wife  and  her 
heirs  and  assigns  forever,  all  the  residue  of  his  personal  estate,  made 
her  "full  and  whole  executrix  of  a  freehold"  house,  it  was  held  that 
the  fee  passed  to  the  wife.  [So  the  appointment  by  a  testator  of  his 
nephew  "  to  be  his  universal  heir"  was  held  to  give  him  the  fee  sim- 
pie.]  (2) 

But  it  has  been  decided  that  a  devise  of  lands  to  a  person  by  her 
"freely  to  he  possessed  and  enjoyed,"  (a)  passes  only  an  estate  for  life  ; 
though  in  an  earlier  case  similar  words  were  held  to  give  a  fee,  (6)  but 
there  were  other  grounds  for  the  construction,  particularly  an  annuity 
to  be  paid  by  the  devisees  out  of  the  estate ;  (c)  which  charge,  in  the 
opinion  of  Lord  Mansfield,  also  showed  tliat  the  word  "  freely  "  could 
not  refer  to  exemption  from  encumbrances ;  and  to  this  Lord  Ellen- 
borough  also  adverted  in  Goodright  v.  Barron.  t 

It  has  been  long  established  that  a  devise  of  a  testator's  "  estate " 
includes  not  only  the  corpus  of  tiie  property,  but  the  whole  word  estate 
of  his  interest  therein  ;  {d)  5  and  the  same  effect  has  been  when. 


only.  See  Tomlinson  v.  Digliton,  1  P.  W. 
149, 1  Salk.  239 ;  [Doe  v.  Tliorley,  10  East 
438 :  and  as  to  personalty,  Eeith  v.  Sey- 
mour, 4  Euss.  263;  but  -see  Maxwell's 
Will,  24  Beav.  246  ;  and  for  cases  since  1 
Vict.,  c.  26,  see  ?  5,  infra.1 

(y)  Doe  d.  Hickman  v.  Hazlewood,  6 
Ad.  &  Ell.  167,  1  Nev.  &  P.  352 ;  [Doe 
d.  Pratt  V.  Pratt,  6  Ad.  &  EU.  180. 

(z)  Jenkins  v.  Lord  Clinton,  26  Beav. 
121,  per  Eomilly,  M.  E.,  ante  vol.  II.,  p. 
*63,  n.  (A).] 

(a)  Goodright  d.  Drewry  v,  Barron,  11 
East  220 ;  [Doe  d.  Ashby  v.  Baines,  2  C, 
M.  &  E.,  23,  5  Tyr.  655 ;  Bromitti).  Moor, 
9  Hare  378 ;  see  also  Lloyd  v.  Jackson, 
L.  E.,  1  Q.  B.  571,  2  Q.  B.  269.] 

(6)  Loveacres  d.  Mudge  v.  Blight,  Cowp. 
352. 

(c)  Ante  p.  *270. 

(d)  2  Lev.  91 ;  3  Keb.  180 ;  1  Mod.  100 ; 
3  Mod.  45,  228  ;  3  Keb.  49 ;  4  Mod.  89 ;  1 
Show.  349  ;  1  Salk.  236 ;  1  Com.  837 ;  2 
Vern.  690;  Pre.  Ch.  264;  2  Vern.  564 ; 
12  Mod.  594;  2  Ld.  Eaym.  1324;  2  P. 
W.  524;  1  Eq.  Cas.  Ab.  178,  pi.  18;  3  P. 
W.  294 ;  Cas.  temp.  Talb.  157 ;  Amb.  181 ; 


2  Atk.  38,  102;  3  Atk.  486;  1  Ves.  10; 
2  Id.  48 ;  2  W.  Bl.  938  ;  1  H.  Bl.  223 ; 
Willes  296  ;  Lofft  95,  100 ;  4  T.  E.  89 ; 
1  B.&P.]Sf.E.335;  11  East  518;  3  Ves. 
&  B.  160:  3  Br.  &  B.  85;  2  Sim.  264; 
[8  Bing.  323 ;  1  Moo.  &  Sc.  466 ;  9  Ad. 
&  Ell.  719;  1  Per.  &  D.  472;  15  Q.'B. 
28;  1  Exch.  414.] 

5.  To  the  effect  that  the  word  "  estate  " 
will  carry  a  fee,  see  Lambert  v.  Paine,  3 
Cranch  97 ;  Everts  v.  Chittenden,  2  Day 
338 ;  Hungerford  v.  Anderson,  4  Day  368 ; 
Donovan  v.  Donovan,  4  Harring.  177 ; 
Howard  v.  Howard,  4  Bush  494 ;  Deering 
V.  Tucker,  55  Me.  284 ;  Brown  u.  Wood, 
17  Mass.  68 ;  Tracy  v.  Kilborn,  3  Cush. 
557 ;  Leland  v.  Adams,  9  Gray  171 ; 
Parker  v.  Parker,  5  Mete.  134 ;  Allen  v. 
Hoyt,  5  Mete.  324;  Kellogg  v.  Blair,  6 
Mete.  322;  Godfrey  v.  Humphrey,  18 
Pick.  537 ;  Leavitt  v.  Wooster,  14  N.  H. 
550;  Bell  v.  Scammon,  15  N.  H.  381; 
Forsaith  v.  Clark,  21  N.  H.  423 ;  Den  v. 
Bowne,  3  Harr.  (N.  J.)  210 ;  Herbert  v. 
Smith,  Saxt.  141 ;  Jackson  v.  Delancy,  11 
Johns,  365,  affirmed  13  Johns.  537 ;  Jack- 
son V.  Babcock,  12  Johns.  389;  Jackson 
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'Estates." 


*given  to  the  word  "  estates "  in  the  plural  number,  (e) 
notwithstanding   the  doubts  expressed   by  Loi'd    Hard- 
wicke  in  Goodwyn  v.  Goodwyu.  (/) 


•i;.  Eobbins,  16  Johns.  587 ;  McCullough 
V.  Fenton,  65  Penna.  St.  425 ;  Holme  v. 
Harrison,  2  Wharli.  283 ;  Turbelt  v.  Tur- 
bett,  3  Yea.  187 ;  Doughty  v.  Browne,  4 
Tea.  179 ;  ■  Hart  v.  White,  26  Vt.  267 ; 
Kennon  v.  McRoberts,  1  Wash.  (Va.)  96  ; 
Watson  ■„.  Powell,  3  Call  306;  Doe  );. 
Kinney,  3  Ind.  50 ;  Whaley  v.  Jenkins,  3 
Desatis.  80,  82 ;  Chamberlain  v.  Owings, 
30  Md.  447,  455 ;  Hammond  v.  Ham- 
mond, 8  Gill  &  J.  436 ;  but,  contra,  where 
contrary  intention  is  clear  by  limitation 
over  on  the  first  talcer's  death,  Zimmer- 
man V.  Anders,  6  Watts  &  S.  218.  And  a 
remainder  of  "  all  my  real  and  personal 
estate,"  after  a  gift^for  life,  the  devisee  to 
pay  all  debts  and  legacies,  carries  a,  fee, 
Putnam  v.  Emerson,  7  Mete.  333.  But  the 
word  "land"  is  not  equivalent  to  the 
word  "estate,"  in  this  particular,  Dough- 
erty V.  Monett,  5  Gill  &  J.  459. 

So,  too,  it  has  been  held  that  the  fol- 
lowing expressions  are  sufficient  to  carry 
a  fee :  "  The  remainder  of  my  estate  real 
and  personal,"  Peppard  v.  Deal,  9  Penna. 
St.  140 ;  "  the  residue  of  my  property," 
Fraser  v.  Hamilton,  2  Desaus.  573 ;  "  all 
the  rest  of  my  estate  real  or  personal," 
Shinn  v.  Holmes,  25  Penna.  St.  142 ;  "  the 
whole  of  my  estate,  of  every  name  and 
nature,  both  real  and  personal,"  Josselyn 
V.  Hutchinson,  21  Me.  339  ;  "  all  the  re- 
mainder of  my  homestead  farm,"  Jones 
V.  Leeman,  69  Me.  489 ;  "  the  rest  of  all 
my  property  real  and  personal,"  Lincoln 
V.  Lincoln,  107  Mass.  590;  Hammett  v. 
Hammett,  43  Md.  307;  "all  my  other 
property,"  Mayo  v.  Carrington,  4  Call 
476;  "the  residue,  or  should  any  die  to 
whom  I  have  left  a  legacy  *  *  *  all 
such  sums  and  residues,"  Elcan  v,  Lan- 


casterian  School,  2  Patt.  &  H.  53,  68; 
"  all  which  I  have,  both  real  and  mova- 
ble property,"  Dice  v.  Sheffer,  3  Watts  & 
S.  419  ;  "  all  my  property  not  before  given 
away  "  after  devise  of  life  estate,  Har- 
rold  u.  Hoskins,  2  Dev.  &  Bat.  L.  479 ; 
"  all  my  goods  and  effects  both  real  and 
personal,"  Ferguson  v.  ^epp,  4  Wash.  C. 
C.  645 ;  "  all  my  worldly  goods  and  ef- 
fects *  *  *  my  entire  movable  and 
immovable  property,"  Geyer  v.  Wentzel, 
68  Penna.  St.  85 ;  "  all  my  right  in,"  &c., 
Newkirkj).  Newkirk,  2  Caines  345 ;  ''  one- 
half  of  all  and  everything,"  Chamberlain 
V.  Owings,  30  Md.  447,  455  ;  "  whatever  is 
not  named  that  I  have  any  right  or  claim 
to  either  in  law  or  ecfuity,"  Harper  v. 
Blean,  3  Watts  471 ;  "  my  plantation  to 
W.  S.,"  Peyton  v.  Smith,  4  McCord  476; 
"  my  share  of,"  &c.,  McClure  v.  Douthitt, 
3  Penna.  St.  446,  affirmed  6  Id.  414 ;  "my 
late  purchase "  (in  fee)  "  from  B,"  Neide 
V.  Neide,  4  Kawle  82;  "in  fee  simple  for 
life,"  M'AUister  v.  Tate,  11  Rich.  509; 
and,  by  statute,  general  terms  of  devise, 
without  words  of  inheritance,  in  the  ab- 
sence of  plain  intention  to  the  contrary, 
Areson  v.  Areson,  5  Hill  (N.  Y.)  410; 
Wilson  V.  Wilson,  4  Mou.  159 ;  Pell  v. 
Ball,  Speers  Eq.  518 ;  Eiley  v.  Buchanan, 
60  N.  C.  479;  Kennedy's  Appeal,  60 
Penna.  St.  511 ;  Fahrney  v.  Holsinger,  65 
Penna.  St.  388;  MoConnel  v.  Smith,  23 
111.  611 ;  Fay  v.  Fay,  1  Cush.  93 ;  Den  v. 
Snitcher,  2  Gr.  (N.  J.)  53;  Hance  v. 
West,  3  Vroom  233 ;  Bell  v.  Alexander 
Co.,  22  Tex.  350 ;  Baldwin  v.  Bean,  59  Me. 
481.  For  statutory  provisions  relating  to 
this  subject,  see  note  10,  infra. 

In  Josselyn  v.  Hutchinson,  21  Me.  339, 
340,  it  was  said  by  Tenney,  J.:    "The 


(e)  Macaree  ».  Tall,  Amb.  181;  Fletcher 
V.  Smiton,  2  T.  E.  656 ;  Eoe  d.  AUport  v. 
Bacon,  4  M.  &  Sel.  366  ;  [White  v.  Coram, 

[vol.  II.  *276] 


3  K.  &  J.  652.]     See 
Jongsma,  1  Cox  362. 
(/)  1  Ves.  226. 


also  Jongsma  v. 
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And  it  is  now  settled  that  the  word  estate  will  carry  the  inheritance, 
though  it  be  accompanied  by  words  of  locality,  or  other  ^ot restrained 
expressions   referable   exclusively  to   the  corpus  of  the  p^jnting^at 
property.     Thus  the  fee  lias  been  held  to  pass  by  a  devise  '°'''*'"'y- 


words  'all  the  estate'  of  a  testator  pass 
a,  fee  simple.  The  language  used  in 
the  will  before  us,  '  the  whole  of  my  es- 
tate, of  every  name  and  nature,  both 
real  and  personal,'  may  be  regarded,  if 
possible,  'still  stronger.  Within  the  term 
'estate  of  every  name  and  nature'  must 
be  included  a  reversionary  interest,  as 
well  as  an  estate  for  life,  and  is  repug- 
nant to  the  idea,  that  only  the  latter 
was  intended."  In  Sherman  v.  Wooster, 
26  Iowa  272,  it  was  held  by  the  court 
(Dillon,  C.  J.,  (Ussentimte),  where  the 
expression  was  "  to  my  wife  one-half 
of  my  real  estate,  also  all  my  personal 
property  during  her  natural  life,"  that 
the  wife  took  one-half  of  the  real  estate 
in  fee,  that  the  expression  "  during  her 
natural  life "  was  limited  to  the  person- 
alty. In  this  case  it  was  said  by  Wright, 
J. :  "  Courts  are  disposed  to  give  such  a 
construction  as  will  pass  an  estate  of  in- 
heritance to  the  first  donee."  In  Wright 
V.  Denn,  10  Wheat.  204,  it  was  held  that 
a,  gift  of  ''all  the  rest  of  my  lands  and 
tenements''  formed  no  exception  to  the 
rule  making  a  devise  without  words  of 
inheritance  a  life  estate. 

"  All  my  lands  "  is  sufficient  to  pass  a 
fee  in  Ohio,  Smith  v.  Berry,  8  Ohio  365  ; 
and  in  Massachusetts,  especially  if  the 
lands  are  wild  and  uncultivated,  Sargent 
V.  Towne,  40  Mass.  303 ;  and  in  Maine, 
Russell  V.  Elden,  15  Me.  193;  and  see 
also,  as  to  argument  from  the  character 
of  the  land,  Caldwell  v.  Ferguson,  2  Yea. 
250.  So  "  all  my  other  lands,"  Richard- 
son V.  Noyes,  2  Mass.  56  ;  "  all  my  landed 
property,"  Fogg  v.  Clark,  1  N.  H.  163; 
Foster  v.  Stewart,  18  Penna.  St.  23 ;  but 
see,  contra,  in  Maryland,  Dougherty  v. 
Monett,  5  Gill  &  J.  459.  A  fee  will  also 
pass  by  the  words  "  all  nxy  real  and  per- 


sonal property,"  Morrison  v.  Semple,  6 
Binn.  94 ;  "  the  remaining  part  of  my 
real  property,''  Niles  v.  Gray,  12  Ohio 
328;  "all  my  leasehold  estate  in  A,"  re- 
ferring to  property  leased  by  the  testator 
to  the  devisee,  and  so  held  at  the  date  of 
tlie  will,  Saylor  v.  Kpchei',  3  Watts  &  S. 
163 ;  "  forever,"  Everts  v.  Chittenden,  2 
Day  338 ;  Barnard  v.  Bailey,  2  Harring. 
56;  Lyon  v.  Marsh,  116  Mass.  232;  "ab- 
solutely," Oswald  V.  Kopp,  26  Penna.  St. 
516 ;  "  and  their  posterity  forever,"  Breck- 
inridge V.  Denny,  8  Bush  527 ;  "  forever 
for  the  use  of  A,"  Saxton  v.  Mitchell,  78 
Penna.  St.  479  ;  "  to  the  heirs  of  A  for- 
ever," State  V.  Lyons,  5  Harring.  196 ;  (a 
gift  to  heirs  is  construed  to  be  a  fee,  chap. 
XXVIII.) ;  "  to  my  oldest  daughter  80 
acres  of  land  *  *  *  never  to  to  her 
and  and  heirs  forever,  never  to  be  mort- 
gaged nor  sold  forever,''  Holliday  v. 
Dixon,  27  111.  33.  So,  after  a  life  estate 
to  the  widow,  "  all  this  plantation  to  de- 
scend to  my  3  daughters,"  Johnson  v. 
Morton,  10  Penna.  St.  249 ;  or  "  to  come 
to  the  next  male  heir  according  to  law," 
Mclntyre  v.  Eamsey,  23  Penna.  St.  317  ; 
or  "  after  that  *  *  *  to  fall  iato  the 
possession  of  A,  laying  this  injunction 
*  *  *  not  to  leave  the  same  to  any 
but,"  &o.,  McCullough  v.  Gilmore,  11 
Penna.  St.  373.  And  a  gift  of  testator's 
whole  estate  to  his  daughter,  with  proviso 
that  if  she  married  the  title  should  not 
pass  to  her  husband,  but  be  "reserved  to 
her  and  her  heirs  forever,"  is  a  gift  in 
fee,  Henry  v.  Gonterman,  1  Mete.  (Ky.) 
465.  See,  too,  Scanlan  v.  Porter,  1  Bailey 
427 ;  Johnson  v.  Johnson,  1  McMuUan 
Eq.  345. 

And  a  devise  of  "  income  "  for  life  gives 
a  life  estate  in  the  fund,  Butterfield  v. 
Haskins,  33  Me.  392 ;  Stone  v.  North,  41 
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of  "  my  estate  "  or  "  my  estates,"  (g)  "  at  A  "  or  "  in  A,"  (A)  (for  the 
idle  distinction  between  at  and  in  would  not  now  be  endured,)  or  "  my 


Me.  265 1  Golder,  County  Judge,  v.  Little- 
john,  30  "Wis.  344 ;  or  in  llie  land,  Thomp- 
son V.  Sclienck,  16  Ind.  194 ;  Andrews  v. 
Boyd,  5  Greenl.  199 ;  Butterfield  v.  Has- 
kins,  «6i  supra;  Mandlebaum  i).  McDon- 
ell,  29  Mich.  78 ;  so  a  provision  giving  the 
widow  "  possession  and  direction ''  of  a 
farm,  Fuller  v.  Tales,  8  Paige  325 ;  or  the 
•'rents  and  profits,"  Morgan  v.  Pope,  7 
Coldw.  541 ;  Thompson  v.  Schenck,  ubi 
subra;  Earl  v.  Eowe,  35  Me.  414 ;  Man- 
dlebaum  v.  McDonell,  uii  supra.  So  a 
gift  of  "  the  use  of"  certain  land  carries  a 
fee,  the  statute  dispensing  with  words  of 
inheritance,  Hance  v.  West,  3  Vroom  233 ; 
hut  such  gift  will  not  ex  vi  termini  pass 
the  land,  (it  is  only  evidence  of  intention,) 
Magruder  v.  Peter,  4  Gill  &  J.  323 ;  or  a 
reservation  "forever  for  the  use  of  A," 
Saxton  V.  Mitchell,  78  Penna.  St.  479 ;  or 
"  as  his  own  property,"  Stoever  v.  Stoever, 
9  Serg.  &  E.  434.  In  Stone  v.  North,  41 
Me.  265,  271,  it  was  said  by  Goodenow,  J. : 
"  If  a  devise  of  the  ' use  and  income'  of 
land  is  deemed  sufficient  to  vest  the  land 
itself  in  the  devisee,  we  can  see  no  good 
reason  why  a  bequest  of  the  '  use,  income 
and  interest '  of  personal  estate,  does  not 
vest  the  estate  itself  in  the  legatee."  See, 
also  Martz  v.  Sedam,  67  Ind.  216. 

And  an  intention  to  give  a  fee  has  been 
implied  without  words  of  inheritance 
from  a  recital  of  his  having  made  the  de- 
vises "  nearly  equal,"  the  other  devises 
being  in  fee.  Cook  v.  Holmes,  11  Mass. 
528;  Landon  t).  Moore,  45  Conn.  422;  or 
from  a  valuation  of  the  shares  devised, 
Baker  v.  Bridge,  12  Pick.  27 ;  or  from  the 
devises  to  others  of  the  same  class,  Walker 
V.  Walker,  28  Penna.  St.  40 ;  Hoxton  v. 
Gardiner,  1   Harr.  &  MoH.   437.    And 


wherever  such  intention  is  clear,  the  de- 
visee will  take  a  fee.  Fox  v.  Phelps,  17 
AVend.  393,  affirmed  20  Wend.  437; 
Brailsford  v.  Hey  ward,  2  Desaus.  290; 
Fraser  v.  Hamilton,  Id.  573 ;  Clark  r. 
Mikell,  3  Desaus.  168 ;  Beall  v.  Holmes, 
6  Harr.  &  J.  2G5,  208 ;  Glenn  u.  Spiy,  5 
Md.  110, 117  ;  Chamberlain  v.  Qwings,  30 
Md.  447 ;  Blaisdell  v.  Hight,  69  Me.  306. 
And  a  gift,  without  words  of  inheritance, 
of  unimproved  land  to  A,  with  one-third 
of  the  profits  to  B  for  life,  has  been  held 
to  create  a  fee  simple  in  A,  Holmes  r. 
Pattison,  25  Penna.  St.  484.  So  a  devise 
to  the  widow  "  to  enjoy  for  her  life  and  at 
her  death  to  leave  for"  her  children,  , 
Second  Church  v.  Disbrow,  52  Penna.  St. 
219 ;  or  to  A  in  trust  for  his  heirs,  to  en- 
joy for  his  life,  but  not  to  dispose  of,  Kep- 
ple's  Appeal,  53  Penna.  St.  211 ;  or  "to 
be  freely  possessed  and  enjoyed,"  Camp- 
bell V.  Carson,  12  Serg.  &  E.  54 ;  or  to  A, 
and  if  he  die  without  heirs  before  he  ar- 
rives at  21,  over,  Doeblei-'s  Appeal,  64 
Penna.  St.  9 ;  Sadler  v.  Wilson,  5  Ired. 
Eq.  296 ;  Felton  v.  Billups,  1  Dev.  &  Bat. 
Eq.  584.  As  to  limitations  of  this  char- 
acter, see  ante  chap.  XXVI. 

A  fee  simple  will  be  implied  from  an 
unrestricted  power  of  disposal.  Hall  v. 
Culver,  34  Conn.  404;  Cordry  ?;.  Adams, 
1  Harring.  439 ;  Barnard  v.  Bailey,  2 
Harring.  56 :  Moore  v.  Webb,  2  B.  Mon. 
282  ;  Lyon  v.  Marsh,  116  Mass.  232 ;  Ben 
V.  Humphreys,  1  Harr.  (N.  J.)  25 ;  Dutch 
Church  V.  Smock,  Saxt.  148;  Borden  i'. 
Downey,  6  Vroom  74,  affirmed  7  Vroom 
460 ;  Den  v.  Young,  3  Zab.  478 ;  McLean 
V.  McDonald,  2  Barb.  534 ;  Doe  v.  How- 
land,  8  Cow.  277 ;  Jackson  v.  Coleman,  2 
Johns.  391 ;    McDonald  v.  Walgrove,  1 


(jf)  Maoaree  v.  Tall,  Amb.  181. 
'   {h)  Ibbetson  v.  Beckwith,  Cas.  temp. 
Talb.  157  ;  Barry  v.  Edgeworth,  2  P.  W. 
523  ;  TufTncU  v.  Page,  ;2  Atk.  37,  Barn. 


Ch.  Eep.  9  ;  Holdfast  d.  Cowper  v.  Mar- 
ten, 1  T.  E.  411 ;  Uthwatt  -v.  Bryant,  6 
Taunt.  317,  stated  infra  p.  *279. 
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estate  of  Ashton,"  {i)  or  (which  it  was  said  would  have  q^.  ^jj^^j. 

been  the  same  in  construction,)  "  my  Ashton  estate,"  {Icj  appifoawe  to 

and  so  of  "all  my  estate,  lands,  &c.,  called  or  known  by  <«"•?»» °"i5^- 


Saudf.  Ch.  274;  Funk  v.  Eggleston,  92 
111.  515 ;  Bradstreet  v.  Clarke,  12  Wend. 
602;  Helmer  v.  Shoemaker,  22  Wend. 
139 ;  Smith  v.  Fulkinson,  25  Penna.  St. 
109 ;  Morris  v.  Phaler,  1  Watts  389 ;  Cul- 
bertson  v.  Duly,  7  Watts  &  S.  195 ;  Doughty 
V.  Browne,  4  Yea.  179  ;  Fairman  v.  Beal, 
14  111.  244 ;  Christy  v.  Pulliam,  17  111.  59 ; 
Pickering  v.  Langdon,  22  Me.  413  ;  Eams- 
dell  V.  Eamsdell,  21  Me.  288  ;  Benkert  v. 
Jacoby,  36  Iowa  273 ;  Guthrie  v.  Guthrie, 
1  Call  7  ;  Markillie  v.  Eagland,  77  111.  98 ; 
Shaw  V.  Hussey,  41  Me.  495;  Elcan  v. 
Lancasterian  School,  2  Patt.  &  H.  53 ; 
Purcell  V.  Wilson,  4  Gratt.  16 ;  Eubey  v. 
Barnett,  12  Mo.  3 ;  Hazel  v.  Hagan,  47 
Mo.  277 ;  Cannon  v.  Eaine,  Harp.  Eq.  3  ; 
Swope  V.  Swope,  5  Gill  225.  So  from  a 
power  of  appointment.  Levy  v.  Griffis,  65 
N.  C.  236.  But  where  the  power  of  dis- 
posal is  "  at  the  death  "  of  the  devisee,  a 
deed  executed  by  the  devisee  in  his  life- 
time can  have  no  effect  until  his  death,  at 
which  time  it  will  pass  the  fee,  Pulliam  v. 
Christy,  19  111.  331,  334;  Christy  v.  Ogle, 
33  111.  295.  See  also  Norcum  v.  D'Oench, 
17  Mo.  98 ;  Dunning  n.Vandusen,  47  Ind. 
423 ;  Benesch  v.  Clark,  49  Md.  497.  But 
a  devise  to  the  widow  "  to  hold  and  dis- 
pose of  the  same  as  she  may  see  proper 
during  her  widowhood,"  or  during  her 
life,  will  pass  a  life  estate  only.  Mulberry 
V.  Mulberry,  50  111.  67;  Boyd  fStrahan, 
36  111.  355;  Fairman  v.  Beal,  14  111.  244; 
Funk  V.  Eggleston,  92  111.  515.  So,  too, 
bequests  to^  the  widow  which  are  ex- 
pressed to  be  for  "  her  support,"  or  "  the 
education  of  his  daughter,"  or  "  the  sup- 
port and  education  of  his  young  and  un- 
married children,"  Swearingen  v.  Taylor, 
14  Mo.  391 ;  Martz  v.  Sedam,  67  Ind.  216. 
In  general,  a  power  of  disposal  will  not 


enlarge  to  a  fee  simple  an  estate  expressly 
limited  for  life  or  in  tail,  Hatfield  v.  So- 
hier,  114  Mass.  48 ;  Smith  v.  Snow,  123 
Mass.  323 ;  Parker  v.  Parker,  5  Mete.  134; 
Eail  V.  Dotson,  14  Sm.  &  M.  176 ;  Dean  v. 
Nunally  36  Miss.  358 ;  Edwards  v.  Gibbs, 
39  Miss.  166 ;  Funk  v.  Eggleston,  92  111, 
515 ;  Levy  v.  Griffis,  65  N.  0.  236 ;  Dutch 
Church  V.  Smock,  Saxt.  148 ;  Borden  v. 
Downey,  6  Vroom  74,  affirmed  7  Vroom 
460 ;  Fisher  v.  Herbell,  7  Watts  &  S.  63  ; 
Pillow  V.  Eye,  1  Swan  (Tenn.)  185;  Fra- 
zier  V.  Hassey,  43  Ind.  310 ;  Eamsdell  v. 
Eamsdell,  21  Me.  288  ;  Shaw  v.  Hussey, 
41  Me.  495 ;  Eubey  v.  Barnett,  12  Mo.  3 ; 
Scott  V.  Burt,  9  Eich.  Eq.  358 ;  so.  Sawyer 
V.  Dozier,  7  Jones  L.  (N.  C.)  7,  where  a 
life  estate  was  given  to  an  infant  ward, 
with  a  naked  power  of  sale  to  the  guar- 
dian. But  see,  contra,  Hull  v.  Culver,  34 
Conn.  404 ;  so.  Second  Church  v.  Disbrow, 
52  Penna.  St.  219,  if  the  general  intent  to 
give  a  fee  is  clear.  Words  of  mere  im- 
plication will  not  convert  a  life  estate  into 
a  fee,  unless  the  manifest  general  intent 
of  the  testator  requires  it,  Gregory  v. 
Cowgill,  19  Mo.  415  ;  Jackson  v.  Eobins, 
16  John.  688 ;  Ide  v.  Ide,  5  Mass.  203. 

Where  a  remainder  is  limited  over  after 
a  life  estate  without  words  of  inheritance, 
a  fee  is  often  implied,  Plimpton  v.  Plimp- 
ton, 12  Cush.  463  ;  Smiley  v.  Bailey,  59 
Barb.  80 ;  Hall  v.  Dickinson,  1  Grant  Cas. 
240  ;  but  otherwise  in  Clayton  v.  Clayton, 
3  Binn.  483.  After  a  life  estate  to  the 
widow  in  one-half  of  the  plantation,  a 
devise  of  the  plantation  "  except  what 
has  been  devised  to  my  wife,"  carries  the 
fee  subject  to  the  life  estate  in  one-half, 
French  v.  Mcllhenney,  2  Binn.  13. 

A  devise  to  executors  in  trust  to  sell  for 
debts   and  funeral  expenses  within  six 


(i)  Chichester  v.   Oxenden,  4  Taunt.        (A)  4  Taunt.  177. 
176,  4  Dow.  92. 
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the  name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles,  London,"  (/)  or 
of  "  all  that  estate  I  bought  of  A  ;  "  (m)  [or  of  "  my  landed  estates  iu 
W.  of  whatever  description,  with  their  appurtenances  and  all  allot- 
ments of  common."]  (n) 

So,  in  Gardner  v.  Harding,  (o)  it  was  held  that  a  devise  to  G.  of 
Reference  to  "  ^7  freehold  estate,  consisting  of  thirty  acres  of  land, 
SMvTof''    i^oi'e  or  less,  with  the  dwelling-house,  and  all  erections 

word  estate.        ^^  ^j^^  g^j^j  farm,  situate  at ,  in  the  county  of , 

now  in  the  occupation  of  G."  vested  in  G.  an  estate  in  fee  simple. 

So,  where  (p)  a  testator  gave  to  his  wife  H.  all  his  real  and  personal 
"Estates  estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  all 

my\?nd'a,^^'''  Other  buildings  situate  in  Stamford  Bridge,  in  the  county 
situate,- &o.  q£  York,  upon  his  estate,  and  likewise  all  his  household 
furniture  and  stock  in  trade  unto  the  said  H.,  it  was  decided  that  H. 
took  the  fee  in  the  real  estate.     [And  a  similar  decision  was  made 


months  after  testator's  death,  and  a  re- 
siduary devise  to  testator's  sons,  gives  the 
sons  an  estate  in  fee  subject  to  the  power 
of  sale,  Dunshee  v.  Goldbacher,  56  Barb. 
579;  S.  C,  8' Abb.  Pr.  (N.  S.)  439.  But 
a  devise  to  an  executor,  to  be  sold  for  the 
payment  of  debts  and  legacies,  with  power 
to  give  deeds  in  fee,  gives  the  legal  estate 
to  the  executor  in  fee  and  in  trust,  Inman 
V.  Jackson,  4  Greenl.  237  ;  Richardson  v. 
Woodbury,  43  Me.  206.  And  if  trusts 
are  created  by  will,  which  require  for 
their  proper  execution  tbat  the  trustee 
take  an  estate  in  fee,  such  estate  will  be 
implied,  Deering  v.  Adams,  37  Me.  264. 
And  a  devise  to  executors,  in  b-ust  for  the 
testator's  children  until  the  youngest  at- 
tain twenty-one,  vests  a  fee  simple  estate 
in  the  executors  m  trust,  defeasible  upon 
the  youngest  child's  arriving  at  twenty- 
one,  Pearce  v.  Savage,  45  Me.  90. 

.^  naked  power  of  sale  will  carry  no 
estate  to  the  donee  of  the  power,  Jackson 
V.  Scauber,  7  Cow.  187 ;  S.  C,  2  Wend. 
13 ;  Doe  v.  Lanius,  3  Ind.  441 ;  Thomp- 
son V.  Schenck,  16  Ind.  194.  But  if 
he  cannot  carry  out  the  provLsions  of  the 
will  without  taking  a  legal  title  to  the 
property,  he  will  take  such  title,  Morton 
V.  Barrett,  22  Me.  257 ;  Deering  v.  Adams, 


ubi  mpra. 

As  to  personal  property,  a  gift  without 
words  of  inheritance  is  an  absolute  gift 
of  the  whole,  Chinn  v.  Kespass,  1  Mon. 
25  ;  Bailey  v.  Duncan,  4  Mon.  257  ;  Boyd 
V.  Strahan,  36  111.  355  ;  so  where  there  is 
a  power  of  disposal,  Wells  v.  Doane,  3 
Gray  201 ;  Flintham's  Appeal,  11  Serg. 
&  E.  16,  unless  it  be  expressly  for  life 
with  power  of  disposal.  See  Hall  v.  Gil- 
lespie, Ph'ill.  Eq.  256.  And  where  per- 
sonal estate  and  reed  are  given  iu  the  same 
clause,  the  real  will  pass  as  absolutely  as 
the  personal,  Wyatt  v.  Sadler,  1  Munf. 
537  ;  Johnson  v.  Johnson,  Id.  549.  But 
see  Hall  v.  Gillespie,  vbi  supra ;  Boling 
V.  McClelland,  66  Ind.  373. 

(0  Eoe  d.  Child  v.  Wright,  7  East  259 ; 
and  see  Price  v.  Gibson,  2  Ed.  115  ;  Stew- 
art B.  Garnett,  3  Sim.  398;  [White  v. 
Coram,  3  K.  &  J.  652.] 

(m)  Bailis  v.  Gale,  2  Vbs.  48. 

[(»)  Cookson  V.  Bingham,  3  D.,  M.  & 
G.  668,  overruling  the  doubt  of  Lawrence, 
J.,  in  Pierson  d.  Vickers,  5  East  554.] 

(o)  3  J.  B.  Moo.  565,  1  Br.  &  B.  72. 
See  also  Paris  v.  Miller,  5  M.  &  Sel.  408, 
but  vide  infra. 

{p)  Denn  d.  Kichaidson  v.  Hood,  7 
Taunt.  35. 
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where  the  order  of  the  words  was  reversed  thus,  "I  give  "h., my 

'  o  estate  that  I 

Horsecroft,  my  estate  that  I  now  live  on,  to  J.  P."]  (g)  now  live  on." 

The  preceding  eases  seem  to  overrule   Pettiward  v.  Pres*cott,  (r) 
where  Sir  W.  Grant,  M.  R.,  heldj,that  a  devise  to  R.  P. 
of  the  testator's  "  copyhold  estate  at  Putney,  consisting  of  Prescott  over- 
ihree  tenements,  and  now  under  lease  to  A.  B.  for  a  term," 
&c.,  conferred  an  estate  for  life  only,  his  Honor  being  of  opinion  that 
the  testator  did  not  mean  to  speak  of  the  quantity  of  interest,  but 
merely  of  the  corpus  or  subject  of  disposition.     The  M.  E.  relied 
•upon  the  dictum  of  Lord  Kenyon,  in  Fletcher  v.  Smiton,  (s)  who  cited 
Lord  Hardwicke's  observation  in  Goodwyn  v.  Goodwyn,  (t)  that  no 
case  had  occurred  in  which  it  had  been  held  that  the  fee  passed  by  the 
devise  of  an  estate,  if  the  testator  added,  in  the  occupation  of  any  par- 
ticular tenant;  but  Lord  Kenyon  omits  the  subsequent  remark  of  this 
great  lawyer,  thaf  there  was  no  reason  why  such  words  should  restrain 
it  more  than  locality,  which  he  observed  would  not. 

The  rule  which  reads  the  word  "estate  "as  comprising  the  testa- 
tor's interest  in  the  land,  though  accompanied  with  wOrds 
referring  to  locality,  has  sometimes  been  considered  as  makes  words 
going  too  far;  but  the  censure  seems  unjust.     The  addi-  inoperative 

1  •  Till  111**^  restrain 

tionai  expressions  only  show  that  the  testator  had   the  "  estate,"  de- 

.         .  .  fended. 

corpus  of  the  land  in  his  contemplation,  to  describe  which 
is  unquestionably  always  one  of  the  offices  of  the  term  estate  so  used. 
The  interest  cannot  be  included  without  the  locality,  but  the  locality 
may  without  the  whole  interest.  Why,  then,  should  the  word  be  de- 
prived of  the  larger  mieaning  by  expressions  showing  that  the  testator 
had  the  other  in  his  view  ? 

It  is  clear  that  the  word  estate  is  not  prevented  from  carrying  the 
fee,  by  the  circumstance  of  the  testator  having  used  the 

1    .  .1  1       •  1  . ,  1  ,      As  to  estate 

same  word  in  another  devise,  where  it  can  have  no  such   being  eise- 
operatioD,  because  the  devisee's  interest  is  there  expressly  an  express 

/5       1  ^     T.-     Ti-  ^  J     devise  for  life. 

oonnned  to  his  lite. 

Thus,  in   Randall  v.  Tuchin,  (m)   where  a  testator  devised  to  his 

[(?)  Doe  d.  Poltow  V.  Tricker,  6  Ex.         (s)  2  T.  E.  658. 
510.]  (<)  1  Ves.  228. 

(r)  7  Ves.  541.  See  also  Chorlton  v.  («)  6  Taunt.  410,  and  Ibbetson  v.  Beck- 
Taylor,  3  Ves.  &  B:  160,  where  his  Honor  with,  Cas.  temp.  Talb.  157  ;  [Arminer's 
avoided  deciding  whether  a  reference  to  Case,'  Loflft  95]  ;  but  see  the  observation 
the  occupation  restrained  the  operation  of  Willes,  C.  J.,  in  Moone  v.  Heaseman, 
of  the  word  "estate.''  Willes  138,  in  regard  to  the  word  "in- 

[voL.  II.  *277] 
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niece  J.  fourteen  dwelling-houses,  with  their  appurtenances  (minutelj^ 
describing  them,)  all  of  which  estates,  being  copyhold  and  held  of  the 
manor  of  K.,  he  devised  to  the  said  J.  for  her  separate  use /or  her  life, 
and  after  her  decease  to  her  son  M. ;  it  was  held  that  M.  took  the  fee 
by  force  of  the  word  estates ;  *  which  it  was  considered  was  further 
strengthened  by  a  direction  introduced  into  the  devise,  that  so  long  as 
W.  should  choose  to  live  in  a  certain  house  (part  of  tlie  devised  prop- 
erty,) and  should  keep  the  same  in  repair,  he  should  not  be  charged 
more  than  his  present  rent,  {x) 

By  parity  of  reasoning,  too,  it  is  clear  that  where  the  word  estate 
Or  in  an  ex-  occurs  clscwhere  in  the  same  ^v\\\,  in  company  with  ex- 
m^fto^^*  press  words  of  limitation  in  fee,  its  operation  to  confer 
matenai.  ^j^g  inheritance  is  not  thereby  restrained,  (jf) 

And  as  neither  the  association  of  the  word  "  estate  "  with  words  of 
locality,  nor  its  being  used  elsewhere  in  conjunction  with  express 
words  of  limitation,  prevents  it  from  passing  the  fee,  so  those  circum- 
stances conjointly  occurring  in  the  same  will  are  equally  inoperative 
to  produce  this  effect. 

Thus,  where  (z)  a  testator  devised  a  rent  charge  to  be  issuing  out  of 
Preceding  ^^  ^'®  ^^^  estate,  lauds,  tenements  and  hereditaments  in 
oGo™ring  ^>  ^^^  ^^^^  dcviscd  his  said  estate,  lauds,  &c.,  to  M.  her 

fnoierative  to  ^^^^'^  aud  assigns  forever ;  but  in  case  she  should  die 
effectof word  Under  twenty-ouc  and  without  lawful  issue,  then  he  de- 
estate.'  vised  his  said  estate,  lands,  &c.  unto  A.  during  her  life, 
and  after  her  decease  the  testator  devised  all  his  said  estate,  &c.,  to  the 
children  of  H.  as  tenants  in  common  :  Lord  Gifford,  M.  R.,  held  that 
notwithstandmg  the  connection  of  the  word  estate  with  words  of 
locality  and  of  limitation,  it  was  suiScient'  to  carry  a  fee  to  the  child- 
ren of  H.     He  hesitated,  however,  to  compel  a  purchaser  to  take  a 

beritance,"  ■which  is  inconsistent  with  tlie  vising  the  express  estate  during  the  joint' 
principle  of  these  and  many  other  cases ;  lives  ;  but  see  Doe  v.  Gwillim,  2  Nev.  & 
[and  see  Doe  v.  Lean,  1  Q.  B.  229,  post  p.  M.  247,  5  B,  &  Ad.  122,  stated  post  p.  *281. 
*282.]  '  (y)  Uthwatt  v.  Bryant,  6  Taunt.  317, 
{x)  The  cases  stated  in  the  text  seem  stated  infra.  See  also  Ibbetson  v.  Beck- 
to  overrule  Awse  v.  Melhuish,  1  B.  C.  C.  with,  Cas.  temp.  Talb.  157,  [which  over- 
519,  where  Eyre,  B.,  held  that  a,  devise  rules,]  Chester  v.  Painter,  2  P.  W.  336, 
by  a  testator  of  all  his  estates  and  effects,  The  principle  stated  in  the  text  extends 
lands  and  hereditaments,  to  A  and  B  dur-  to  all  words  having  the  force  of  including 
ing  their  joint  lives,  and  to  the  survivor  of  the  interest,  Norton  v.  Ladd,  1  Lutw.  755, 
Ihan,  did  not  carry  a  fee  to  the  survivor,  infra  p.  ■*284. 

because  the  same  words  were  used  in  de-         (s)  Wilkinson  v.  Chapman,  3  Euss.  145. 
'  [vol.  II.  *278] 
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title  depending  on  that  coustrnctiou  ;  but  the  purchaser  consented  to 
a  case  being  sent  to  the  Court  of  K.  B.,  and  that  court  being  of 
opinion  that  the  children  of  H.  took  the  fee,  specific  performance  was 
decreed. 

So,  where  (a)  a  testator  devised  the  moiety  of  the  rents  of  his  estate, 
named  Islington  and  Cove's  Penn,  in  the  parish  of  St.  Mary,  Isling- 
ton, to  be  divided  equally  among  his  grandchildren ;  the  other  moiety 
of  the  rents  of  his  said  estate  and  Penn  he  devised  to  his  son,  R.  S., 
and  his  heirs  forever :  Sir  L.  Shadwell,  *V.  C,  held  tliat  the  grand- 
children took  the  fee,  on  the  ground  that  the  devise  of  the  rents  of  the 
estate  was  the  same  as  a  devise  of  the  estate  itself. 

[With  respect  to  the  word  "  estate,"  and  other  words  of  similarly 
extensive  signification,  it  seems  now  settled  that  it  is  suffi-  ^^^^.^j 
cient,  but  at  the  same  time  necessary  that]  (although  their  J^tfsTcwcur 
operation  is  not  restricted  by  being  used  as  synonymous  ^y  wo?^ 
with  and  referential  to  an  anterior  term  of  description  not  °^  ^^^' 
capable  of  carrying  the  fee)  [they  should  be  contained  amongst  the 
very  words  of  the  gift;  for  if  the  disjsositive  part  of  the  will  contains 
only  the  words  "  house,"  "  land,"  and  others  of  like  limited  force,  a 
fee  will  not  pass  merely  because  the  subject  of  devise  is  elsewhere  de- 
vised or  described    by  the   term   "  estate."      "  The   principle,"  said 
Heath,  J.,  in  Eandall  v.  Tuchin,  (h)  "  is,  that  where  the  word  '  estate ' 
is  an  operative  word,  it  passes  the  fee,  and  to  try  whether  it  be  opera- 
tive or  not  the  test  is  to  strike  it  out  of  the  will." 

That  it  is  sufiScient  appears  from  Doe  d.  Aliport  v.  Bacon,  (e)  where 
the  testator  devised  all  his  freehold  lands,  messuages  and  instances  of 
tenements  to  his  wife  for  her  life,  and  after  her  decease,  occurring  in 
then  all  the  said  estates  to  be  divided  among  his  four  sons  gift,^oe  ti."*^ 
and  his  son-in-law,  share  and  sliare  alike.     It  was  lield   ■^'"'°"- 
that  the  sons  and  son-in-law  took  in  fee  simple.]     So,  in  Utiiwatt  v. 
Bryant,  (d)  where  a  testator  devised  all  lils  freehold  lands,   ^^,1^3^^^ 
tenements,  titlies,  hereditaments  and  premise^;  in  tlie  parish   ^'ya^n'- 
of  B.  to  certain  persons  for  life,  with  remainders  over,  and  on  a  given 
event  devised  his  said  freehold  estate  in  the  parish  of  B.  to  ids  daugh- 
ters, as  tenants  in  common;  and  in  case  such  his  said  children  should 
die  in  the  lifetime  of  his  wife,  then  he  devised  all  his  said  freehold 


(a)  Stewart  v.  Gamett,  3  Sim.  398.  (d)  6  Taunt.  317.     [And  see  Bolton  v. 

l{b)  6  Taunt.  410.  Bolton,  L.  B.,  5  Ex.  145.] 

(c)  4  M.  &  Sel.  366.] 


[vol.  II.  *279] 
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estate  in  the  parish  of  B.  to  his  wife  and  her  heirs  forever :  it  was 
contended  that,  inasmuch  as  the  testator  had  twice  described  the  sub- 
ject of  devise  by  words  not  capable  of  carrying  the  fee,  when  he  after- 
wards devised  it  by  the  term,  "  the  said  freehold  estate  in  the  parish 
of  B.,"  he  thereby  gave  only  the  same  thing  as  he  had  before  given, 
and  that  therefore  the  daughters  took  estates  for  life  only ;  but  the 
court  certified  that  they  took  the  fee. 

[That  it  .is  necessary  appears  from]  Doe  d.  Bates  v.  Clayton,  (e) 

where  a  testator  devised  to  his  daughter  £20  a  year  out 

where  "estate"   of  the  profits  of  his  estate  or  lands  at  Eaton,  and  then  de- 

did  not  occur  ,_  i>j,  t  t»7'  -n        *        '  t      i 

in  words  of  vised  to  his  *grandson  B.  his  messuage  at  Eaton,  with  the 
houses  and  hereditaments  thereunto  belonging,  and  ceHain 
parcels  of  land  at  Eaton, •  and  he  declared  his  further  will  to  be,  that 
B.,  when  he  arrived  at  the  age  of  twenty-one  years,  should  enter  upon 
and  enjoy  the  above-mentioned  estate,  with  the  hereditaments  thereunto 
belonging,  situate  at  Eaton  aforesaid.  But  he  provided  that  if  B. 
sliould  run  away  from  his  profession,  all  his  right,  title  and  claim  to 
the  estate  of  lands  and  houses  devised  to  him  should  devolve  and 
descend  to  his  brother  M. ;  it  was  held  that  the  word  estate,  being  by 
its  reference  restricted  to  the  antecedent  words  of  devise,  did  not  pass 
a  fee,  as  those  antecedent  words  would  not  do  so :  though  the  court 
decided  that  other  expressions  in  the  will  had  that  ef- 

Doe  V,  Clarke. 

feet.  (/)     [So,  in  Doe  d.  Clarke  v.  Clarke,  (g)  the  testator 

devised  to  his  brother  a  dwelling-house  and  garden,  with  all  lands 

appertaining  to  the  same,  the  said  properly  lying  and  being  in  the 

township  of  W. ;  the  court  said  the  word  "  property  "  was  not  used  to 

describe  the  quantum  of  estate  to  be  taken,  but  the  local  situation,  and 

thus  the  devisee  only  took  an  estate  for  life.] 

It  [follows  from  these  authorities]  that  the  word  estaie  occurring 

merely  in  the  introductory  clause  in  the  will,  by  which 
Word  ,\      ^\  .  c  ■      ,/  1  ,  .     .  . 

"estate"  the  tcstator  proi esses  in  the  usual  manner  his  mtention  to 

introductory      disjjose  of  all  his  Worldly  and   temporal  estate,  will  not 

have  the  effect  of  enlarging  the  subsequent  devises  in  the 

will,  (h)     As  where  a  testator  says,  "  As  to  all  my  worldly  estate,  I 

(e)  8  East  141.  Burton  v.  White,  1  Ex.  526,  2  Ex.  797 ; 

(/)  Principally  a  direction  that  N.  B.  Vick  v.  Sueter,  3  Ell.  &  Bl.  219.    That 

(the  husband  of  one  of  the  testator's  co-  "property"  carries  the  fee,  vide  inf.  p. 

lieireases-at-law)  should  not  come  upon  *283.] 

any  of  his  hereditaments.  (h)  Ibbetaon  v.  Beckwith,  Cas.  temp. 

■  Kg)  1  Cr.  &  Meefl.  39.  See  also  Doe  d.  Talb.  157  ;  Frogmor(on  v.  Wfight,  2  Bl. 
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dispose  thereof  as  follows  ; ''  and  then  proceeds  to  devise  his  real  es- 
tate by  a  description  which  will  not  include  the  intei'est,  as  "  lauds, 
tenements,  hereditaments,"  Ac. 

[But  in  Gall  v.  Esdaile,  (t)  the  testater  devised  "  his  worldly  estate 
as  follows,"  and  then  gave  some  legacies,  and  proceeded,  "As  to  the 
rest  of  my  estate,  the  two  houses,  one  in  L.  and  the  other  in  T.,  I  give 
to  my  wife  for  her  life,  and  after  lier  decease  that  in  L.  to  my  daugh- 
ter, and  the  other  betAvoou  my  two  sons."  It  was  lield  that  the  daugh- 
ter took  a  fee  in  the  house  devised  *to  her.  Tlie  words  "  as  to  the 
rest  of  my  estate''  evidently  overrode  the  whole  clause,  and  the  sub- 
sequent woi-ds  ouly  parceled  out  the  diffei'eut  portions. 

Neither  can]  the  woi^d  estate,  occurring  iti  a  devise  which  gives  au 
express  life  estate  ouly,  be  extended  by  implication  to  a  -^^rijetuer  "es-  ' 
subsequent  limitation  of  the  same  property,  wherein  the  JSmoreSJit? 
subject  of  devise  is  described  by  some  other  term.     Thus  °"®  ''*^'*®' 
it  h;>s  been  deeided(A;)  that  where  a  testator  devised  to  his  wife  E.  all 
his  freehold  and  leasehold  messuageSj  houses,  lands  and  tenements,  and 
all  his  estate  and  interest  thereiu,  for  her  natui"al  life,  and  after  her 
decease  he  devised  his  said  messuages,  houses,  lands  and  tenements,  to 
S.  aud  M.  as  tenants  in  common,  the  latter  devisees  took  estates  for 
life  ouly,  the  words  estate  and  interest  being  left  out  in  tlie  devise  to 
them. 

So,  in  Doe  d.  Morris  r.  Tucker, (Z)  where  a  testator  devised  ''unto 
luy  dearly  beloved  wile  Jane,  my  freehold  estate,  called 
Pouucetis,  during  her  natural  life,"  aud  then  aftex  be-  ^e'^o^ 
queathing  his  stoek,  goods  aud  chattels  to  her  for  life,  he  M^^muui-""' 
addeil,  "  Item,  all  the  above  hetjueathed  lands,  goods  and  otuw  words 
chattels,  I  give  aud  devise  to,"  I'ire.,  mentioniug  his  diild-  subjeotofgift 
reu,   without  words  of  limitation.      The  question   was,  q^'ilenljyde- 
whetlier  a  fee  passed  by  the  devise  to  the  children,  aud  it  '"^' 
was  decided  in  the  neiiative. 


^J'Sl,  3  Wils.  414 ;  Lovacros  d.  Mudge  *.  had  lieeu  decided  otlierwise  in  cliancerv, 

Blight,  Cown.  S."i2;    Denn  d.  Gaskin  v.  1  R.  ct  My.  540.] 

Gaskiu,  1,1.  li  i7  ;  Wright  r.  Russell,  cited  (k)  Ri>e  d.  Bowes  r.  BlaokeU,  Cowi>. 

Cowp.  (>t>I  ;   l>oc  d.  Small  r.  AII<?n,  S  T.  235;  [and  see  A'ick  r.  Siiotor.  3  Ell.  \- 

R  503;  [111  re  PoUartl's  Estate,  3  B.,  J.  Bl.  219;  Suirgis  r.  Dunn,  19  Beav.  135.] 

v's:  S.  541  ;    Lloyd  v.  Jackson,  L,  K.,  1  Q.  (<)  S  B.  ■.<:  Ad.  473.     See  this  case  ro- 

B.  571,  2  Q.  B.  2l>9]  ;  hut  see  Grayson  v.  ferred  to  7  Ad.  t't  Ell.  iOO;  aud  see  some 

Atkinson,  1  Wils.  333.  remarks  2  Hay,  \-  Jarm.  Cone.  Wills  (S^l 

[(i)  8  Bing.  323,  1  Moo.  &  Sc  466.    It  ed.)  240. 
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A  nice  question  of  this  nature  occurred  in  Doe  v.  Gwillim,  (m) 
where  the  testator  thus  expressed  himself: — "As  touching  such  worldly 
estate  wherewith  it  has  pleased  God  to  bless  me,  I  give  demise  and 
dispose  of  the  same  in  the  following  manner."  He  then  gave  the 
whole  of  his  estates  and  chattels  to  his  wife  during  her  widowhood, 
adding,  "  but  demeatly  to  go  to  my  dear  children  as  I  have  appointed 
and  disposed  to  them,  iu  lots  and  in  money :  Second,  to  my  sou  J.,  I 
leave  ten  pounds  out  of  my  goods  and  chattels  to  be  paid  him : 
Thirdly,  to  my  son  H.,  I  leave  the  pece  of  ground  called,  &c.,  to  him, 
his  lawful  aires  forever,  and  if  no  aires,  to  his  next  brother  and  his 
lawful  aires  forever ;  Fourthly,  to  my  son  G.,  I  leave  the  pece  of 
ground,  &c.,  (similar  devises  to  other  sons,  with  words  of  inheritance ;) 
"•also  to  my  son  J.,  I  leave  my  dwelling-house  and  nail-shop,  and  sider- 
mill,  stables,  and  pigs-cot,  garden,  brew-house,  and  the  pece  of  ground 
*adjoining  it;  also,  my  goods  and  chattels  and  living  stock  that  I 
shall  leave ;  also,  to  my  daughter  M.,  I  leave  the  house  called,  &c., 
and  to  her  son  H.  and  his  lawful  aires  forever."  The  Court  of  K. 
B.  held  that  J.  took  an  estate  for  life  only  in  the  dwelling-house, 
nail-shop,  &c. ;  relying  chiefly  on  the  circumstance,  that  the  testator 
had  used  words  of  limitation  in  every  other  instance;  and  Patteson, 
J.,  expressed  his  indisposition  to  carry  the  effect  of  the  word  "estate" 
further  than  had  been  done  already. 

Where  a  testator  devises  an  estate  called  Blackacre  to  A  for  life, 
and  then  gives  "  the  same "  to  B,  the  latter  devise  [has 

"  Estate  "  to 

A  for  life,  been  held  not  to  give  the  fee  to  B.  (n)     The  ground  of 

and  after  bis  ;        .  ,  ^  ,         , 

death  "tiie        this  coustruction  IS  not  very  clear,  but  appears  to  be  that 

same"  to  B.  ...  . 

as  the  \vord  "estate  in  the  first  gift  clearly  did  not 
mean  all  the  testator's  interest,  but  was  only  a  description  of  the  sub- 
ject of  gift,  a  different  signification  could  not  be  given  to  the  word 
"  same."  The  omission  of  words  of  locality  would  seem  not  to  vary 
this  construction.] 

Of  course  the  operation  of  the  word  "  estate  "  to  confer  an  estate  in 
"Estate"  ^^^)  ™^y  ^^  controlled  by  the  context.     As  where (o)  the> 

thl^eontext!''     testator  devised  to   his  nephew  G.  all   his  estates,  lands, 

(m)  5  B.  &  Ad.  122,  2  Nev.  &  M.  247.  T.  R.  597.    In  the  fii-st  case,  some  stress 

[The  dicmm  of  Patteson,  J.,  cited  in  the  was  laid  on  the  devise  being  of  "  an  es- 

text,  is  not  reported  in  B.  &  Ad.  tate,"  not  "  my  estate ; "  see  Bailis  v.  Gale, 

(m)  Doe  d.  Lean  v.  Lean,  1  Q.  B.  229,  2  Ves.  48.] 
4  Per.  &  D.  662  ;  Wight  v.  Leigh,  15  Ves.        (o)  Bruce  v.  Bainbridge,  5  J.  B.  Moo. 

564.    Bnt  see  Challenger  v.  Sheppard,  8  1,  2  Br.  &  B.  123.     Tlie  princi[ile  above 
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tenements  and  hereditaments  in  H.,  with  a  general  limitation  over  in 
case  any  of  his  nephews  died  under  twenty-one ;  [p)  and  a  subsequent 
part  of  his  will  declared  it  to  be  his  intent  to  prevent  waste  by  making 
his  nephews  tenants  for  life  only ;  and  autliorized  them,  in  case  they 
married,  to  make  settlements  upon  their  wives,  and  dispose  of  their 
estates  among  the  issue  of  such  marriages :  it  was  lield  that  G.  took 
only  an  estate  for  life. 

[Again,  in  Key  v.  Key,  (g)  where  a  testator  devised  his  estate  at  A 
to  S.  K.  for  life,  and  after  his  decease  he  gave  "  the  aforesaid  estate" 
to  the  eldest  surviving  son  of  S.  K.,  but  in  default  of  issue  male  to  T. 
K.,  and  to  his  eldest  surviving  sou  ;  and  in  *default  of  issue  male  the 
testator's  will  was  that  the  premises  should  devolve  to  his  own  right 
heirs:  it  was  held  that  "the  eldest  surviving  son"  of  S.  K.  did  not 
take  an  estate  in  fee  simple  by  force  of  tlie  word  "  estate ; "  for  if  he 
did,  then  in  the  event  (which  was  probable  and  actually  happened)  of 
there  being  "  an  eldest  surviving  son  "  of  S.  K.  who  became  entitled 
to  the  ])roperty,  every  subsequent  limitation  was,  from  the  moment  of 
S.  K.'s  death,  annihilated.] 

But  it  has  been  held  (r)  that  the  mere  circumstance  of  the  testator's 
subjecting  the  property  to  a  certain  annuity  during  the  life  of  the 
devisee,  with  a  considerable  augmentation  of  it  after  her  decease,  did  not 
evince  an  intention  to  give  her  only  an  estate  for  life,  under  a  devise 
of  all  his  property  both  real  and  personal  forever.  6 

This  leads  to  the  remark,  that  tlie  word  property  is  equivalent  to 
estate,  in  its  operation  to  pass  the  interest  as  well  as  the 
land  ;  (s)  and  the  same  construction  has  also  been  given  to       ' 


stated  seems  to  be  the  true  ground  of  this  v.  M'Causland,  4  Ir.  Law  Eep.  340 ;  Earl 

decision,  though  it  was  much  urged  as  of  Tyrone  v.  Marquis  of  Waterford,  1  D., 

turning  on  the  effect  of  the  word  "issue."  F.  &  J.  613.] 

In  the  devise  in  question,  however,  the  (r)   Doe  d.  Lady  Dacre  v.  Eoper,  11 

mention    of   issue    occurs    only  in    the  East  518. 

power,  [and  compare  Spry  v.  Bromfield,  6.  See  note  5,  supra. 

7  M.  &  Wels.  545,  10  Sim.  94.   The  power  (s)  Eoe  d.  Shell  v.  Pattison,  16  Ea^t 

would  not  of  itself  have  cut  down  the  221 ;  Nicholls  v.  Butcher,  18  Ves.  193 ; 

word   ''estate,"   Howarth  v.   Dewell,  29  Patton  f.  Eandall,  1  J.  &W.  189;  [Doe 

Beav.  18.]  d.  Booley  v.  Eoberts,  11  Ad.  &  Ell.  1000, 

(p)  That  this  would  also  have  given  3  Per.  &  D.  578 ;  Footner  v.  Cooper,  2 

the  devisee  an  .implied  fee,  see  ante  p.  Drew.  7  ;  Bentley  v.  Oldfield,  19  Beav. 
*271.                                                              '  225  I    Coltsmanu  v.  Coltsmann,  L.  E.,  3 

[(3)  4  D.,  M.  &  C4.  73.    See  also  Martin  H.  L.  121.] 
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"  Real  ^  devise  of  the  residue  of  the  testator's  "  real  effects : "  7  (/) 

effects."  though  it  wiU  be  remembered  that  the  word  effects,  un- 

aided by  the  context,  [has  never  been  held  to]  comprehend  land,  (m) 
"All  that  I  which  of  course  is  always  a  preliminary  inquiry.  [The 
^wpossesse  p^j-ase  "  all  that  I  die  possessed  of"  is  also  one  which,  if 
it  carries  real  estate  at  all,  would  seem  sufficient  to  carry  the  fee.]  {v) 

And  here  the  reader  is  referred  to  a  former  chapter,  (x)  for  many 
instances  in  which  the  fee  has  been  held  to  pass  by  very  informal  ex- 
pressions, such  as  "  all  I  am  worth,"  and  other  similar  phrases,  which 
were  adjudged  not  only  to  embrace  real  estate  (this  being,  in  fact,  the 
principal  point  of  contest,)  but  also  to  confer  on  the  devisee  an  estate 
of  inheritance. 

It  is  clear  that  the  word  inheritance  will  carry  the  fee ;  [y)  *and 
,,,  ,    .        „  Lord  Holt  seems  to  have  considered  the  word  heredita- 

Inheritance. 

"Heredita-  menfe  (a)  to  be  equivalent ;  but  it  is  now  established  that 
ments."  ^  devisc  of  hereditaments  carries  only  an  estate  for  life,  (a) 

A  devise  of  "  all  my  copyhold  in  the  said  hamlet  of  H.,"  has  received 
a  similar  construction.  (6) 

It  has  been  held,  that  a  remainder  in  fee  will  pass  by  the  word 

remainder.    Thus,  in  the  early  case  of  Norton  v.  Ladd,  (c) 

A  having  the  remainder  in  fee,  subject  to  a  life  estate  in 

his  mother,  devised  the  lands  to  his  sister  for  life  after  the  decease  of  his 

mother,  then  he  gave  to  J.  C.  the  whole  remainder  of  all  those  lands  he 

had  devised  to  his  sister,  if  he  should  survive  his  sister ;  but  if  he  died 

7.  See  note  5,  supra.  inheritance,"   which    it    is  pretty  clear 

(i)  Hogan  v.  Jackson,  Cowp.  299,  3  B.  -would  not  now  be  held  to  confer  more 

P.  C.  Toml.  388,  stated  vol.  I.,  p.  *723;  than  an  estate  for  life,  as  the  word  "in- 

[Macnamara  v.  Lord  Whitworth,  Coop,  heritance"  is  merely  to  identify  the  lands. 

241 :  Lord  Torrington  v.  Bowman,  22  L.  As  to  the  expression  "  trustees  of  inherit- 

J.,  Ch.  236.]     See  also  Grayson  v.  Atkin-  ance,"  see  next  chapter, 

son,  1  Wils.  333,  stated  vol.  I.,  p.  *724.  (s)  Smith  v.  Tindal,  11  Mod.  103.    See 

(«)  Ante  vol.  I.,  p.  *744.  also  Lydcott  v.  Willows,  3  Mod.  229. 

(v)  Per  Bosauquet,  J.,  Wilce  v.  Wilce,  (a)  Hopewell  v.  Ackland,  1  Salk.  239  ; 

7  Bing.  675,  stated  ante  vol.  I.,  p.  *739.  Canning  v.  Canning,  Mose.  240 ;  Denn  d. 

But  see  Cook  v.  Jaggard,  L.  E.,  1  Ex.  125,  Mellor  v.  Moor,  5  T.  K.  558,  6  Id.  175,  1 

as  to  which  case,  however,  see  vol.  I.,  p.  B.  &  P.  558,  2  Id.  247  ;  Doe  d.-Small  v. 

*742,  n.]         '  Allen,  8  T.  E.  503. 

(a;)  Chap.  XXII.  (6)  Doe  d.  Winder  v.  Lawes,  7  Ad.  & 

(y)  Widlake  v.  Harding,  Hob.  2,  Godb.  Ell.  195. 

207,  Moore  873,  cas.  1218,  mom.  Whitlock  (c)  1  Lut.  755 ;  [Baker  v.  Wall,  1  Ld. 

II.  Harding.    According  to  the  report  in  Eaym,  187.] 
Moore,  the  expression  was  "  my  lands  of 
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before  his  sister,  then  his  will  was,  that  the  whole  remainder  aad  re- 
version of  all  the  said  lands  should  be  to  the  use  of  his  sisters  and 
their  heirs  forever.  It  was  contended  that  J.  C.  took  only  an  estate 
for  life,  for  that  these  words  referred  merely  to  the  remainder  of  lands, 
and  not  of  the  interest;  but  the  court  said  that  could  not  be,  as  the 
whole  of  the  lands  had  been  before  devised.  It  referred  to  the  residue 
of  the  estate  undisposed  of  to  his  sister,  and  consequently  a  fee  passed 
to  J.  C. 

So,  in  the  case  of  Bailis  v.  Gale,  (d)  a  reversion  in  fee  was  held  to- 
pass  under  a  devise  of  the  "reversion"  of  certain  tene-    , 

,  1      /  \       Reversion,' 

ments.  But  in  the  anterior  case  of  Peiton  v.  Banks  (e) 
(which  was  not  cited  in  Bailis  v.  Gale),  where  a  man  devised  lands  to 
his  wife  for  life,  and,  as  to  the  said  lands,  he  gave  the  reversion  to  A 
and  B,  to  be  equally  divided  betwixt  them ;  it  was  held,  that  A  and 
B'were  tenants  in  common /or  life  only ;  and  Serjeant  Maynard,  at  the 
bar,  said  he  remembered  a  stronger  case,  in  which  a  man,  having  given 
lands  to  his  wife  for  life,  devised  the  reversion  to  A  and  B,  A  beinff 
his  heir-at-law;  yet  it  was  adjudged  that  B  took  an  estate  for  life 
only. 

The  only  distinction  between  these  cases  and  Bailis  v.  Gale  is  that, 
in  the  latter,  the  testator's  estate  consisted  of  a  reversion,  Remark  on 
whereas,  in  the  two  cases  just  stated,  the  subject  to  which  Banks  and 
the  word  "reversion"  was  applied,  was  the  interest  re-  bailis i>.  Gaie. 
maining  vndevised,  after   the  limitations  created   by  the  will.     This 
circumstance,  however,  seems  not   to  vary  the  principle,  and  it  is 
*probable  that  the  word  reversion  would  now  be  held,  on  the  author- 
ity of  Bailis  v.  Gale,  to  pass  a  fee,  even  in  cases  of  the  latter  class. 

But  though  the  words  remainder  and  reversion,  applied  to  property 
of  this  description,  will  pass  the  testator's  entire  interest  "Residue" 
therein,  yet  it  is  clear  that  the  terms  residue  and  remain-  der""asufed' 
der,  as  ordinarily  used  in  residuary  clauses,  will  not  have  jJau^if""^ 
such  effect.  (/) 

It  has  been  held,  that  a  devise  of  freehold  lands,  with  all  right  and 
title  to  the  same,  carries  the  fee;  (^r)  and  the  word  "  inter-  t-ye'??'*"'* 
est "  would  unquestionably  have  the  same  effect,  {h)  8  "interest." 

{d)  2  Ves.  48.    But  see  And.  284.  {g)  Sharp  v.  Sharp,  4  M.  &  Pay.  445,  & 

(e)  1  Vern.  65.  Bing.  630. 

[(/)  Canning  v.  Canning,  Mose.  240 ;  (A)  Andrew  v.  Southouse,  5  T.  E.  292. 

Denn  d.  Moor  v.  Mellor,  5  T.  E.  558,  2  B.  8.  See  note  5,  swpra. 
&  P.  247.] 
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[It  was  at  one  time  a  question  whether  under  a  devise  by  a  testator 
When  words  °^  "  ^"^  moietj,"  "  his  part,"  or  "  his  share,"  of  lands  the 
''  shara,"  dcvisce  would  take  an  estate  in  fee,  but  it  seems  now  set- 

ra™r^'afee.  tied  that  he  will ;  (i)9  unless  a  contrary  intention  appears 
When  they  by  the  will,  as,  where  the  indefinite  gift  is  one  in  the 
midst  of  a  regular  series  of  limitations  expressed  as  re- 
mainders one  to  another,  (h)  The  words,  however,  have  this  force 
only  where  the  moiety,  part,  or  share  belongs  as  such  to  the  testator 
himself.  Thus,  where  houses  were  given  among  the  testator's  child- 
ren as  tenants  in  common  in  tail,  and  if  any  of  his  children  died  before 
twenty-one  or  unmarried,  the  part  or  share  of  him  or  her  so  dying  to 
go  over  to  the  survivors,  it  was  held  that  by  the  devise  over  the  sur- 
vivors took  life  estates  only,  (l) 

An  estate  in  fee  may  also  be  conferred  by  force  of  words  of  excep- 
Estate  in  fee  ^lou.  Thus,  whero  a  tcstator  devised  to  his  two  sons  the 
Sf words  of^°*  estate  he  occupied,  with  the  factory  thereon,  except  the 
exception.  home  he  occupied,  which  he  gave  to  his  daughters,  share 
and  share  alike,  it  was  held  that  the  daughters  took  an  estate  in  fee  in 
the  house.  Tindal,  C.  J.,  said,  the  exception  out  of  the  devise  by 
necessary  intendment  carried  the  same  quantity  of  estate  as  that  from 
which  it  was  excepted,  (m) 

*  Again,  where  lands  were  devised  to  A  without  words  of  limita- 
Estateinfee  ^ion,  and,  in  a  certain  event,  those  lands  were  devised 
Slubstftu-'^"^  away  from  him  to  another  in  fee,  and  other  lands  substi- 
tionaigift.  tuted  in  which  an  express  estate  in  fee  was  given  to  A, 
A  took  a  fee  under  the  first  devise,  by  reason  of  the  apparent  intend- 
ment that  his  interest  in  each  property  should  be  the  same,  (ji) 

A  devise  to  A  (simply),  provided  that  if  he  or  his  heirs  alien  the 

[(i)  Doe  d.  Atkinson  v.  Fawcett,  3  C.  Orpe  v.  Frost,  2  D.  &  Ey.  678,  1  B.  &  Cr. 

B.  274  ;   Montgomery  v.  Montgomery,  3  638.     In  the  last  case,  the  fee  was  held  to 

Jo.  &  Lat.  47 ;  Green  v.  Marsden,  1  Drew,  pass  under  other  words.    And  in  Bentley 

•646,  653 ;  Manning  v.  Taylor,  L.  E.,  1  Ex.  v.  Oldfield,  19  Beav.  225,  the  fee  passed 

235 ;  but  see  Middleton  k.  Swain,  post  p.  by  the  words  "  share  of  properly." 

*-286.]  (m)  Doe  d.  Knott  v.  Lawton,  6  Scott  303, 

9.  See  note  5,  supra.  4  Bing.  N.  C.  455.  And  see  Bennett  v.  Ben- 

[{k)  In  re  Arnold's  Estate,  33  Beav.  nett,  2  Dr.  &'  Sm.  273  ;   Hill  v.  Eattey,  2 

163 ;   and  see  Key  v.  Key,  stated  sup.  p.  J.  &  H.  634  (annuity,  perpetual  or  for 

*282.  life.) 

(l)  Woodward  v.  Glassbrook,  2  Vern.  (m)  Green  v.  Armsteed,  Hob.  65 ;   cf. 

388  ;  Pettywood  v.  Cook,  Cro.  Eliz.  52 ;  Doe  d.  Payne  v.  Plyer,  14  Jur.  326,  19  L. 

Sturgis  V.  Dunn,  19  Beav.  135 ;   Doe  d.  .T.,  Q.  B.  29 
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CHAP.  XXXIII. J  SINCE    1    VICT.,   c.    26.  47 

devise  shall  be  void,  confers  a  fee  by  force  of  the  words  By  force  of 
of  the  condition,  though  the  condition  itself  is  void,  (o)       alienation. 

It  may  here  be  added,  that  a  devise  of  a  "  perpetual  advowson,"  [p) 
or  of  a  "  manor  "(g)  to  A,  conferred   only  a  life  estate,   "pgrpetuai 
those  words,  like  the  words   "  lands,"  "  hereditaments,"  ""ivowson." 
&c.,  being  considered  descriptive  of  the  subject  of  devise,  ^™°''- 
and  not  of  tlie  entire  interest  in  it.     So  a  devise  of  a  share  in  the  New 
River  Company  (which  is  a  freehold  of  inheritance)  to  A,  "share"  in  a 
has  been  held  to  confer  only  a  life  estate,  (r)  'company. 

In  conclusion,  it  may  be  noticed  that  where  copyholds  of  a  manor, 
in  which  there  is  no  custom  to  entail,  are  devised  in  terms  p^g  simple 
which,  if  applied  to  freeholds,  would  create  an  estate  tail,  "ands^no"^™ 
the  devisee  taiies  a  fee  simple  conditional,  which  becomes  Se  donis.'*'' 
absolute  on  the  birth  of  issue  inheritable  under  the  limi-  Or  in  a 

personal 

tation,  (s)  and  the  same  rule  applies  to  a  similar  gift  of  a  ifteritanoe. 
personal  inheritance ;  which  cannot  be  entailed.]  (t) 

V. — Perhaps  there  was  no  one  of  the  old  rules  of  testamentary  con- 
struction which  so  directly  clashed  with  popular  views  as 
that  which  required  words  of  limitation  or  some  equiva-  i  viot.,  o.  26,' 
lent  expression  to  pass  the  inheritance ;  and  hence  the  at- 
tention of  the  framer  of  the  act  of  1  Vict.,  c.  26,  was  naturally  directed 
to  the  abolition  of  this  technical  doctrine.     Accordingly,  by  §  28  it  is 
enacted,  "  That  where  any  real  estate  shall  be  devised  to  j^  devise' with- 
any  person  without  any  words  of  limitation,  such  devise  Sl^teMon  °o 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  p^^'I'®*'^®- 
whole  estate  or  in*terest  which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will."  10 

(o)  Shailard  v.  Baker,  Cro.  Eliz.  744,  N.  C.  333,  5  Scott  770 ;  Doe  d.  Blesard  v. 

See  also  Shaw  v.  Ford,  7  Cli.  D.  669.  Simpson,  3  Scott  N.  R.  774,  3  M.  &  Gr. 

(p)  Pocock  V.  Bishop  of  Lincoln,  3  Br.  929  ;   Doe  d.  Spencer  v.  Clarke,  5  B.  & 

&B.  27.     The  word  "living"  is  ambigu-  Aid.  458. 

ous,  and  may  mean  the  whole  advowson,         (J)  Stafford  v.  Buckley,   2  Ves.   170  ; 

either  in  fee  or  for  life,  or  only  the  next  Turner  v.  Turner,  1  B.  C.  C.  316.] 
presentation,   according   to  the   context,         10.  Similar  statutes  have  been  enacted 

Webb  V.  Byng,  2  K.  &  J.  669.  in  most,  if  not  all,  of  the  states,  and  the 

(q)  Paice  V.  Archbishop  of  Canterbury,  rule  which  requires  words  of  perpetuity 

14  Ves.  364.  to  constitute  a  devise  in  fee  is  thereby  ab- 

(r)  Middleton  v.  Swain,  Skinn.  339.  rogated  in  such  states.  This  is  the  case  in 

(s)  Doe  d.  Siinpson  v.  Simpson,  4  Bing.  Alabanaa  (Code  1876,  J  2178);  Illinois 
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Bemarks  on 
new  rule. 


The  effect  of  the  enactment,  it  will  be  observed,  is  not  wholly  to 
preclude,  with  respect  to  wills  made  or  republished  since 
the  year  1837,  the  question  whether  an  estate  in  fee  will 
pass  without  words  of  limitatiom,  but  merely  to  reverse  the  rule. 
Formerly,  nothing  more  than'  an  estate  for  life  would  pass  by  an  in- 
definite devise,  unless  a  contrary  intention  could  be  gathered  from  the 
context.  Now,  an  estate  in  fee  will  pass  by  such  a  devise,  "  unless  a 
contrary  intention  shall  appear  by  the  will."  The  onus  probandi  (so 
to  speak)  will,  under  the  new  law,  lie  on  those  who  contend  for  the 
restricted  construction ;  [and  will  not  be  discharged  by  showing  that 
another  devise  in  the  will  contains  formal  words  of  limitation,  (u)  or 
that  a  special  power  of  appointment  is  (in  terms)  given  to  the  de- 
visee ;  {x)  though  if  the  same  land  be  given  in  one  part  of  the  will  to 
A,  and  in  another  to  B,  the  presence  of  words  of  limitation  in  the  lat- 
ter gift,  and  their  absence  from  the  former,  are  material  to  correct  the, 
apparent  contradiction,  and  to  show  that  the  testator  meant  a  gift  to  A 
for  life,  with  remainder  to  B  in  fee.]  (j/)  Indeed  the  restricted  construc- 
tion rarely  accords  with  the  actual  intention  of  a  testator,  and  it  will 
probably  not  often  occur  that  the  courts  will  be  called  on  to  apply  the 


(Bev.  Stats.  1877,  eh.  30,  §  13) ;   Indiana 
(1858,  Eev.  Stats.  1876,  p.  364,  ?  14) ; 
Iowa  (Code  1873,  ?§  1929, 1930) ;  Kansas 
(Gen.  Stats.  1877,  ch.  117,  i  54) ;  Ken- 
tucky^ (Gen.  Stats.  1877,  ch.   63,   §  7) 
Maine  (Eev.  Stats.  1871,  ch.  74,  ?  16) 
Maryland  (Code  1860,  art.  93,  §  305) 
Massachusetts  (Gen.  Stats.,  ch.  92,  J  5) 
Minnesota  (Stats,  at  Large  1873,  ch.  35, 
?  2) ;  Michigan  (Comp.  L.  1872,  §  4323) 
Mississippi   (Kev.  Code  1871,  ?   2285) 
Missouri  (Wagn.  Eev.  Stats.  1873,  ch.  145, 
§  45) ;  New  Hampshire  (Gen.  L.  1878, 
ch.  193,  ?  4) ;   New  Jersey  (Eev.  Stats, 
1877,  vol.  II.,  p.  800,  A.  D.  1784) ;   New 
York  (1   Eev.  Stats.  748,  §  1) ;   North 
Carolina  (Eev.  StatB.  1873,  ch.  119,  §  45)  ; 
Ohio  (Eev.  Stats.,  S.  and  C,  ch.  123,  g 
55) ;  Pennsylvania  (1833,  Purdon's  Dig., 
p.  1475) ;  Ehode  Island  (Gen.  Stats.  1872, 
ch.  171,  ?  S)  ;  South  Carolina  (1824,  Eev. 
Stats.  1873,  ch.  86,  §  9) ;  Tennessee  (Code 
1858,  S  2006) ;   Texas  (Pasch.  Dig.,  art. 
999,   "Conveyances");   Vermont    (Gen. 
Stats.  1870,  ch.  49,  §  3) ;  Virginia  (Code 


1873,  ch.  112,  §  8) ;  West  Virginia  (Code 
1868,  ch.  71,  §  8)  ;  Wisconsin  (Eev.  Stats. 
1872,  ch.  97,  §  2.)  See  also  McConnell  v. 
Smith,  23  111.  611 ;  Smith  v.  Meiser,  51 
Ind.  419;  Hall  v.  Goodwyn,  4  McCord 
442 ;  Peyton  v.  Smith,  Id.  476 ;  Pell  v. 
Ball,  Speers  Eq.  518  ;  Newton  v.  Griffith, 
1  Harr.  &  G.  Ill,  138,  note  (a). 

[(«)  Wisden  v.  Wisden,  2  Sm.  &  Gif. 
396. 

{x)  Brook  V.  Brook,  3  Sm.  &  Gif.  280. 
See  also  Weale  v.  Ollive,  32  Beav.  421 ; 
and  as  to  personalty  In  re  Mortlock's 
Trusts,  3  K.  &  J.  456.  Where  the  prior 
devise  is  expressly  for  life  the  question 
whether  the  further  words  give  the  abso- 
lute interest  or  only  a  power  is  the  same 
as  before  the  act,  Freeland  v.  Pearson,  L. 
E.,  3  Eq.  658 ;  Pennock  v.  Pennock,  L.  E., 
13  Eq.  144. 

{y)  Gravenor.'i).  Watkins,  L.  E.,  6  C.  P. 
500.  But  for  the  words  of  limitation  A 
and  B  would  be  joint  tenants,  vol.  I.,  p. 
*476. 
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proviso  wliicli  saves  the  effect  of  a  restrictive  context ;  so  that  there 
seems  no  reaso.n  to  apprehend  that  the  newly-enacted  rule  will  be  so 
prolific  of  qualifications  and  exceptions  as  the  doctrine  which  it  has 
superseded.  Upon  the  whole,  the  enlargement  of  the  operation  of  an 
indefinite  devise  may  be  regarded  as  one  of  the  most  salutary  of  the 
new  canons  of  interpretation  which  have  emanated  from  the  legisla- 
ture. 

[This  new  rule  of  construction  has  been  held  not  to  apply  to  inter- 
ests created  de  novo;  thus  a  devise  of  a  rent-charge  to  A 
simply,  has  been  held  to  give  him  a  rent-charge  for  life  notappiyto^ 
only.  (2)     And  where  a  testator  devised  to  A  "  the  house  created  ds 
she  *lives  in  and  grass  for  a  cow  in  G.  field,"  and  gave 
his  D.  estate  (which  included  G.  field)  to  X.,  it  was  held  that  A  took 
the  fee  simple  in  the  house,  but  not  in  the  easement ;  the  court  being 
of  opinion  that  grass  for  a  cow  was  not  necessary  for  tlie  enjoyment  of 
the  house,  and  that  the  extent  of  interest  in  the  one  was  not  governed 
by  the  otlier.]  (a) 

(a)  Mchols  y.  Hawkes,  10  Hare  342.  As  to  the  construction  where  property  is 

As  to  what  words  are  sufficient  to  create  a  devised  to  one  in  fee,  and  there  follows  an 

perpetual  rent-charge,  see   Mansergh  v.  indefinite  gift  of  an  easement  which  is 

Camphell,  25  Beav.  544,  3  De  G.  &  Jo.  necessary  to  its  enjoyment,  see  Pym  1;.  Har- 

232.  risen,  32  L.  T.  (N.  S.)  817,  revd.  33  Id. 

(o)  Eeay  v.  Eawlinson,  29  Beav.  88.  796  (will  before  1838).] 
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*  CHAPTER  XXXIV. 

ESTATES   OF   TRUSTEES. 

The  question  whether  a  devise  to  uses  operates  by  virtue  of  the 
statutes  of  wills  alone,  or  by  force  of  those  statutes  con- 
devises  are        Currently  with  the  statute  of  uses,  ^  has  been  the  subject 
statute  of  of  much  learned  controversy,  (a)     The  prevailing,  and,  it 

is  conceived,  the  better  opinion  is  in  favor  of  the  latter 
hypothesis ;  (b)  the  only  objection  to  which  seems  to  be,  that,  as  the 
statute  of  uses  preceded  the  statutes  of  wills,  uses  created  under  the 
testamentary  power  conferred  by  the  latter  statutes  could  not,  at  the 
time  of  the  passing  of  the  statute  of  uses,  have  been  in  the  contempla- 
tion of  the  legislature.  The  futility  of  this  objection  has  been  so  often 
exposed,  that  it  is  not  intended  here  to  revive  the  discussion,  more  es- 
pecially as  the  point  has  not,  in  general,  any  practical  influence  on  the 
construction  of  wills ;  for  even  those  who  assert  that  the  statute  of 
uses  does  not  apply,  admit,  and  the  authorities  conclusively  show,  (e) 
that  a  devise  to  A  and  his  heirs,  simply  to  the  use  of  B  and  his  heirs, 
would  vest  the  fee  simple  in  B,  if  not  by  force  of  the  statute.,  yet 
in  order  to  give  effect  to  the  manifest  intention  of  the  testator.  Such 
intention,  however,  seems  to  be  apparent  only  when  examined  through 
the  medium  of  the  statute  of  uses.  We  must  suppose  the  testator  to 
be  acquainted  with  the  effect  of  that  statute,  in  order  to  gather  from 
jSuch  a  devise  an  intention  to  confer  the  legal  estate  on  the  ulterior  de- 
visee.   On  the  other  hand,  it  is  clear  that  a  devise  to  the  use  of  A  and 

1.  Judge  Stewart,  in  his  note   to  De  not  in  force  in  Ohio,  see  Helfenstein  v. 
Camp  V.  Dobbins,  2  Stew.  (N.  J.)  43,  cites-  Garrard,  7  Ohio  275. 
the  following  authorities  as  to  the  con-  (o)  1  Sand.  Uses  195  ;  2  Fonbl.  Treat- 
tinning  force  of  the  statute  of  uses  in  the  Eq.  24  ;  and  Sugd.  Pow.  (8th  ed.)  146. 
United  States :  1  Greenl.  Cruise  340,  note ;  [(6)  But,  coWa,  per  Jessel,  .M.  E.,  L. 
Croxall  V.  Sherrerd,  5  Wall.  268  ;  Society  E.,  20  Eq.  171,  3  Oh.  D.  400.] 
V.  Hartford,  2  Paine  C.  C.  536  ;  Matthews  (c)  Symson  v.  Turner,  1  Eq.  Cas.  Ab. 
V.  Ward,  10  Gill  &  J.  443 ;  Thompson  v.  383,  pi.  1,  n. ;   Harris  u.  Pugh,  4  Bing. 
Gibson,  1  Ohio  439.     See  also  ch.  IX.,  335,  12  J.  B.  Moo.  577.     And  see  Hawk- 
note  1,  as  to  the  force  of  English  statutes,  ings  D.'Luscoinbe,  2  Sw.  392 ;  Doe  v.  Field, 
To  the  eifect  that  the  statute  of  uses  is  2  B.  &  Ad.  564. 
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his  heirs,  in  trust  for  or  for  the  use  of  B  and  his  heirs,  would  vest  the 
legal  inheritance  in  A  in  trust  for  B,  and  not  carry  it  on  to  B.  Either 
this  must  be  by  the  effect  of  the  statute  of  uses  ^forbidding  the  limi- 
tation of  a  use  upon  a  use,  or,  supposing-  that  statute  not  to  operate 
upon  wills,  it  must  be  (as  in  the  former  case)  the  result  of  presuming 
the  testator  to  intend  by  the  devise  in  question  to  produce  the  same 
■effect  as  such  limitation  introduced  into  a  deed  would  have  done  by 
force  of  that  statute.  It  is  evident,  therefore,  that  in  such  cases  the 
question  whether  the  statute  of  uses  applies  to  wills  does  not  arise. 
And  in  practice  little  or  no  attention  seems  to  have  been  paid  to  the 
difficulty  suggested  by  an  eminentwriter,  (<i)  that,  under  a  devise  to 
A  and  his  heirs,  to  the  use  of  B  and  his  heirs,  if  A  should  die  in  the 
testator's  lifetime,  the  devise  to  B  might  possibly,  under  the  statute  of 
uses,  fail  at  law  for  want  of  a  seisin  to  serve  the  use.  Indeed,  the 
writer  in  question  himself  observes,  in  solution  of  his  own  difficulty, 
that,  as  every  testator  lias  a  power  to  raise  uses  either  by  the  joint 
operation  of  both  statutes,  or  by  force  of  the  statute  of  wills  only,  pos- 
sibly the  courts  would,  in  favor  of  the  intention,  construe  the  devise  as 
a  disposition  not  affected  by  the  statute  of  uses,  but  as  giving  the  fee 
to  B  immediately.  Perhaps,  however,  there  would  be  some  difficulty, 
in  principle,  in  adopting  this  construction ;  for,  if,  in  the  event  of  A 
surviving  the  testator,  the  use  would  have  been  executed  by  the  opera- 
tion of  the  statute  of  uses,  to  hold  the  result  to  be  different  in  conse- 
quence of  the  death  of  A  in  the  lifetime  of  the  testator  would  be  to 
make  the  construction  of  the  devise  dependent  on  events  subsequent  to 
its  inception.  Supposing  the  devise  to  be  void  at  law,  it  is  clear  that 
equity  would  compel  the  heir  to  convey;  but  probably  the  courts 
would  struggle  hard  against  adopting  a  construction  which  would  in- 
validate it  even  at  law.  The  occurrence  of  the  question  may  of  course 
be  easily  avoided  by  devising  the  estate  immediately  to  uses,  and  not 
to  a  devisee  to  uses,  (e)  ' . 

"Where  property,  in  which  a  testator  has  an  estate  of  freehold,  is 
devised  to  one  person  in  trust  for  or  for  the  benefit  of  p^^^.  j^ 
another,  the  question  necessarily  arises  whether  the  legal  mines  "Whether 
estate  remains  in  the  first-named  person,  or  passes  over  to,  renuy 
and  becomes  vested  in,  the  beneficial  or  ulterior  devisee.  ''■"^'^^^ 


persons,  appa- 
so,  are 


[(d)  Butl.  Co.  Lit.  272,  a,  VIII.,  1 ;]  Pow.  (8th  ed.)  148,  where  it  is  shown  that 

and  1   Sugd.  Pow.  (7th  ed.)  173,   [but  an  important  question  on  the  construc- 

omitted,  8th.  ed.  148.]  tion  of  powers  created  by  will  depends 

(e)  See  further  on  this  subject,  Sugd.  upon  this  point. 
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If  the  devise  is  to  the  use  of  A,  in  trust  for  B,  the  legal  estate  (we 
have  seen)  is  vested  in  A,  even  though  no  duty  may  have  been  assigned 
to  him  \vhich  requires  that  he  should  have  the  estate.  Where,  '•'how- 
ever, the  property  is  devised  to  A  and  his  heirs,  to  the  use  of,  or  in 
trust  for,  B  and  his  heirs,  the  question  whether  A  does  or  does  not 
take  the  legal  estate  depends  chiefly  on  the  fact  whether  the  testator 
has  imposed  upon  him  any  trust  or  duty  the  performance  of  which  re- 
quires that  the  estate  should  be  vested  in  himl  2     If  he  has  not,  the 


2.  In  the  absence  of  words  of  limitation 
or  perpetuity,  the  trustee  will  take  an  es- 
tate commensurate  with  the  purposes  of 
the  trust,  and  no  more,  Ward  v.  Amory, 

1  Curt.  C.  C.  419  ;  Comby  v.  McMichael, 
19  Ala.  747 ;  Powell  v.  Glenn,  21  Ala. 
458 ;  Smith  v.  Dunwoody,  19  Ga.  238 ; 
Coulter  V.  Eoberson,  24  Miss.  278  ;  Man- 
ice  V.  Manice,  43  N.  Y.  303;  Nicoll  v. 
Walworth,  4  Denio  385 ;  Peck  v.  Brown, 

2  Kob.  (N.  Y.)  133 ;  Norton  v.  Norton,  2 
Sandf.  296  ;.  Payne  v.  Sale,  2  Dev.  &  Bat. 
Eq.  455 ;  Smith  v.  Metcalf,  1  Head  64 ; 
Ellis  V.  Fisher,  3  Sneed  (Teun.)  231 ;  Cut- 
ter V.  Hardy,  48  Cal.  568  ;  Mack  v.  Mul- 
cahy,  47  Ind.  68  ;  Williman  v.  Holmes,  4 
Eich.  Eq.  475 ;  Posey  v.  Cook,  1  Hill  (S. 
C.)  413  ;  Webster  v.  Cooper,  14  How.  488. 
And  where  necessary  for  the  object  of  the 
trust,  the  trustee  will  take  a  fee,  Korn  v. 
Cutler,  26  Conn.  4 ;  Stockbridge  v.  Stock- 
bridge,  99  Mass.  244  ;  Cleveland  v.  Hal- 
let,  6  Gush.  404;  Att.-Gen.  v.  Meeting 
House,  &o.,  3  Gray  48 ;  Easterbrooke  v. 
Tillinghast,  5  Gray  21 ;  Wells  v.  Heath, 
10  Gray  25  ;  King  v.  Parker,  9  Cush.  81 ; 
Sears  u.  Eussell,  8  Gray  89 ;  Eisher  v. 
Eields,  10  Johns.  505 ;  Welch  -v.  Allen, 
21  Wend.  147  ;  Morton  v.  Barrett,  22  Me. 
257 ;  Deering  v.  Adams,  37  Id.  264.  So 
in  general  by  statute  in  Kentucky,  Gill  v. 
Logan,  11  B.  Mon.  231. 

A  passive  trust  or  use,  where  the  trus- 
tee has  no  active  duty  imposed  on  him, 
is  executed  by  the  statute  of  uses.  Bow- 
man V.  Long,  26  Ga.  142 ;  Simonds  v. 
Simonds,  112  Mass.  157 ;  Tappan's  Ap- 
peal, 55  N.  H.  317 ;  Kay  i'.  Scates,  37 
Penna.  St.  31 ;  Ogden's  Appeal,  70  Id. 
[vol.  II.  *291] 


501;  Witham  o.  Brooner,  63  III.  344; 
Eiehl  V.  Bingenheimer,  28  Wis.  84  ;  Wil- 
,liman  v.  Holmes,  4  Rich.  Eq.  475 ;  Es- 
cheator  v.  Smith,  4  McCord  452 ;  loor  v, 
Hodges,  1  Speers  Eq.  593,  596.  But  the 
statute  of  uses,  in  Virginia,  does  not  ap- 
ply to  uses  created  by  devise,  so  as  to- 
transfer  such  uses  into  the  possession  of 
the  cestui  que  use,  Bass  v.  Scott,  2  Leigh 
356  ;  Jones  v.  latum,  19  Gratt.  720.  But 
personalty  is  not  within  the  statute  of 
uses,  and  the  title  to  such  property  cannot 
be  affected  by  the  operation  of  that  statute, 
Denton  v.  Denton,  17  Md.  403 ;  Slevin  v. 
Brown,  32  Mo.  176 ;  Eice  ads.  Burnett,  1 
Speers  Eq.  579 ;  loor  v.  Hodges,  vii  supra. 
So  a  trust  to  convey  to  another  is  executed 
by  the  statute  of  uses,  Adams  v.  Guerard, 
29  Ga.  651 ;  Adams  v.  Perry,  43  N.  Y. 
487 ;  Bacon's  Appeal,  57  Penna.  St.  504 ; 
Westcott  tf.  Edmunds,  68  Id.  36;  or  to 
permit  another  to  occupy  and  receive 
rents,  Upham  v.  Varney,  15  N.  H.  462 ; 
but  not  a  trust  to  lease,  collect  rents, 
invfest  and  pay  over,  Barnett's  Appeal, 
46  Penna.  St.  392  (overruling  Kuhn  v. 
Newman,  26  Id.  227) ;  Shankland's  Ap- 
peal, 47  Id.  113;  Craige  v.  Craige,  9 
Phila.  545 ;  nor  a  trust  for  separate  use 
against  creditors,  Eife  v.  Geyer,  59  Penna. 
St.  396 ;  nor,  in  South  Carolina,  a  devise 
to  trustees,  for  the  sole  and  separate  use 
of  a  married  woman,  Williman  v.  Holmes, 
4  Eich.  Eq.  475 ;  Eseheatbr  v.  Smith,  4 
McCord  452.  Nor  will  the  statute  exe- 
cute the  trust  in  case  there  is  some  duty 
to  be  performed  or  act  to  be  done  by  the 
trustee  necessary  to  the  scheme  of  the 
trust,  and  for  the  performance  of  which  it 


CHAP.  XXXIV.J  CO-EXTENSIVE    WITH    TRUST.  53 

legal  ownership  passes  to  the  beneficial  devisee,  and  the  first-named 
person  is  regarded  as  a  mere  devisee  to  uses,  filling  the  same  passive 
office  as  a  releasee  to  uses  in  an  ordinary  conveyance  by  lease  and  re- 
lease. And  the  fact  that  the  testator,  in  a  series  of  limitations,  em- 
ploys sometimes  the  word  use,  and  sometimes  the  word  t'usi,  is  not 
considered  to  indicate  that  he  had  a  different  intention  in  the  respec- 
tive cases.  3 

Thns,  where  (/)  a  testator  devised  lands  to  A  and  his  heirs,  in  trust 
and  for  the  several  uses  and  purposes  after  mentioned,  viz.,  words  use  and 
to  pay  the  rents  to  certain  persons  for  the  life  of  B,  and  indifferently. 
after  her  decease  to  the  use  of  C  and  D  during  their  lives  and  the  life 
of  the  longest  liver,  remainder  to  the  use  of  A  and  his  heirs  during 
the  lives  of  C  and  D  and  the  life  of  the  longest  liver,  to  preserve  con- 
tingent remainders ;  and  after  the  several  deceases  of  C  and  D,  then 
in  trust  for  the  heirs  male  of  the  bodies  of  C  and  D  ;  remainder  to  the 
use  of  T.  in  fee.  After  B's  death,  C  and  D  suffered  a  recovery,  which 
it  was  contended  was  void,  on  the  ground  that  the  limitation  to  the 
heirs  male  of  their  bodies  was  equitable,  and  therefore  did  not  make 
them  tenants  in  tail  (a  point  which  is  discussed  in  a  future  chapter) ; 
but  Lord  EUenborough  observed,  that  the  testator  employed  the  words 

is  necessary  that  the  legal  estate  should  she  may  be  enabled  the  better  to  control 
not  pass  from  the  trustee  by  operation  of  and  manage  our  children)  to  be  disposed 
the  statute,  Williman  v.  Holmes,  nbi  m-  of  by  her  to  them,  in  that  manner  she  may 
pra;  Escheator  v.  Smith,  uhi  supra  ;  loor  think  best  for  their  good  and  her  own  hap- 
V.  Hodges,  ubi  supra.  "  Perhaps  the  rule  plness,"  it  was  held  to  be  a  gift  to  the  wife 
might  be  more  accurately  expressed  to  in  trust,  for  neither  herself  nor  the  child- 
say,  that  where  the  intention  is,  that  the  ren  alone,  but  for  both.  Young  v.  Young, 
estate  shall  not  be  executed  in  the  cestui  68  JST.  C.  309. 

que  use,  and  any  object  is  to  be  effected  by  3.  In  Fisher  v.  Fields,  10  Johns.  506, 
its  remaining  in  the  trustees,  there  it  Kent,  G.  J.,  says:  "A  trust  is  merely 
shall  not  be  executed."  Per  Harper,  J.,  what  a  use  was  before  the  statute  of  uses. 
in  Posey  v.  Cook,  1  Hill  (S.  C.)  413,  414.  It  is  an  interest  resting  in  conscience  and 
A  trust  for  charities  has  been  held  not  to  equity,  and  the  same  rules  apply  to  trusts 
be  a  use  which  is  executed  by  the  statute  in  chancery  now  which  were  formerly  ap- 
and  the  trustees  take  the  estate,  Exeter  v.  plied  to  uses."  See  also  Perry  on  Trusts, 
Odiorne,  1  N.  H.  232.  And  the  statute  |§  6-8;  Ware  v.  Richardson,  3  Md.  505, 
of  uses  will  not  execute  a  trust  for  a  class  547,  where  it  is  said  by  Mason,  J. :  "A 
of  persons  («.  g.,  children  to  be  born)  un-  trust  therefore  is  a  use  not  executed  un- 
til the  class  is  complete,  Brady  v.  Walters,  der  the  statute  of  Hen.VIII.,  inthecesto'g'ile 
55  Ga.  25.  use,  but  the  legal  estate  is. vested  in  the 

"Where  Y.  devised  to  his  wife  as  fol-  grantee  or  trustee." 

lows  :  "  All  my  estate,  real,  personal  and  (/).  Doe  d.  Terry  v.  Collier,  11  East  377. 
mixed,  to  be  managed  by  her,  (and  that 
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"  use  "  and  "  trust "  indifferently,  and  both  were  within  the  operation 
of  the  statute,  {g) 

So,  it  is  clear,  that  the  mere  change  of  language,  in  a  series  of  limi- 
tations, by  substituting  words  of  direct  gift  to  the  persons 
changing  taking  the  beneficial  interest,  for  the  phrase  "iu  trust 

linutations  by    for,"  will  uot  clothe  such  persons  with  the  legal  estate,  if 

introducing  -  i*     i  mi     •  -i  i 

words  of  the  purposes  ot  the  will,  in  any  possible  event,  requu'e 

that  the  legal  estate  should  be  in  the  trustees.  (A) 

But  the  courts  are  strongly  inclined  to  give  the  devise  such  *a  con- 
struction as  will  confer  on  the  trustees  estates  co-extensive  with  those 
interests  which  are  limited  in  the  terms  of  trust  estates,  if  the  other 
parts  of  the  will  cau  by  any  means  be  made  consistent. 

Thus,  where  (i)  the  testator's  real  estate  was  devised  to  trustees,  their 
Eeatrictive  survivors  or  survivoi',  and  their  or  his  heirs,  &c.,  to  secure 
wOTds'o""^  a  life  annuity  (which  was  to  be  paid  out  of  the  annual  in- 
dureotgift.  come),  and  then  in  trust  for  the  testator's  children,  until 
they  should  attain  twenty-one,  "  and  then  unto  and  among  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ; " 
and  the  will  contained  clauses  empowering  the  trustees  to  grant  leases 
of  the  estates,  and,  if  they  should  think  it  advisable,  to  sell  any  part 
thereof,  at  any  time  after  his  (the  testator's)  decease.  It  was  held,  not- 
withstanding this  expression,  that  the  estate  of  the  trustees  was  confined 
to  the  minority  of  the  children,  being  so  restricted  by  the  express  de- 
vise to  them. 

A  devise  of  copyhold  lands  in  trust  for  a  minor,  and  to  be  transferred 
to  him  at  twenty-one,  has  been  held  to  give  to  the  trustees 
copyholds  "to  a  chattel  interest  only,  determinable  at  the  majority  of  the 
feired"toA  cestui  que  trust ;  the  court  thinking  that  the  words  "to 
be  transferred,"  did  not  refer  to  a  legal  transfer  of  the  es- 
tate by  surrender  (in  which  case  the  trustees  must  have  taken  the  fee 

(g)  It  is  evident,  therefore,  that  his  S.)  121 ;  Collier  v.  Walters,  L.  R.,  17  Eq. 

lordship  concurred  in  the  doctrine  that  252.] 

uses  created  by  will  are  within  the  statute        (i)  Doe  d.  Buddeu  v.  Harris,  2  D.  & 

of  uses.  Eyl.  36.    See  also  Goodtitle  d.  Haward  v. 

{h)  Doe  d.  Tomkyns  v.  Willan,  2  B.  &  Whitby,  1  Burr.  228 ;  Edwards  v.  Symons,. 

Aid.  84 ;  Murthwaite  v.  Jenkinson,  3  D.  6  Taunt.  212 ;  Ackland  v.  Lutley,  1  Per, 

&  Eyl.  765,  2  B.  &  Cr.  357.    See  also  &  D.  636,  9  Ad.  &  Ell.  879 ;  [Tucker  v, 

Sandford  v.  Irby,  3  B.  &  Aid.  654 ;  [Blft-  Johnson,  16  Sim.  341 ;   Plenty  v.  West,  & 

grave  v.  Blagrave,  4  Ex.  550 ;  Hodsou  v.  .C.  B.  201 ;  Doe  d.  Kimber  v.  Cafe,  7  Ex. 

Ball,  14  Sim.  558 ;   Watson  ».  Pearson,  2  675  ;  Baker  v.  White,  L.  R.,  20  Eq.  176.1 
Ex.  581 ;  Smitli  t.  Smith,  11  C.  B.  (N. 
[vol.  II.  *292] 
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to  enable  them  to  make  such  surrender),  but  merely  to  the  delivery  of 
possession,  and  admission  on  the  rolls  of  the  manor,  (k) 

Where  the  person  to  whom  the  real  estate  is  devised  for  the  benefit 
of  another  is  intrusted  with  the  application  of  the  rents, 
he  must,  according  to  the  principle  before  laid  down,  take  legai  estate, 

.        ,         ,  -Til  1  1    "^^len  directed 

the  legal  estate,  in  order  that  he  may  have  a  command  to  apply  the 
over  the  possession  and  income.  4 

In  Shapland  v.  Smith,  (Z)  the  trust  was  out  of  the  rents,  after  de- 
ducting rates,  taxes,  repairs  and  expenses,  to  pay  such  clear 
sum  as  remained  to  S.  during  his  life,  and  after  his  death  tVxes  and 
to  •  the  use  of  the  heirs  male  of  his  body.     The  question 
was,  whether  the  use  for  life  was  executed  in  S.,  who,  if  it  were,  was 
tenant  in  tail  male,  by  force  of  the  rule  in  Shelley's  Case,  (m)     Eyre, 


{k)  Doe  d.  Player  v.  NichoUs,  1  B.  & 
Cr.  336.  [Cf.  Maden  v.  Taylor,  45  L.  J., 
Ch.  569.] 

4.  And  a  direction  tiat  the  trustee  hold 
the  property,  manage,  receive  rents,  &e., 
gives  him  an  estate,  and  not  a  mere  power, 
Tay  V.  Taft,  12  Cush.  448  ;  Leggett  v.  Per- 
kins, 2  N.  Y.  305 ;  Wright  v.  Douglass,  7 
N.  Y.  564;  Striker  v.  Mott,  28  N.  Y.  89  ; 
Tobias  v.  Ketchum,  32  N.  Y.  328;  La 
Grange  v.  L'Amonieux,  1  Barb.  Ch.  18 ; 
1  N.  Y.  Kev.  Stats.  727,  §  47  ;  Killam  v. 
Allen,  52  Barb.  606;  Shankland's  Ap- 
peal, 47  Penna.  St.  113;  Cutter  v.  Hardy, 
48  Cal.  568 ;  Pearce  v.  Savage,  45  Me.  90 ; 
Mead  v.  Jennings,  46  Mo.  91 ;  loor  v. 
Fodges,  1  Speers  Eq.  593,  597 ;  or  that 
he. shall  lease  the  property  and  collect 
and  pay  the  income,  Sears  v.  Eussell,  8 
(jray  89 ;  Craig  v.  Craig,  3  Barb.  Ch.  94 ; 
Wood  V.  Wood,  5  Paige  604 ;  or  that  he 
shall  receive  the  rents  and  profits  and  ap- 
ply them  to  certain  purposes,  People  v.- 
Eobinson,  29  Barb.  79  ;  Killam  v.  Allen, 
ubi  supra;  but  property  devised  to  grand- 
children subject  to  an  annuity  to  testator's 
■vridow,  the  devisees  not  to  come  into  pos- 
session until  her  death,  and  the  executors 
meanwhile  to  rent,  repair,  insure  and  pay 
over  the  net  proceeds,  passes  no  estate  to 
the  executors.  Tucker  v.  Tucker,  5  N.  Y. 


408.;  so,  Barnes  v.  Hathaway,  66. Barb. 
452 ;  but  see,  contra,  Brewster  v.  Striker, 
1  E.  D.  Smith  321.  A  devise  to  executors 
in  trust  to  pay  debts  and  to  pay  the  in- 
come, and,  if  insufficient,  to  sell  the  prop- 
erty, for  the  support  of  the  widow,  carries 
a  fee  simple.  Hardy  v.  Eedman,  3  Cranch 
C.  C.  635.  So  a  direction  to  executors, 
without  a  direct  devise,  to  pay  an  annuity 
out  of  the  income  to  the  widow,  to  be  in- 
creased in  their  discretion,  Walker  v. 
Whiting,  23  Pick.  313.  There  seems  to 
be  a  distinction  between  a  devise  to  a 
trustee  to  coUeet  and  pay  over  the  rents  and 
profits  to  another,  and  a  devise  to  a  trus- 
tee to  permit  another  to  enjoy  the  rents 
and  profits,  it  being  held  that,  in  the  first 
case,  tile  use  is  executed  in  the  trustee,  in 
the  latter,  in  the  cestui  que  use,  Ware  v. 
Eichardson,  3  Md.  505,  548.  A  trust  to 
pay  the  income  has  been  held  not  to  carry 
an  estate  to  the  trustee,  Keating  v.  Smith, 
5  Cush.  234. 

{I)  1  B.  C.  C.  74.  See  also  Browne  v. 
Eamsden,  2  J.  B.  Moo.  612;  Tenny  d. 
Gibbs  V.  Moody,  3  Bing.  3,  10  J.  B.  Moo. 
252. 

[m)  Tlie  question  whether  the  trustee* 
take  any  ;ind  what  estate  is  often  raised- 
in  this  manner.  See  Jones  v.  Lord  Say  & 
Sele,  8  Vin.  Ab.  262,  pi.  19,  1  Eq.  Cas. 
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B.,  *sitting  for  Lord  Thurlow,  thought  there  was  no  difference  between 
a  trust  to  pay  the  rents  to  a  person,  and  a  trust  to  permit  him  to  re- 
ceive them  (see  contra  in  the  sequel),  and,  therefore,  that  the  use  in 
this  case  was  vested  in  S.  j  but  Lord  Thurlow,  on  resuming  his  seat, 
determined  that  as  the  irustees  were  to  pay  taxes  and  repairs,  the  legal 
estate  during  the  life  of  S.  was  in  them. 

In  Silvester  v.  Wilson  (n)  the  testator  devised  that  the  trustees 
—or  to  apply  should  yearly  during  the  life  of  his  son  J.  W.  receive  the 
tenanSfof  °'™'  I'ei'fs  ]  and  he  ordered  that  they  should  be  applied  for  the 
o^twiqu^  trust;  maintenance  of  the  said  J.  W.  The  court  thought  that 
it  was  intended  that  the  trustees  should  have  a  sort  of  discretion  in 
the  application  of  the  money,  and,  therefore,  that  they  took  the  legal 
•estate  [during  the  life  of  J.  W.] 

Indeed,  without  regard  to  the  exact  degree  of  discretionary  power 
lodged  in  the  trustees,  the  mere  fact  that  they  ai'e  made  agents  in  the 
application  of  the  rents  ^s  sufficient  to  give  them  the  legal  estate,  as  in 
the  case  of  a  simple  devise  to  A  upon  trust  to  pay  the  rents  to  B. 
And  it  is  immaterial  in  such  a  case  that  there  is  no  direct  devise  to 
the  trustees,  if  the  intention  that  they  shall  take  the  estate  can  be  col- 
lected from  the  will.  Hence  a  devise  to  the  intent  that  A  shall  re- 
-or  to  pay  ceivc  the  rents  and  pay  them  over  to  B  would  clearly 
3on.  vest  the  legal  estate  in  A.  (o) 

But  where  real  estate  is  devised  to  one  person  upon  trust  to  permit 

and  suffer  another  to  receive  the  rents,  the  beneficial  de- 

receipt™f  visee  takes  the  legal  estate  and  not  the  trustee,  (p)     The 

trustee  no         distinction  between  a  direction  to  pay  the  rents  to  a  per- 

estate.  A    i/  L 

son,  and  a  direction  to  permit  him  to  receive  them, 
though  often  condemned,  cannot  now  be  questioned.  In  Doe  d. 
Leicester  v.  Biggs,  (q)  Sir  James  Mansfield  said  it  was  miraculous  how 
it  came  tobe  established,  since  good  sense  requires  in  each  ease  that  it 
should  be  equally  a  trust,  and  that  the  estate  should  be  executed  in  the 

Abr.  383,*  pi.  4,  [as  to  which  case  see  per  10  Beav.  21 ;   Berry  v.  Berry,  7  Ch.  D. 

Lawrence,  J.,  5  East  167,  Fearne  C.  E.  657  ;  and  see  Plenty  v.  West,  6  C.  B.  201.] 

.  54, 11,  by  Butler]  ;  Silvester  d.  Law  D.Wil-  '(o)  Doe  v.  Homfray,  6  Ad.  &  Ell.  206. 

son,  2  T.  E.  444 ;  Curtis  v.  Price,  12  Ves.  See  also  cases  cited  post  p.  *305. 

89  ;  "Wykham  v.  Wykham,  18  Ves.  395  ;  ( p)  Eight  d.  Phillips  v.  Smith,  12  East 

Bisooe  jj.  Perkins,  1  Ves.  &  B.  485 ;  [Adams  455;   [Doe  d.  Noble  v.  Bolton,  11  Ad.  & 

V.  Adams,  6  Q.  B.  860  ;  Collier  v,  Walters,  Ell.  188 ;]  but  see  Gregory  v.  Hendei-son, 

L.  E.,  17  Eq.  252.]  4  Taunt.  772,  post  *294. 

(m)  2  T.  E.  444.     See  also  Doe  v.  Iron-  {q)  2  Taunt.  109;  [and  see  1  Ed.  36, 

monger,  3  East  533 ;  [Eeynell  v.  Eeynell,  n.,  and  1  B.  C.  C,  by  Eden,  75,  n.] 
[vol..  11.  *203i 
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trustee ;  for  how  could  a  man  be  said  to  permit  *and  suffer  who  has 
no  estate  and  no  power  to  hinder  the  cestui  que  trust  from  receiving? 

Where  the  expressions  to  pay  unto  and  permit  and  suffer  to  receive 
are  both  used,  it  seems  that  the  construction  will  (in  con-  Effect  where 
formity  to  a  rule  discussed  in  a  preceding  chapter,  (r)  be  sions  are  used. 
governed  by  the  posterior  expression.  Thus,  in  Doe  d.  Leicester  v. 
Biggsj  (s)  where  the  trust  was  "  to  pay  unto  or  permit  and  suffer  A  to 
receive  the  rents,"  it  was  held  that  the  words  "  permit  and  suffer," 
coming  last,  controlled  the  former  trust,  "  to  pay,"  and  consequently 
that  the  estate  was  vested  in  A.  (i) 

In  the  proposition  that  a  devise  to  a  person  upon  trust  to  permit 
another  to  receive  the  rents,  vests  the  legal  estate  in  the  .^^^^  ^^  ^^ 
latter,  it  is  assumed  that  no  duty  is  imposed  on  the  trus-  ^^^{^il^i' 
tee,  either  expressly  or  by  implication,  requiring  that  he  '^*'^«  <'"*'«s : 
should  have  the  estate,  for  in  such  case  it  is  clear  the  trustees  will 
take  the  legal  estate. 

Thus,  in  Biscoe  v.  Perkins,  (m)  where  a  testator  devised  his  real  es- 
tate to  his  executors,  their  heirs,  &c.,  for  the  life  of  his  _^  ^^ 
son  A,  to  the  intent  to  support  the  contingent  remainders  tSi^lntre-""' 
after  limited,  but  in  trust,  nevertheless,  to  permit  and  ""'""J^™; 
suffer  his  said  son  to  receive  the  rents  for  his  own  use  during  his 
natural  life ;  and  after  his  decease  the  testator  devised  the  same  to  the 
first  son  of  A  in  tail.    Lord  Eldon  held  that  A  did  not  take  the  legal 
estaite,  as  the  purpose  of  preserving  the  contingent  remainders  required 
that  it  should  be  in  the  trustees.  5 

Upon  the  same  principle,  it  has  been  often  decided  that  a  trust  to 
permit  a  feme  coverte  to  receive  the  rents  for  her  separate  _to  secure 
use,  vests  the  estate  in  the  trustees,  (x)  6  ^^^mTZlie. 

(r)  Ch.  XV.  {x)  Haiton   v.  Harton,  7   T.  R.  652; 

(s)  2  Taunt.  109  ;  [so  in  Baker  o.White,  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt. 

L.  E.,  20  Eq.  166.]  382.     See  also  Doe  d.  Stepliens  v.  Scott,  -1 

(i)  But  might  not  the  alternative  terms  Bing.  505,  1  M.  &  Pay.  317  ;  u.  fortiori, 

of  the  devise  in  such  a  ease  have  been  where  the  direction  is  to  pay  them  to  her, 

considered  as  giving  the  ti-ustees  an  op-  Nevil  v.  Sanders,  1  Vern.  415,  1  Eq.  Cas. 

tion?    This  would  have  avoided  ihe  re-  Ab.  382,  pi.  1 ;  Robinson  v.  Giey,  9  East 

pugnancy.  1;  Hawkins  ?j.  Luscombe,  2  Sw.  375;  [and 

(u)  1  Ves.  &  B.  485.   See  also  White  v.  see  Toller  tj.  Altwood,  15  Q.  B.  929;  Plenty 

Parker,  1  Bing.  N.  C.  573,  1  Scott  542.  v.  West,  6  C.  B.  201 ;  but  as  to  a  deed,  see 

5.  A  trust  to  preserve  contingent  re-  Williams  v.  Waters,  14  M.  &  Wels.  166.] 

mainders  is  not  executed  by  the  statute  6.  A  trust  for  the  separate  use  of  a 

of  uses,  Vanderheyden  v.  Crandall,  2  De-  married  woman  ends  with  her  coverture, 

nio  9.  upon  her  death,  Comby  v.  McMichael,  19 

[vol.  ir.  *294] 
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And  where  {y)  a  trust  to  permit  and  suffer  the  testator's  wife  to  re- 
ceive the  rents  during  her  widowhood  was  followed  by  a 
tte°a^^oba'''     direction,  that  her  receipts,  vnth  the  approbedion  of  any 
tSS  to  be  ^'       one  of  his  trustees,  should  be  good  ;  it  was  held  that  the 
^°°  '  legal  estate  *was  vested  in  the  trustees,  it  being  clearly 

intended  that  they  should  exercise  a  control. 

And  a  similar  construction  was  given  to  a  direction  that  the  trustees 
should  permit  the  beneficial  devisee  to  receive  the  net 
toteldmnet  rents  and  profits  ;  this  term  being  used,  it  was  thought,  in 
contradistinction  to  the  gross  profits,  which  were  intended 
to  be  received  by  the  trustees,  and  the  surplus  paid  over  to  the  person 
beneficially  entitled,  both  purposes  evidently  requiring  that  the  trustees 
should  have  an  estate,  (z) 


Where  the  duty  imposed  on  the  devisee  is  to  sell  or  convey  (a)  the 
Direction  to  ^^^  simple,  he  is  held  to  take  the  inheritance  to  enable  him 
sell  or  convey.  j.q  comply  with  the  direction ;  though  in  such  a  case  it  is 
too  much  to  affirm  that  the  testator's  intention  cannot  in  any  other 
mannei:  be  effected ;  for,  by  means  of  a  power,  the  trustee  might  be 


Ala.  747 ;  Powell  v.  aienn,  21  Ala.  458 
Greenwood  v.  Coleman,  34  Ala.  150 
Bichardsou  v.  Stodder,  100  Mass.  528 
Norton  V.  Norton,  2  Sandf.  296  ;  Payne  v. 
Sale,  2  Dev.  &  Bat.  Eq.  455  ;  Edmund's 
Appeal,  68  Penna.  St.  24;  or  upon  the 
death  of  her  husband,  Waring  v.  Waring, 
10  B.  Men.  331 ;  Frazer  v.  Western,  1 
Barb.  Ch.  220 ;  Kay  v.  Scales,  37  Penna. 
St.  31 ;  Steacy  v.  Eice,  27  Id.  81 ;  Koenig's 
Appeal,  57  Id.  352 ;  Tucker's  Appeal,  75 
Id.  354;  Dodson  v.  Ball,  60  Id.  493 ;  Wil- 
liams' Appeal,  83  Id.  377.  So  a  trust  to 
pay  the  income  to  her  until  she  arrive  at 
the  age  of  twenty-one,  and  then  convey  to 
her;  or,  on  her  death  before  that  time,  to 
her  issue,  terminates  on  her  death,  Beeck- 
man  v.  Schermerhorn,  3  Sandf.  Ch.  184 ; 
Bacon's  Appeal,  57  Penna.  St.  504 ;  so  a 
trust  for  a  son,  "  and  after  him  in  fee  for 
his  heirs,"  Thurston  v.  Thurston,  6  B.  I. 
299 ;  but  not  a  trust  to  pay  income  to  her 
"  and  her  heirs,"  Harlow  v.  Cowdrey,  109 
Mass.  183.  But  where  the  legal  title  is 
vested  in  a  trustee  for  the  wife,  her  dealh 
[vol.  II.  *295] 


will  not  operate  to  prevent  the  trustee 
from  recovei'ing  the  property  in  eject- 
ment. The  title  will  still  remain  in  the 
trustee,  Slevin  v.  Brown,  32  Mo.  176.  But 
it  seems  to  be  clear  that  where  a  trustee 
is  interposed  to  protect  and  secure  a  trust 
estate  in  a  married  woman,  that  act  alone 
will  not  prevent  the  execution  of  the  use 
in  the  cestui  que  we,  unless  there  be  im- 
posed upon  the  trustee  the  performance 
of  some  active  duty  for  the  purpose  of 
supporting  the  trust.  Ware  v.  Bichardson, 
3  Md.  505,  548.  As  to  provisions  of  the 
revised  code  of  North  Carolina,  providing 
that  such  trust  vest  the  fee  in  the  married 
woman,  see  Levy  v.  Griffis,  65  N.  C.  236. 

(y)  Gregory  v.  Henderson,  4  Taunt.  772, 
which  compare  with  Broughton  v.  Lang- 
ley,  Salk.  679,  2  Ld.  Eaym.  873,  1  Lutw. 
823. 

{z)  Barker  v.  Greenwood,  4  M.  &  Wels. 
421. 

(a)  Garth  v.  Baldwin,  2  Ves.  646 ;  Doe 
d.  Booth  V.  Field,  2  B.  &  Ad.  564;  Doe  d. 
Shelley  v.  Edlin,  4  Ad.  &  Ell.  582. 
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authorized  to  convey  without  himself  having  an  estate.  It  seems  to 
be  a  more  reasonable  conclusion,  however,  that  tlie  testator,  by  devis- 
ing the  property  to  the  person  who  is  directed  to  make  the  conveyance 
or  sale,  intended  not  lyerely  to  make  hira  the  medium  or  instrument 
through  which  to  vest  the  estate  in  the  beneficial  devisee,  but  that  h& 
should  take  an  estate  commensurate  with  the  duty  which  was  assigned 
to  him ;  and  the  ground  for  this  construction  is  obviously  strengthened, 
when  there  are  other  purposes  requiring  that  the  trustee  should  have 
some  estate.  7 

In  Bagshaw  v.  Spencer  (6)  a  devise  to  trustees  and  tlieir  heirs,  upoii 
trust  out  of  the  rents  or  by  sale  or  mortgage  to  raise  so  much  as  should 


7.  A  devise  of  land  to  executors  to  sell 
carries  an  estate,  but  not  a  devise  that 
they  sell,  which  is  a  naked  power,  Fay  v. 
Fay,  1  Cusli.  93 ;  Jackson  v.  Burr,  9  Johns. 
104 ;  Bergen  v.  Bennett,  1  Caines  Cas.  16  ; 
Jackson  v.  Scauber,  7  Cow.  187 ;  De  Pey- 
ster  V.  Clendining,  8-  Paige  295 ;  Ferebee 
V.  Proctor,  2  Dev.  &  Bat.  439  ;  Thompson 
V.  Schenck,  16  Ind.  194;  nor  where  the 
property  is  devised  to  others  with  a  naked 
power  to  executors  to  sell,  Martin  v.  Mar- 
tin, 43  Barb.  184 ;  Doe  v.  Lanius,  3  Ind. 
441 ;  Clinefelter  v.  Ayres,  16  111.  329 ;  nor 
will  a  mere  power  to  divide  the  property 
carry  an  estate,  Irving  v.  De  Kay,  9  Paige 
521 :  nor  a  declaration  of  trust  to  sell, 
Ford  V.  Belmont,  7  Bob.  (N.  Y.)  107.  But 
a  direction  to  sell  and  distribute  the  pro- 
ceeds creates  an  estate  in  the  executor  as 
trustee,  Greenough  ti.  Wells,  10  Cpsh.  571 ; 
Gibbs  v.  Marsh,  2  Mete.  243 ;  Duke  of 
Cumberland  v.  Graves,  9  Barb.  595  ;  while 
a  devise  to  executors  to  pay  debts  and 
funeral  expenses  with  a  power  of  sale,  if 
testator  survive  his  wife,  is  construed  to 
be  a  power  without  an  interest,  Dunshee 
V.  Goldbacker,  56  Barb.  579 ;  or  on  con- 
dition that  they  sell  and  pay  certain 
debts,  legacies  and  annuities,  Vernon  v. 
Vernon,  7  Lans.  503.  "  Where  a  power 
is  given,  and  no  person  or  interest  is 
made  to  arise  or  depend  upon  its  exer- 
cise, other  than  it  creates  by  its  exercise, 
it  is  a  naked  power.''  Scates,  J.,  in  Cline- 
felter V.  Ayres,  16  111.  329,  332.    In  such 


case  the  trustee  takes  no  estate,  lb.  A 
devise  with  power  to  convey  a  fee  carrier 
an  estate  in  fee ;  but  it  is  only  a  life  estate,, 
if  the  power  is  only  to  devise  in  fee  and 
there  are  no  words  of  inheritance,  Doe- 
V.  Howland,  8  Cow.  277.  See  last  pre- 
ceding chapter  and  notes.  It  is  said  by 
Frazer,  J.,  in  Eubottom  v.  Morrow,  24 
Ind.  202,  204 :  "  The  law  is  too  well  set- 
tled for  controversy,  that  real  estate,  un- 
less otherwise  disposed  of,  goes  to  the 
heirs,  and  not  to  the  executors,  and  that 
a  mere  power  given  to  the  executor  to 
sell  real  estate,  does  not  give  him  a  right 
to  the  possession  thereof ;  that  to  entitle 
him  to  such  possession,  the  land  or  its- 
usufruct,  must  be  expressly,  or"  by  neces- 
sary implication,  given  to  him  by  the 
will." 

(6)  1  Ves.  142,  2  Atk.  570.  See  also- 
Gibson  v.  Rogers,  Amljj  93;  Sanford  v. 
Irby,  3  B.  &  Aid.  654;  [Watson  v.  Pear- 
son, 2  Ex.  581 ;  Blagrave  v.  Blagrave,  4 
Ex.  550 ;  Beynell  v.  Eeynell,  10  Beav.  21 ; 
Eackham  v.  Siddall,  1  M.  &  Gord.  607,  2: 
H.  &  Tw.  44;  Doe  d.  Noble  v.  Bolton,  11 
Ad.  &  Ell.  188 ;  Underbill  v.  Eoden,  2  Ch. 
D.  499]  ;  but  see  Hawker  v.  Hawker,  $ 
B.  &  Aid.  537.  [A  direction  to  convey 
without  any  words  of  devise  gives  a  power 
only.  Doe  v.  Shotter,  8  Ad.  &  Ell.  905  f 
Queen  v.  Wilson,  3  B.  &  S.  201  (copy- 
hold) :  so  a  direction  to  settle,  Knocker  v. 
Bunbury,  6  Bing.  (N.  S.)  306, 8  Scott  414.] 
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be  sufficient  for  the  payment  of  debts,  legacies  and  funeral  expenses, 
and  then  as  to  one  moiety  upon  trust  for  and  to  the  use  of  B  for  life, 
remainder  to  trustees  to  preserve  contingent  uses,  &c.,  was  held  by 
Lord  Hardwicke  to  vest  the  fee  in  the  trustegs,  as  they  were  "  to  sell 
the  lands  "  by  virtue  of  their  estate. 

In  this  case  the  testator  evidently  intended  the  trustees  to  *take  the 

inheritance,  as  they  were  to  raise  the  money  either  out 

,  Bagshaw  v.        of  the  rents,  or  by  sale  or  mortgage  of  the  estate,  and  the 

former  purpose  could  not  be  answered  by  a  mere  power ; 

though  it  is  observable  that  the  construction  adopted  by  the  court  ren- 

•dered   nugatory  the  [remainder  in]  trust   for  preserving  contingent 

remainders. 

[Even  a  devise  to  trustees  and  their  heirs,  in  trust  for  several  per- 
4.T  »    .     J     sons  as  tenants  in  common  for  life,  and  afterwards  for  their 

■**  In  truBt  and  ' 

veyed  ao-  children,  and  if  any  tenant  for  life  should  die  without  issue 

oordingiy."  ^^_  g_^  gy^jj  jsgye,  vlz.,  children),  then  his  share  to  "go  to 
the  survivor  or  survivors  of  them  and  their  heirs,  and  to  be  conveyed 
and  assured  to  them  and  their  heirs  accordingly,"  was  li'eld  to  give 
them  the  fee  simple  to  enable  them  to  convey  in  the  event  mentioned,  (e) 
But  a  formal  devise  to  trustees  in  fee  to  successive  uses  in  settle- 
ment (with  a  limitation  to  the  trustees  after  each  life  estate  to  preserve 
contingent  remainders)  will  not  give  the  legal  fee  to  the  trustees 
(thereby  converting  all  the  uses  into  equitable  interests)  merely  because 
the  will  contains  a  power  authorizing  them  to  "  convey  in  exchange  or 
on  partition,"  although  there  are  contingent  remainders  which  in  the 
result  are  not  effectually  preserved.]  (d) 

The  mere  fact,  that  the  devised  property  is  charged  with  debts 
Lands  being      or  legacies,  will  not  vest  the  legal  estate  in  the  trustees, 

charged  with  i  i  i 

debts  and  uulcss  they  are  directed  to  pay  them,  or  the  will  contains 

legacies  will  "^  ^        ^  ^    •'  ' 

not  vest  the     .some  Other  indication  of  an  intention  to  create  a  trust  for 

estate  in  the 

trustees.  the  purpose. 

Thus,  where  (e)  tiie  testator,  as  to  his  real  and  personal  estate,  sub- 
ject to  his  debts,  legacies  and  funeral  expenses,  devised  the  same  as 
follows,  that  is  to  say:  unto  M.  and  W.  and  their  heirs,  upon  trust 
and  to  and  for  the  several  uses,  &c.,  following,  that  is  to  say :  to  the 

[(c)  Maden  v.  Taylor,  45  L.  J.,  Ch.  569.  (d)  Cunliffe  v.  Brancker,  3  Ch.  D.  393.] 

Cf.  Doe  V.  Nicliolls,  1  B.  &  Cr.  336,  ante  (e)  Kenrick  u.  Lord  Beauclerk,  3  B.  & 

p.  *292.  P.  178.                                    • 
[vol.  II.  *296] 
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intent  that  they  the  said  M.  and  W.  or  the  survivor  of  them  or  the 
heirs,  executors  and  administrators  of  such  survivor  should  in  the  first 
place  apply  the  testator's  personal  estate  in  discharge  of  debts,  funeral 
expenses  and  such  legacies  as  he  might  direct ;  and  as  to  his  real  es- 
tates, subject  to  his  debts  and  such  charges  as  he  might  then  or  there- 
after think  proper  to  make,  he  gave  and  devised  the  same  unto  P.  for 
his  life,  with  remainders  over.  The  court  held  that  the  estate  was 
executed  *in  P.  for  his  life.  Lord  Alvanley,  C.  J.,  said,  "Unless  it 
appeared  manifestly  that  the  testator  intended  that  the  trustees  should 
be  active  in  paying  the  debts,  the  legal  estate  would  not  vest  in  them. 
The  question  was,  whether  there  were  such  apparent  intention  on  the 
face  of  this  will.  It  would,  indeed,  be  much  more  convenient  that  the 
legal  estate  should  be  vested  in  trustees  for  the  payment  of  the  debts, 
than  that  the  trust  should  be  executed  by  the  devisee  under  the  direc- 
tion of  a  court  of  equity;  for  a  court  of  equity  could  not  enable  the 
devisee  to  make  a  complete  title  to  the  estate.  (/)  But  this,"  he 
added,  "  was  only  an  argument  ah  inoonvenienti,  from  which  We  cannot 
construe  the  testator  to  have  said  what,  in  fact,  he  has  not  said." 

[But  if  the  testator  has  devised  the  land  to  the  trustees  in  fee  sim- 
ple and  has  appointed  them  executors,  and  directed  them  to  pay  the 
debts  which  he  has  charged  on  the  land,  the  legal  estate  in  fee  will  vest 
in  the  trustees,  {g)  But  a  direction  to  pay  debts  will  not  enlarge  an 
estate  pur  autre  vie,  given  to  trustees,  to  a  fee  simple.,]  (h) 

Here,  it  may  be  observed,  that  where  real  estate  is  devised  to  trus- 
tees for  the  payment  of  debts  and  legacies,  though  the 
property  becomes  applicable  only  in  case  of  the  deficiency  inaidof  per- 
of  the  personal  estate,  the  trustees  take  the  legal  estate 
[in  fee]  instanter,  independently  of  the  fact  of  the  personalty  proving 
deficient,  (t)     But  it  is  otherwise  where  the  devise  is  in  y^^^^  ^^^^ 
terms  made  contingent  on  this  e.vent  (the  language  of  the  ^ontirfge«t  on 
will  being,  "  in  case  my  personal  estate  shall  not  be  suffi-  belng'^suffl- 
'  cient  to  pay  debts,  &c.,  then  I  devise,  &c.")  (j)    But  even  '"^"'" 


(/)  This  deficiency  is  dow  supplied  by  been  restricted  to  the  life  on  the  principle 

1  Will.  IV.,  c.  47,  I  12,  [13  and  14  Vict.,  of  Bolton  v.  Bolton,  L.  E.,  5  Ex.  145,  ante 

c.  60,  and  15  and  16  Vict.,  c.  55.  p.  *269.] 

[g)  Creatonu.  Creaton,  3  Sm.  &  G.  386;  (i)  Murthwaite  v.  Jenkinson,  2  B.  & 

Spence  v.  Spence,  12  C.  B.  (N.  S.)  199;  Cr.  357,  3  D.  &  Ey.  765.     See  also  Doe  v. 

Smith  V.  Smith,  11  C.  B.  (N.  S.)  121.  Field,  2  B.  &  Ad.  564. 

(A)  Doe  d.  Miiller  v.  Claridge,  6  C.  B.  (j)  Goodtitle  d.  Hart  u.  Knott,  Cowp.  43. 
641 ;  the  estate  of  the  trustees  may  have 

[vol.  II.  *297] 
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in  such  case  the  trustees,  on  the  happening  of  the  contingency,  take  an 
absolute  fee  simple  in  the  whole,  which  continues  in  them  as  to  the 
residue  of  the  property,  after  they  have,  by  a  sale  of  part,  raised  suffi- 
«ient  money  to  answer  the  charge,  (k) 

In  Hawker  v.  Hawker,  (?)  where  an  estate  was  made  salable  by 

trustees,  in  the  event  of  the  proceeds  of  another  estate 
is  contingent      proviug  deficient  [which  they  did  not]  to  pay  the  testator's 

debts,  it  appears  to  have  been  considered,  that  having 
regard  to  the  terms  in  which  *the  estate  was  given  to  the  beneficial 
devisees  in  the  event  of  its  not  being  wanted  (such  devises  being 
framed  in  the  manner  of  regular  and  formal  limitations  of  the  legal 
«state,  including  one  to  trustees  for  preserving  contingent  remainders,) 
the  trustees  did  not  take  the  fee.  As,  however,  the  estate  was  in  the 
first  instance  actually  given  to  the  trustees  and  their  heirs,  the  point 
seems  to  have  been  one  of  great  nicety  and  difficulty,  and  the  pro- 
priety of  the  decision  has  been  questioned  by  an  eminent  writer,  (m) 
A  different  construction  prevailed  in  Doe  d.  Cadogan  v.  Ewart,  (n) 

where  a  testator  devised  to  A,  B  and  C,  and  the  survivors 
to  take  the  fee,  Or  survivor  of  them  and  the  heirs  of  such  survivor,  (o) 

notwithstand-        n    ,  .  i  i  i         .  i        i  /»!./. 

ing  expressions  all  his  real  estatc,  charged  with  the  payment  or  a  life 

apparently  .  , 

conferring  a       annuity  and  so  much  of  his  debts,  legacies,  funeral  expen- 

power  only.  •'  .... 

ses,  and  the  costs  of  proving  his  will,  as  his  personal  estate 
should  not  extend  to,  upon  the  trusts  following :  upon  trust  to  pay 
the  rents  to  his  wife  during  widowhood,  and  after  her  decease  or  mar- 
riage again,  upon  trust  to  apply  the  rents  for  the  maintenance  of  his 
daughter  J.  until  .she  should  attain  twenty-five,  and  after  her  attaining 
that  age,  upon  tfust,  charged  as  aforesaid,  for  her  and  her  heirs  and 
assigns ;  but  in  case  she  should  die  without  leaving  issue  lawfully 
begotten,  then  the  testator  gav6  the  said  real  estate  to  D  and  E,  their 
heirs  and  assigns  forever.  And  the  testator  ordained  that  the  trustees, 
for  the  performance  of  his  will,  in  order  to  raise  money  for  the  pay- 
ment of  his  debts,  funeral  expenses  and  legacies,  should,  with  all  con- 
venient speed  after  his  decease,  in  case  the  residue  of  his  personal 

{k)  Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  (n)  7  Ad.  &  Ell.  636,  3  Nev.  &  P.  197. 

Ell.  636.  ,  [But  here  tlie  trust  only  was  But  see  Doe  v.  Shotter,  8  Ad.  &  Ell.  905. 

contingent.]  (o)  These  words  make  the  trustees  joint 

{l)  3  B.  &  Aid.  537.  tenants  for  life,  with  a  contingent  remain- 

(m)  Sugd.  Pow.  [(8th  ed.)  111.    See  der  in  fee  to  the  suryivoi-.  See  ante  p.  *251, 

also  per  Jervis,  C.  J.,  Poad  -o.  Watson,  6  n.  (i). 

EII.  &  Bl.  619.] 
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estate  should  be  insufficient  for  that  purpose,  bargain  and  sell  and 
alien  in  fee  simple  any  'part  of  his  freehold  lands  before  mentioned  ;  for 
the  doing  whereof  he  gave  to  his  trustees  and  the  survivors,  (fee.,  and 
the  heirs,  &c.,  full  power  and  authority  to  grant,  alien,  bargain  and 
sell,  convey  and  assure  the  same  premises  or- any  part  thereof  to  any 
person  or  persons  and  their  heirs  forever  in  fee  simple,  by  all  such 
lawful  ways  and  means  in  the  law  as  to  tliem  should  seem  fit.  And 
the  testator  authorized  the  trustees  and  the  survivors,  &c.,  and  the 
heirs,  &c.,  to  give  receipts  for  the  purchase  money ;  and  did  commit 
the  management  of  the  estates  and  fortunes  of  his  daughter  to  his 
trustees  and  executors  until  *she  should  attain  twenty-five.  The  tes- 
tator's widow  died  in  his  lifetime.  The  personal  estate  'proved  insuffi- 
cient to  pa]j  the  debts,  and  it  was  held  that  in  this  event  the  trustees 
took  an  absolute  fee  in  the  real  estate,  and  not  (as  had  been  contended) 
a  mere  estate  of  freehold  until  the  testator's  daughter  attained  twenty- 
five,  with  a  power  to  sell  for  the  payment  of  debts  and  legacies :  ( p) 
[and  further,  that  as  the  will  did  not  confine  the  power  to  sell  to  so 
much  as  should  be  sufficient  to  pay  the  debts,  and  as  there  was  no 
devise  over  of  such  parts  as  should  remain  unsold,  the  trustees  retained 
the  fee  simple  in  the  unsold  part. 

Although  the  court  appeared  to  rely  on  the  fact  that  the  contingency 
mentioned  in  the  trust  had  actually  happened,  the  principle  of  their 
decision  was  that. the  fee  originally  devised  to  the  trustees  was  to  be 
cut  down  only  if  a  less  estate  would  (without  reference  to  subsequent 
events)  have  certainly  enabled  them  to  fulfill  all  the  trusts,  [q)  This 
principle  has  been  frequently  enunciated  in  later  cases,  (r)  and  would 
Seem  to  make  it  immaterial  whether  the  contingency  mentioned  in  the 
trust,  does  or  does  not  happen.  And  with  regard  to  the  trust  not 
being  confined  to  selling  so  much  as  should  be  sufficient  to  answer  the 
charge,  the  mere  possibility  of  the  whole  being  required  for  the  debts 

Sale  to  be  made  during  continuance  &  Cr.  460. 

of  trusts. — (p)  Sometimes  a  trust  or  a  \_{q)  7  Ad.  &  Ell.  666,  667,  citing  Doe 

power  of  sale  is  to  be  exercised  during  v.  Edlin. 

the  continuance  of  the  trusts,  and  the  {r)  See  Poad  v.  Watson,  6  Ell.  &  Bl. 

question  arises  as  to  what  is  to  be  deemed  606 ;  Maden  u.  Taylor,  45  L.  J.,  Ch.  569 

a  "  continuance  "  thereof.    It  is  clear  that  (trust  to  convey  in  one  event.)    This  priu- 

tlie  mere  fact  of  the  estate  being  outstand-  ciple  appears  to  have  been  overlooked  in 

ing  in  the  trustees  by  reason  of  their  neg-  Ward  v.  Burbury,  18  Beav.  190 ;  but  that 

lect  to  convey  at  the  proper  period  does  case  has  been  said  to  stand  alone,  per 

not  prolong  their  power.   Wood  v.  White,  Jessel,  M.  E.,  L.  R,  17  Eq.  257. 
2  Kee.  664 ;   but  as  to  this  case,  see  4  M. 
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was  sufficient  in  Lord  Hardwicke's  opinion  "  to  consider  them  as  trus- 
tees throughout."]  (s) 

An  authority  to  grant  leases  of  an  indefinite  duration  has  been  in 
Authority  to  some  cases  considered  to  supply  an  argument  for  holding 
wheaitramfers  trustees  to  take  the  inheritance,  scarcely  less  cogent  than  a 
*'''^"-  direction  to  sell. 

Thus  in  Doe  d.  Tomkyns  v.  Willan,  {t)  where  a  testator  devised  to 
Doe  d.  Tom-  trustees,  their  heirs,  executors,  administrators  and  assigns, 
kyusi;.  Willan.  ^jj  jjjg  j.^^^  g^^^  personal  estates,  in  trust  to  let  the  free- 
hold estates  for  any  term  they  should  think  proper,  at  the  best  im- 
proved yearly  *reQt,  and  to  pay  one-third  of  the  rents  of  the  free- 
hold estates  to  the  testator's  wife  for  life,  and  to  pay  the  rents  of 
the  other  two- thirds,  and,  after  the  death  of  the  wife,  the  remaining 
third  to  his  daughter  E.  Longman  for  her  separate  use,  and  after 
her  death  the  testator  devised  his  freehold  and  two-thirds  of  his 
personal  estate  to  his  daughter's  children,  to  be  equally  divided 
amongst  them,  and  to  be  paid  them  at  their  respective  ages  of 
twenty-one  years ;  and  if  his  daughter  died  without  leaving  issue,  then 
the  testator  devised  his  freehold  estates  to  his  wife  for  life,  and  after 
her  death  to  his  heir-at-law  as  if  he  had  died  intestate,  it  was  con- 
tended that  the  trustees  took  an  estate  determinable  at  the  decease  of 
the  daughter,  when  the  purposes  of  the  trusts  were  satisfied ;  and  that 
the  authority  to  make  leases  for  any  term  conferred  a  power  and  was 
not  a  measure  of  their  estate.  It  was  held,  however,*  that  the  trustees 
took  the  fee.  Bayley,  J.,  observed,  "  There  are  no  words  here  which 
distinctly  create  a  power  in  the  trustees;  and  it  seems  to  me,  that 
when  an  estate  is  devised  upon  a  trust,  and  the  trustees  are  to  demise 
for  any  term  they  think  proper  (although  at  the  best  improved  rent), 
the  true  construction  is,  that  they  are  to  create  a  term  out  of  their  in- 
terest ;  and  if  so,  they  must  have  a  reversion  after  that  term  entirely 
ceases."  He  next  adverted  to  the  trusts  respecting  the  application  of 
the  rents  during  the  lives  of  the  testator's  wife  and  daughter,  and  said, 
"  Then  comes  a  limitation  to  her  (the  daughter's)  children,  and  it  is 
said  that  that  limitation  gives  to  them  the  legal  estate,  and  that  in  that 
part  of  the  will  there  is  a  change  of  language  which  shows  that  at  that 

(«)  Gibson  v.  Bogers,  Amb.  95.    A  gift    tioed),  would  seem  equally  ineffectual  as 
over  of  what  might  remain  unsold,  though    against  this  possibility.] 
relied  on  in  some  other  cases  (see  Glover        (<)  2  B.  &  Aid.  84. 
V.  Monoklon,  3  Bing.  13,  presently  no- 
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period  of  time  all  the  foi-mer  purposes  of  the  trust  were  to  cease.  •  The 
language  there  used  is  not  so  clear  as  to  satisfy  ray  mind  that  that  -was 
necessarily  the  intention  of  the  testator.  That  the  interest,  if  defeasi- 
ble, would  continue  until  the  death  of  E.  Longman  and  would  not 
end  when  her  first  husband  died,  seeras  to  me  to  receive  some  con- 
firmation from  this,  that  if  E.  Longman  had  no  child  by  her  first 
husband,  the  limitation  to  her  children,  as  far  as  it  regarded  children 
by  a  future  marriage,  would  have  been  a  contingent  remainder,  and 
if  the  trustees  did  not  take  an  interest  co-extensive  with  her  life,  but 
one  which  might  determine  on  the  death  of  her  first  husband,  that 
contingent  remainder  might  have  been  defeated  by  the  acts  of  E. 
Longman  in  her  lifetime,  (x)  The  estate,  therefore,  to  the  trustees 
seems  necessary  for  the  purpose  of  protecting  the  interests  of  the  child- 
ren; and,  inas*muoh  as  the  words  'to  them  and  their  heirs'  are. cal- 
culated to  give  them  the  fee,  I  am  not  prepared  to  say  that  they  took 
less  than  the  whole  legal  estate." 

So,  in  Doe  d.  JKeen  v.  Walbank,  (y)  where  a  testator  devised  lands 
to  trustees  and  their  heirs,  upon  trust  to  permit  his  daugh- 
ter to  enjoy  the  same  and  take  the  rents  during  her  life,  power"o/ 
exclusively  of  her  husband ;  and  after  her  decease  upon  ^^'°*' 
trust  to  the  use  of  such  child  or  children  and  for  such  estate  as  she, 
notwithstanding  her  coverture,  should  by  any  deed  or  will  appoint ; 
and  for  want  of  such  appointment,  then  to  the  use  of  the  heirs  of  her 
body :  and  for  default  of  such  issue,  to  his  own  right  heirs  forever. 
Then,  after,  several  other  devises  to  the  trustees  in  the  like  terms,  the 
testator  concluded  thus:  "And  I  hereby  will,  &c.,  that  the  said 
trustees  and  each  of  them  shall,  may  and  do  in  every  respect  give  re- 
ceipts, pay  money  and  demise  the  aforesaid  premises  or  any  part  thereof 
as  shall  be  consistent  with  their  duty  and  trust  or  otherwise."  It 
was  held  that  the  trustees  took  the  fee  simple  in  the  lands  devised  to 
them.  Lord  Tenterden,  C.  J.,  observed,  in  answer  to  the  argument 
that  the  words  might  be  held  to  confer  a  power  of  leasing,  that  the 
language  of  the  clause  was  unlike  that  of  any  clause  by  which  a  leas- 
ing power  had  been  given,  and  that  it  specified  no  limit  or  qualifica- 
tion as  to  duration,  rent,  or  other  matter,  but  seemed  intended  to 
authorize  any  lease  that  would  not  be  considered  in  a  court  of  equity 
as  a  violation  of  the  duty  of  a  trustee.  ' 

(x)  As  to  this  vide  post  p.  *316.  Garnett,  3  De  G.  &  S.  629.] 

(y)  2  B.  &  Ad.  554.    [See  als(5  Riley  v.  ~- 
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And  where  the  authority  to  lease  is  accompanied  by  a  direction  to 
Power  to  discharge  taxes  or  other  outgoings  out  of  the  rents  and 

direotiOT'to       profits,  the  ground  for  giving  to  the  trustees  the  legal  es- 
pay  taxes.         j.^^g  jg  g(.j]^  more  conclusivc. 

Thus,  in  White  v.  Parker,  (2)  where  a  testator  devised  property  to 
two  trustees,  in  trust,  as  to  three-fourth  parts,  to  pay  or  permit  and 
suffer  his  wife  and  two  daughters  respectively  to  receive  each  one- 
fourth  of  the  clear  yearly  rents  and  profits  to  their  respective  sole  and 
separate  uses  during  their  respective  lives;  and  as  to  the  otiier  fourth, 
in  trust  to  pay  to  or  permit  and  suffer  his  son  to  receive  the  clear  yearly 
rents  and  profits  for  life,  with  a  contingent  remainder;  and  the  trustees 
were  empowered  to  i^mise  the  premises  [for  any  term  not  exceeding 
seven  years]  reserving  the  iesi  rent,  and  were  directed  out  of  the  rents 
and_  profits  to  pay  and  discharge  all  outgoings  for  taxes  or  otherwise  in 
respect  of  *the  premises,  and  to  keep  the  premises  in  repair.  It  was 
held  that  the  legal  estate  in  the  whole  vested  in  the  trustees,  [but 
whether  beyond  the  lives  mentioned  it  was  unnecessary  to  decide.] 

But  in  Ackland  v.  Lutley,  (a)  where  a  testator  devised  lands  to  A 
and  B  upon  trust  that  they  and  their  heirs  should  set  and  let  the 
premises,  and  out  of  the  rents  and  profits  in  the  first  place  pay  a  debt 
owing  by  the  testator  to  M. ;  and  in  the  next  place  pay  certain  legacies, 
which  were  to  be  paid  as  soon  as  the  clear  rents  and  profits  would 
admit  thereof;  and  from  and  after  the  debt  and  legacies  were  paid  and 
discharged,  the  testator  gave  the  same  to  C,  his  heirs  and  assigns  for- 
ever. It  was  contended  that,  according  to  the  recent  authorities,  the 
indefinite  power  of  leasing  constituted  a  ground  for  the  trustees  taking 
the  fee ;  but  the  Court  of  Q.  B.  decided  that  the  estate  of  the  trustees 
terminated  on  the  discharge  of  the  debt  and  legacies,  [and  the  Court 
of  C.  P.  afterwards  came  to  the  same  decision  on  the  same  will.  (6) 
The  latter  court  distinguished  the  preceding  cases  on  the  ground  that 
no  one  could  suppose  at  the  death  of  the  testator  that  the  trustees 
could  require  more  than  a  chattel  interest,  and  that  of  a  very  liniited 
extent,  to  make  the  specific  ascertained  payments  which  they  were 
directed  to  make  out  of  the  rents  of  the  estate.]  (c) 

In  Doe  V.  "Willan  (as  here)  the  disposition  in  favor  of  the  beneficial 


(2)  1  Scott  542,  1  Bing.  N.  C.  573.  (c)  See  also  Boe  d.  White  v.  Simpson, 

(a)  9  Ad.  &  Ell.  879,  1  Per.  &  D.  636.  5  East  162;   Heardson  v.  Williamson,  1 

[(ij  Ackland  v.  Pring,  2  M.  &  6r.  937,  Kee.  33,  both  stated  post. 
3  Scott  N.  K.  297. 
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devisees  was  in  the  language  not  of  a  trust  but  of  an  in- 
dependent devise :  but,  [besides  the  distinction  drawn  in  Aokiand  v. 
C.  P.  (the  soundness  of  which  has  been  questioned,)  ]  [d] 
there,  were  in   Doe  «.  Willan  other  purposes,  besides  the  power  of 
■leasing,  requiring  the  trustees  to  take  some  estate  (and  it  would  seem 
an  estate  pur  autre  vie,  the  trust  being  for  the  separate  use  of  a  woman) 
which  did  not  exist  in  the  case  just  stated.     The  same  remark  applies 
to  Doe  V.  Walbank.    In  this  state  of  the  authorities  it  seems  too  much 
to  affirm  th3,t  the  giving  to  trustees  an  indefinite  power  to  grant  leases 
constitutes  of  itself  an  adequate  ground  for  holding  them  to  take  the 
fee. 

[Still,  the  general  rule  now  constantly  acted  upon  is  that  where  an 
estate  is  given  to  trustees  all  the  trusts  must  prima  facie  be  performed 
by  them  by  virtue  or  out  of  the  estate  vested  in  them  ;  and  it  seems 
to  follow  that  if  the  devise  is  in  fee,  and  there  is  a  trust  to  grant  leases 
of  indefinite  duration  the  trustees  *will  prima  facie  have  the  legal  es- 
tate in  fee,  being  the  only  estate  which  will  enable  them  to  perform 
the  trust  out  of  the  estate  vested  in  them,  (e)  The  case  is  no  doubt 
stronger  where  there  are  other  trusts  which  clearly  require  the  trustees 
to  take  some  estate ;  for  "  it  would  be  a  strange  and  artificial  construc- 
tion to  hold  first  that  the  natural  meaning  of  the  words  should  be  cut 
down  because  they  would  give  an  estate  more  extensive  than  the  trust 
required,  and  then  when  the  trust  does  require  the  whole  fee  simple 
that  it  must  be  supplied  by  way  of  power  defeating  the  estate  of  the 
subsequent  devisees,  and  not  out  of  the  interest  of  the  trustees."  (/) 

To  rebut  this  prima  facie  construction  it  must  be  shown  on  the  face 
of  the  will  what  less  estate  of  definite  duration  will  enable  the  trus- 
tees to  serve  the  trusts  out  of  their  interest  and  not  by  way  of  power; 
and  this  not  according  to  subsequent  events,  but  according  to  events 
possible  at  the  testator's  death,  {g)    Thus  in  Doe  d.  Kim-  Definite   ower 
ber  V.  Cafe  {h)  where  a  testator  devised  a  house  to  trustees  exCT^abfi*^ 
their  heirs  and  assignSj  in  trust  to  pay  the  rents  to  his  othe/coieaS 
daughter  E.  for  life  for  her  separate  use,  and  after  her  ^'""^' 
death  to  apply  them  for  the  maintenance  of  her  children  ^°* ""  *^**' 
during  their  minority,  and  upon  the  youngest  living  attaining  twenty- 


{d)  By  Jessel,  M.  E.,  L.  E.,  17  Eq.  257.  2  Ex.  581. 

(e)  See  per  Jessel,  M.E.,  Collier  v.Wal-        {g)  lb.;  per  Holroyd,  J.,  4  B.  &  Aid. 

ters,  L.  E.,  17  Eq.  265.  93. 

(/)  Per  Parke,  B.,  Watson  v.  Pearson,        (A)  -7  Ex.  675. 
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one  the  testator  devised  the  property  to  the  children  then  living. 
Another  estate  was  devised  to  ^he  same  trustees,  in  trust  for  the  testa- 
tor's grandson  W.  until  he  attained  twenty-one,  and  then  to  W.  in  fee. 
And  power  was  given  to  the  trustees  to  lease  both  estates  for  twenty- 
one  years.  Pollock,  C.  B.,  delivered  the  judgment  of'  the  court,  and 
observed  that  a  power  to  lease  afforded  an  argument  of  weight  in  favor 
of  the  legal  estate  (in  fee)  being  intended  to  be  given  to  the  trustees, 
espedaUy  if  it  was  an  indefinite  power  as  in  Doe  v.  Walbank,  but  that 
it  was  not  conclusive :  and  they  held  that  the  purposes  of  the  trust 
did  not  require  the  estate  of  the  trustees  to  continue  after  the  youngest 
child  had  attained  twenty-one,  and  that  the  power  to  lease  was  a  power 
only  to  be  exercised  during  the  continuance  of  this  estate  so  limited. 
"  The  authority  to  lease  (said  the  C.  B.)  extends  to  all  the  houses 
devised  to  them,  and  in  one  of  the  devises  an  estate  in  fee  is  devised 
to  the  grandson  on  attaining  twenty-one ;  and  it  cannot  be  supposed 
it  was  meant  they  should  lease  for  twenty-one  years  in  the  event  of 
that  estate  coming  into  possession." 

*The  argument  in  favor  of  giving  the  fee  to  the  trustees  afforded  by 
the  power  to  lease  for  a  limited  term  was  thus  treated  as  not  differing 
in  kind  from  that  afforded  by  an  indefinite  power ;  and  it  is  not  imme- 
diately obvious  what  estate  of  defined  duration  less  than  a  fee  the  court 
would  hold  sufficient  in  order  that  a  lease  even  for  a  limited  term 
might  take  effect  out  of  the  interest  of  the  trustees,  and  not  by  way 
of  power. 

A  power  for  trustees  to  accept  surrenders  of  leases,  though  capable 
As  to  a  power  "^  ^  different  interpretation  if  the  context  requires  it, 
renSlf""'  means  prima  fade  the  acceptance  of  the  particular  estate 
leases.  j^^  ^  pcrson  having  an  estate  in  reversion,  (i)    And  a  trust 

to  apply  rents  and  the  value  of  mature  timber  in  payment  of  debts 
implies  such  an  estate  in  the  trustees  as  w^ll  authorize  them  to  cut  the 
timber,  that  is  the  fee.]  (k) 

The  case  of  Trent  v.  Hanning  (I)  is  remarkable  for  the  difference 

of  opinion  which  prevailed  in  regard  to  the  effect  of  some 

pointing  per-     vcry  ambiguous  words.     The  will  was  in  the  following 

of  inheri-  terms :  "  I  do  hereby  give  unto  my  wife  £200  per  annum 

during  her  natural  life  in  addition  to  her  jointure,"  (which 

(i)  Blagrave  v.  Blagrave,  4  Ex.  550.  (l)  1  B.  &  P.  N.  E.  116,  10  Ves.  495,  7 

(A)  Collier  ii.  Walters,  L.  E.,  17  Eq.    East  97. 
265.] 
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was  an  annuity  secured,  to  her  before  marriage  out  of  his  real  estate,) 
"  my  just  debts  being  previously  paid,  and  I  do  give  unto  my  younger 
children  £6000  each,  to  be  paid  when  they  severally  come  to  the  age 
of  twenty-one ;  and  I  do  ^.ppoint  B,  C  and  D  as  trustees  of  inheritance 
for  the  execution  thereof."  The  Court  of  C.  P.,  on  a  case  from  chan- 
cery, held  that  the  trustees  took  no  estate,  and  had  no  power  to  create 
any  J  but  Lord  Eldon  being  dissatisfied  with  this  opinion,  and  con- 
sidering that  upon  this  point  turned  the  question,  wliether  the  annuity 
debts  and  portions  were  a  charge  upon  the  real  estate,  sent  a  case  to 
the  K.  B.,  three  judges  of  which  (EUenborough,  Grose  and  Le  Blanc, 
dissentiente  Lawrence)  certified  that  the  trustees  took  an  estate  in  fee  ; 
they  being  of  opinion  that  the  words  ["  trustees  of  inheritance  "  were 
equivalent  to  the  words]  "  trustees  of  my  inheritance,"  [or]  "  trustees 
to  inherit  my  estates  for  the  execution  of  this  my  will."  [Lord  El- 
don decided  in  conformity  with  this  certifi.cate,  and  his  decision  was 
finally  affirmed  in  D.  P.  (m) 

Again,  iu  Plenty  v.  West,  (n)  the  words  "  I  appoint  W.  exe*cutor 
of  this  my  will  so  far  as  is  necessary  to  the  performance  Appointment 
of  the  trusts  relating  to  my  real  estate  "  occurring  in  a  perform  "rusts 
testamentary  paper  purporting  to  dispose  only  of  real  °'^'"! 
estate,  and  containing  no  direct  devise,  (o)  but  only  a  direction  as  to 
the  division  of  such  real  estate,  were  held  to  give  W.  an  estate  in  fee 
simple.    And  an  appointment  of  A  and  B  "to  be  trustees  _"tobetrua- 
as  also  their  heirs  and  assigns  to  both  will  and  codicil,"  thtl/heSsand 
(both  of  which  instruments  dealt  with  real  and  personal   °^'S"s-" 
estate,)  was  held  by*  Sir  R.  Kindersley,  V-  C,  to  give  the  legal  fee  to 
the  trustees,  {p) 

But  where  there  was  a  direct  devise  to  two  in  trust,  a  subsequent 
appointment  of  these  two  and  a  third  "  to  be  trustees  and  executors  " 
was  held  not  to  make  the  third  a  joint  devisee.  (9) 

A  direction  that  annual  or  gross  sums  shall  be  paid  out  Direction  to 
of  an  estate  by  persons  who  are  appointed  executors  of    certiirsums*'' 
the  estate,  (r)  or  of  the  will,(s)  or  trtistees  "to  see  justice  °"'of  ««'ate. 

[(m)  1  Dow  102.  272. 

(n)  6  C.  B.  201.  (?)  Sidebotham  v.  Watson,  11  Hare  170. 

(0)  There  was  in  fact  a  devise  vesting        (r)  Doe  d.  Gillard  v.  Gillard,  5  B.  & 

the  fee  in  trustees,  but  this  was  omitted  in  Aid.  785. 

the  case  sent  from  chancery  for  the  opinion         (s)  Gates  v.  Cooke,  3  Burr.  1684,  1  W. 

of  the  Court  of  C.  P.    See  16  Beav.  175.  Bl.  543. 


{p)  Bennett  v.  Bennett,  2  Dr.  &  Sm. 
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done/'  (t)  or  the  direction  alone  without  such,  appointment,  (u)  is,  it 
seems,  an  implied  devise  of  the  fee  to  those  persons  ;  and  a  direction 
to  executors  to  manage  leaseholds  and  pay  the  clear  rents  to  A  for  life 
is  a  devise  of  the  legal  estate  to  the  executors  during  the  life  of  A.  {x} 
So  an  appointment  by  codicil  of  a  trustee  in  the  place  of  a  trustee 
named  in  the  will,  operates  as  an  implied  gift  to  the  former  of  the 
trust  estate.]  {y) 

The  reader  will  have  perceived  (though  the  position  has  not  hitherto 
been  distinctly  advanced),  that  the  same  principle  which 
whfoh^egu-  determines  whether  the  trustees  take  any  estate,  regulates 
qvMnmyoi  also  tile  nature  and  duration  of  that  estate;  the  estab- 
lished doctrine  being  (subject  to  certain  positive  rules  of 
construction,  propounded  by  the  legislature,  and  which  will  be  pres- 
ently considered)  that  trustees  take  exactly  that  quantity  of  inter- 
est which  the  purposes  of  the  trust  require ;  and  the  question  is  not 
whether  the  testator  has  used  words  of  limitation,  or  *expressions 
adequate  to  carry  an  estate  of  inheritance :  but  whether  the  exigencies 
of  the  trust  [as  they  appear  on  the  face  of  the  will,  witiiout  reference 
to  events  subsequent  to  the  testator's  death,]  demand  the  fee  simple,  or 
can  be  satisfied  by  jiny  and  what  less  estate,  (s)  8  [Those  cases  however 
in  which  it  is  laid  down  that  the  courts  look  solely  to  the  trusts  to  be 
performed,  even  where  there  are  words  of  inheritance,  must  be  read 
with  this  qualification,  that  those  words  are  to  have  their  natural  effect 

(«).  Anthony  v.  Eees,  2  Cr.  &  J.  75.  721,  3  D.  &  Ey.  58 ;  7  B.  &  Cr.  206 ;    [4 

(«)"  Doe  d.  Beezley  v.  Woodhouse,  4  T.  Ad.  &  Ell.  589 ;  4  B.  &  Aid.  93.] 

E.  89.    See  also  Ex  parte  Wynch,  5  D.,  8.  The  trustees'  estate  is  held  in  some 

M.  &  Gr.  220 ;  In  re  Boyce,  33  L.  J.,  Ch.  states,  at  least,  to  cease  when  the  purposes 

390 ;  and  cf.  London  and  South  Western  of  the  trust  are   accomplished.  Peek  v. 

EaU.  Co.  V.  Bridger,  10  Jur.  (N.  S.)  650.  Brown,  2  Eob.  (N.  Y.)  133 ;  1  N.  Y.  Eev.. 

(x)  Stevenson  o.  Mayor  of  Liverpool,  Stats.  730,  I  67  ;  Henderson  v.  Hunter,  59 

L.  K.,  10  Q.  B.  81.  Penna.  St.  335.     When  the  purposes  of  a 

{y)  In  re  Hough's  Will,  4  De  G.  &  S.  trust  are  fulfilled,  it  will  be  discharged  by 

371 ;  In  re  Turner,  2  D.,  F.  &  J.  527.]     "  the  court,  Inches  v.  Hill,  106  Mass.  578. 

(z)  8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C.  The  equitable  title  merges  in  the  legal, 

Toml.  113,  1  Eq.  Gas.  Ab.  383,  fl.  4  ;   3  when  they  are  united  in  one  person,  Hea- 

Taunt.  326,  and  Fea.  C.  E.  54,  Butl.  n. ;  ley  v.  Alston,  25  Miss.  190 ;  Matter  of  De 

Lucas'  Eep.  523, 10  Mod.  518  ;  2  Str.  798 ;  Kay,  4  Paige  404.    A  trust  estate  is  not 

Willes  650  ;  Cas.  temp.  Talb.  145 ;  1  Ves.  governed  by  the  statute  of  descents,  but 

485 ;   3  Burr.  1684 ;   2  T.  E.  444 ;   7  Id.  passes  to  the  eldest  son  by  the  commoa 

433,  652 ;  3  East  533  ;  9  East  1 ;  1  "Ves.  &  law  rule  of  descent.  Wills  v.  Cooper,  1 

B.  485 ;  2  Sw.  375  ;   3  Bing.  13,  10  J.  B.  Dutch.  137. 
Moo.  453;   5  J.  B.  Moo.  143,"  1  B.  &  Cr. 
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to  give  a  fee  simple  unless  the  context  shows  that  it  is  cut  down  to  an 
estate  terminating  at  some  time  ascertained  at  the  time  of  the  testator's 
death.  If  no  precise  period  for  the  termination  can  be  shown,  it  re- 
mains an  estate  in  fee.J  (a) 

Thus,  in  the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon  trust 
to  pay  and  apply  the  rents  for  the  benefit  of  a  person  for  j-gj^jg  ^f 
life,  and  after  his  decease  to  hold  the  lands  in  trust  for  ^eMurate""" 
other  persons ;    the  direction   to  apply  the  rents  being  '^'*'^  duties. 
limited  to  the  cestui  que  trust  for  life,  the  estate  of  the  trustee  will  ter- 
minate at  his  decease.  (6)     And  it  seems  that  a  limitation  to  trustees 
and  their  heirs  may  be  restrained,  by  implication  to  an  estate  pur  autre 
vie  even  in  a  deed,  (c)  [if  necessary  to  prevent  inconsistency  or  contra- 
diction. (cZ) 

Again,  in  Adams  v.  Adams,  (e)  there  was  a  devise  to  trustees  and 
their  heirs  upon  trust  to  permit  and  suffer  J.  to  take  the 
rents  during  his  life,  "subject  with  this  proviso  to  pay  anmd^out 
my  wife  or  her  assigns  an  annuity  of  four  guineas  during 
her  life ;  if  J.  die  before  my  wife,  to  permit  my  wife  to  enjoy  the 
lands  during  her  life,"  and  after  the  decease  of  J.  and  the  testator's 
wife,  the  lands  were  devised  to  the  heirs  male  of  the  body  of  J.     The 
wife  died  in  the  lifetime  of  J.     It  was  held,  assuming  that  the  an- 
nuity to  the  wife  was  not  a  legal  rent  charge  (/)  and  that  the  *trus- 
tees  took  some  estate  in  order  to  enable  them  to  pay  the  annuity,  that 
such  estate  lasted  only  during  the  life  of  the  annuitant;  J.  therefore 
had,  at  all  events,  a  previous  estate  of  freehold  which,  joined  to  the 

[(o)  Per  Parke,  B.,  Blagrave  v.  Bla-  (e)  6  Q.  B.  860,  9  Jur.  300.. 

grave,  4  Ex.  550  ;  per  Coleridge,  J.,  Poad  What  words    create   a   legal  rent- 

V.  Watson,  6  E.  &  B.  617  ;  and  per  Jessel,  charge. — (/)   Where  lands  are  devised 

M.  E.,  Collier  v.  Walters,  L.  E.,  17  Eq.  to   trustees,   "  subject    to "   or  "  charged 

261.]  with"  the  payment  of  a  yearly  sum  of 

(J)  Doe  d.  Hallen  v.  Ironmonger,  3  East  money,  a  legal  rent-charge  is,  it  seems, 

533 ;  Robinson  v.  Gray,  9  East  1 ;  [Cooke  created.  Buttery  v.  Eobinson,  3  Bing.  392 ; 

u.  Blake,  1  Ex.  220  ;  Playford  v.  Hoare,  3  Ramsay  v.  Thorngate,  16  Sim.  575.     But 

Y.  &  J.  175.]   Farmer  v.  Francis,  2  Bing.  where  real  and  personal  property  together 

151,  9  J.  B.  Moo.  310,  seems  contra,  but  are  so  given,  it  is  a  personal  annuity,  Tay- 

the  attention  of  the  court  was  directed  lor  «;.  Martindale,  12  Sim.  158  ;  Parsons  «. 

exclusively  to  another  point.  Parsons,  L.  R.,  8  Eq.  260 ;  unlike  rent  re- 

(c)  Venables  v.  Morris,  7  T.  E.  342,  438 ;  served  on  a  demise  of  realty  and  chattels, 
Blaker  v.  Anscombe,  1  B.  &  P.  N.  R.  25  ;  which  issues  out  of  the  land  alone,  Fare- 
Curtis  V.  Price,  12  Ves.  89.  well  v.  Dickinson,  6  B.  &  Cr.  251,  9  D.  & 

[{d)  Lewis  v.  Eees,  3  K.  &  J.  132 ;  Cooper  Ey.  245. 
V.  Kynock,  L.  E.,  7  Ch.  398. 
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subsequent  limitation  to  the  heirs  male  of  his  body,  gave  him  an 
estate  tail. 

But  if  the  annuity  is  charged  on  the  coi-pus  of  the  estate  the  trustees 
take  the  _fee,  because  tlie  trust  may  continue  after  the  death  of  the 
annuitant,  or  arrears  may  be  raised  by  sale  or  mortgage,  [g) 

And,  as  the  estate  of  the  trustees  ceased  when  there  was  no  longer 
As  to  com-  ^^y  necessity  for  them  to  retain  it,  so  it  did  not  com- 
Se"tate  of*  mcnce  before  tliere  was  a  necessity  that  they  should  have 
trustees.  jj. .  ^g^  under  a  devise  to  trustees  upon  trust  to  permit  the 

testator's  wife  to  receive  the  rents  and  profits  till  her  son  attained  the 
age  of  twenty-one,  and  then  upon  trust  to  convey  to  the  son  in  fee,  it 
was  held  that  although  the  trustees  must  take  the  legal  estate  in  order 
to  convey  it  to  the  son  when  of  age,  the  wife  took  a  chattel  interest 
during  the  son's  minority.]  (/i) 


And  though  (as  we  have  seen)  where  the  devise  is  to  the  twe  of  the 
Indefinite  de-  trustees,  they  take  the  legal  estate  independently  of  the 
onniBtees * "**  evidence  of  intention  supplied  by  the  nature  of  the  trust; 
enlargement^     ^^^  though  by  a  necessary  consequence  of  this  principle 

oi- restriction.       ^j^^   g^^^^^.   ^f   ^j^^jj,   ^^^^^   ^^^^^  jf  ^j^^  ^^jjj    j^   ^jg^^,   ^^^ 

express  on  the  point,  in  like  manner  be  regulated  by  the  terms  of  the . 
will ;  yet,  if  the  testator  has  affixed  no  express  limit  to  its  duration, 
such  estate  will,  as  in  other  cases,  be  measured  by  the  exigencies  of  the 
trust  or  duty  (if  any)  which  is  imposed  on  the  devisees,  [i) 

And  here  it  is  proper  to  observe,  that  where  a  "will  takes  effect  as 

an  appointment  under  a  power  to  appoint  the  use,  any 

appointments     devisc  which  it  Contains  will  vest  the  legal  estate  in  the 

under  powers.       -,       .  .  ■  '    i         p  i     ,  .    • 

devisee,  irrespectively  ot  any  purpose  or  duty  requiring 
that  he  should  have  the  estate,  as  such  devise  amounts  to  a  mere  dec- 
laration of  the  use  of  the  instrument  creating  the  power,  in  other 
words,  a  mere  nomination  of  the  cestui  que  use;  consequently  any 
*limitation  engrafted  on  the  devise  operates  only  on  the  equitable 
interest,  though  it  be  in  terms  to  the  use  of  the  person  or  persons 
intended  to  take  the  estate  beneficially. 


(g)  Feuwick  v.  Potts,  8  D.,  M.  &  G.  506.  Ell.  188.] 
As  to  when  a  direction  to  raise  money  out        (i)  See  Curtis  v.  Price,  12  Ves.  89,  where 

of  "  rents  and  profits  "  charges  the  corpm,  the  limitations  were  in  adeed, which  makes 

see  oh.  XLV.  §  2.  the  case  sti-onger.  [And  see  per  K-  Bruce, 

(A)  Doe  d.  Noble  v.  Bolton,  11  Ad,  &  V.  C,  Eiley  v.  Garnett,  3  De.  G.  &  S.  632.] 
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And  the  result  is  the  same  in  the  case  of  devises  of  copyhold 
land,  (k)  as  wills  of  such  property  take  effect  merely  as  ^  ^  devises 
instruments  directory  of  the  uses  of  the  previous  sur-  °^ '^°py^°^^^- 
render  to  the  use  •of  the  will,  which  was  formerly  essential  to  the 
validity  of  the  devise,  and  the  operation  of  which  is  now,  by  the 
statutes  dispensing  with  the  necessity  of  such  surrender,  (J)  trans- 
ferred to  the  will  itself.  It  is  clear,  therefore,  that  a  devise  of  copy- 
hold lands  simply  to  A  and  his  heirs,  in  trust  for  B  and  his  heirs, 
■would  vest  the  legal  inheritance  in  A  for*  the  benefit  of  B,  in  fee.  (m) 
Still,  however,  it  should  seem,  according  to  the  principle  just  stated 
in  regard  to  devises  of  freehold  lands  to  the  use  of  trustees,  that  the 
extent  and  duration  of  an  estate  conferred  by  an  indefinite  devise  of 
copyholds  would,  like  that  of  a  devisee  cestui  que  use  of  freeholds 
(whose  estate  is  undefined),  depend  upon,  and  be  regulated  by,  the 
nature  of  the  trust  reposed  in  the  devisee. 

But  in  Houston  v.  Hughes,  it  was  argued  at  the  bar,  and  assumed 

by  the  court,  that  as  the  copyholds  included  in  the  devise  indefinite  de^ 
/  t*  vise  of  copy- 

were  not  withm  the  statute  of  uses,  the  trustees  necessa-  i^oids  limited 

\  ^  by  nature  of 

I'ily  took  the  entire  fee ;  however,  this  point  does  not  ap-  ''"='■ 
pear  to  have  been  much  canvassed,  and  the  doctrine  is  not  only  irrec- 
oncilable with  the  principles  of  the  analogous  cases  just  stated,  but  is 
in  direct  opposition  to  Doe  d.  Woodcock  v.  Barthrop,  (n)  which  was 
not  cited,  and  is  as  follows  :  A  devised  copyhold  lands  to  B  and  C, 
and  their  heirs,  in  trust  to  permit  D  or  her  assigns  to  occupy  tiie 
same,  or  to  pay  to  or  permit  her  or  her  assigns  to  receive  the  rents, 
for  her  natural  life  for  her  separate  use,  and,  subject  to  such  estate  and 
interest  of  D,  the  testator  devised  the  premises  to  such  uses  as  D 
should  by  her  will  appoint,  and,  in  default  of  appointment,  to  her 
right  heirs;  it  was  held  that  under  the  limitation  to  B  and  C  and 
their  heirs,  though  not  restricted  in  terms  to  the  life  of  D,  the  estate 
was  vested  in  B  and  C  and  their  heirs  for  the  life  of  D  only,  on  whose 
decease  the  legal  estate  vested  in  the  appointee  of  D  (who  exercised 
her  power),  and  such  appointee  accordingly  recovered  in  ejectment 
against  the  persons  claiming  under  the  surrenderee  of  the  trustees. 
*The  same  question  may  arise,  and  the  same  principle,  it  is  con- 


{k)  See  Houston  v.  Hughes,  6  B.  &  Cr. '!  .    (m)  Houston  v.  Hughes,  6  B.  &  Or.  403. 
403,  9  D.  &  Ey.  464.  ■      [n)  5  Taunt.  382.     [See  also  Baker  v. 

■'  (l)  55  Geo.  III.,  c.  192,  and  1  Vict.,  c.     White,  L.  E.,  20  Eq.  177 ;  Allen  v.  Bew- 
26,  §4 ;  ante  vol.  I.,  pp.  *57,  *60.  sey,  7  Ch.  i).  457.] 
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« 

74  ESTATES   OF   TRUSTEES.  [gHAP.  XXXIV. 

Bequests  of  ceived,  would  apply,  with  respect  to  leaseholds  for  years, 
hcwftofal  which,  it  is  well  known,  are  not  within  the  statute  of 
natareof''''  "ses.  (o)  Til  US,  a  bequest  of  property  of  this  description 
trusts.  |.^  ^^  simply  in  trust  for  B,  would   unquestionably  vest 

the  legal  estate  in  A,  although  no  duty  or  office  were  cast  on  him 
requiring  that  he  should  have  the  legal  ownersliip  ;  and,  by  necessary 
consequence,  A  must,  in  such  a  case,  take  the  entire  term,  there  being 
nothing  to  restrict  or  qualify  his  estate.  It  does  not  follow,  however, 
that  where  a  definite  duty  or  office  is  imjiosed  on  the  trustee,  he  would 
take  the  entire  legal  estate  in  the  term  ;  for,  as  the  law  allows  chattel 
interests  in  lands  to  be  made  the  subject  of  an  executory  bequest  after 
a  prior  limitation,  not  exhausting  the  whole  term,  even  though  the 
prior,  interest  were  au  estate  for  life,  it  seems  to  be  a  necessary  result 
of  this  doctrine,  that  such  an  executory  bequest  may  be  made  ulterior 
to  the  partial  or  limited  estate  of  a  trustee ;  and  it  cannot  be  material 
whether  the  restriction  of  the  trustee's  estate  was  in  express  terms,  or 
resulted  from  the  nature  of  the  duty  imposed  on  him.  For  instance, 
if  a  term  of  years  were  bequeathed  to  A,  until  B  should  attain  the  age 
of  twenty-one  years,  in  trust  for  the  maintenance  of  B,  and  when  he 
attained  the  age  of  twenty-one,  then  to  B,  there  can  be  no  doubt  that 
the  estate  of  the  trustee  would  terminate  at  the  majority  of  B,  from 
which  time  the  property  would  vest  in  possession  in  B.  And  it  is  con- 
ceived that  the  effect  would  be  the  same  if  the  bequest  were  in  the 
following  terms :  "  I  give  my  leasehold  estate  called  A,  to  B,  his 
executors  or  administrators  (without  any  specification  of  estate),  upon 
trust  to  pay  the  rents  to  C  during  his  minority,  and  when  he  shall 
attain  twenty-one,  then  I  give  the  same  to  C."  The  estate  of  B  would 
cease  at  the  majority  of  C,  when  the  purposes  of  the  trust  would  be  at 
an  end,  although  the  bequest  of  B  leaves  undefined  the  nature  and 
extent  of  his  estate,  {p) 

And  here  it  may  be  observed  that  where  a  testator  has  an  equitable 
interest  only  in  the  land  which  is  the  subject  of  a  devise  in  trust,  and 

Inconvenience  of  leaseholds  for  of  opinion  appears  not  to  exist.  [The  stat. 

years  not  being  within  statute  of  uses.  22  and  23  Vict.,  o.  35,  §  21,  which  enables 

— (o)  Not  a  little  practical  inconvenience  any  person  to  assign  chattels  real  directly 

has  arisen  from  the  exclusion  of  chattel  to  himself  and  another,  has  removed  one 

interests  in  land  from  the  operation  of  the  fruitful  source  of  this  inconvenience, 

statute  of  uses,  whatever  may  have  been  {p)  See  ace.   Stevenson  v.  Mayor  of 

the  real  ground  of  that  exclusion ;  which  Liverpool,  L.  E.,  10  Q.  B.  81.] 
is  a  point  on  which  an  entire  coincidence 
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such  devise  would,  if  the  testator  had  the  legal  ovVner-  Effect  where 

1  ■  1111  1  •     1   -n         testator,  who 

snip,  carry  the  dry  legal  estate  only,  unaccompanied  *by  apparently 
any  duty  or  office,  the  trustee  takes  nothing  under  the  ha^anequita- 

•',•''  °  ble  interest 

devise;  the  effect  being  the  same  as  if  t!ie  land  had  been  ""'y- 
devised  directly  to  the  oestui  que  trust.  If,  however,  the  trusteeship 
created  by  the  will  is  of  a  nature  to  involve  the  performance  of  any 
office  or  duty  (as  a  trust  to  sell  or  grant  leases),  the  devise,  though 
failing  so  far  as  it  purports  to  vest  the  legal  estate  in  the  trustee,  has 
the  effect  of  onerating  him  with  the  prescribed  'duty  in  respect  of  the 
devised  equitable  interest,  no  less  than  if  the  legal  estate  had  passed 
under  it.  For  instance,  supposing  the  testator  to  devise  land^  in  which 
he  has  only  an  equity  of  redemption  to  A  in  fee-simple,  in  trust  for 
B,  the  devise  would  not  confer  any  estate,  or  impose  any  (hity  on  A, 
but  the  entire  beneficial  interest  would  pass  directly  to  B.  If,  on  the 
other  hand,  the  testator  had  devised  such  equity  of  redemption  to 
trustees,  upon  trust  for  sale,  though  the  trustees  would  not  have 
acquired  any  actual  estate  at  law  (the  testator  himself  having  none),, 
yet  the  property  would  be  salable  by  the  trustees  in  the  same  manner 
■as  if  the  legal  ownership  had  become  vested  in  them. 

It  is  sometimes  a  question  of  difficulty  (but  which,  as  we  shall 
presently  see,  cannot  arise  under  wills  that  are  regulated  Devises  to  pay 

,       ■.  -.  .  -.      .  debts,  legacies, 

by  the  present  law),  to  determine  whether  a  devise  to  &o. 
persons,  without  words  of  limitation,  to  pay  debts  and  legacies,  raise  a 
sum  of  money,  secure  a  jointure,  or  the  like,  gives  them  the  inherit- 
ance or  a  chattel  interest  only.9  In  Cordal's  Case,  (q)  where  the  devise 
was  to  two  persons,  to  hold  for  payment  of  legacies  and  debts,  and 
afterwards  fo  A  for  life,  with  remainders  over;  it  was  resolved  that 
this  was  no  freehold  in  tliein,  but  only  a  term  of  years,  "  though  it 
could  not  be  said  for  any  certain  number  of  years." 

So,  in  Carter  v.  Barnadiston,  (r)  where  a  testator  devised   that,  io- 

9.  Barnett's  Appeal,  46  Penna.  St.  392 ;  18  ;  People  v.  Eohinson,  29  Barb.  79  f- 
Shankland's  Appeal,  47  Id.  113 ;  Fay  v.  Killam  v.  Allen,  52  Barb.  606 ;  Walker  v. 
Taft,  12  Cush.  448  ;  Wright  v.  Douglass,  7  Whiting,  23  Pick.  313  ;  Ware  v.  Eichard- 
N.  Y.  564  ;  Striker  v.  Mott,  28  N.  Y.  89 ;  son,  3  Md.  505,  548 ;  Inman  v.  Jackson,  4 
Cutter  V.  Hardy,  48  Cal.  568 ;  Pearce  v.  Greenl.  237 ;  Eichardson  v.  Woodbury, 
Savage,  45  Me.  90;  Mead  v.  Jennings,  46 '  43  Me.  206. 
Mo.  91 ;  loor  v.  Plodges,  1  Speers  Eq.  593,         (q)  Cro.  El.  316. 

597 ;  Tobias  «.  Ketchum,  32  N.  Y.  328  ;         (c)  1  P.  W.  505,  2  Eq.  Cas.  Ab.  224,  pi. 
La  Grange  v.  L'Amoureux,  1  Barb.  Ch.     5,  6,  3  B.  P.  C.  Toml.  64. 
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Indefinite  ^^^  Certain  property  should  not  be  sufficient  to  pay  his 

heu to be'*'*°'  debts  and  legacies,  then  his  executors  should  receive  the, 
created.  profits  (s)  of  his  real  estate  for  payment  of  his  debts  and 

legacies,  and,  after  those  should  be  paid,  then  he  devised  certain  lands 
to  P.  for  life,  with  remainders  over ;  it  was  considered  that  the  execu- 
tors took  a  chattel  interest  only  until  the  debts  and  legacies  were 
paid.  {{) 

*But  in  Gibson  v.  Lord  Montfort,  (m)  where  A  gave  all  his  real 
and  personal  estate  to  trustees,  their  executors,  adniinisti;ators  and  as- 
signs, in  trust  to  pay  several  annuities,  sums  and  legacies  out  of  the 
produce  of  the  personal  estate ;  if  that  should  be  deficient,  then  to  pay 
the  same  put  of  the  rents  and  profits  arising  by  the  real  estate ;  and  as 
to  the  residue  of  his  real  and  personal  estate,  after  provision  being 
made  for  payment  of  the  legacies,  &c.,  he  gave  the  same  to  the  child- 
ren of  his  daughter ;.  Lord  Hardwicke  held  that  the  trustees  took  a 
fee ;  for  that,  if  these  pecuniary  legacies  were  not  paid,  the  real  estate 
must  be  sold  to  satisfy  them ;  that  this  was  a  purpose  which  it  was 
impossible  to  serve,  unless  the  trustees  had  the  inheritance.  He  said 
that  the  objection,  that  the  words  of  limitation  were  descriptive  of  a 
chattel  interest,  might  have  had  weight  if  there  had  not  been  a  per- 
sonal estate  included  in  the  devise. 

It  will  be  observed,  that  here  the  word  "  estate "  was  adequate  to 
pass  the  fee  independently  of  the  trust ;  but  this  was  not  adverted  to 
by  Lord  Hardwicke. 

In.  the  next  case,  however,  a  limitation  to  trustees  and  their  personal 
Trust  to  raise  representatives,  to  raise  a  sum  of  money,  was  held,  under 
sum  of  money,  ^.jjg  circumstances,  to  confer  a  chattel  interest  only,  in  ad- 
dition to  an  estate  of  freehold  which  tliey  took  for  other  purposes.     , 

The  case  referred  to  is  Doe  d.  White  v.  Simpson,  (a;)  where  a  testa- 
Trustees  ^°^  devised  to  A  and  B,  and  the  survivor  of  them,  and  the 

a^hatte'"'^*  executors  and  administrators  of  such  survivor,  certain 
interest.  lands,  and  the  arrears  of  rents,  and  a  bond  and  judgment 

given  by  C,  a  tenant,  for  rent  due,  in  trust  that  they  out  of  the  rents 
and  profits  and  arrears  due  should  pay  two  life  annuities;  and,  after 
payment  thereof,  then,  in  trust  out  of  the  residue  of  the  rents  and 
profits  to  pay  to  certain  persons  £800  for  the  children  of  W.,  and 

(s)   As  to  the   question   whether  the  (t)  See  also  Hitchens  v.  Hitchens,  2 

moneys  in  these  cases  are  raisable  out  of  Vern.  403,  Pre.  Ch.  133. 

the  annual  profits,  or  authorize  a  sale,  see  (u)  1  Ves.  485 

infra,  ch.  XLV.,  §  2.  {x)  5  East  162. 
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after  payment  of  the  said  annuities  and  the  £800,  he  devised  the  suid 
estates  to  "VV.  for  life,  with  remainders  over.  And  the  testator  author- 
ized A  and  B,  and  the  survivor,  his  executors,  &c.,  to  grant  building 
leases,  as  often  as  there  should  be  occasion,  for  any  number  of  years. 
It  was  held,  that  the  trustees  took  the  legal  estate  for  the  lives  of  the 
annuitants,  together  with  a  term  of  years  sufficient  for  the  purpose  of 
raising  the  £800,  and  not  the  fee.  Lord  Ellenborough  relied  *mucb 
on  the  bond  and  judgment  being  coupled  with  the  lands  in  the  devise. 
So,  in  Heardson  v.  Williamson,  (y)  where  a  testator  devised  to  A 
and  B,  and  the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  an  estate  at  P.,  and  a  tenement  at  S.,  and  the  fixtures 
of  his  shop,  in  trust  for  sale,  and  with  the  money  arising  from  sucli 
sale  to  pay  off  all  such  sums  as  should  be  owing  upon  mortgage  of  all 
or  any  of  the  estates  thereinafter  devised,  and  if  any  surplus  should 
remain,  upon  trust  to  pay  such  surplus  to  his  wife ;  and  the  testator 
devised  his  other  estates  to  his  wife  during  widowhood,  subject  to  an 
annuity,  aud  to  the  annual  payment  of  £100  until  the  mortgage  debts 
thereinbefore  directed  to  be  paid  by  the  sale  aforesaid  were  discharged ; 
and,  after  the  decease  of  his  said  wife,  in  case  the  said  debts  should  not 
have  been  paid  off,  the  testator  gave  such  estates  to  A  and  B  and  the 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor,  in 
trust  to  let  the  same,  and  apply  the  rents  in  payment  of  the  mortgage 
debts  if  any  should  remain,  until  the  whole  should  be  paid  by  the  gradual 
receipt  of  the  rents ;  and,  after  the  decease  or  marriage  of  his  wife,  or 
the  liquidation  of  the  mortgage  debts  (as  the  case  might  be),  the  tes- 
tator devised  the  last-mentioned  estates  to  his  son  for  life,  with  re- 
mainder to  such  children  as  he  should  have  in  fee.  The  son  [who 
was  heir-at-law]  (a)  executed  a  conveyance,  which,  if  the  estate  limited 
to  his  children  was  a  contingent  remainder  (he  then  having  had  no 
child),  had  destroyed  such  remainder;  and  hence  arose  the  question, 
whether  the  trustees  took  the  fee ;  if  they  did,  the  interests  of  the 
children,  being  equitable,  of  course  were  indestructible.  Lord  Lang- 
dale,  M.  K.,  admitted  that  the  circumstances  of  the  estate  being  limited 
to  the  trustees  and  their  executors  or  administrators,  would  not  pre- 
vent the  fee  from  vesting  in  them  if  the  purposes  of  the  trust  required 
it;  but  he  observed  that  they  were  to  take  only  an  estate  until  the 
debts  were  paid,  and  he  did  not  see  the  least  necessity  for  their  having 
the  reversion  for  that  limited  purpose. 

{y)  1  Kee.  33.  [(«)  5  L.  J.  (N.  S.),  Ch.  166. 
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The  construction  which  gives  to  trustees  an  undefined  chattel  in- 
terest, either  with  or  without  a  prior  freehold,  has  been 
cfaea'jSIt"  Considered  so  inconvenient  in  its  consequences,  and  so 
ished  by  1  difficult  of  application,  that  its  exclusion  was  (as  we  shall 
presently  see)  made  one  of  the  objects  of  the  stat.  1  Vict., 
c.  26. 

*[Even  under  tlie  old  law  there  was  no  case  where,  if  the  devise 
Trustees  held  ^^"^^  ^"  ^^^^  ^^'^^  instance  to  trustees  and  their  heirs,  they 
dLtermtaabie  ^^'^^'^  held  to  take  an  indefinite  chattel  interest,  (a)  Under 
*^®'  such  a  devise,  they  were -in  some  cases  held  to  take  a  base 

fee  determinable  on  payment  of  the  charges,  whether  those  charges 
were  to  be  raised  out  of  annual  rents  (6)'or  by  sale  or  mortgage  of  the 
estate,  (c)  That  construction,  however,  was  inconsistent  with  the  rule 
afterwards  more  fully  recognized,  that  the  express  fee  remained  unless 
cut  down  by  the  context  to  a  less  estate  of  definite  duration,  and  the 
cases  in  which  it  had  been  adopted  were  ignored  :  (d)  their  very  exist- 
ence was  lately  denied,  (e) 

In  Collier  v.  Walters  (/)  a  testator  devised  land  to  A  and  B,  their 
indeBnite  hcirs  and  assigns,  upon  trust  to  stand  seized  of  the  same 

teraf'noT  "  during  the  life  of  W.  C,  and  also  until  the  whole  of  my 
Sevl^'^er-''*'*  just  debts,  together  with  the  following  legacies,  be  fully 
pressiy  in  fee.  ^^jj  ^g-jj  ^p^j^  ^j^^  trusts  thereinafter  named,  viz.,  upon 
trust  to  set  and  let  the  same,  and  to  pay  and  apply  the  rents  and 
yearly  profits  and  the  value  of  mature  timber  in  discharge  of  the  debts 
until  they  were  paid,  and  then  of  the  legacies,  and  from  thenceforth 
upon  further  trust  to  pay  over  the  rents  to  W.  C.  during  his  life,  and 
after  his  decease  and  payment  of  all  the  debts  and  of  the  legacies  and 
trust  expenses,  the  testator  "  devised  his  said  real  estate  to  the  heirs  of 
the  body  of  W.  C,  and  for  default  of  such  issue  to  the  testator's  right 
heirs  forever."  In  a  previous  case  on  the  same  will,  it  had  been  held 
by  Sir  J.  Eomilly,  M.  li.,  that  the  trustees  took  a  determinable  fee ;  {g) 

(a)  The  case  of  a  defined  chattel  inter-  (d)  Blagrave  v.  Blagrave,  4  Ex.  550. 

est  either  expressly  limited,  Warter  v.  And  see  Poad  v.  Watson,  6  Ell.  &  Bl.  606. 

Hutchinson,  2  B.  &  Bing.  349,  1  B.  &  Or.  (e)  By  Jessel,  M.  E.,  L.  R.,  17  Eq.  261. 

721,  or  implied  from  the  trusts.  Doe.  d.  (/)  L.  E.,  17  Eq.  252. 

Kimber  v.  Cafe,  7  Ex.  675,  must  of  course  (g)  Collier  v.  M'Bean,  34  Beav.  426. 

be  distinguished.  On  appeal,  L.  E.,  1  Ch.  81,  K.  Bruce,  L. 

(6)  Wellington  v.  Wellington,  4  Burr.  J.,  thought  the  trustees  had  a  fee  simple 

21 65, 1  W.  Bl.  645.  See  also  Doe  d.  Brune  absolute;    but  under  the  circumstances 

V.  Martyn,  8  B.  &  Cr.  497.  the  court  would  not  force  on  a  purchaser 

(c)  Glover  v.  Monckton,  3  Bing.  13.  a  title  depending  on  that  construction. 
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but  this  was  deemed  by  Sir  G.  Jessel,  M.  E.,  to  be  untenable,  (/i)  It 
was  then  argued  that  the  express  terms  of  limitation  ("during  the  life 
of  W.C.,  and  also  until  "  debts  and  legacies  were  paid)  gave  the  trus- 
tees a  freehold  interest  during  the  life  of  W.  C,  and,  if  at  his  death 
the  debts  were  not  paid,  a  further  chattel  interest  until  they  were 
paid.  But  the  M.  E.  rejected  this  construction  also.  He  said  it  was 
*quite  a  possible  interest,  but  he  could  not  find  it  there.  It  might 
have  been  so  if  those  were  the  words,  but  they  were  not  the  words. 
It  would  give  a  new  estate  (if  necessary)  after  the  life  estate ;  but  the 
words  were,  in  the  first  place,  "  to  pay  the  rents  and  profits,"  and  then 
to  pay  the  surplus  to  the  tenant  for  life,  showing  that,  instead  of 
raising  a  new  contingent  estate  the  testator  thought  that  W.  C.  would 
live  long  enough  to  allow  the  rents  to  pay  off  the  whole  of  the  debts 
and  legacies  during  his  life,  [i)  There  was  not  enough,  tlierefore,  to 
cut  down  the  fee  first  given  to  any  less  estate ;  while  the  trust  to  set 
and  let,  and  the  implied  authority  to  cut  timber,  which  in  the  absence 
of  an  express  power  they  could  only  possess  as  owners  of  the  fee,  were 
reasons  the  other  way. 

It  is  further  to  be  observed  that,]  even  under  the  old  law,  it  was 
held  that  if  the  purposes  of  the  trust  could  not  be  satisfied  ^^.^ 
by  an  estate  pur  autre  vie,  or  by  such  an  estate  with  a  though  ti/e*' 
chattel   interest    superadded,  the   trustees   took   the   fee,  sMouyoom-' 
though  the  prescribed  purposes  did  not  require  and  could  ""^^u^'^- 
not  exhaust  the  entire  fee  simple. 10 

Thus,  in  Harton  v.  Harton,  (k)  where  the  devise  was  to  A  and  B 
and  their  heirs,  in  trust  to  permit  C  [a.  feme  coverte)  to  re-  jj^^^j.  ^^ 
ceive  the  rents  during  her  life  for  her  separate  use  and  so  Harton. 
as  not  to  be  subject  to  the  debts,  &c.,  of  her  husband,  with  remainder 
to  the  use  of  her  sons  successively  in  tail,  remainder  to  her  daughters 
in  tail ;  and  in  default  of  such  issue  (without  fresh  words  of  gift) 

See  n(fw  as  to  doubtful  titles  Alexander  have  priority  in  right  during  the  life  of 

V.  Mills,  L.  E.,  6  Ch.  124.  W.  C,  and  if  at  his  death  there  were  any 

\h)  He  said  that  no  authority  could  be  still  unpaid  then  that  the  trustees  should 

found  for  such  an  estate.    Neither  Well-  have  some  further  estate  "  until "   pay- 

ington  V.  Wellington  nor  Glover  v.  Monck-  ment  ?] 

ton  was  cited.  10.  Deering  v.  Adams,  37  Me.  264  ;  In- 

(i)  This,  pushed  home,  would  show  an  man  v.  Jackson,  4  G-reenl.  237  ;  Bichard- 

intention  to  give  the  trustees  and  their  son  v.  Woodbury,  43  Me.  206. 

heirs  an  estate  for  the  life  of  W.  C.  and  [k)  7  T.  B.  652.     See  also  Hawkins  v. 

no  more.    Might  not  "the  words"  mean  Luscombe,  2  Sw.  391. 


only  that  the  debts  and  legacies  should 
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upon  trust  to  permit  D  (another  Jeine  coverte)  to  receive  the  rents  for 
her  separate  use,  with  remainder  to  the  use  of  her  sons  and  daughters 
in  tail  in  like  manner,  and  so  on  to  another  feme  coverte  and  her 
children,  and  then  to  the  use  of  E  in  tail,  with  reversion  to  the  use  of 
the  testator's  own  right  heirs.  It  was  held  that  the  trustees  took  the 
fee ;  "  that  constrnctiou,"  it  was  said,  "  being  necessary  to  give  legal 
effect  to  the  testator's  intention  to  secure  the  beneficial  interest  to  the 
separate  use  of  the  femes  coverte." 

Of  this  case.  Lord  Eldon  has  observed,  that  "  there  being  trusts  for 
LordEidon's  ^^^  Separate  use  of  married  women,  after  various  trusts 
HmSn"!""  ^°^  f°^  married  women,  those  trusts  could  not  subsist 
Harton.  *unless  the  legal  estate  was  in  the  trustees  from  the  begin- 

ning to  the  end ;  and  they  relied  on  the  non-repetition  of  a  legal  estate, 
there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there  had 
been  a  repetition  of  the  legal  estate  after  every  trust  for  a  married 
woman,  they  would  not  have  lield  the  whole  legal  estate  to  be  in  the 
trustees."  {I) 

Perhaps  it  is  not  strictly  accurate  to  say,  that  in  this  case  a  fee  in 
Remark  t^^®  trustccs  was  necessavy  to  secure  the  beneficial  interest 

thereon.  ^  ^^  femes  coverte  ;  for  though  the  trusts  in  favor  of  the 

second  and  third  women  could  not  arise  until  the  failure  of  the 
objects  of  the  intervening  limitations  in  tail,  yet  still  they  must  inevi- 
tably take  effect,  if  at  all,  in  their  lifetime,  and  the  fact  that  iu 
reaching  them  the  estate  necessarily  comprehended  the  objects  of  the 
intervening  limitations,  with  regard  to  whom  no  purpose  was  to  be 
answered  requiring  that  the  trustees  should  take  an  estate,  might  seem 
to  be  no  reason  for  extending  that  estate  to  the  limitations  subsequent 
to  the  gifts  to  the  several  femes  coverte.  But  probably  the  court 
thought  it  better  to  vest  the  whole  fee  in  the  trustees,  than  to  create  a 
particular  estate  which  might  extend  to  some  of  the  beneficial  devisees 
not  within  the  scope  of  it,  and  would  affect  their  relative  situation,  by 
preventing  the  devisees  in  tail,  to  whom  it  extended,  from  suffering  a 
recovery, 

[In  Brown  v.  Whiteway,  (m)  which  was  a  devise  to  trustees  and 
their  heirs  on  trusts  somewhat  similar  to  those  in  Harton  v.  Harton, 
Sir  J.  Wigram,  V.  C,  felt  bound  by  its  authority,  and  decided  accord- 
ingly ;  but  said  he  could  not  see  why  it  was  necessary  to  hold  that 
the  intermediate  estates  should  not  be  good  legal  estates.     However, 

(I)  See  Hawkins  v.  Luscombe,  2  Sw.  391.        [(m)  8  Hare  145. 
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the  authority  of  Harton  v.  Harton  has  been  frequently  recognized  and 
followed,  and  must  be  considered  established.]  (n) 

The  case  of  Wykham  v.  Wykham  (o)  presents  a  remarkable  instance 
of  contrariety  of  iudicial  opinion  as  to  the  estate  authorized 

•'  ■'  '  _  .       Power  to  limit 

to  be  created  by  a  power  to  jointure.  A  devised  lands  to  his  ^n  ^/''S'®  =^  " 

''        y  J  jointure. 

eldest  son  for  life,  remainder  to  that  son's  first  and  other 
sons  in  tail  male, 'with  remainder  to  the  testator's  other  sons  and  their 
sons  in  like  manner.  The  will  contained  a  power  to  the  devisor's 
sons,  as  they  should  become  entitled  in  pos*session,  "  from  time  to 
time  to  grant,  convey,  limit  and  appoint  all  or  any  parts,  &c.,to  trus- 
tees, upon  trust  by  the  rents  and  profits  thereof  to  raise  and  pay  any 
yearly  rent-charge,  not  exceeding  £1000,  as  a  jointure  for  any  wife  or 
wives  that  he  or  they  should  thereafter  marry,  for  and  during  the 
term  of  such  wife's  natural  life  only."  The  devisor's  eldest  son  B  in 
exercise  of  his  power  conveyed  and  appointed  the  lands  so  devised  to 
him  to  trustees  and  thdr  heirs,  upon  trust  to  raise  and  pay  certain 
yearly  rent-charges  (amounting  to  £1000),  to  his  intended  wife  as  a 
jointure.  After  the  death  of  B,  but  during  the  life  of  the  jointress 
his  widow,  the  next  tenant  in  tail,  who  was  let  into  possession,  suffered 
a  recovery,  the  validity  of  which  depended  upon  this,  whether  the 
appointment  did  or  did  not  vest  in  trustees  an  estate  of  freehold  for 
the  life  of  the  jointress.  If  it  ^d,  the  recovery  was  void  for  want  of 
the  immediate  freehold,  which  was,  in  that  case,  outstanding ;  but  in 
every  other  event,  i.  e.,  if  the  appointment  passed  no  estate,  or  a 
chattel  interest  only,  or  the  fee,  it  was  good,  in  the  former  case  as  a 
legal,  and  in  the  latter  as  an  equitable  recovery.  Lord  Eemarkabie 
Eldon  sent  a  case  to  the  Court  of  K.  B.,  who  certified  fudSSi''"^ 
that  the  trustees  took  a  fee.  The  same  question  was  then  °p""°°- 
sent  to  the  C.  P.,  and  that  court  was  of  opinion  that  the  trustees  took 
no  estate.  On  the  conflicting  certificates  Lord  Eldon  held  that  the 
recovery  was  good,  and  that  the  estate  which  the  trustees  should  have 
taken  was  a  term  of  years,  with  a  proviso  for  cesser  of  it  on  payment 
of  the  rent  charge  during  the  life  of  the  jointress  and  all  arrears 
thereon  at  the  time  of  her  death,  as  that  would  not  have  gone  to  dis- 
turb any  of  the  subsequent  uses,  (p) 

It  is  observable  that,  greatly  as  the  several  opinions  varied  in  the 

(n)  See  Toller  v.  Attwood,  15  Q.  B.  929.]     As  to  a  direction  to  settle,  see  Knocker  v. 

(o)  11  East  458,  3  Taunt.  316,  18  Ves.    Bunbury,  8  Scott  414,  6  Bing.  N.  C.  306. 

395;    [Blagrave  v.  Blagrave,  4  Ex.  550.]         (p)  See  Sugd.  Pow.  399,  924  (8th  ed.) 
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construction  of  the  devise,  they  all  conducted  to  the  same  conclusion 
as  to  the  recovery,  which,  quaeunque  via,  was  good. 

With  regard  to  estates  limited  "to  trustees  for  preserving  contingent 
.   4 ,  .       remainders,  it  may  be  observed  that  although  they  may 

AB  to  QCVISCS  .,  _  ii\»  ft  t 

to  trustees  for     not  be  (as  such  estates  usually  are)  in  terms  confined  to 

preserving  i^i  i.i-  ti 

contingent         the  life  of  the  person  taking;  the  immediately-precedina; 

remainders.  ■*■  ^  ^  ./    x  o 

estate  of  freehold,  yet  they  will  be  so  restricted  in  con- 
struction, if  the  will  disclose  no  other  purpose  which  requires  that  the 
trustees  should  take  a  larger  estate.  H 

Thus,  in  Doe  d.  Compere  v.  Hicks,  (g)  where  a  testator  devised 
*lands,  after  the  decease  of  his  wife,  to  his  father  A  for  life,  with 
remainder  to  B  for  life,  and  after  the  determination  of  that  estate, 
unto  trustees  and  their  heirs,  in  trust  to  preserve  contingent  remainders 
/rowi  being  defeated,  and  to  make  entries,  and  nevertheless  to  permit  B 
to  receive  the  rents  and  profits  during  his  life,  and  after  his  decease, 
unto  the  first  and  other  sons  of  the  body  of  B  in  tail  male  successively, 
and  in  default  of  such  issue,  unto  his  (testator's)  brother  C  for  life, 
and  after  that  estate  determined,  unto  the  trustees  and  their  heirs  to  pre- 
serve the  contingent  remaindetrs  in  manner  aforesaid  (with  various 
remainders  limited  in  a  similar  manner.)  On  an  ejectment  brought  by 
one  of  the  beneficial  devisees  it  was  intended  that  the  fee  was  in  the 
trustees  under  the  unrestricted  limitation  to  them  and  their  heirs.  But 
the  court  was  of  opinion  that,  taking  the  whole  instrument  together, 
it  appeared  that  the  testator  intended  the  trustees  to  take  only  an  estate 
for  the  lives  of  the  several  tenants  for  life,  in  order  to  protect  the  con- 
tingent remainders.  If  the  trustees  had  taken  the  whole  interest  in 
the  estate,  it  was  not  necessary  for  the  testator  again  to  give  them  the 
same  estate  after  all  the  subsequent  estates  for  life. 

This  decision  has  been  noticed  with  approbation  by  Sir  W.  Grant,  (r) 

11.  In  Webster  v.  Cooper,  14  How.  (U.  not  intended  the  trustees  should  hold  the 

S.)  488, 499,  it  was  said  by  Curtis,  J. :  "  The  fee,  because  there  are  express  limitations 

duties  to  be  performed  by  them,  (the  sole  of  life  estates  to  them  to  preserve  contin- 

trustees),  in  reference  to  these  lands,  are  gent  remainders,  which  would  be  wholly 

to  take  the  life  estates,  in  case  of  forfeit-  inoperative  if  they  took  the  fee.'' 
ure,  and  hold  them  so  that  the  future  re-        (q)  7  T.  E.  433,  [and  see  Haddelsey  v. 

mainder-men  may  not  be  deprived  of  the  Adams,  22  Beav.  266.] 
legal  estates  limited  to  them  by  way  of  [r)  See  12  Ves.  100. 
contingent  remainders.    *    *     *    It  was 
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and  seems  to  be  abundantly  sustained  by  the  principles  of 

1  -r        T  ^r  -i  o  i  •     ■     t  Remarks  on 

analogous  eases.  LiOrd  Kenyon.m  the  course  ot  his  luda:-  Doe  a  com- 
ment,  however,  in  allusion  toVenables  v.  Morris,  (s)  (which 
had  been  urged  as  an  authority  for  holding  the  trustees  to  take  the  fee,) 
suggested  that  the  result  would  be  different  where,  under  the. limita- 
tions in  question,  any  person  had  a  power  of  appointment,  which,  his 
lordship  considered,  would  render  it  necessary  that  the  fee  should  be 
in  the  trustees,  with  a  view  to  the  possibility  of  the  donee  creating  under 
the  powa-  contingent  remainders  which  might  require  protection.  In 
Venables  v.  Morris  the  limitations  (in  a  deed)  were  to  the  use  of  A 
for  life,  with  remainder  to  the  use  of  trustees  and  their  heirs  for  the 
life  of  A,  to  preserve  contingent  remainders,  remainder  to  the  use  of 
B  (wife  of  A)  for  life,  remainder  to  the  use  of  the  same  trustees  and 
their  heirs,  in  trust  to  support  the  contingent  uses,  and  permit  B  and  her 
assigns  to  receive  the  rents ;  and  after  the  decease  of  A  and  B,  to  the 
use  of  the  first  and  other  sons  of  the  marriage  successively  in  tail, 
with  remainder  to  the  use  of  the  first  and  other  daughters  success- 
ively in  tail,  remainder  to  the  use  of  such  persons  as  B  should  by 
deed  or  will  appoint,  and,  in  default  of  *appointment,  to  the  use  of  the 
right  heirs  of  B.  B,  by  a  deed-poll,  appointed  the  estate  to  the  right 
heirs  of  A.  The  contest  was  between  the  heirs  of  A  and  the  heirs  of 
B,  the  former  claiming  under  the  limitation  in  the  appointment,  and 
the  latter  under  the  settlement.  One  of  the  points  con-  Reservation 
tended  for  by  the  heir  of  B  was  that,  the  remainder  in  fee  appSntment 
being  in  the  trustees,  an  equitable  interest  only  passed  to  for'givmg  trua- 
the  heirs  of  A  under  the  appointment,  and  which  could  '^^^  "'^  **''• 
not  unite  with  the  estate  for  life  of  A  under  the  settlement;  but  the 
court  was  of  opinion  that  the  heir  of  A  was  entitled  quacunque  via ; 
for  if  the  limitation  to  the  heir  of  A  under  the  appointment  was  a 
legal  limitation,  it  united  with  A's  estate  for  life  under  the  settlement, 
and  conferred  the  fee;  but  if  it  did  not,  then  it  was  a  contingent 
remainder  in  equity  to  the  heir,  and  he  took  by  purchase.  Lord  Ken- 
yon  subsequently  expressed  a  more  decided  opinion  that  the  legal 
estate  in  fee  was  in  the  trustees,  and  the  certificate  of  the  court  (it 
being  a  case  from  chancery)  was  in  conformity  to  this  opinion. 

The  ground  on  which  Lord  Kenyon  rested  the  cer-  Remarks  on 
tificate  of  the  court,  involves  a  very  extensive  and  no  v'enlwls"! 
less  novel  doctrine,  and  one  which,  in  the  absence  of  any  ™°''™- 

(s)  7  T.  B.  342,  437. 
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confirmatory  decision,  cannot  be  relied  on.  To  hold  that  the  mere  cir- 
cumstance of  there  being  included  in  the  limitations  a  power  of 
appointment,  by  virtue  of  which  contingent  remainders  migM  be 
thereafter  created,  constitutes  of  itself  a  ground  for  vest- 
creation  of        iiig  the  fee  simple  in  the  trustees,  is  evidently  going  mucli 

contingent  re-  ,  ,  i         i        p       i 

maindersisa     further  than  mdkmg  trustees  take  the  lee  because  contm- 

groundfor  .  °  i    i  i         • 

givine: trustees   gent  remauiders  are  actually  created  by  the  instrument 
containing  the  limitation  to  them ;  though  even  the  latter 
more  moderate  doctrine  has  not  been  invariably  countenanced  by  the 
authorities. 

Thus,  in  Heardson  v.  Williamson  (<)  Lord  Langdale,  M.  R.,  does 
not  appear  to  have  regarded  the  fact  that  the  will  contained  a  contin- 
gent remainder  of  the  devised  estate  as  a  sufficient  ground  for  holding 
the  fee  to  be  in  the  trustees. 

On  the  other  hand,  in  Cursham  v.  Newland  (m)  trustees  were  held 
to  take  the  fee  under  a  will  which  appeared  to  supply  no  other  ground 
for  such  a  construction ;  and  in  Doe  v.  Willan  (v)  and  .Houston  v^ 
Hughes  (a;)  Bayley,  J.,  considered  that  the  circumstance  of  contingent 
remainders  being  created  by  the  will  *favored  the  conclusion  that  th& 
trustees  took  the  legal  inheritance.  In  Barker  v.  Greenwood,  (y)  too, 
it  seems  to  have  been  regarded  by  Parke,  B.,  in  the  same  point  of 
view,  though  this  able  judge  disclaimed  any  reliance  on  the  point  y 
because  the  question  in  that  case  was  not  whether  the  trustees  took  the 
fee,  but  whether  they  took  an  estate  pjLv  autre  vie,  and  he  considered  it 
to  be  doubtful  whether  the  trustees  of  such  an  estate  would  be  bound, 
in  the  absence  of  an  express  trusty  to  preserve  contingent  remainders,, 
a  point  which  [has  since  been  decided  in  the  negative,]  (z)  their  estate 
being  created  diverso  intuitu. 

At  all  events,  [the. mere  existence  of  contingent  remainders  will  not 
give  the  legal  fee  to  the  trustees  where  the  will  contains  express  limi- 
tations to  them  of  particular  estates  (including  estates  pur  autre  vie  in 
trust  to  preserve)  which  would  be  nugatory  if  they  already  had  the 
fee.  (a)  It  is  also]  clear  that  an  express  direction  to  trustees  to  pre- 
serve contingent  remainders  will  not  have  any  influence  on  the  con- 
struction, if  the  will  contains  no  such  remainder ;  (b)  nor  where  the 

if)  1  Kee.  33,  ante  p.  *312.  («/)  4  M.  &  Wels.  431. 

(u)  2  Scott,  113,  2  Bing.  N.  C.  64.   But  [(2)  Collier  v.  Walters,  L.  K.,  17  Eq. 

see  Cunliffe  v.  Brancker,  post  p.  *319.  265,  266. 

(«)  2  B.  &  Aid.  84,  ante  p.  *299.  (a)  Cunliffe  v.  Brancker,  3  Ch.  D.  401.1 

Iz)  6  B.  &  Cr.  420.  (6)  Nash  v.  Coates,  3  B.  &  Ad.  839. 
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subject  of  devise  is  a  copyhold  estate,  as  contingent  remainders  created 
of  such  property  are  not  destructible,  and  therefore  do  not  require  any 
limitation  of  this  nature  for  their  preservation ;  (c)  [nor,  it  is  pre- 
sumed, where  the  contingent  remainder  is  protected  by  stat.  40  and  41 
Vict.,  c.  33.]  (d) 

It  seems  that  where  a  will  is  so  expressed  as  to  leave  it  doubtful 
whether  the  testator  intended  the  trustees  to  take  the  fee  -^^ere  devise 
or  not  the  circumstance  that  there  is  included  in  the  same  property  M^to 
devise  other  property  which  necessarily  vests  in  the  trus-  take  th™lgaf 
tees  for  the  whole  of  the  testator's  interest,  affords  a  ground  ®^'°'*®- 
for  giving  to  the  will  the  same  construction  as  to  the  estate  in  ques- 
tion, (e) 

[If  all  the  active  trusts,  together  with  all  the  ulterior  limitations 
fail  ab  initio,  as,  by  lapse,  the  devise  to  the  trustees,  if    -v^rjiere  trust 
sufficient  to  carry  the  fee,  will  operate  to  the  full  extent,  feUsaimiiio. 
and  they  will  hold  in  trust  for  the  heir,  if  there  be  one ;  or  if  not,  for 
their  own  benefit.]  (/) 

Here  closes  the  long  catalogue  of  decisions  respecting  the  *quality 
and  extent  of  the  estate  conferred  by  devises  in  trust, 
from  which  the  reader  will  have  collected  the  principles  remark  upon 

1  «i.T..  ii'.i  *'^®  cases. 

that  govern  cases  oi  this  description,  and  the  considera- 
tions which  have  been  admitted  to  influence  the  construction,  though, 
as  the  question  is  constantly  presenting  itself  under  new  aspects  and 
combinations  of  circumstances,  difficulty  will  sometimes  occur  in  the 
application  of  the  established  doctrine. 

Of  all  the  adjudged  points  connected  with  the  subject,  that  which 
has  been  deemed  the  least  satisfactory  is  the  doctrine  of  those  decis- 
ions (g)  which,  in  certain  cases,  gave  to  trustees  whose  estate  was  un- 
-defined  a  term  of  years  (either  with  or  without  a  prior  estate  for  life), 
determinable  when  the  purposes  of  the  trust  should  be  satisfied.  To 
exclude  the  application  of  this  inconvenient  and  very  refined  rule  of 
oonstruction,  two  enactments  have  been  introduced  into 
the  statute  1  Vict.,  c.  26.  Section  30  provides,  "That  o.  26jg30, '* 
when  any  real  estate  (other  than  or  not  being  a  presenta- 

(c)  See  Doe  d.  Woodcock  v.  Barthrop,     the  argument  was  ridiculed  by  Jessel,  M. 
5  Taunt.  382.  K.,  Baker  v.  White,  L.  E.,  20  Eq.  173. 

1(d)  Vol.  I.,  p.  *874.]   -  (/)  Cox  V.  Parker,  22  Beav.  168,  25  L. 

(e)  Houston  v.  Hughes,  6  B.  &  Cr.  403 ;     J .,  Ch.  873.] 
£Baker  v.  Parsons,  42  L.  J.,  Ch.  228.    But         (g)  Ante  p.  *310. 
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tion  to  a  church)  shall  he  devised  to  any  trustee  or  executor,  such 
devise  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by  will,  in 
such  real  estate,  unless  a  definite  term  of  years,  absolute  or  determina- 
ble, or  an  estate  of  freehold,  shall  thereby  be  given  to  him  expressly 
or  by  implication." 

Section  31  provides,  "  That  where  any  real  estate  shall  be  devised 

to  a  trustee,  without  any  express  limitation  of  the  estate 

trustees^  if  not    to  be  taken  by  such  trustee,  aud  the  beneficial  interest 

Umied.tobe     in  such   real  estate,  or  in   the  surplus  rents  and  profits 

hold  or  an         thereof,  shall  not  be  given  to  auy  person  for  life,  or  such 

eatate  in  fee.  .,.,.  ini  •  o       i*  t* 

beneficial  interest  shall  be  given  to  any  person  for  me, 
but  the  purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  be  construed  to  vest  in  such  trustee  the  fee 
simple  or  other  the  whole  legal  estate  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  and  not  an  estate  determinable 
when  the  purposes  of  the  trust  shall  be  satisfied." 

These  clauses  have  been  the  subject  of  much  criticism.  (A)    It  is  not 
marks  on       ^^^V  *°  perccive  why  the  provision  regulating  the  estates 
c'm\?*3o''       ^^  trustees  should  have  been  split  into  two  sections,  and 
^-  still  more  difficult  is  it  to  give  to  each  of  those  sections 

such  a  construction  as  will  preserve  it  from  collision  with  the  other. 
The  design  of  section  30  would  seem  to  be  simply  to  negative  the  con- 
struction which,  in  certain  cases,  (i)  gave  to  a  trustee  an  undefined 
*term  of  years,  for  it  allows  him  to  take  an  estate  of  freehold,  or  a 
definite  term  of  years,  either  expressly  or  by  implication  ;  but  section 
31  takes  a  wider  range,  as  it  admits  of  neither  of  these  exceptions,  nor 
that  of  a  devise  of  the  next  presentation  to  a  church.  Its  effect  is  to 
propound,  in  regard  to  wills  made  or  republished  since  the  year  1837, 
the  following  general  rule  of  construction  :  that  whenever  real  estate 
is  devised  to  trustees  (and  it  would  seem  to  be  immaterial  whether  the 
devise  is  to  the  trustees  indefinitely,  or  to  them  and  their  heirs,  or  to 
them  and  their  executors  or  administrators),  for  purposes  requiring 
that  they  should  have  some  estate,  without  any  specification  of  the 
nature  or  duration  of  such  estate,  and  the  beneficial  interest  in  the 
property  is  not  devised  to  a  person  for  life,  or  being  so  devised,  the 
purposes  of  the  trust  may  endure  beyond  the  life  of  such  person,  the 

»(A)  See  H.  Sugd.  Wills  127  ;  Sweet  on        [(i)  Ante  p.  *310. 
Wills  Act  154 ;  Sngd.  E.  P.  Stat.  380. 
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trustees  take  (not,  as  in  Carter  v.  Barnardiston,  an  estate  for  years,  or, 
as  in  Doe  v.  Simpson,  an  estate  for  life,  with  a  superadded  term  for 
years,  but)  an  estate  in  fee  simple.  The  result,  in  short,  is  that  trus- 
tees, whose  estate  is  not  expressly  defined  by  the  will,  must,  in  every 
case,  and  whatever  be  the  nature  of  the  duty  imposed  on  them,  take  either 
an  estate  for  life  or  an  estate  in  fee. 

It  is  observable  that  this  section  allows  the  trustees  to  take  an  estate 
of  freehold,  not  whenever  the  purposes  of  the  trust  require  sucli  an 
estate,  but  only  in  the  specified  case  of  the  "surplus  rents  and  profits 
being  given  to  a  person  for  life,"  making  no  provision,  therefore,  for 
the  case  (a  possible 'though  not  frequently  occurring  one)  of  a  trust  of 
any  other  kind  being  created  for  a  purpose  co-extensive  with  life;  for 
instance,  a  trust  to  keep  on  foot  a  policy  of  life  insurance.  Possibly 
it  would  be  held  that  such  a  case  is  excluded  from  section  31  by  the 
exception  in  section  30,  and  thus  some  effect  would  be  given  to  this 
otherwise  apparently  idle  clause  of  the  statute ;  farther  than  this  (even 
if  so  far),  it  is  presumed  the  exceptive  part  of  section  30  could  not  be 
construed  to  qualify  or  control  the  ojjeration  of  section  31,  but  decision 
alone  can  settle  the  point. 

The  enactments   in   question    do  not,  beyond  the  particular  cases 
which  have  been  pointed  out,  interfere  with  the  general 
doctrines  of  construction  discussed  in  the  present  chapter,  excluded  by 
Even  under  wills  made  or  republished  since  the  year 
1837,  It  may  still  be  questionable  whether  trustees  take  any  estate  or 
only  a  power  ;  (k)  also  whether  they  take  an  estate  limited  to  the  lives 
*of  the  tenants  for  life  of  the  beneficial  interest,  or  an  estate  in  fee 
simple  ;  and  consequently  there  should  be  no  relaxation  in  the  anxious 
care  of  framers  of  wills  to  preclude  ambiguity  in  this  particular.     It 
cannot,  however,  according  to  the  suggested  construction  of  section  31, 
under  such  wills  become  a  question,  whether  trustees  take  an  estate  in 
fee,  or  a  chattel  interest,  in  order  to  raise  money,  or  for  any  other  pur- 
pose. 

The  new  doctrine  would  not,  it  is  conceived,  preclude  the  construc- 
tion that  trustees  take  an  estate  pur  autre  ute,  with  a  power  of  sale  over 
the  inheritance.  The  writer  is  not  aware,  however,  of  any  adjudged 
instance  of  such  a  construction,  for  where  an  estate  is  devised  to  trus- 
tees indefinitely,  the  authorities  conduct  to  the  conclusion,  that  what- 
ever duty  is  subsequently  imposed  on  them  must  be  in  virtue  of  their 

(k)  See  e.  g.  Spence  v.  Spenee,  12  C.  B.  (N.  S.)  199,  cited  ante  p.  *297. 
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estate,  the  quality  and  duration  of  which  are  to  be  measured  accord- 
ingly. The  point,  of  course,  depends  on  the  conclusion  to  be  fairly 
drawn  from  the  entire  will. 

[Similar  questions  may  arise  regarding  other  powers,  as,  to  lease,  or 
Trust  for  seoa^  ^°  ^PP^J  I'snts  for  maintenance  of  minors.  Thus  in  In  re 
SSrte  w^t^"""  Eddels'  Trusts,  (t)  where  a  testator  devised  real  estate'  to 
foTtweiSy-^^  trustees,  to  hold  nnto  them  and  the  survivor  of  them  his 
one  years;  Jjeirs  aud  assigns,  upon  trust  for  his  wife  for  her  separate 
use  for  life,  and  after  her  death  for  his  niece  for  her  separate  use  for 
life;  and  after  the  deiith  of  the  niece  upon  trust  for  such  of  her  child- 
ren as  should  attain  twenty-one ;  and  he  declared  that  it  should  be 
lawful  for  his  trustees,  with  the  consent  of  his  wife  during  her  life,  to 
lease  the  property  for  any  term  not  exceeding  twenty-one  years  at  the 
best  rent;  it  was  held  by  Sir  J.  Bacon,  V.  C,  that  tlie  trustees  took 
the  legal  estate  in  fee,  apparently  on  the  ground  that  any  lease  granted 
by' them  must  be  in  virtue  of  their  estate,  and  that  this  purpose  might 
i-equire  an  estate  in  them  beyond  the  lives  of  the  tenants  for  life. 

So  in  Berry  v.  Berry,  (m)  where  a  testator  devised  real  estate  to 
trustees  "  their  heirs  and  assigns  to  the  use  of"  A  for  life ; 
rento'SurTng  remainder  "  to  the  use  of"  such  children  of  A  as  should 
attain  twenty-one  in  fee,  with  an  alternative  remainder  in 
fee;  and  he  directed  that  A  should  keep  buildings  insured  and  re- 
paired, and  in  default  that  the  trustees  should  receive  the  rents  and 
thereout  pay  tlie  cost  of  repairing  and  insuring,  and  pay  the  residue  to 
A :  he  also  empowered  the  trustees  to  apply  all  or  any  part  of  *the 
income  for  the  maintenance  of  any  infant  devisee  during  his  minority. 
By  a  codicil  the  testator  devised  "unto  and  to  the  use  of"  his  trustees 
certain  lands  he  had  agreed  to  sell,  in  trust  to  complete  the  sale.  Sir 
C.  Hall,  V.  C,  held  that  whether  the  triistees  had  the  legal  estate 
during  the  life  of  A  or  not  (n)  the  provision  for  maintenance  consti- 
tuted a  trust  of  the  rents  which  the  terms  of  that  provision  showed 
were  to  be  received  by  them,  not  by  virtue  of  a  power  of  entry,  but  by 
force  of  an  estate  vested  in  them  under  the  devise,  and  that  the  estate 
which  they  so  took  was  the  fee,  whether  considered  under  the  old  law 
or  under  section  31  of  the  statute.  He  thought  that  the  devise  in  the 
codicil,  notwithstanding  its  different  form  and  that,  according  to  his 
construction  of  the  will,  the  codicil  was  unnecessary,  was  not  enough 
to  show  that  all  the  limitations  in  the  will  were  to  be  legal  uses. 

(?)  L.  B.,  11  Eq.  559.  (»)  As  to  tlie  estate  of  trustees  not  com- 

(m)  7  Ch.  D.  657.  luendng  until  wanted,  vide  sup.,  p.  *307.] 
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^CHAPTER  XXXV. 

WHAT   "WOEDS   CEEATE    AN    ESTATE   TAIL. 

A  limitation  to  a  persou  and  the  heirs  of  his  body  creates  a^i  estate 
tail  general.  1     If  it  be  to  him  and  the  heirs  male  or  the 

1./.7P1.1-,,  .,  ..      Proper  terms 

heirs  female  01  his  body,  he  takes  an  estate  tail  special,  of  limiting  an 

■^    .  .  *^  c  J    estate  tail. 

descendible  in  the  male  or  female  line,  as  the  case  may  be. 


1.  In  many  states  estates  tail  have  been 
converted  into  estates  in  fee  simple  by 
statute :  Alabama  (Code  1876,  I  2179)  ; 
Connecticut  (1784,  Rev.  Stats.  1875,  p. 
S52,  I  3) ;  Delaware  (Eev.  Code  1872,  p. 
607,  I  27) ;  Maine  (Eev.  Stats.  1871,  p. 
559,  i  4) ;  Maryland  (Eev.  Stats.  1860,  p. 
136,  ^  24)  ;  Massachusetts  (Gen.  Stats., 
p.  466,  I  4) ;  Minnesota  (Stats,  at  Large 
1873,  p.  613,  I  3) ;  North  Carolina  (Bat. 
Eev.,  p.  383,  I  1) ;  Pennsylvania  '(1855, 
Purdon's  Dig.,  p.  620,  |  8) ;  Eliode  Island 
(Gen.  Stats.  1872,  p.  348) ;  Tennessee 
(Code  1858,  ?  2007);  Virginia  (Code 
1873,  p.  889) ;  West  Virginia  (Code  1868, 
p.  461) ;  or  abolished:  California  (Code 
1876,  I  5763);  Georgia  (Code  1873,  § 
2250) ;  Illinois  (Code  1877,  p.  272,  I  13) ; 
Indiana  (Code  1876,  p.  368,  I  36) ;  Ken- 
tucky (Eev.  Stats.  1877,  p.  585,  §  8); 
Michigan  (Comp.  L.  1871,  p.  1325,  §  3).; 
Mississippi  (Laws  1857,  p.  307) ;  New 
York  (2  Eev.  Stats.  1876,  p.  1100) ;  Ohio 
(1811,  Eev.  Stats.  1869,  p.  550) ;  or  con- 
verted into  life  estates  with  a  remainder 
in  fee  simple :  Colorado  (Gen.  L.  1877,  ? 
166) ;  New  Jersey  (1  Eev.  Stats.  1877,  p. 
299,  in);  Vermont  (Laws  1874,  p.  446.) 
See  also  Mason  u.  Johnson,  47  Md.  347  ; 
Tinsley  v.  Jones,  13  Gratt.  289  ;  Bramble 
».  Billups,  4  Leigh  90  ;  Thomason  v.  An- 


dersons, Id.  118 ;  Nowlin  v.  Winfree,  8 
Gratt.  346  ;  Callis  v.  Kemp,  11  Id.  78 ;  Ball 
V.  Payne,  6  Eaiid.  (Va.)  73.  Apart  from 
the  above  statutes  see  notes  to  next  chap- 
ter for  sufficiency  of  limitations  to  issue, 
descendants,  children,  &c.,  to  create  an 
estate  tail.  A  limitation  over  to  "  heirs 
of  the  body  "  gives  an  estate  tail  unless  a 
contrary  intention  appear.  Fellows  v. 
Tann,  9  Ala.  1003 ;  AVells  v.  Beall,  2  Gill 
&  J.  458  ;  Brown  v.  Anderson,  2  Harr.  & 
McH.  100;  Williams  I).  Hichborn,  4  Mass. 
189;  Litligow  V.  Kavanagh,  9  Id.  101; 
Weld  V.  Williams,  13  Mete.  486  ;  Adams 
V.  Cruft,  14  ■  Pick.  16  ;  Kennedy  v.  Ken- 
nedy, 5  Dutch.  186 ;  Den  v.  Baldwin,  ] 
Zab.  395  ;  Wendell  v.  Crandall,  1  N.  Y. 
491,  affirming  2  Denio  9  ;  Linn  v.  Alex- 
ander, 59  Penna.  St.  43  ;  Duer  v.  Boyd,  1 
Serg.  &  E.  203 ;  Manchester  v.  Durfee,  5 
E.  I.  549  ;•  Cooper  v.  Coursey,  2  Coldw. 
416  ;  Seldon  v.  King,  2  Call  61 ;  Thoma- 
son V.  Andersons,  ubi  supra;  Folk  v. 
Whitley,  8  Ired.  L.  133 ;  Sydnor  v.  Syd- 
nors,  2  Munf  263  ;  Tidball  v.  Lupton,  1 
Eand.  (Va.)  194  ;  and  that  notwithstand- 
ing it  be  followed  by  a  habendum  to  the 
first  taker  "  and  his  heirs  forever,"  Cor- 
bin  V.  Healy,  20  Pick.  514 ;  or  by  the 
clause,  "  which  said  estate  T  hereby  de- 
vise to  A  her  heirs  and  assigns  forever," 
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In  the  one  case  the  land  devolves  upon  the  male  issue  and  (unless  the 
tenure  be  gavelkind  or  Borough-English,)  (a)  according  to  the  law  of 
primogeniture,  in  the  other  upon  the  females  as  coparceners.  If  the 
estate  tail  be  general,  it  will  run  in  this  manner  througli  both  lines,  in 
their  established  order  of  succession. 

But  though  these  are  the  correct  and  technical  terms  of  limiting  an 
What  informal  estate  tail,  j'ct  such  an  estate  may  be  created  in  a  will  by 
CTM^teafl  estate  ^^ss  formal  language ;  indeed  by  any  expressions  denoting 
^'^  an  intention  to  give  the  devisee  an  estate  of  inheritance, 

descendible  to  his  or  some  of  his  lineal,  but  not  to  his  collateral  heirs, 
which  is  the  characteristic  of  an  estate  tail  as  distinguished  from  a  fee 
simple.  Tiie  former  is  transmissible  to  lineal  descendants  only ;  the 
latter  in  default  of  lineal  devolves  to  collateral  and  now  to  ascendant 
heirs. 

A  devise  to  A  and  his  heirs  male  forever,  (6)  or  to  A  and  his  heirs 
Limitation  to_  ^lale  living  to  attain  the  age  of  twenty-one,  (c)  or  to  A 
or'^'t^ht'^heiis  ^^^  ^i^^,  and  after  his  death  to  his  heirs  male,  or  his  right 
male,  forever,"  jjgjj.g  male,  forevcr,  (d)  has  been  held  to  confer  an  estate 
tail  male;  the  addition  of  the  word  "male,"  as  a  qualification  of 
"  heirs,"  showing  that  a  class  of  heirs  less  extensive  than  heirs  general 
was  intended,  (e)     [Of  course  a  devise  to  A  for  life  with 

— or  to  heirs  by  ,     .  i  .       •    i       i     .        i  .      t 

a  particular       remainder  to  his  right  heirs  by  a  particular  wife  forever 

gives  A  an  estate  tail  special,  "  heirs  by  "  a  particular 

wife  being  equivalent  to  "  heirs  of  the  body  by  "  a  particular  wife.]  (/) 

*It  has  even  been  decided  that  a  devise  to  oue,  et  hceredibus  suis 

Den  i;.  Zabriskie,  3  Gr.  (N.  J.)  404 ;  but  (a)  See  Trash  v.  Wood,  4  My.  &  Cr. 

see  Den  v.  Pierson,  1  Harr.  (N.  J.)  181,  324 ;  [Eoe  d.  Aistrop  v.  Aistrop,  2  W. 

subsequently  reversed  ;  or  by  a  limitation  Bl.  1228  ;  Anon.,  Dy.  179  b,  pi.  45.] 

over  on  his  "  death  without  lawful  chil-  (b)  Baker  v.  Wall,  1  Ld.  Eaym.  185, 

dren,"  Monroe  v.  Douglass,  5  N.  Y.  547.  1  Eq.  Cas.  Ab.  214,  pi.  12,  stated  ante  p. 

By  the  statute  of  1827,  in  Michigan,  es-  *76. 

tates  tail  were  changed  into  allodial  es-  .  (c)  Doe  d.  Tremewen  v.  Pennewen,  3 

tates,  Fraser  v.  Chene,  2  Mich.  81.    A  Per.  &  D.  303,  11  Ad.  &  Ell.  431. 

devise  to  testator's  sons,  "  and  after  his  (rf)  Lord  Ossulston's  Case,  3  Salk.  336 ; 

decease    *    *    *    to  become  the  prop-  Doe  d.  Earl  of  Lindsey  v.  Colyear,  11 

erty  of  the  said  G.'s  male  heirs,''  gave  an  East  548. 

estate  tail  to  G.     lb.  [(e)  The  line  of  descent  of  lands  can- 
But  where  the  words  would  create  an  not  be  qualified,  except  through  the  me- 
estate  tail  if  used  as  to  real  estate,  they  dium  of  an  entail,  Co.  Lit.  27  b. 
will  vest  the  absolute  property  in  the  de-  (/)  Wright  „.  Vernon,  2  Drew.  439,  7 
visee  if  used  as  to  personalty.  Coon  v.  H.  L.  Cas.  35,  4  Jur.  (X.  S.)  1113.] 
Bice,  7  Ired.  L.  217. 
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legitime  mrocreatis,  creates  an  estate  tail,  ( q)  though  the 

jjv  11-7  ■-  ,  ■   ,     ..,11    To  A  and  "his 

aadition  merely  describes  a  circumstance  which  is  included  heirs  jowi/uBj/ 

,1         T    /,..«,     .  '  begotten.''^ 

in  the  definition  of  heir  simply,  an  heir  being  ex  justis 
nuptiis  procreatus.  Such  was  the  doctrine  of  the  early  authorities,  and 
it  was  recognized  and  followed  in  Naufim  v.  Legh,  (A)  where  a  devise 
to  H.  when  he  should  attain  twenty-one,  "and  to  his  heirs  kmfulh^ 
begotten  forever,"  was  held  to  make  the  devisee  tenant  in  tail  only.  In 
the  same  will  other  property  was  devised  to  H.  and  his  heirs  simply, 
which  it  was  contended  afforded  an  argument  in  favor  of  construing 
the  devise  in  question  to  give  an  estate  tail ;  inasmuch  as  the  testator,. 
in  varying  the  phrase,  must  have  had  a  different  intention.  Being  a 
case  out  of  chancery,  we  are  not  in  possession  of  the  reasons  upon 
which  the  opinion  of  the  court  was  founded  ;  but  probably  it  was  con- 
'  sidered  that  the  testator,  by  adding  the  expression  "  lawfully  begotten," 
intended  to  engraft  some  qualification  on  the  description  of  heir,  and 
consequently  must  have  meant  an  estate  tail.  [In  Good  v.  Good,  (i) 
Lord  Cami)bell,  C.  J.,  said  it  was  a  rule  of  construction  long  estab- 
lished and  universally  recognized,  that  such  words  created  ^^  ^  ^^^  j^^ 
an  estate  tail.  But  the  words  "  lawful  heirs "  standing  "^^'^^  heirs." 
alone  will  not  be  construed  heirs  of  the  body,  [j) 

A  devise  to  A,  with  a  direction  that  neither  he  nor  his  heirs  to  the 
third  (feneration  should  morta;age  or  sell  the  devised  prop- 

.„     .  .,    ,,N        »       1         1       .         "Heirstothe 

erty,  will,  it  seems,  create  an  estate  tail.  («)  And  a  devise  third  genera- 
"  to  the  first  and  other  sons  of  A  succassively  according  to 
priority  of  birth  and  their  respective  heirs  forever,"  was  ^^f^heiw  *"'* 
held  to  give  the  sons  successive  estates  in  tail,  as  the  only  "suooessiveiy."^ 
way  of  satisfying  the  intention  that  they  should  take  in  succession.]  (^) 
It  is  clear  that  the  words  "  heir  of  the  body "  (in  the  singular) 
operate  as  words  of  limitation,  and  consequently  confer 

-inn  •     1         1  I     1  T     1  1  1       •        To  heir  of  the- 

an  estate  tad.     Ihus,  it  has  been  lield  that  under  a  devise  bodyinthe 

singulsir . 

to  A  for  life,  and  after  his  decease  to  the  heir  of  his  body 

forever,  A  is  tenant  in  tail ;  (m)  and  a  devise  to  A  and  such  heir  of 

(g)  Church  v.  Wyatt,  Moore  637,  Co.  tlierwood,  Ale.  &  Nap.  472. 

Lit.  20  b,  Harg.,  n.  2.  (k)  Mortimer  v.  Hartley,  6  Ex.  47,  3 

{h)  2  Marsh.  107,  7  Taunt.  85.  De  G.  &  S.  316  ;  but  see  S.  C,  6  C.  B.  819, 

[(i)  7  Ell.  &  Bl.  295.  coyitra. 

(j)  Matthews  v.  Gardner,  17  Beav.  254 ;  (I)  Hennessey  v.  Bray,  33  Beav.  96,  and 

Simpson  v.  Ashworth,  6  Beav.  412 ;  and  post  ch.  XL.,  |  3.] 

see  Stratford  v.  Powell,  1  Ba.  &  Be.  1  ;  (m)  Pawsey  v.  Lowdall,  Sty.  249,  273. 

but  see  per  Bushe,  C.  J.,  in  Moflfet  v.  Ca-  See  also  Wilkins  v.  Whiting,  1  Bulst.  219, 
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her  body  *as  shall  be  living  at  her  decease,  (n)'  [or  to  A  and  his  heir 
male  living  to  attain  twenty-one,  and  for  want  of  such  issue  male  the 
inheritance  to  go  over,]  (o)  has  received  the  same  construction. 

Nor  is  the  effect  varied  by  the  word  next  or  first  being  prefixed  to 

"  heir."    Thus,  in  Burley's  Case,  [p)  a  devise  to  A  for  life, 

next  or  first       remainder  to  the  next  heir  male  :  for  default  of  such  male 

lieirmale.  i     .        i  •  i.     i       t  •  -i 

heir,  then  to  remam,  was  adjudged  to  give  an  estate  tail 
male  to  A.  So,  where  [q)  the  devise  was  to  M.  and  his  wife  for  their 
lives,  remainder  to  the  next  heir  male  of  their  two  bodies,  it  was  held 
that  M.  and  his  wife  were  tenants  in  tail  male.  Again,  a  devise  to  A 
for  life,  and  after  his  death  to  the  first  heir  male  of  his  body,  reraain- 
•der  over,  has  been  adjudged  to  create  an  estate  tail  male,  (r) 

But  though  a  devise  to  the  next  heir  male  simply,  following  a  devise 

ft)  the  ancestor  for  life,  does  not  confer  on  the  heir  an 
male,"  with       estatc  bv  purchasc  (the  words  being  construed  as  words  of 

superadded  •'   '■  ^  ° 

words  of  limi-  limitation),  yct  if  the  testator  has  engrafted  words  of 
limitation  on  the  devise  to  the  next  heir  male,  he  is  con- 
sidered as  indicating  an  intention  to  use  the  term  "heir"  as  a  mere 
descriptio  personce  ;  in  other  words,  as  descriptive  merely  of  the  indi- 
vidual who  fills  the  character  of  heir  male  at  the  ancestor  s  decease ; 
the  superadded  words  of  limitation  having  the  effect  of  converting  the 
«xpression  "  next  heir  male  "  into  words  of  purchase,  an  effect,  how- 
ever, which  (as  will  be  shown  at  large  in  the  sequel)  does  not,  in  gen- 
eral, belong  to  such  superadded  expressions  of  this  nature.  This  rule 
To  next  heir  of  Construction'  is  founded  on  the  authority  of  Archer's 
helis  mide  of  Casc,  (s)  whcre  lands  were  devised  to  A  for  life,  and  after 
^  °  '^-  to  the  next  heir  male  and  the  heirs  male  of  the  body  of 

fiuch  next  heir  male,  and  it  was  unanimously  agreed  by  the  court  that 
this  was  a  contingent  remainder  to  the  heir,  and  that  A  was  but  tenant 
for  life,  and  he  having  made  a  feoffment  of  the  devised  lands,  it  was 
held  that  such  contingent  remainder  was  destroyed. 

But  it  should  seem  that  this  construction  is  not  peculiar  to  such  a 

1  KoU.  Ab.  836 ;  [Clerk  alias  Cheek  n.  122,  16  Vin.  ^b.,  Parols  (H),  pi.  4,  n. ; 

Day,  Cro.  Eliz.  314 ;]  White  v.  Collins,  1  and  see  1  Ves.  337. 

Com.  Bep.  289.  (r)  Dubber    d.   Trollope   v.   TroUope, 

[n)  Richards  v.  Bergavenny,  2  Vern.  Amb.  453,  Lee  temp.  Hardw.  160 ;  and 

824.  see  Goodright  v.  PuUyn,  2  Ld.  Eaym. 

[(o)  Doe  d.  Tremewen  v.  Permewen,  3  1437,  2  Stra.  729  ;  [O'Keefe  v.  Jones,  13 

Per.  &  D.  303,  11  Ad.  &  Ell.  431.]  Ves.  412.] 

(p)  Cited  1  Vent.  230.  (s)  1  Bep.  66.                               , 

{g)  Miller  v.  Seagrove,  Bob.  Gavelk. 

[vol.  n.  *326] 
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case  as  Archer's ;  namely,  where  the  word  "  next "  is  prefixed,  and 
words  of  limitation  are  superadded  to  "heir  male;"  *for  a  similar 
construction  was  adopted  in  Willis  v.  Hiscox,  (t)  where  the  former  cir- 
cumstance was  wanting.  The  devise  was  upon  trust  for  tlie  testator's 
son  W.  for  life,  and  after  his  decease  for  the  heir  male  of  his  body- 
begotten  on  an  European  woman,  and  the  heirs  of  such  heir  male,  and 
in  case  the  son  should  die  without  leaying  such  heir  male  of  his  body, 
the  trustees  ■  were  to  pay  the  rents  equally  between  the  testator's 
daughters  M.  and  A.  for  their  lives,  and  the  whole  to  the  survivor; 
and  after  the  decease  of  the  survivor,  upon  trust  for  the  heir  male  of 
the  body  of  M.  and  the  heft's  of  such  heir  male,  and  in  default  of  such 
heir  male  of  her  body,  upon  trust  for  the  heir  male  of  the 

.  "^  "  To  heir  male 

body  of  A.  and  the  heirs  of  such  heir  male.     W.  and  M.   of  the  body," 

,  ,  .  .    .  and  hi9  heirs. 

both  died  without  issue ;  after  which  A.,  conceiving  her- 
self to  be  tenant  in  tail,  suffered  a  recovery^  A  bill  was  filed  by  the 
heir  male  of  the  body  of  A.  to  compel  a  conveyance  from  the  trustee  ; 
and  Lord  Cottenham  considered  his  title  so  clear  that  he  not  only 
decided  in  his  favor,  but  compelled  the  defendant  trustee  to  pay  the 
costs  (m)  of  the  suit  which  was  occasioned  by  his  refusal  to  convey 
without  the  direction  of  the  court.  His  lordship  said,  "  The  mother 
has  an  estate  expressly  for  life ;  and  after  her  death  the  devise  is  to  the 
heir  male  of  her  body,  in  the  singular  number,  with  words  of  limita- 
tion to  the  heir  general  of  such  heir,  which,  it  is  clearly  settled,  gives 
an  estate  for  life  only  to  the  parent,  and  the  inheritance  by  purchase 
to  the  heir  of  the  body,  as  was  decided  in  Archer's  Case  (x)  and 
assumed  by  Hale  in  King  v.  Melling  (j/)  and  subsequent  cases.  If, 
indeed,  that  proposition  were  doubtful  as  a  general  rule,  all  doubt 
would  have  been  removed  in  the  present  case ;  for  the  words  of  the 
limitation  are  the  same  as  those  used  in  the  prior  devise  to  the  testa- 

(i)  4  M7.  &  Cr.  197.  chase,  afforded  an  argument  in  favor  of 

Remark  on  Willis  v.  Hiscox. — (u)  the  construction  which  the  court  rejected. 

This  seems  rather  hard  upon  the  trustee,  sufficiently  plausible,   one  should   have 

as   there  was  no   authority   directly  in  thought,  to  justify  the  trustee's  refusal' to 

point,  and  the  cases  which  had  decided  convey  without  judicial'  sanction.    The 

that  a  devise  to  the  heir  of  the  body  (in  tendency  of  such  decisions  is  to  increase 

the  singular)  of  the  devisee  for  life,  with-  the  reluctance  which  is  now  very  com- 

out  words  of  limitation  engrafted  thereon,  monly  felt  by  cautious  and  well-informed 

operated  to  confer  an  estate  tail  {ante  p.  persons  to  take  trusteeships. 

*325),  and  also  that  superadded  words  of  (x)  1  Eep.  66. 

limitation  had  no  effect  in  turning  heirs  (y)  1  Vent.  214 ;  and  see  Fearne  C,  E., 

male,  in  the  plural,  into  words  of  pvir-  p.  148. 

[vol.  II.  *327] 
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tor's  son ;  and  the  particular  description  of  the  heir  of  that  son  proves 
that  he  must  have  taken  by  purchase." 

[To  have  this  effect,  however,  the  superadded  words  must  be  distinct 
words  of  inheritance.  For,  as  we  have  seen,  a  devise  to  *A  for  life, 
remainder  to  the  heir  of  his  body  forever,  m'akes  A  tenant  in  tail ;  the 
word  "  forever,"  though  capable  of  creating  a  fee,  being  insufficient  to 
show  that  (he  heir  was  intended  to  be  a  new  stirps.  {z)  But  it  is  not 
necessary,  as  sometimes  .contended,  that  the  superadded  words  should 
■change  the  course  of  descent.  This  appears  from  Archer's  Case  itself, 
and  was  expressly  so  decided  by  Sir  R.  Kindersley,  V.  C.  (a)  Nor  is 
it  necessary  that  the  fir'st  estate  should  be  expressly  an  estate  for  life : 
a  devise  ''  to  A  and  the  heir  male  of  his  body,  and  the  heirs  and 
assigns  of  such  heir  male,"  gives  A  an  estate  for  life  merely,  with  a 
•contingent  remainder  in  fee  to  his  heir  male.  (6) 

Again,  a  devise  to  A  for  life,  and  after  his  death  "  to  the  heir  male 
of  his  body  lawfully  begotten,  during  his  life,"  gives  A 
maieof^he        an  estate  for  life,  with  remainder  for  life  to  the  person 
°  ^  °'^    *•      -vvho  at  his  death  happens  to  be  his  heir  male.]  (c) 

„  A  devise  to  A  et  semini  suo,  (d)  or  to  A  and  his  issue, 

ortoA^iid  clearly  creates  an  estate  tail,  as  is  shown  more  at  large  in 
"offsprfiig"  ^  subsequent  chapter,  (e)  [A  devise  to  A  and  his  off- 
Mcord^g'to  spring,  (/)  and  a  devise  to  A  and  his  family  according  to 
semonty. '  seniority,  {g)  have  also  been  held  to  create  an  estate  tail 
general.] 

So,  where  a  testator,  in  the  first  instance,  devises  lands  to  a  person 
and  his  heirs,  and  then  proceeds  to  devise  over  the  property  in  terms 
which  show  that  he  used  the  word  "  heirs  "  in  the  prior  devise  in  the 
restricted  sense  of  heirs  of  the  body ;  such  devise,  of  course,  confers 
only  an  estate  tail,  the  effect  being  the  same  as  if  the  latter  expression 
had  been  originally  employed.     Thus,  if  lands  are  devised  to  A,  or  to 

[(s)  Pawsey  v.  Lowdall,  Sty.  249,  273,  (6)  Chamberlayue  v.  Cbamberlayne,  6 

stated  above.  See  also  Fuller  v.  Chamier,  Ell.  &  BI.  625. 

L.  K.,  2  Eq.  682,  35  L.  J.,  Ch.  774 ;  the  (c)  White  v.  Collins,  1  Com.  Rep.  289.] 

latter  report  supplies  the  material  infer-  (d)  Co.  Lit.  9  b. 

mation  that  the  devisees  for  life  were  (e)  Ch.  XXXIX. 

treated  as  joint  tenants  notwithstanding  [(/)  Young  v.  Davies,  2  Dr.  &  Sm. 

the  words  "  equal  sljares ;"   so  that  the  167. 

entire  property  Tyas  in  the  sole  survivor.  (g)  Lucas  v.  Goldsmid,  29  Beav.  657. 

(a)  Greaves  v.  Simpson,  33  L.  J.,  Cli.  "To  A  and  his  family"  simply,  gives  a 

641,  10  Jur.  (N.  S.)  609.  fee  simple,  ante  p.  *274.] 
[vol.  II.  *328] 
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A  and  his  heirs,  and  if  he  shall  die  without  heirs  of  his 

body,  or  without  heirs  male  of  his  body,  or  without  an  hSrs,  mid  if 

heir  or  an  heir  male  of  his  body,  then  over  to  another,  without  heirs 

such  devise  vests  in  the  devisee  an  estate  tail  general,  or 

an  estate  tail  male,  as  the  case  may  be.  2  (fij 


2.  In  general,  where  an  estate  is  limited 
over  on  the  death  of  the  first  taker  with- 
out issue,  the  first  taker  has  an  estsite  tail, 
Osborne  v.  Shrieve,  3  Mason  C.  C.  391 ; 
Parkman  v.  Bowdoin,  1  Sumu.  C.  C.  359 ; 
."Williamson  v.  Daniel,  12  Wheat.  568; 
Dart  V.  Dart,  7  Conn.  250;  Waples  v. 
Harman,  1  Harring.  223  ;  Fisk  v.  Keene, 
35  Me.  349  ;  Chew  v.  Chew,  1  Md.  163  ; 
Laidler  v.  Young,  2  Harr.  &  J.  69 ;  Smith 
V.  Smith,  2  Id.  314 ;  Keys  v.  Goldsborough, 
2  Id.  369  ;  Pratt  v.  Flamer,  5  Id.  10 ;  Bells 
V.  Gillespie,  5  Eand.  (Va.)  273  ;  Mockl&n 
V.  Clagett,  2  Harr.  &  McH.  1 ;  Hawley  v. 
Northampton,  8  Mass.  3 ;  Hurlburt  v. 
Emerson,  16  Mass.  241 ;  Allen  v.  Trus- 
tees, 102  Mass.  262  ;  Albee  v.  Carpenter, 
12  Gush.  382 ;  Hayward  v.  Howe,  12  Id. 
51 ;  Hall  v.  Priest,  6  Gray  18  ;  Steel  v. 
Cook,  1  Mete.  281 ;  Parker  v.  Parker,  5 
Id.  134 ;  Terry  v.  Briggs,  12  Id.  17  ;  Jor- 
dan V.  Roach,  32  Miss.  481 ;  Den  v.  Clark, 
Coxe  340 ;  Moore  v.  Eake,  2  Dutch.  574 ; 
Den  V.  McMui-trie,  3  Gr.  (N.  J.)  276; 
Den  V.  Small,  1  Spencer  151 ;  Chetwood 
V.  Winston,  11  Vroom  337 ;  Jackson  v. 
Van  Zandt,  12  Johns.  169 ;  Eoss  v.  Toms, 
4  Dev.  L.  377 ;  Saunders  v.  Hyatt,  1 
Hawks  247  ;  George  v.  Morgan,  16  Penna. 
St.  95 ;  Pierce  v.  Hakes,  23  Penna.  St. 
.231;  Hansel!  t.  Hubbell,  24  Id.  244; 
Wynn  v.  Story,  38  Id.  166  ;  Allen  v.  Hen- 
derson, 49  Id.  333 ;  Paxson  v.  Lefierts,  3 
Eawle  59 ;  Duer  v.  Boyd,  1  Serg.  &  E. 
208 ;  Amelong  v.  Dorneyer,  16  Serg.  & 
E.  323 ;  Irwin  v.  Dunwoody,  17  Id.  61 ; 
Hefiher  v.  Kuapper,  6  Watts  18 ;  Eichel- 
berger  v.  Barnitz,  9  Id.  447 ;  Sharp  v. 
Thompson,  1  Whart.  139 ;  Durden  v. 
Burns,  6  Ala.  368  ;  Mainwaring  v.  Taber, 
1  Eoot  79. 

A  devise  to  a  son,  and,  if  he  die  with- 


out issue,  to  testator's  "other  children," 
gives  the  son  an  estate  tail,  Fisk  v.  Keene, 
35  Me.  349 ;  Tate  v.  Tally,  3  Call  354 ; 
Sleigh  V.  Strider,  5  Id.  439 ;  Tinsley  v. 
Jones,  13  Gratt.  289 ;  so  to  A,  and  "  if  he 
die  without  heirs,"  over  to  collateral 
heirs.  Doe  v.  Lampleugh,  3  Houst.  469  ; 
so  devises  to  A  and  B,  their  heirs  and  as- 
signs, and  "  if  either  die  leaving  no  heirs 
of  his  body,"  to  the  other,  Hawley  v. 
Northampton,  8  Mass.  3 ;  so  a  devise  to 
P.,  "  but  should  she  die  without  heirs  of 
her  own  body,"  to  the  brother  and  broth- 
er-in-law of  P.,  See  0.  Craigen,  8  Leigh 
449 ;  so  a  ■  devise  to  A  for  life  "  if  she 
shall  not  leave  issue  at  her  death,  but  if 
she  shall  leave  lawful  issue  at  her  death, 
*  *  *  to  her  heirs  forever  in  fee 
simple,"  Price  v.  Taylor,  28  Penna.  St. 
95. 

For  a  full  review  and  discussion  of  the 
Pennsylvania  cases  on  this  subject,  the 
reader  is  referred  to  a  short  but  valuable 
treatise  by  Mr.  Edward  A.  Anderson  on 
"The  Word  Issue,"  Phila.,  1878. 

For  limitations  over  by  way  of  execu- 
tory devise  on  definite  failure  of  igsue, 
see  chapter  XXVIII.,  mpra. 

As  to  whether  a  failure  of  issue  shall 
be  construed  to  be  definite  or  indefinite, 
see  chapter  XLI.,   infra. 

(A),  Tracy  v.  Glover,  cit.  3  Leon.  130, 
pi.  183,,  Godb.  16 ;  and  see  Blaxton  v. 
Stone,  3  Mod.  123 ;  Denn  v.  Slater,  5  T. 
E.  335.  [The  rule  is  also  applicable  to 
deeds,  Co.  Lit.  21  a.  Devise  over  on 
death  without  issue  gives  estate  tail. 
—And  in  wills  it  holds  where  the  devise 
over  is  if  the  prior  devisee  "  die  without 
issue,"  Browne  v.  Jerves,  Cro.  Jac.  290  ; 
Chadook  v.  Cowley,  Id.  695 ;  Doe  d.  Ne- 
ville V.  Elvers,  7  T.  E.  276  ;  Doe  d.  Ellis 
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*Indeed  so  well  has  this  been  settled  from  an  early  period,  that  to 

Direction  to  found  an  argument  in  favor  of  a  contrary  construction, 

^nS*rent  not  recoursc  is  always  had  to  special  circumstances.     Thus, 

agafnst'an  wherc  (i)  a  testator  devised  lands  to  his  wife  for  life,  and 

estate  tail.  ^f^^^.  j^gj.  ^q^^]^  ^q  J  jjjg  eldest  SOU  and  his  heirs,  upon 

condition  that  J.,  as  soon  as  the  land  should  come  unto  him  in  posses- 
sion, should  grant  to  S.  testator's  second  son  and  his  heirs  an  annual 
rent  of  £4,  and  that  if  J.  should  die  without  heirs  of  his  body  the  land 
should  remain  to  S.  and  the  heirs  of  his  body ;  it  was  contended  that 
the  intent  was  shown  that  J.  should  have  a  fee,  otherwise  he  could  not 
legally  grant  such  a  rent  to  have  continuance  after  his  death ;  but  it 
was  resolved  to  be  an  estate  tail ;  for  being  limited  that  if  he  died 
without  issue  then  it  should  be  to  S.  and  his  heirs  of  his  body,  showed 
what  heirs  of  J.  were  intended,  viz.,  heirs  of  his  body ;  and  though  he 
was  to  make  a  grant  of  the  rent,  yet  this,  being  by  appointment  of  the 
donor,  was  not  cantra  formam  donationis,  but  stood  with  the  gift,  and 
it  should  bind  the  issue  in  tail.  The  court  evidently  considered  the 
direction  to  grant  the  fee  farm  rent  as  conferring  a  power,  or  rather, 
perhaps,  a  trust  coupled  with  a  power,  in  which  view  it  was  consistent 
with  an  estate  tail. 

And  here  it  should  be  observed  that  where  real  estate  is  devised  over 

in  default  of  heirs  of  the  first  devisee,  and  the  ulterior  de- 
fail™*  o7™  ™  visee  stands  related  to  the  prior  devisee  so  as  to  be  in  the 
sonTri  line^'of  course  of  descent  from  him,  whether  in  the  lineal  or  col- 
creates  estate     lateral  line  and  however  remote,  as  the  prior  devisee  in 

that  case  could  not  die  without  heirs  while  the  devisee 
over  exists,  the  word  "  heirs  "  is  construed  to  mean  heirs  of  the  body, 
and  acoordiugly  the  estate  of  the  first  devisee,  by  the  effect  of  the 
devise  over,  is  restricted  to  an  estate  tail,  and  the  estate  of  the  devisee 

V.  Ellis,  9  East  382 ;  Biddulph  v.  Lees,  "  dying  without  heirs  male  in  the  lifetime 

Ell.,  Bl.  &  Ell.  289  ;  and  see  ante  ch.  of  A,"  the  first  devisee  takes  not  an  estate 

XVII.,  §  6.  In  Cane  v.  James,  cit.  Skinn.  tail,  but  an  estate  in  fee,  with  an  execu- 

19,  where  the  devise  was  to  A  and  his  tory  devise  over,  Pells  v.  Brown,  Cro. 

heirs,  and  if  A  die  without  heirs  of  his  Jac.  590 ;  Eastman  v.  Baker,  1   Taunt, 

body  that  his  sister  should  have  £600,  it  179  ;  Denn  v.  Kemeys,  9  East  366  ;  Doe 

was  held  that  A  took  the  fee.    It  will  be  v.   Chaffey,    16    M.  &  Wels.    656,   ante 

observed  that  there  was  no  devise  over  of  p.  *75  ;   and  see  post  ch.  XLI.,   ?   2.] 

the  land  itself.     Unless  coupled  with  As  to  tie  effect  of  stat.  1  Vict.,  c.  26,  on 

another  contingency. — But  if  the  dying  devises  of  the  above  kind,  see  vol.  I.,  p. 

without  heirs  male  or  without  issue  be  *560,  and  post  ch.  XLI.,  §  4. 
coupled  with  any  other  contingency,  as        (i)  Button  v.  Engram,  Cro.  Jac.  427. 

[vol.  n.  *329] 
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over  becomes  a  remaiuder  expectant  oii  that  estate,  (k)  This  con*struc- 
tion  is  induced  by  the  evident  absurdity  of  supposing  the  testator  to 
mean  that  his  devise  over  should  depend  on  an  event  which  cannot 
happen  without  involving  the  extinction  of  its  immediate  object. 

But  the  court  will  not  so  construe  the  word  heirs  where  the  devise 
over  is  to  a  stranger,  however  plausible  may  be  the  con-  otherwise 
jecture   that  it  was  so  intended,  and  consequently  the  gtJ'ange°£ 
devise  ovCr  is  void  for  remoteness ;  (Z)  and  formerly  a  re-  ^'°°'*- 
lation  of  the  half-blood  or  a  parent  or  grandparent  was,  for  this  pur- 
pose, considered  as  a  stranger,  such  persons  being  then  excluded  from 
taking  [directly]  by  descent ;  (m)  but  the  law,  at  least  as  to  persons 
dying  since  the  31st  of  December,  1833,  is  now  regulated  by  the  statute 
3  and  4  Wm.  IV.,  c.  106,  which  has  admitted  relations  of  the  half- 
blood,  and  parents  and  other  ancestral  relations  in  the  ascending  line,. 
to  the  heirsliip.  (n) 

[In  Harris  v.  Davis,  (o)  the  gift  over  in  default  of  heirs  of  the  first 
devisee  was  to  several  other  persons,  one  of  whom  was  ^,^  several 
not  related  to  the  first  devisee,  but  as  all  the  others  were  fa"a  "trajig^" 
related  to  him,  he  was  held  to  take  an  estate  tail.     It  '"  ^^°'"^- 
would  seem,  therefore,  sufficient  to  give  the  first  devisee  an  estate  tail 
that  any  one  of  a  number  of  devisees  over  was  related  to  him.] 

Of  course  the  limiting  of  the  estate  over,  in  default  of  heirs  of  the 
body  or  issue,  to  the  right  heirs  of  the  devisee,  does  not  Astoiimita- 
vary  the  construction  further  than  to  give  the  devisee  the  tif^r?ght  heirs 
remainder  in  fee  expectant  on  the  estate  tail.  Thus,  "''"'« <i«v>see. 
where  (p)  a  testator  devised  certain  lands  unto  his  son  P.  and  his  heirs 
forever,  on  condition  that  he  paid  W.  £30  within  one  year  after  the 
death  of  the  testator's  wife,  and  he  gave  other  tenements  to  other  sons, 
adding  the  following  clause: — "  Item.  My  will  and  mind  is,  that  in 

{k)  1  EoU.  Ab.  836  ;  2  Lev.  162 ;  Ci-o.  1  Salk.  238,  nom.  Anrable  v.  Jones ;  Att.- 

Jac.  416 ;  1  Freem.  74 ;  2  Eq.  Cas.  Ab.  Gen.  v.  Gill,  2  P.  W.  369 ;   Griffiths  v. 

306,  pi.  2 ;  3  Lev.  70  ;  2  Stra.  849  ;  Amb.  Grieve,  1  J.  ife  W.  31. 

363  I    2   Ed.   297 ;   Cas.  temp.   Talb.   1 ;  [(m)  Tilburgh  v.  Barbut,  1  Ves.  88,  3 

Willes  164,  369  ;  1  P.  W.  23  ;  Doug.  266 ;  Atk.  617  ;  and]  see  Preston  d.  Eagle  v. 

Cowp.  234  ;  3  T.  K.  491,  488,  n. ;  2  Marsli.  Punnell,  Willes  164  ;  [Moffet  v.  Cather- 

170,  6  Taunt.  485 ;  6  Beav.  412.     A  few  wood.  Ale.  &  Nap.  472.] 

early  decisions  to  the  contrary,  such  as  (n)  See  1  Hayes'  Introd.  (5th  ed.)  p. 

Hearn  v.  Allen,  Cro.  Car.  57,  .ire  over-  319. 

ruled  by  the  current  of  authorities.  [(o)  1  Coll.  416.] 

{1}  Grumble  v.  Jones,  2  Eq.  Cas.  Ab.  (p)  Price  ».  Smith,  Willes  1. 
300,  pi.  15,  11  Mod.  207,  Willes  166,  n., 

G        [vol.  II.  *330] 
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case  any  of  my  said  children  unto  whom'  I  have  bequeathed  any  of 
iny  real  or  copyhold  estates  shall  die  without  i^sue,  then  I  give  the  es- 
tate of  him  or  her  so  dying  unto  his  or  their  right  heirs  forever ; "  and 
it  was  held  that  the  children  took  estates  tail,  with  remainder  in  fee 
to  themselves. 

Sometimes  an  estate  tail  general  is  cut  down  to  an  estate  tail  special 
Ettetau  by  implication.  As  where  (5)  the  devise  was  to  the  use 
downto*™  *°^  ^^^  testator's  eldest  son  John  and  his  heii>s  forever, 
S^ai'by  '^^^  failing  issue  of  John,  to  the  use  of  James  the  second 
implication.  ^^^  ^^^^  j^jg  heirs  forever,  and  failing  issue  of  that  son,  to 
the  use  of  the  third  son  George  and  his  heirs  forever,  and  failing  his 
issue,  to  the  use  of  every  other  son  the  testator  should  or  might  have, 
according  to  priority  of  birth ;  and  failing  his  (testator's)  issue  male, 
then  to  his  issue  female  and  their  heirs  forever,  and  for  want  of  issue 
female,  then  to  the  use  of  his  (the  testator's)  heirs  forever :  it  was 
argued  that  the  testator  evidently  intended  to  postpone  the  female  to 
the  male  line  of  issue,  and  that^the  latter  part  of  the  will  was  explana- 
tory of  the  devise  to  the  sons,  showing  that  they  were  to  take  estates 
tail  male  only ;  for  that  the  intent  of  postponing  the  issue  female  could 
not  be  answered  without  postponing  his  granddaughters  as  well  as 
daughters,  who  were  both  comprehended  under  the  general  expression 
of  his  issue  female ;  and  of  this  opinion  appears  to  have  been  the  House 
of  Lords,  confirming  a  decree  of  the  Irish  Court  of  Exchequer,  (r) 

(g)  Fitzgerald  v.   Leslie,   3   B.  P.   C.  Lord  St.  Leonards,  4  H.  L.  Cas.  280.] 

Toml.  154.  This  seems  to  be  the  converse  This  chapter,  it  is  obvious,  does  not  ex- 

of  Tuck  V.  Frenoham,  Moore  13,  pi.  50,  1  haust  the  general  subject  of  which  it  pro- 

And.  8,  and  Doe  d.  Hanson  v.  Fyldes,  fesses  to  treat.     The  numerous  instances 

Cowp.  833,  stated  vol.  I.,  p.  *485.  in  which  the  words  heirs  of  the  body,  ac- 

[()■)  But  there  would  be  obvious  diffi-  companied  by  explanatory   expressions, 

'  culty  in  working   out  the  case  on   this  and  the  words  children,  son  and  issue  have 

principle  ;  for  pari  ratione  the  daughters  operated  to  confer  an  estate  tail,  are  fully 

should  have  taken  esta);es  tail  female,  di&cussed  in  subsequent  chapters,  to  which, 

The  case  is   mentioned    doubtingly  by  therefore,  the  reader  is  referred. 

[vol.  II.  *331] 
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*CHAPTER  XXXVI. 


EULE   IN   SHELLEY  S    CASE. 


Nature  of  the  rule. — Requisites  to  its 
Operation;  eorisidered  in  regard  to 
the  Estate  of  Freehold, — in  regard  to 
the  Limitation  to  the  Heirs. — Ques- 


tions where  one  or  both  of  the  Limi- 
tations relate  to  several  Persons. 
II.  Executory  Trusts. 
III.  Practical  Effect  of  the  Rule  considered. 


I. — The  rule  in  Shelley's  Case  is  a  rule  of  law,  and  not  of  construc- 
tion, (a)     The  rule  simply  is,  that,  where  an  estate  of  free- 
hold is  limited  to  a  person,  and  the  same  instrument  con-  ruieinShei- 

....  .,  T.  .  T.  1.      ley's  Case. 

tains  a  limitation,  either  mediate  or  immediate,  to   his 
heirs  or  the  heirs  of  his  body,  the  word  heirs  is  a  word  of  limitation, 
i.  e.,  the  ancestor  takes  the  whole  estate  comprised  in  this  term.    Thus, 
if  the  limitation  be  to  the  heirs  of  his  body,  he  takes  a  fee  tail ;  if  to 
liis  heirs  general,  a  fee  simple.  (6)  1 


(a)  The  comprehensive  nature  of  the 
present  work  renders  it  impossible  to  pre- 
sent more  than  a  brief  outline  of  the  chief 
practical  points  connected  with  the  rule  in 
Shelley's  Case,  which  require  the  atten- 
tion of  the  student  or  the  practitioner ; 
and  this  plan  is  the  more  willingly  sub- 
mitted to,  since  the  subject  has  received 
an  elaborate  investigation  from  several 
writers,  who  have  brought  great  learning 
and  abilities  to  the  task. 

(6)  Shelley's  Case,  1  Eep.  93,  104  a. 
The  question  was  not  directly  raised  in 
this  case,  but  was  incidentally  much  dis- 
cussed. See  some  observations  on  the  na- 
ture and  origin  of  the  rule,  Fea.  C.  K., 
and  Hayes'  Supplem. ;  Preat.  Est.,  vol. 
I.,  c.  3.  See  also  Earl  of  Bedford's  Case, 
Moore  718  ;  Whiting  v.  Wilkins,  1  Bulstr. 
219  ;  EundaleiJ.Eeley,  Cart.  170;  Brough- 
ton  V.  Langley,  2  Ld.  Bay.  873,  2  Salk. 


679,  and  cases  passim  in  the  next  chapter. 
1.  The  rule  in  Shelley's  Case  has  been 
abolished  by  statute  in  the  following 
states:  Alabama  (Code  1876,  §  2183); 
Connecticut  (Eev.  Stats.  1875,  p.  352); 
Kentucky  (Eev.  Stats.  1877,  p.  586) ; 
Maine  (Eev.  Stats.  1871,  p.  559) ;  Massa- 
chusetts (Gen.  Stats.  1860,  p.  466) ;  Michi- 
gan (Comp.  L.  1871,  p.  1327) ;  Minnesota 
(Stats,  at  Large  1873,  p.  615)  ;  Missouri 
(Eev.  Stats.  1872,  p.  1370) ;  New  Hamp- 
shire (Gen.  L.  1878,  p.  455,  as  to  devises 
only) ;  New  Jersey  (1  Eev.  Stats.  1877,  p. 
299,  as  to  devises  only) ;  New  York  (Eev. 
Stals.  1876,  p.  1103)  ;  Ohio  (Eev.  Stats. 
1869,  p.  1626,  as  to  devises  only) ;  Oregon 
(Laws  1872,  p.  791) ;  Ehode  Island  (Gen. 
Stats.  1872,  p.  373);  Tennessee  (Code 
1858,  §  2008);  Virginia  (Code  1873,  p. 
889) ;  West  Virginia  (Code  1868,  p.  461) ; 
Wisconsin  (Eev.  Stats.  1858,  c.  83,  ?  28). 

[vol.  ii.  *332] 
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[The  rule  is  usually  stated  iu  the  above  general  terms,  but  by  the ' 
word  "limitation,"  we  niust  understand  a  limitation  by 


Only  applies 

bV^ray^of"™     '^^y  0^  remainder,  as  distinguished  from  a  limitatibn  by- 
remainder.        ^^^,  ^£  executory  devise  or  a  shifting  use,  which,  though 


As  to  the  effect  of  the  statute  in  the  re- 
spective states  see  Lippitt  v.  Huston,  8  K. 
1.  415 ;  Hampton  v.  Rather,  30  Miss.  193 ; 
Powell  V.  Brandon,  24  Miss.  343 ;  Dennett 
V.  Dennett,  43  N.  H.  500.  In  Ohio,  the 
forty-seventh  section  of  the  act  of  1840, 
and  the  fifty-third  section  of  the  present 
act,  forbid  the  application  of  this  rule 
only  where  the  evident  intention  of  the 
testator  would  be  defeated  thereby.  Carter 
V.  Beddish,  32  Ohio  St.  1.  In  Massachu- 
setts the  rule  was  done  away  as  to  wills  in 
1791,  as  to  deeds  in  1821,  Loring  v.  Eliot, 
16  Gray  568;  Steel  v.  Cook,  1  Mete.  281. 
In  Maryland  it  remains  the  law,  Ware  v. 
Eichardson,  3  Md.  505  ;  Simpeis  v.  Sim- 
pers, 15  Md.  160 ;  Griffith  v.  Plummer,  32 
Md.  74;  Thomas  v.  Higgins,  47  Md.  439. 
So,  too,  in  Indiana,  Doe  v.  Jackman,  5 
Ind.  283;  Small  v.  Howland,  14  Ind.  592; 
Hull  V.  Beals,  23  Ind.  25 ;  Locke  v.  Bar- 
bour, 72  Ind.  577 ;  Gonzales  v.  Barton,  45 
Ind.  295 ;  Andrews  v.  Spurlin,  85  Ind.  262. 
By  force  of  the  recent  statutes  of  Illinois, 
a  devise  to  A  for  life,  with  remainder  to 
the  heirs  of  her  body  after  her  decease, 
now  gives  but  a  life  estate  to  A,  estates 
tail  being  put  without  the  reach  of  the 
rule  in  Shelley's  Case,  Butler  v.  Huestis, 
68  111.  594 ;  Baker  v.  Scott,  62  Id.  86.  So 
in  Georgia,  Dudley  v.  Porter,  16  Ga.  618. 
And  in  many  states  the  statutes  doing 
away  with  estates  tail  have  abrogated  the 
rule  in  Shelley's  Case  as  to  them.  See 
statutes  referred  to  in  the  preceding  chap- 
ter, note  1.  See  also  as  to  the  rule  in  Shel- 
ley's Case,  and  the  changes  made  in  it  by 
American  statutes,  Wms.  B.  P.  (4th  Am. 
ed.)  249,  n. ;  2  Washb.  B.  P.  561.  Befer- 
ence  is  again  made  to  Mr.  Anderson's 
treatise  on  "  The  Word  Issue,"  for  a  care- 
ful review  of  all  the  many  Pennsylvania 
cases  on  this  subject. 


As  to  the  applicability  of  the  rule  in 
Texas,  see  Hawkins  u.  Lee,  22  Tex.  545. 
In  Vermont  the  rule  is  not  in  force,  Blake 
V.  Stone,  27  Vt.  475 ;  Smith  v.  Hastings, 
29  Id.  240 ;  nor  in  Kentupky,  Biggins  v. 
McClellan,  28  Mo.  23 ;  nor  in  Missouri, 
as  to  wills  since  1825,  nor  as  to  convey- 
ances since  1845,  lb.  As  to  its  applica- 
bility in  Virginia,  see  Boy  v.  Garnett,  2 
Wash.  ( Va.)  9 ;  Moore  v.  Brooks,  12  Gratt. 
135. 

The  rule  has  been  productive  of  much 
discussion  by  the  bench,  both  in  England 
and  the  United  States.  The  proper  ap- 
plication of  the  rule  in  Vermont  has 
been  commented  upon  by  one  of  the- 
ablest  jurists  of  America,  to  the  following 
effect :  In  Blake  v.  Stone,  27  Vt.  475, 476,. 
it  was  said  by  Eedfield,  C.  J. :  "  And  as 
we  have  a  statutory  system  of  conveyance 
or  transmission  of  the  title  of  real  estate, 
wherein  we  have  more  or  less  explicitly 
departed  from  many  of  the  common  law 
provisions  upon  the  subject,  it  deserves- 
serious  consideration,  in  my  judgment, 
whether  we  should  make  any  distinction 
between  a  covenant  to  convey,  a  will,  or 
devise,  and  a  deed,  in  regard  to  the  indis^ 
pensable  necessity  of  the  use  of  the  word 
heirs,  to  create  a  fee  simple  or  fee  tail,  or 
whether  that  word  is  always  to  be  regard- 
ed as  one  of  limitation,  and  never  of  pnr- 
chase,  in  a  deed,  without  reference  to  the 
clearly  expressed  intention  of  the  parties. 
The  question  as  it  affects  deeds  will,, 
probably,  ultimately  settle  down  upon  the 
same  basis  it  has  at  common  law,  in  re- 
gard to  covenants  and  devises,  as  one  of 
intention  merely.  Justice  Wilmot  says,, 
in  Long  v.  Laming,  2  Bur.  1100,  'Now  it 
is  certain  that  in  some  cases,  and  under 
some  circumstances,  they  (the  words  heir- 
and  heirs)  may  be  construed  words  o£ 
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it  be  to  the  heirs  of  a  person  taking  a  previous  estate  of  freehold,  vests 
in  the  heir  as  a  purchaser.]  (c) 


purchase,  either  upon  a  will  or  upon  a 
deed.'  And  to  this  effect  he  cites  two 
•cases,  Lisle  u.  Gray,  found  in  Sir  Th. 
Jones  114 ;  2  Levinz  223  ;  Pollex.  582 ; 
Th.  Raymond  278 ;  and  Waker  v.  Snowe, 
in  Palmer's  E.  359,  and  concludes,  'They 
are  not  to  be  construed  as  words  of  limi- 
tation, either  upon  a  will  or  upon  a  deed, 
when  the  manifest  intention  of  the  tes- 
tator or  of  the  parties  is  declared  to 
be,  or  clearly  appears  to  be,  that  they 
«hall  not  be  so  construed.'  This  is  suf- 
ficiently explicit;  but  however  sensible 
and  sound,  as  a  rule  of  exposition,  it  has 
not  generally  obtained  in  England,  in  re- 
gard to  deeds,  but  always  as  to  covenants 
to  convey,  and  wills,  and  no  doubt  will 
ultimately,  everywhere,  in  regard  to 
bleeds,  as  every  one  feels  the  absurdity 
of  any  such  distinction  between  deeds 
and  other  instruments.  But  it  does  not 
seem  to  us  necessary  to  put  this  case  upon 
the  broad  ground  of  intention  merely. 
The  English  cases  treat  this  case  as  an 
exception.  The  case  of  King  v.  Melling, 
1  Ventris  231,  where  the  devise  was  to 
one  for  life,  et  non  cditer,  and  this  was  held 
sufficient  to  give  only  a  life  estate,  in  the 
first  grantee.  So,  too,  Archer's  Case,  with- 
out negative  words,  but  only  because  the 


remainder  is  given  over  to  the  heir  male 
in  the  singular  number,  regards  the  heir 
as  taking  by  purchase  and  not  by  inheri- 
tance. And  Bagshaw  v.  Spencer,  before 
Lord  Hardwicke,  2  Atkina  577,  and  1 
Vesey  142,  is  decided  as  conveying  to  the 
first  grantee  only  a  life  estate,  because  the 
words  '  without  impeachment  of  waste ' 
are  used,  which  have  no  application  to  an 
estate  of  inheritance.  But  if  such  words 
may  determine  the  extent  of  the  estate, 
so  may  others  equally  indicative  of  in- 
tention.'' Again,  in  Smith  v.  Hastings,  29 
Vt.  240,  242,  the  same  learned  judge  says : 
"This  question  seems  to  involve,  to  some 
extent,  the  rule  in  Shelley's  Case,  1  Coke 
93.  This  question  was  somewhat  exam- 
ined in  a  late  case,  Blake  *.  Stone,  27  Vt. 
475.  It  was  there  considered  that  the 
rule  in  Shelley's  Case  was  to  be  regarded 
as  of  no  special  force  in  this  state,  except 
as  one  of  construction  and  intention.  This 
was  the  view  taken  of  the  same  rule  in 
England  by  Lord  Mansfield  and  Justice 
Wilmot,  in  Doe  v.  Laming,  2  Burrows 
1100,  and  by  Justice  Blackstone,  in  Blake 
■0.  Perrin,  4  Burrows  2579.  This  is  that 
celebrated  case  so  long  pending  in  the 
King's  Bench  and  Exchequer  Chamber 
upon  the  extent  of  the  rule  in  Shelley's 


[(c)  Lloyd  V.  Carew,  Pre.  Ch.  72,  Show. 
P.  C.  137  ;  per  Lord  Cranworth,  C,  Coape 
^.  Arnold,  4  D.,  M.  &  G.  539 ;  Fea.  C.  K. 
276;  Gilb.  Uses  21;  Hayes  on  Limita- 
tions 4,  51,  52.  t  Tills  was  questioned  by 
Malins,  V.  C,  in  White  and  Hindle's 
Contract,  7  Ch.  D.  203.  In  this  case 
Crofts  V.  Middleton,  2  K.  &  J.  194,  was 
cited  arg.  as  deciding  that  under  a  devise 
to  A  for  life,  remainder  to  her  children 
in  fee,  with  alternative  remainder  to  her 
heirs  if  (as  happened)  she  should  have 
no  children,  the  life  estate  and  the  re- 
mainder to  her  heirs  would  not  coalesce. 
This  is,  of  course,  not  law,  and  found  no 


favor  with  Malins,  V.  C. ;  nor  was  it,  in- 
deed, so  laid  down  or  suggested  in  the 
case  cited.  The  question  there  was 
whether  the  remainder  to  the  heirs, 
which,  by  the  operation  of  the  rule  in 
Shelley's  Case,  was  executed  in  A,  was 
vested  or  contingent.  Wood,  V.  C,  held 
that  it  was  contingent,  and,  consequently, 
that  A,  being /erne  coverte,  had  not  effectu- 
ally disposed  of  it  by  the  means  she  had 
used.  On  appeal  (8  D.,  M.  &  G.  192)  the 
question  whether  the  remainder  was  vested 
or  contingent  was  left  undecided;  as  to 
which  see  Egerton  v.  Massey,  3  C.  B.  (N. 
S.)  338,  ante  vol.  I.,  p.  *650.] 
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*The  rule  is  well  illustrated  in  the  celebrated  case  of  Perrin  v, 
Blake,  {d}  There  A  by  his  will  declared  that  if  his  wife 
should  be  enceinte  with  a  child  at  any  time  thereafter  (but 


Perriuv, 
Blake. 


Case,  that  when  the  ancestor  by  any  con- 
veyance takes  an  estate  for  life,  with  re- 
mainder mediately  or  immediately  to  his 
heirs,  in  fee  or  in  tail,  the  estate  shall 
vest  absolutely  in  the  first  grantee  or  de- 
visee, and  no  estate  remain  which  is  se- 
cured by  the  deed  to  the  heirs;  in  other 
words,  the  term  heirs  in  such  case  is  to  be 
regarded  as  one  of  limitation  and  not  of 
purchase.  The  court  here  wfe"e  so  divided 
that  the  case  was  not  decided.  And  the 
amount  of  discussion  and  acrimonious 
controversy  which  ensued  upon  the  sub- 
ject is  almost  incredible.  And  Lord 
Campbell  says  in  his  Life  of  Lord  Mans- 
field that  even  to  this  day  nothing  will  so 
readily  provoke  debate  among  English 
lawyer^  as  to  start  the  query  whether 
Perrin  v.  Blake  was  rightly  decided  by 
the  majority  of  the  King's  Bench.  But 
it  seems  to  have  been  held  in  England 
that  when  the  language  of  the  instrument 
manifested  a  clear  intention  to  have  the 
estate  pass  to  the  heirs,  and  that  the  an- 
cestor should  take  only  a  life  estate,  it 
should  be  allowed  to  have  that  operation, 
certainly  where  this  is  unquestionably  so 
expressed.  It  is  indeed  held  in  England 
that  all  doubts  shall  in  such  case  be 
solved  against  such  construction.  But 
this  extreme  rule  of  construction  in  favor 
of^the  absolute  right  of  the  ancestor  to 
alien  the  property  is  obviously  a  rule  of 
policy  merely,  and  has  been  supposed  to 
derive  its  chief  support  from  considera- 
tions having  their  origin  in  the  feudal 
tenures  of  the  realm.  But  here  no  such 
considerations  can  have  weight.  And  as 
our  system  of  conveyancing  is  statutory, 
there  is  no  necessity  and  no  reason  in 
adopting  any  rule  of  construction  which 
will  tend  to  carry  us  one  side  of  the  true 


purpose  and  intention  of  the  instrument. 
And  this,  says  Prof  Greenleaf,  2  Cruise 
381,  and  note,  'was  deemed  by  the  late 
lamented  Judge  Story  to  be  generally 
adopted  in  the  "United  States,  where  the 
subject  was  not  regulated  by  statute.'  See 
also  4  Kent's  Com.  215,  233." 

The  courts  of  Pennsylvania  give  quite 
a  different  force  to  the  rule,  as  appears 
from  Guthrie's  Appeal,  37  Penna.  St. 
9,  21,  where  Strong,  J.,  says  :  "  The  rule 
in  Shelley's  Case  is  the  law  of  Pennsyl- 
vania, but  there  is  no  reason  why  it 
should  be  applied  more  extensively  than 
in  the  country  from  which  it  derived  its- 
birth.  It  often  defeats  the  declared  will 
of  a  testator,  and  it  frustrates  his  purpose 
of  making  provision  for  more  than  one 
generation  of  his  family.  Still  it  is  to  be 
enforced  whenever  it  is  truly  applicable. 
But  it  has  been  held  from  Wild's  Case,  & 
Coke,  down  to  the  present  day,  that  when 
the  devise  of  the  remainder  is  not  to 
'  heirs '  or  '  heirs  of  the  body,'  but  to 
'  children,'  they  take  as  a,  new  stock  and 
not  as  heirs.  In  Goodtitle  v.  Herring,  1 
East  164,  there  was  a  limitation  for  life,, 
with  a  remainder  to  the  '  heirs  male  of 
the  body '  of  the  tenant  for  life,  severally, 
successively,  one  after  another,  as  they 
and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  the  elder  of 
such  sons  and  the  heir  male  of  his  body 
being  always  preferred  before  the  younger 
.  of  such  son  or  sons,  and  the  heir  male  of 
his  and  their  body  and  bodies,  and  for 
want  of  such  issue  then  to  the  daughters,, 
&c.,  and  in  default  of  such  issue  over. 
The  description  embraced  the  whole  line 
of  lineal  heirs,  preferring  tliem  in  the  or- 
der of  common  law  descent,  and  they  were 
described  as  'heirs  male  of  the  body,'  yet 


(d)  4  Burr.  2579,  1  W.  Bl.  672,  1  Coll. 
Jut.  283,   Harg.   Law   Tracts,   489,    n., 
[VUL.  II.  *333] 
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which  never  happened),  and  it  were  a  male,  he  devised  his  real  and 
personal  estate  equally  to  be  divided  between  the  said  infant  and  his 


as  they  were  also  called  sons,  the  latter 
designation  overcame  the  force  of  the- 
technical  words  of  limitation,  and  the 
parent  took  but  an  estate  for  life :  See 
also  North  v.  Martin,  6  Sim.  266  ;  Doe  v. 
Provost,  5  .Johns.  61 ;  Gernet  v.  Lynn,  7 
Casey  94.  The  latter  case  is  very  like 
the  present.  In  it,  the  late  Chief  Justice 
Lewis  remarks :  '  It  is,  therefore,  very 
clear  that  when  the  term  children  is  used 
to  designate  the  object  of  the  testator's 
bounty,  and  some  of  them  are  in  esse  at 
the  date  of  the  will  and  also  at  the  time 
it  takes  effect,  neither  the  policy  nor  the 
words  of  the  rule  apply.'  After  a  pretty 
thorough  search,  I  have  not  been  able  to 
find  a  single  such  case  in  which  the  rule 
has' been  applied,  prior  to  Williams  v. 
Leech,  4  Casey  89,  and  even  in  that  case 
there  were  no  children  of  the  first  taker 
at  the  date  of  the  will,  nor  even  when  it 
took  efiect.  That  case,  however,  does 
treat  the  word  children:  as  if  it  meant 
heirs  in  the  will  then  before  the  court. 
It  was  followed  by  Naglee's  Appeal,  9 
Casey  89,  a  construction  of  the  same  will, 
and  by  McKee  v.  McKinley,  9  Casey  92. 
In  the  former  of  the  cases,  there  was,  in 
the  first  place,  an  absolute  gift  of  the  fee 
simple  to  the  daughter  of  the  testator, 
then  unmarried,  and  without  children. 
In  a  subsequent  part  of  the  will  the  tes- 
tator provided  that  none  of  his  children 
should  sell  or  convey  any  of  the  real  es- 
tate devised  to  them,  but  enjoy  it  during 
life,  and  that  after  their  death  it  should 
be  divided  equally  among  their  children 
and  their  heirs.  This  was  followed  by  a. 
devise  over  to  the  surviving  children,  if 
either  of  his  children  should  die  '  with- 
out issue.'  It  might  have  been  argued, 
though  I  think  unsuccessfully,  that  the 
testator  had  used  the  words  issue  and  the 
children  as  of  the  same  impoJi-t.  The  de- 
cision, however,  was  not  put  upon  that 
ground.     The  will  was  regarded  as  a  gift 


of  the  fee  to  the  first  taker,  followed  by 
an  unavailing  attempt  to  restrict  aliena- 
tion. It  was  also  quite  strongly  intimated 
that  it  might  be  an  estate  tail  in  the 
daughter.  The  case  of  McKee  v.  McKin- 
ley was  that  of  a  devise  for  life,  remain- 
der to  the  children  of  the  tenant  for  life, 
if  any  surviving,  or  issue  of  such  chil- 
dren, and  in  case  of  no  children  or  issue 
of  children,  then  over  to  the  relations  and 
lawful  heirs  of  the  testator.  This  was 
held  an  estate  in  fee  simple  in  the  first 
taker. 

The  case  was  evidently  an  amicable 
one.  There  appears  to  have  been  no  ar- 
gument except  in  support  of  a  tenancy  in 
fee  of  the  first  taker,  and  the  decision  was 
by  a  bare  majority  of  the  court.  Neither 
this  case,  nor  that  of  Williams  v.  Leech, 
nor  Naglee's  Appeal,  in  the  particulars 
of  which  we  have  spoken,  is  sustainable 
on  authority.  If  they  are  to  be  regarded 
as  the  law  of  the  land,  the  result  must  be 
a,  wide  disturbance  of  titles,  the  fore- 
shadowings  of  which  are  already  to  be 
seen,  an  extension  of  the  rule  in  Shelley's 
Case  far  beyond  all  precedent,  and  an  in- 
superable obstacle  in  the  way  of  testators 
against  making  such  settlements  of  their 
property  as  have  been'common  ever  since 
statutes  of  wills  existed." 

The  rule  is  maintained  in  Illinois,  in 
an  able  opinion  by  Breese,  J.,  in  Baker  v. 
Scott,  62  111.  80,  93,  where  he  says :  "  As_ 
we  understand,  one  of  the  principal  rea- 
sons for  establishing  this  rule  was  to  pre- 
vent the  abeyance  or  suspension  of  the 
inheritance.  The  rule,  therefore,  is  only 
applied  to  those  limitations  in  which  the 
word  '  heirs '  is  used,  on  account  of  the 
maxim  that  nemo  est  hceyes  vlventis.  But 
the  rule  does  not  apply  when  the  words 
lawful  issue,  issue,  sons,  or  children  are 
used  instead  of  heirs.  These  words  are 
regarded  as  words  of  purchase,  for  the 
reason  that  they  are  a  designation  of  per- 
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son  W.,  wlien  the  infant  should  attain  twenty-one ;  and  he  declared  it 
to  be  his  intent  that  none  of  his  children  should  dispose  of  his  estate 


sons  to  take  originally  in  their  own  right. 
But  when  the  limitation  is  to  the  heirs,  it 
is,  In  legal  intendment,  as  a  class  or  de- 
nomination of  persons  to  take  in  succes- 
sion from  generation  to  generation.  1 
Prest.  on  Estates  265.  As  Lord  Thurlow 
said  in  Brown  v.  Morgan,  1  Brown's  Ch. 
E.  216,  when  the  heir  takes  in  the  char- 
acter of  heir,  he  must  take  in  quality  of 
heir,  and  all  heirs  taking  as  heirs  must 
take  by  descent.  Since  the  solemn  deter- 
mination in  Perrin  v.  Blake,  in  the  Ex- 
chequer, the  rule  in  question  has  been  re- 
garded as  one  of  the  most  firmly  estab- 
lished rules  of  property,  and,  strictly 
speaking,  no  instance  can  be  adduced  of 
ii  departure  from  it.  *  *  *  The  re- 
quisites of  the  rule  are,  that  there  must, 
in  the  first  instance,  be  an  estate  of  free- 
hold devised  ;  there  must  be  a  limitation 
to  the  heirs  or  heirs  of  the  body  of  the 
person  taking  that  estate,  by  that  name, 
and  not  the  heirs  as  meaning  or  expLiined 
to  be  'sons,'  children,  &c. ;  that  these 
heirs  must  be  named  to  take  as  a  class  or 
denomination  of  persons  in  succession 
from  generation  to  generation,  and  by 
way  of  remainder,  or  at  least  so  that  the 
estate  to  arise  from  tlie  limitation  to  the 
heirs,  and  the  estate  of  freehold  in  the  an- 
cestor shall  both  owe  their  effect  to  the 
same  deed,  will,  or  writing  ;  and  that  the 
several  limitations  shall  give  interests  of 
the  same  quality,  both  legal  and  equitable. 
1  Prest.  on  Estates  266.  Testing  the  de- 
vise in  this  case  by  these  requisites,  no 
one  will  deny  it  fulfills  them  all.  *  *  * 
That  this  rule  was  part  of  the  common 
law  of  England,  and  an  established  axiom 
in  the  law  of  real  property  in  that  realm 
for  near  five  hundred  years,  is  not,  and 
cannot  be  denied.  4  Kent's  Com.  243. 
That  it  is  law  here,  what  more  authorita- 
tive can  be  found  than  the  act  of  our  gen- 
eral assembly  ?  *  *  *  This  law  was 
enacted  in  1845,  having  been  first  sub- 


stantially enacted  in  1819,  and  re-enacted 
■  in  1829,  and  again  re-enacted  in  1833,  in 
the  revision  of  that  year.  Here  is  an  em- 
phatic declaration  of  the  people,  speaking 
through  (heir  representatives  in  the  gen- 
eral assembly,  til  at  'the  common  law  of 
England,  so  far  as  the  same  is  applicable, 
shall  be  the  rule  of  decision,  and  shall  be 
considered  of  full  force  until  repealed  by 
legislative  authority.'  *  *  *  The  only 
question  then  must  be,  is  this  rule,  which 
is  admitted  to  be  a  rule  of  property  of 
the  common  law,  applicable  to  our  con- 
dition, to  the  genius  and  spirit  of  our  in- 
stitutions, and  to  their  purposes  and  ob- 
jects ?  It  is  said  by  some  courts  of  great 
respectability,  that  the  rule  was  estab- 
lished by  the  courts  of  England  in  sub- 
serviency to  the  feudal  policy  prevailing 
at  the  time,  and  to  the  interest  of  the 
lords,  whose  feudal  rights  of  relief,  ward- 
ship, marriage,  etc.,  would  attach  upon  a 
transmission  by  purchase.  Furman  v. 
White's  Heirs,  14  B.-  Mon.  560,  570. 
*  *  *  If  the  rule  was  entirely  of 
feudal  origin,  it  is  not,  on  that  account, 
less  binding  on  courts  of  justice,  nor  its 
authority  the  least  diminished  for  that 
reason.  *  *  '■'  It  has  become  a  rule 
of  property,  and  is,  we  believe,  in  har- 
mony with  the  genius  of  our  institutions, 
and  with  the  liberal  and  commercial 
spirit  of  the  age,  which  alike  abhor  the 
locking  up  and  rendering  inalienable  real 
estate,  and  has  challenged  and  received 
the  willing  obedience  and  support  of  the 
most  able  minds  of  England  and  the 
United  States.  How  many  estates  may 
be  depending  in  this  state  upon  this  rule, 
we  can  only  conjecture,  that  there  are 
very  many  there  can  be  no  doubt,  which 
an  arbitrary  declaration  by  this  court,  of 
the  inapplicability  of  the  rule  to  our  in- 
stitutions, would  unsettle  and  destroy. 
The  courts  of  every  state  of  this  great 
Union    in    which    the   common  law  lia.s 
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for  longer  than  his  life;  and  to  that  intent  he  devised  al!  his  estate  to 
tlie  said  W.  and  the  said  infant,  for  the  term  of  (heir  natural  lives ; 


been  adopted,'  have,  without  exception, 
upheld  this  rule,  and  guided  their  deci- 
sions by  it." 

In  a  very  recent  case  in  Maryland  it  is 
said  by  Alvey,  J. :  "  If  there  be  anything 
settled  in  the  law,  it  is  that  a  devise  to  a 
person,  and  the  heirs  of  his  body  lawfully 
begotten,  creates  an  estaie  tail  in  the  first 
taker,  by  operation  of  the  rule  in  Shelley's 
Case ;  and  it  is  equally  well  settled,  by  a 
multitude  of  cases,  that  a  devise  over,  de- 
pendent upon  an  indefinite  failure  of  issue 
of  a  prior  devisee,  is  a  contingency  too  re- 
mote to  support  a  valid  executory  devise. 
In  regard  to  these  propositions  there  can 
be  no  question."  Josetti  v.  McGregor,  49 
Md.  202,  210. 

Tlie  following  cases  have  been  lield  to 
be  wi  thin  the  rule  in  Shelley's  Case :  To 
several  "and  their  heirs  lawfully  begot- 
ten of  their  bodies,"  Johnson  v.  Johnson, 
2  Mete.  ( Ky.)  331 ;  or  to  A  "  and  his  heirs 
lawfully  begotten,"  Paddison  v.  Oldham, 
1  Harr.  &  McH.  336;  or  to  children, 
"  their  heirs  and  assigns,"  Stires  v.  Van 
Kensselaer.  2  Bradf.  172  ;  or  "  in  trust  for 
A,  her  heirs  and  assigns,''  Brown  v.  Al- 
den,  14  B.  Mon.  143 ;  but  see  Burtis  v. 
Doughty,  3  Bradf.  287  ;  or  for  A  "  and 
the  heirs  of  her  body,"  McKenzie  v. 
Jones,  10  Geo.  (Miss.)  230;  or  in  trust 
for  A  for  life,  after  her  death  for  her  hus- 
band for  life,  and  after  his  death  for  the 
heii-s  of  the  body  of  A,  Davis  v.  Hayden, 
9  Mass.  514;  or  for  A  for  life,  and  after 
her  death  for  the  use  of  her  heirs,  Arm- 
strong V.  Zane,  12  Ohio  287 ;  or  to  A  for 
life,  with  remainder  "after  his  death  to  the 
heirs  male  of  his  body,"  Hamilton  v. 
Wentwoith,  58  Me.  101 ;  or  to  "  his  law- 
ful heirs,"  Cipperly  v.  Cipperly,  40  How. 
Pr.  269 ;  Fulton  v.  Harman,  44  Md.  251 ; 
or  "to  her  oldest  male  heir,"  Brownell  v. 
Brownell,  10  E.  I.  509 ;  or  "  to  her  heirs 
forever  thereafter,"  Brislain  v.  Wilson,  63 
III.  173 ;  or  the  heirs  of  her  body,  Dott  v. 


Cunningham,  1  Bay  (S.  C.)  453;  Polk  v. 
Fans,  9  Yerg.  £09 ;  Josetti  v.  McGregor^  49 
Md.  202;  or  a  like  devise  of  a  term  of 
years,  Home  v.  Lyeth,  4  Harr.  &  J.  435  ; 
or  to  A,  his  heirs  and  assigns,  with  power 
of  appointment,  and  In  default  of  appoint- 
ment trustee  to  hold  "for  his  heirs  and 
assigns,"  Ives  v.  Harris,  7  K.  I.  413 ;  or  to 
A  "  and  his  heirs  during  his  natural  life," 
Brooks  V.  Evetts,  33  Tex.  742  ;  or  a  devise 
to  A  for  life,  with  remainder  to  his  heirs, 
Steel  V.  Cook,  1  Mete.  281 ;  Eiohardson  v. 
Wheatland,  7  Id.  172 ;   Roacli  v.  Martin, 

1  liarring.  548 ;  or  heirs  of  his  body, 
Den  V.  Laquear,  1  Soutli.  201;  Den  v. 
Baldwin,  1  Zab.  395;  Wells  «.  Olcott, 
Kirby  (Conn.)  118;  Hamilton  jj.  Hemp- 
stead, 3  Day  332 ;  Laborde  v.  Penn,  Mc- 
MuUen  448 ;  Giddings  v.  Smith,  15  Vt. 
344 ;  Hinson  v.  Pickett,  1  Hill  (S.  C.)  37  ; 
or  to  A  and  B  for  life,  and  then  to  their 
lawful  heirs,  Auman  v.  Auman,  21  Penna. 
St.  343 ;  so  "  to  the  heirs  of  her  body 
share  and  share  about,"  Watts  v.  Clardy, 

2  Fla.  369 ;  or  to  M.,  "  and  what  remains 
at  her  death  to  be  sold  and  equally  di- 
vided among  the  heirs  of  her  body," 
Thompson  v.  Mitchell,  4  Jones  Eq.  441  ; 
Swain  v.  Eascoe,  3  Ired.  L.  200. 

A  devise  to  A  and  to  his  oldest  male 
heir  forever  is  an  estate  tail,  Cuffee  i. 
Milk,  10  Mete.  366;  so  a  devise  to  H. 
"for  and  during  his  natural  life,  and 
after  his  decease  to  his  eldest  son,"  gives 
H.  an  estate  tail  male,  by  force  of  the 
rule  in  Shelley's  Case,  Simpers  v.  Sim- 
pers, 15  Md.  160.  Where  a  devise  is  to 
A  ■'  and  his  heirs,  if  he  has  any  at  his 
death,"  with  a  limitation  over,  if  he  has 
none,  A  takes  an  estate  tail,  Deboe  v. 
Lowen,  8  B.  Mon.  616;  or  "provided  he 
leave  an  issue  male  or  female,"  Den  v. 
Emans,  Penn.  (N.  J.)  967 ;  so  a  devise  to 
"A  and  his  lawfully  begotten  heir  for- 
ever," Den  V.  Cox,  4  Halst.  10;  Hall  v. 
Vandegrist,  3  Binn.  374  ;  or  A  "  and  her 
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remainder  to  G.  and  his  heirs  for  the  lives  of  the  said  W.  and  tlie 
infant;  remainder  to  the  heirs  of  the  bodies  of  the  said  W.  and  the  said 


bodily  heirs,"  Middleton  v.  Smith,  1 
Cojdw.  144 ;  or  to  "  A  and  his  heirs  by 
liis  present  wife,"  Den  v.  Pierson,  1  Harr. 
(N.  J.)  181 ;  or  to  A  for  life,  "  and  at  his 
death  to  be  enjoyed  by  his  heirs,  and  so 
on  in  tail  forever,"  Elliot  v.  PearsoU,  8 
Watts  &  S.  38.  A  devise  to  A,  if  he 
should  have  a  lawful  heir,  but  if  he 
should  have  none,  over,  creates  an  estate 
tail  in  A,  heir  being  here  construed  as 
equivalent  to  heir  of  his  body,  Williams  v. 
McCall,  12  Conn.  330 ;  so  to  A  for  life, 
with  remainder  to  his  heirs  as  tenants  in 
common,  and  "if  he  should  die  without 
issue,"  over,  Curtis  v.  Longstreth,  44 
Penna.  St.  302;  or  "after  his  death  to  his 
heirs  {if  any  he  have),  and  if  he  die  with- 
out heirs,"  over,  Seely  v.  Seely,  44  Penna. 
St.  484;  or  "if  he  die  without  a  legal 
heir,"  over,  Bradeu  v.  Cannon,  1  S-rant 
Cas.  60 ;  or  on  "  death  without  a  lawful 
heir,"  over,  Covert  v.  Robinson,  46  Penna, 
St.  274 ;  Moody  v.  Snell,  81  Id.  359 ;  or 
in  fee,  and  "  if'  he  die  without  heirs," 
over,  Shutt  v.  Eambo,  57  Penna.  St.  149  ; 
so  to  A  in  trust  fo^  her  heirs  until  they 
attain  twenty-one,  she  to  have  the  income 
meanwhile,  Allen  v.  Henderson,  49  Penna. 
St.  333  ;  so  to  A  during  his  life  "  in  trust 
for  his  heirs  after  his  death,"  Kay  v.  Con- 
nor, 8  Humph.  633. 

The  word  "  heirs  "  is  a  term  of  limita- 
tion, not  substitution,  in  a  devise  to  A 
and  B  "  or  their  heirs,"  McGill's  Appeal, 
61  Penna.  St.  46 ;  Manderson  v.  Lukena, 
23  Id.  31 ;  Buckley  v.  Heed,  15  Id.  83 ;  , 
King  V.  King,  1  Watts  &  S.  205 ;  Patter- 
son V.  Hawthorn,  12  Serg.  &  E.  112 ;  so, 
too,  in  a  devise  to  S.  "  during  his  life- 
time, and  then  to  go  to  his  heirs,"  Norris 
V.  Hensley,  27  Cal.  439  ;  Moore  v.  Brooks, 
12  Gratt.  135 ;  Doe  v.  Jackman,  5  Ind. 
283. 

A  devise  "  to  A,  his  children  or  grand- 
children," and  if  he  die  "without  chil- 
dren," over,  was  held  to  give  A  an  estate 


tail,  Wheatland  v.  Dodge,  10  Mete.  502; 
so  a  devise  to  A  and  his  children,  and  if 
he  "  die  and  leave  no  children,"  over, 
Nightingale  v.  Burrell,  15  Pick.  104;  so 
to  A  and  the  heirs  of  his  body,  and  on 
his  death  "without  lawful  children,"  over, 
Monroe  v.  Douglass,  5  N.  Y.  447  ;  so  to 
children  for  life,  and  at  their  death  "  to 
descend  to  'ilieir  children,"  and  if  any 
"die  and  leave  no  lawful  issue,"  over, 
"  children  "  being  here  a  word  of  limita- 
tion, Haldeman  v.  Haldeman,  40  Penna. 
St.  29.  And  in  Merryman  v.  Merryman, 
5  Munf  440,  a  devise  to  "A  and  her  chil- 
dren" was  construed  to  give  an  estate 
tail  to  A.  A  devise  to  A  for  life,  and  at 
her  death  to  her  son  B  "  and  to  his  law- 
fully begotten  children  in  fee  simple  for- 
ever," but  in  case  he  should  die  without 
children,  over,  B  having  no  children  at 
the  time  of  testator's  death,  gave  B  an 
estate  tail,  the  word  "  children "  being 
here  used  as  a  term  of  limitation'equiva- 
lent  to  heirs  of  the  body,  Parkman  v. 
Bowdoin,  1  Sumn.  C.  C.  359.  A  devise  to 
testator's  daughter  A  "and  her  children," 
with  the  clause  added,  "unto  them  and 
their  heirs  forever,"  gives  an  estate  tail 
to  A,  Graham  v.  Graham,  4  W.  Va.  320. 
But  a  devise  to  M.  "  and  to  her  children" 
gives  an  estate  in  common  to  all,  and  the 
rule  in  Shelley's  Case  does  not  apply  to 
such  a  devise,  Estate  of  Utz,  43  Cal.  200. 
A  devise  in  trust  for  A  for  life,  then 
for  "the  children  of  A,"  and  if  she  die 
witiiout  children,  over,  gives  A  only  a 
life  interest,  and  does  not  fall  within  the 
rule  in  Shelley's  Case,  Dudley  v.  Mallery, 
4  Ga.  52 ;  so  "  to  A  and  the  children  of 
her  body  lawfully  to  be  begotten  forever, 
which  children  are  to  have  the  same 
equally  amongst  Ihem  after  the  decease 
of  A,"  McNair  v.  Hawkins,  4  Bibb*  390; 
or  at  her  death  "  to  such  of  her  children 
or  their  heirs  as  shall  survive  her," 
Guthrie's  Appeal,  37  Penca.  St.  9 ;    or 
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infant  lawfully  begotten  or  to  be  begotten  ;  remainder  to  the  testator's- 
daughters  for  the  term  of  their  natural  lives,  equally  to  be  divided  be- 


"  such  of  her  children  as  shall  at  her  de- 
cease be  living  and  shall  attain  21 ,"  Tay- 
loe  V.  Gould,  10  Barb.  388 ;  or  a  remain- 
der to  the  first  taker's  children  when  they 
iittain  twenty-one,  Williams  v.  Mears,  2 
Disney  (Ohio)  604;  or  to  U.  "during  her 
life,  remainder  to  the  issue  of  her  body 
by  me  begotten,  provided,  also,  that  such 
issue  live,  to  lawful  age,"  and  on  failure, 
ovei-.  Helm  v.  Frisbie,  59  Ind.  526 ;  or 
"to  be  held  and  used  by  the  said  N.  dur- 
ing her  natural  life,  *  *  *  and  at 
her  death  to  go  to  the  children  of  her 
body,"  Beaoroft  v.  Strawn,  67  111.  28  ;  or 
to  G.  "during  her  natural  life,  and  to  her 
children  and  assigns  forever,"  Sorden  v. 
Gatewood,  1  Ind.  107.  A  devise  to  A  for 
life,  with  remainder  to  her  "  lineal  descend- 
ants," gives  only  a  life  estate  to  A,  McLure 
V.  Young,  3  Eich.  Eq.  559.  So,  in  general, 
the  word  "  children  "  is  not  equivalent  to 
the  word  "  heirs,''  -and  will  be  regarded  as 
a  word  of  purchase,  and  not  of  limitation, 
and  will  create  a  remainder,  Beaoroft  v, 
Strawn,  67  111.  28 ;  Baker  v.  Scott,  62  Id.  86. 
A  devise  to  A  for  life,  with  remainder 
to  the  issue  of  his  body,  creates  an  estate 
tail,  the  word  issue  being  here  used  as  a 
word  of  limitation,  Kay  v.  Scates,  37 
Penna.  St.  31  ;  or  with  remainder  to  his 
lawful  issue,  if  he  leave  lawful  issue,  and 
if  he  die  without  issue,  or  they  are  under 
twenty-one,  over,  James'  Claim,  1  Dall. 
47  ;  so  to  A  for  life,  "  and  at  his  death  to 
his  legal  issue  or  heirs,"  Angle  v.  Brosius, 
43  Penna.  St.  187 ;  or  to  A,  "provided  he. 
leave  an  issue  male  or  female,"  Den  v. 
Emans,  Penn.  (N.  J.)  967  ;  or  to  A  for 
life,  and  "  if  he  shall  leave  lawful  issue," 
to  them,  their  heirs  and  assigns,  and  in  de- 
fault of  such  issue,  over,  Paxson  v.  Lef- 
ferts,  3  Kawle  59.  So  a  devise  to  A  for 
life,  and  on  his  death  to  his  issue,  and  on 
their  death  to  their  issue,  creates  an  es- 
tate tail  in  A's  issue,  Gibson  v.  McNeeley, 
11  Ohio  St.  131.    So  a  devise  to  A  for 


life,  and  after  his  decease,  if  he  shall  die 
leaving  lawful  issue,  "to  the  said  lawful 
issue — if  one,  to  him  or  her,  his  or  her 
heirs  and  assigns  forever— but  if  more 
than  one,  (o  be  equally  divided  amongst 
them,  their  heirs  and  assigns  forever," 
Powell  V.  Board  of  Dom.  Miss.,  49  Penna. 
St.  46.  So  to  A  for  life,  and  on  lier  death 
"  to  her  lawful  issue,  their  heirs,  &c., 
equally  to  be  divided  among  them,  share 
and  share  alike,"  Kingsland  c.  Eapelye, 
3  Edw.  1. 

But  a  marriage  settlemem  to  the  use  of 
A  and  his  wife  "and  their  issue"  gives^ 
the  issue  an  estate  by  purchase,  Lafitte  v. 
Lawton,  25  Ga.  305;  Moseby  r.  Corbin,  ,1 
A.  K.  Marsh.  291. 

A  devise  to  A  "  during  her  natural  life 
and  the  heirs  of  her  body  forever,"  is- 
within  the  rule  in  Shelley's  Case,  Choice 
■0.  Marshall,  1  Kelly  (Ga.)  97;  Steel  v. 
Cook,  1  Mete.  281  ;  Post  v.  Post,  47  Barb. 
72  ;  so  to  A  for  life,  "  and  after  his  decease 
to  his  male  heirs,"  Eraser  v.  Chene,  2 
Mich.  81 ;  "  and  at  his  death  it  shall  be 
and  belong  to  his  heirs,"  Steiner  v.  Kolb, 
57  Penna^  St.  123  ;  so  to  A  for  life,  "  and 
then  to  fall  to  his  heirs,"  McCray  v.  Lipp, 
35  Ind.  1 16  ;  Hampton  v.  Bather,  1  Geo. 
(Miss.)  193  ;  or  to  A,  "  to  be  enjoyed  by 
her  during  her  natural  life  and  at  her 
death  to  go  to  the  heirs  of  her  body," 
Cooper  V.  Coursey,  2  Coldw.  416 ;  Mc- 
Feely  u.  Moore,  5  Ohio  465 ;  or  to  the 
heirs  of  his  body  "for  their  own  use," 
Bender  v.  Fleurie,  2  Grant  Cas.  345 ;  or 
"  equally  between  them,"  Cooper  v.  Cooper,. 
6  K.  I.  261  ;  or  to  A  for  life,  "  and4  after 
Iw  death  to  descend  to  the  heirs  of  her 
body,"  Andrews  v.  Spurlin,  35  Ind.  262 ; 
Quillman  v.  Custer,  57  Penna.  St.  125  j 
McCray  v.  Lipp,  35  Ind.  116 ;  Brown  v. 
Lawrence,  3  Cush.  390  ;  Brown  u.  Lyon, 
6  N.  Y.  419  ;  or  to  her  "  legitimate  off- 
spring,'' Allen  V.  Markle,^  36  Penna.  St. 
117;   Bramble  v.   Billups,  4  Leigh  90; 
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-tween  them ;  remainder  to  G.  and  his  heirs  during  the  lives  cif  tlie 
daughters ;  remainder  to  the  heirs  of  the  bodies  of  tlie  said  daughters, 


or  for  life,  and  "  after  his  decease  to  his 
lawful  issue,"  and  if  he  die  without  such 
issue,  to  his  "  heirs,"  Gonzales  v.  Barton, 
45  lud.  295 ;  or  for  life,  "  and  after  his 
<leath  for  his  lineal  descendants,"  Powell 
4).  Brandon,  24  Miss.  343  ;  or  "  such  per- 
sons as  would  be  entitled  if  he  died  intes- 
tate," Yarnall's  Appeal,  70  Penna.  St. 
335  ;  or  to  ''A  and  his  heirs  and  assigns," 
with  devise  over  of  part  if  he  leave  but 
one  child.  Homer  v.  Shelton,  2  Mete.  194; 
or  to  A,  and  "  to  descend  to  A's  youngest 
son  and  from  him  to  the  oldest  male  heir 
■of  said  youngest  son,"  and  on  failure  of 
such  issue  to  "the  heirs  of  A  forever," 
Dennett  v.  Dennett,  43  N.  H.  499  ;  or  to 
"  K.  during  his  life,  and  in  no  case  to  be 
taken"  for  debt,  and  at  his  decease  to  de- 
scend to  his  lawful  heirs,"  Fewell  v.  Few- 
«11,  6  Eich.  Eq.  138.  And  a  devise,  prior 
to  the  statute  abolishing  the  rule  in  Shel- 
ley's Case,  to  A  for  life,  "  and  at  his  death 
to  descend  to  the  eldest  male  heir  of  his 
body  and  on  failure  thereof  to  his  heirs 
general,"  is  within  the  rule,  Goodrich  v. 
Lambert,  10  Conn.  449 ;  so  a  devise  to  A, 
not  to  be  sold,  but  "  it  shall  be  to  her 
lieirs  and  their  assigns  forever,''  ''  only 
the  use  of  it  to  her  during  her  natural 
life,"  Bishop  v.  Selleck,  1  Day  299. 

A  conveyance  in  trust  for  A,  with  pro- 
vision that  the  land  "  shall  be  preserved 
for  the  benefit  of  the  heirs  of  the  body 
of  A  and  shall  vest  in  the-  heirs  of  her 
body  upon  her  death,''  gives  an  estate 
tail,  Carradine?).  Carradine,  4Geo.  fMiss.) 
698.  A  devise  to  A  for  life,  and  after  her 
death  to  the  heirs  of  her  body,  "  if  any 
such  her  surviviijg,"  and  for  want  of  such, 
over,  gives  an  estate  tail.  Den  v.  Hugg,  2 
South.  427 :  so  to  A  for  life,  and  "  if  at 
the  time  of  his  death  he  shall  be  possess- 
ed of  a  legal  heir  or  heirs  born  in  wed- 
lock," to  them,  but  if  he  die  without  such 
heir,  over.  King  v.  Beck,  12  Ohio  390. 

A  devise  to  A  and  B,  "  to  be  equally  di- 


vided between  them  and  their  heirs  if 
they  have  any  lawful  heirs  at  the  time  of 
their  decease,"  falls  within  the  rule  in 
Shelley's  Case,  Crockett  v.  Eobinson,  46 
N.  H.  454 ;  so  to  A  for  life,  "  and  after 
her  death  to  be  equally  divided  among 
her  male  heirs  lawfully  begotten,"  Boss  v. 
Toms,  4  Dev.  L.  377  ;  but  see  Payne  v. 
Sale,  2  Dev.  &  Bat.  455  ;  Prescott  v.  Pres- 
cott,  10  B.  Mon.  56.  So,  too,  a  devise  to 
A  for  life,  "  and  after  his  death  to  be  di- 
vided among  his  heirs  as  the  law  may  di- 
rect," Kennedy  v.  Kennedy,  5  Dutch.  185 ; 
but  see  Quick  v.  Quick,  6  C.  E.  Gr.  (N. 
J.)  13.  So,  too,  a  devise  to  A  for  life,  and 
"  after  his  death  to  his  lawful  heirs  to  be 
equally  divided,"  Williams  v.  Foster,  3 
Hill  (S.  C.)  193 ;  so  a  devise  in  remain- 
der, "  to  be  equally  divided  between  my 
surviving  children  and  their  heirs  forever," 
Threadgill  v.  Ingram,  1  Ired.  L.  577.  See 
also  the  next  chapter,  and  notes,  for  cases 
of  a  devise  to  be  equally  divided,  &o., 
between  the  heirs  of  the  life  tenant. 

Superadded  words  of  limitation  are  not 
always  construed  to  take  a  devise  out  of 
the  operation  of  the  rule  in  Shelley's 
Case,  e.  g.,  to  A  "  and  to  the  heirs  of  his 
body  and  their  heirs  and  assigns  forever," 
Barlow  v.  Barlow,  2  ST.  Y.  386  ;  George  i'. 
Morgan,  16  Penna.  St.  95 ;  Hileman  v. 
Bouslaugh,  13  Id.  344  ;  Wight  v.  Thayer, 
1  Gray  284 ;  Hall  v,  Thayer,  5  Id.  523  ; 
Buxton  V.  Uxbridge,  10  Mete.  87 ;  to  A 
"during  her  life  and  then  to  descend  to 
the  heirs  of  her  body  anrf  to  their  heirs  and 
assigns  forever,"  Brown  v.  Lyon,  6  N.  Y. 
419 ;  or  for  life,  with  power  of  appoint- 
ment, and  in  default  of  appointment,  "  to 
be  equally  divided  among  her  right  heirs, 
their  heirs,''  &c.,  Pliysick's  Appeal,  50 
Penna.  St.  128 ;  so  to  A  for  life,  then  to' 
B  for  life,  "  then  to  the  heirs  of  the  body 
of  A  and  to  their  assigns,  to  be  equally 
divided  share  and  share  alike,"  Brant  v. 
Gelston,  2  Johns.  Cas.  384 ;  so  to  A  for 
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equally  to  be  divided.  The  question  was,  what  estate  W.  took.  Lord 
Mausfield,  with  Ashtoa  and  Willes,  JJ.,  (Yates,  J.,  diss.,)  held  that 
he  was  tenant  for  life  only;  but  their  judgment  was  reversed  by  a 
majority  of  the  judges  in  the  Exchequer  Chamber,  who  held  that  W. 
took  an  estate  tail.  An  appeal  was  brought  in  D.  P.,  but  was  com- 
promised. 

Since  this  solemn  determination  (e)  the  rule  in  question  has  been 
regarded  as  one  of  the  most  firmly  established  rules  of  ^uje  never 
property,  and,  strictly  speaking,  no  instance  can  be  ad-   io^nged. 
duced  of  a  departure  from  it.     Undoubtedly,  in  many  cases  a  devise 
to  a  person  for  life,  and  after  his  death  to  the  heirs  of  his  body,  has 
been  held  by  force  of  the  context  to  give  an  estate  for  life  only  to  the 


his  life  and  that  of  his  wife,  then  "  to  de- 
scend to  their  heirs  jointly  and  their  heirs 
and  assigns  or  to  such  as  may  be  then 
living,"  Criswell's  Appeal,  41  Penna.  St. 
288;  so  to  A  for  life,  and  "if  he  shall 
leave  lawful  issue,  to  them,  their  heirs 
and  assigns  forever,"  and  on  failure  of 
issue,  over,  Paxsou  v.  Lefferts,  3  Bawle  59. 
A  devise  to  A  and  the  hiers  of  his  body, 
and  to  their  heirs  and  assigns  forever, 
gives  A  an  estate  tail,  Wight  v.  Thayer,  1 
Gray  284;  Hall  «.  Thayer,  5  Id.  523; 
Buxton  V.  Uxbridge,  10  Meto.  87  ;  Den  v. 
Laquear,  1  Houth.  301.  A  devise  to  five 
daughters,  "  to  be  to  them  an  estate  for 
life  and  to  the  heirs  of  their  bodies  after 
them  and  to  their  heirs  and  assigns  of 
such  heirs  forever,  *■  *  *  it  being  my 
will  and  intent  to  give  an  estate  in  fee  to 
such  of  ray  daughters  as  shall  die  leaving 
issue  and  an  estate  for  life  only  to  such  of 
them  as  shall  die  without  leaving  any 
issue  to  survive  them,"  gives  the  daugh- 
ters estates  in  tail,  Manchester  v.  Durfee, 
5  R.  I.  549.  A  devise  to  A  for  life,  and 
after  his  death  to  his  eldest  male  heir, 
and  upon  the  death  of  such  male  heir  to 
his  male  heir  and  his  heirs, forever,  gives 
A  an  estate  tail,  Malcolm  v.  Malcolm,  3 
Cush.  472.  A  devise  to  A,  "  and  to  his 
male  heir  and  to  his  heirs  and  assigns  for- 
ever," with  limitation  over,  if  A  die  leav- 
ing no  male  heir,  is  an  estate  tail,  Osborne 
V.  Shrieve,  3  Mason  C.  C.  391 ;  Carter  v. 


McMichael,  10  Serg,  &  E.  429  ;  so  to  A 
for  Urn,  remainder  to  his  issue,  their  heirs,. 
&c.,  Paxson  v.  Lefierts,  3  Kawle  59.  A 
devise^ to  "A,  the  heirs  of  his  body  and 
assigns  forever,"  creates  an  estate  tail. 
Pollock  V.  Speidel,  27  Ohio  St.  86. 

So  an  estate  in  fee  is  created  by  a  de- 
vise t6  A  "during  her  life,  then  to  her 
heirs  and  their  assigns,"  Siceloff  v.  Ked- 
man,  26  Ind.  251 ;  or  to  A  for  life,  and 
"  after  his  death  to  his  heirs  and  to  thefr 
heirs  and  assigns  forever,"  Schoonumker 
V.  Sheely,  3  Denio  485,  affinuing  3  Hill 
(N.  y.)  165.  See  also  on  this  and  other 
points  in  this  chapter  the  next  following 
chapter  and  notes. 

(e)  Indeed,  for  a  long  period  anteced- 
ently the  point  had  been  considered  as 
settled  beyond  dispute ;  but  in  the  inter- 
val between  the  judgment  in  B.  E.  and 
its  reversal  in  the  Exchequer  Chamber 
all  was  uncertainty.  The  profession  be- 
held with  no  small  degree  of  consterna- 
tion a  doctrine  which  had  been  regarded 
as  an  established  principle  of  law  com- 
pletely subverted.  An  interesting  state- 
ment of  the  circumstances  and  progress 
of  this  case  may  be  found  in  Mr.  Har- 
grave's  Law  Tracts,  and  more  particularly 
in  Mr.  Holliday's  Life  of  Lord  Mansfield 
— a  book  which,  though  not  in  high  esti- 
mation as  a  biographical  work,  the  writer 
remembers  to  have  perused  in  his  early 
days  with  much  pleasure. 
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ancestor ;  (/)  but  this  has  been  the  result,  not  of  holding  the  heirs  of 
the  body,  as  such,  to  take  by  purchase,  but  of  con*struing  those  words 
to  designate  some  other  class  of 'persons  generally  less  extensive.  The 
rule,  therefore,  was  excluded,  not  violated,  by  this  interpretation. 
Whether  the  testator,  by  this  or  any  other  expression,  mean  to  de- 
scribe heirs  of  the  body,  is  a  totally  distinct  inquiry,  and 
<iuestion  of        has  therefore  in  the  present  treatise  been  separately  dis- 

■conBtruction.  i    /    \       mi        tit  n     i 

cussed,  (g)     ihe  blending  of  the  two  questions  tends  to 
involve  both  in  unnecessary  perplexity. 

The  rule  ap-  [The  principle  of  the  rule  in  Shelley's  Case  applies 

EoWsand  to  limitations  of 'copyholds  (/i)  and  of  estates  pur  autre 

estates  pur  ,      . . 

autre  vie.  Vie^  ll) 

An  analogous  relation  subsists  between  a  man  and  his  personal  rep- 

r       resentatives ;  th\jg  Lord  Coke  says,  (k)  "  If  a  man  make  a 

life,  remainder  jgagg  for  life  to  One,  the  remainder  to  his  executors  for 

to  nis  execu-  ' 

*°™'  twenty-one  years,  the  term  for  years  shall  vest  in  him,  for 

■even  as  ancestor  and  heir  are  correlativa  as  to  inheritance,  (as  if  an 
■estate  for  life  be  made  to  A,  the  remainder  to  B  in  tail,  the  remainder 
to  the  right  heirs  of  A,  the  fee  vesteth  in  A  as  it  had  been  limited  to 
him  and  his  heirs,)  even  so  are  testators  and  executors  correlativa  as 
to  any  chattel."  {I)  But  this  would  seem  to  be  rather  a  rule  of  con- 
struction, in  order  to  promote  the  intention.] 

'fo  attract  the  rule  in  Shelley's  Case  the  limitations  to  the  ancestor, 
and  to  his  heirs,  must  be  created  by  the  same  instrument. 
mSt'be°°*  Therefore,  where  (m)  A  had,  on  the  marriage  of  B  his 
sameinstru-  SOU,  settled  lands  on  the  son  for  life,  remainder  to  the 
sons  of  that  marriage  successively  in  tail  male,  reversion 
to  himself  in  fee,  and  by  will  devised  the  same  to  the  issue  of  B  by 
any  other  wife  in  tail  male;  it  was  held  that  this  devise  did  not  make 
B  tenant  in  tail,  but  gave  his  heir  of  the  body  an  estate  tail  by  pur- 
chase. 

But  a  will,  and  a  schedule  to  it,  are  considered  as  one  instrument 


(/)  See  next  chapter.  (/)  See     accordingly    Kirkpatrick    v. 

(g)  As  to  where  heirs  of   the  body,  Capel,  Sugd.  Pow.,  p.  75  (8th  ed.) ;  Hol- 

-children,   sons,   and    issue,   are  used   as  loway  v.  Clarkson,  2  Hare  521 ;  Devall  v. 

-words  of  limitation,  see  post.  DIckins,  9  Jur.  550 ;   Page  v.  Soper,  11 

{{h)  Busby  v.  Greenslate,  1  Str.  445.  Ha.  321.] 

(i)  Low  V.  Burron,  3  P.  W.  262 ;  Fors-        (m)  Moore  v.  Parker,  Ld.  Eayiu.  37, 

ter  V.  Forster,  2  Atkl  259.  Skinn.  558. 

(k)  Co.  Lit.  54  b. 
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Ill 


for  the  purposes  of  this  rule ;  (n)  and  tlie  same  principle  -^^iu^nd 
undoubtedly  a[)plies  to  a  will  and  codicil,  or  several  '"heduie. 
codicils. 

It  was  contended  by  Mr.  Fearne  (o)  that  where  one  limitation  is 
contained  in  an  instrument  creating  a  power,  and  the  other 
in  *an  appointment  under  such  power,  the  rule  would  ingandexer- 
apply  ;  ( j»)  but  the  position  has  been,  with  much  reason, 
questioned  by  other  learned  writers,  {q) 

The  rule  in  Shelley's  Case  applies  to  equitable  as  well  as  legal  in- 
terests ;  (r)  but  the  estate  of  the  ancestor,  and  the  limita- 
tion to  the  heirs,  must  be  of  the  same  quality,  i.  e.,  both   eq?Uabie 
legal   or  both  equitable.     It  frequently  happens  that  a 
testator  devises  land  in  trust  for  a  person  for  life,  and  after  his  death 
in  trust  for  the  heirs  of  his  body,  but  gives  the  trustees  some  office  in 
regard  to  the  tenant  for  life  that  causes  them  to  retain  the  legal  estate 
during  his  life,  .but  which,  ceasing  at  his  death,  does  not  prevent  the 
limitation  to  the  heirs  of  the  body  from  being  executed  in  them.  2     In 
such  cases,  by  the  rule  just  stated,  they  take  as  purchasers,  (s)     The 
converse  case  of  course  may,  but  it  rarely  does,  occur,  [t) 


(n)  Hayes  d.  Foorde  v.  Foorde,  2,  W. 
Bl.  698. 

(o)  C.  E.  75.  [And  so  Sugd.  Pow.  472 
(8th  ed.) ;  Hayes  on  Limitations  51.] 

(p)  Venables  v.  Morris,  7  T.  K.  342. 

(g)  Bull.  n.  to  Co.  Lit.  299  b;  1  Prest. 
Est.  324. 

[(r)  Reynell  v.  Keynell,  10  Bear.  21 ; 
Fearne  C.  K.  124,  et  seq.  And  there  are 
no  degrees  of  equity,  Nouaille  v.  Green- 
wood, T.  &  E.  26  ;  In  re  White  and  Hiu- 
dle's  Contract,,  7  Ch.  D.  201.] 

'2.  Baker  v.  Scott,  62  111.  86 ;  Beacroft 
V.  Strawn,  67  111.  28 ;  Griffith  v.  Plum- 
mer,  32  Md.  74 ;  Austin  j;.  Payne,  8  Eich. 
Eq.  9. 

Where  the  estate  given  to  the  life  ten- 
ants is  an  equitable  one,  and  that  to  the 
heirs  a  legal  one,  the  rule  in  Shelley's 
Case  will  not  apply,  e.  g.,  in  a  devise  in 
trust  for  children  and  if  they  die  intes- 
tate, to  their  heirs.  Ward  v.  Amory,  1 
Curt.  C.  0.  419 ;  or  to  the  heirs  of  their 
bodies,  Edmonson  v.  Dyson,  2  Ga.  307; 
Ward  V.  Saunders,  3  Sueed  (Tenn.)  391 ; 


S.  C,  2  Swan  174 ;  or  where  the  devise  is 
in  trust  for  a  married  woman  for  life,  and 
upon  her  death  to  her  heirs  in  fee  tail, 
Ware  v.  Richardson,  3  Md.  505;  Griffith 
V.  Pluramer,  ubi  supra.  To  the  same  eflfect, 
see  Crosby  v.  Davis,  2  Pitts.  L.  J.  E.  403  ; 
Thurston  v.  Thurston,  6  E.  I.  296.  So  a 
devise  for  the  use  of  testator's  widow,  and 
"  at  her  death  to  be  equally  divided  be- 
tween the  heirs  of  lier  body,"  Settle  v. 
Settle,  10  Humph.  474.  But  if  the  trust 
is  for  a  married  woman  during  coverture, 
and  on  the  death  of  herself  and  her  hus- 
band "  to  those  who  would  be  heirs  "  in 
default  of  appointment,  and  if  it  is  execu- 
ted by  the  death  of  the  husband  before 
his  wife,  she  will  "take  a  fee  under  the 
rule  in  Shelley's  Case,  Williams'  Appeal, 
83  Penna.  St.  377  ;  Eaton  v.  Tillinghast, 
4  E.  I.  276. 

(s)  Ante  p.  *292. 

(i)  An  unsuccessful  attempt  to  support 
such  a  construction  was  made  in  Nash  v. 
Coates,  3  B.  &  Ad.  8S9,  ante  p.  *319,  where 
it  is  observable  that  the  trustees  had  not 
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Where  the  limitations  to  the  devisee  for  life,  and  to  the  heirs  of  his 
body,  both  carry  the  legal  estate,  the  fact  that  one  of  them 

Legal  estate         'i».j..i  i  t-  /* 

clothed  with  IS  suDject  to  a  trust  does  not  prevent  tlie  application  oi 
the  rule.  Mr.  Feariie,  indeed,  seems  to  have  been  of  a 
contrary  opinion ;  (w)  but  the  affirmative  has  been  successfully  main- 
tained by  his  learned  editor  and  Mr.  Preston,  (x)  on  the  well-known  prin- 
ciple, that  trust  estates  are  not  objects  of  the  jurisdiction  of  courts  of  law. 
In  Dotiglas  v.  Congreve  (y)  real  and  personal  estate  were  given  to  a 
feme  covetie  for  life  for  her  separate  use,  and  after  her  decease  to  her 
husband  for  life,  with  remainder  to  the  heirs  of  her  body  in  tail,  ac- 
companied by  a  declaration  that  the  aforesaid  limitations  were  intended 
by  the  testator  to  be  in  strict  settlement ;  and  it  was  contended  that 
as  the  testator  had  created  a  trust  for  the  separate  use  of  the  devisee, 
she  had  merely  an  equitable  interest  (the  husband  being  a  trustee  for 
her),  with,  which  the  legal  limitation  to  the  heirs  would  not  unite; 
but  Lord  Langdale  con*clusively  answered  this  reasoning  by  observ- 
ing that  the  legal  estate  was  vested  in  the  wife,  and  that  the  power 
whifch  the  law  gave  to  the  husband  over  the  real  estate  of  his  wife  did 
not  alter  the  nature  or  quality  of  that  estate. 

The  estate  of  freehold  may  be  an  estate  for  the  life  of  the  devisee 
Enie  con-  himself,  Or  of  anotlier  person,  or  for  the  joint  lives  of  sev- 

fdatkm'to  ^^  persons,  and  may  be  either  absolute  or  determinable 
atatefor  ufe.  qj,  g,  contingency,  as  an  estate  durante  viduitate,  {z)  and 
may  arise  either  by  express  devise,  or  by  implication  of  law,  (a)  which 
must  be,  we  have  seen,  a  necessary,  implication.  (6) 

[In  what  cases  the  freehold  shall  be  said  to  result  by  operation  of 
Freehold  ^^^  is  a  preliminary  question  of  construction.     In  Coape 

reBuitingfor      ^  Arnold,  (o)  there  was  a  devise  to  G.  H.,  the  testator's 

any  office  to  peform  except  to  preserve  (y)  1  Beav.  59.   [See  Verulam  v.  Bath- 

the  contingent  remainder,  and  there  was  urst,  13  Sim.  386.] 

no  such  remainder  unless  the  words  "  heiis  {z)  Merrill  v.  Rumsey,  1  Keb.  888,  T. 

of  the  body"  were  construed  children;  Raym.  126;   Fea.  C.   E.  31;    Curtis  v. 

and  the  court,  by  rejecting  this  construe-  Price,  12  Ves.  89  ;  [Griffiths  v.  Evan,  5 

tion,  destroyed  the  force  of  the  argument.  Beav.  241.] 

This  ca«e  serves  to  show  that  the  courts  (a)  Pybus  v.   Mitford,   1  Ventr.   372,. 

are  not  disposed  to  strain  the  rules  of  eon-  Freem.  K.  B.  351,  369,  T.  Raym.  228  ; 

Btruction  for  the  purpose  of  preventing  Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698 ; 

the  application  of  the  rule  in  Shelley's  [and  see  Fearne  C.  R.  40,  et  seq.} 

Case.  (i)  A.nte  ch.  XVn. 

(u)  C.  R.  35.  [(c)  2  Sm.  &  Gif.  311,  4  D.,  M.  &  G. 

{x)  Treat,  on  Estates,  vol.  I.,  p.  311.  574.     See  a  letter  (7  Jur.  (N.  S.)  pt.  II., 
[vol.  II.  *336] 
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eldest  SOD,  for  ninety-nine  years  if  he  should  so  long  live,  coapei-. 
and  subject  to  the  said  term  to  trustees  and  their  heirs  •*-">°i"'- 
during  the  life  of  G.  H.,  upon  trust  only  to  support  the  contingent 
remainders  thereinafter  limited  (but  not  expressly  upon  trust  for  G. 
H.,)  and  after  the  determination  of  the  said  estates  unto  the  heirs  of 
the  body  of  G.  H.,  and  for  want  of  such  issue,  the  testator  devised  to 
his  second  son,  and  to  the  same  trustees,  and  to  the  heirs  of  the  body 
of  the  second  son,  in  like  manner,  with  remainders  over.  By  a  codicil 
the  testator  confirmed  his  will,  and  devised  all  his  freehold  and  copy- 
hold estates  to  four  trustees,  upon  trust  to  convey  to  the  trustees  of  his 
marriage  settlement  such  part  as  with  the  provision  in  the  settlement 
would  make  up  £1200  jointure  for  his  wife,  and  he  empowered  his 
trustees  to  sell,  convey,  and  exchange  or  mortgage  his  said  estates,  and 
he  charged  them  with  payment  of  his  debts.  It  was  admitted  that 
under  the  will  standing  alone  the  heirs  of  the  body  of  the  eldest  son 
would  have  taken  by  purchase  since  the  legal  estate  was  devised  to 
them;  but  it  was  contended  that,  as  by  the  codicil  the  legal  estate  was 
vested  in  the  trustees,  the  limitation  to  the  heirs  of  the  body  of  the 
eldest  son  became  an  equitable  limitation  and  united  with  the  equitable 
freehold  which  descended  or  resulted  to  the  eldest  son  under  the  trust 
for  preserving  contingent  remainders,  and  that  he  *thus  became  equit- 
able tenant  in  tail.  Sir  J.  Stuart,  V.  C,  however,  decided  that  the 
eldest  son  did  not  take  an  estate  tail.  He  said,  "  As  there  is  an  ex- 
press devise  of  the  beneficial  interest  to  G.  H.  for  ninety-nine  years  if 
he  should  so  long  live,  if  an  equitable  freehold  resulted  to  him  by 
operation  of  law,  the  codicil  having  made  all  the  devises  in  the  will 
equitable  estates,  eiiher  the  term  for  ninety-nine  years  must  be  merged 
in  the  resulting  freehold,  or  G.  H.  must  have  had  two  equitable  es- 
tates co-existing  in  him,  one  for  the  term  of  ninety-nine  years  if  he  so 
long  live,  the  other  the  freehold  said  to  result  by  operation  of  law. 
There  are  difficulties  in  holding,  consistently  with  decided  cases,  that 
the  freehold  can  result  by  implication  to  the  heir,  to  whom  an  express 
estate  is  given  for  a  term  of  years."  He  then  cited  authorities  {d)  to 
show  that  on  a  conveyance  no  estate  could  by  implication  of  law  result 

264)  signed  "W.  H.,"  where  the  writer         (d)  Particularly  Adama  «.  Savage,  and 

disputes  the  possibility  of  a  particular  es-  Eawley  v.  Holland,  stated  Fea.  C.  B.,  p. 

tate  resulting  to  the  heir,  (see  the  same  42 ;   Preston  on  Merger,  pp.  212,  514 ; 

author  to  the  same  effect  more  at  large,  but   with   the  result  in  those   cases  of 

Hayes  on  Limitations,  p.  63,)  and  supports  making  the  whole  conveyance  void,  and 

the  decision  on  independent  grounds.  leaving  the  whole  estate  in  the  grantor. 

H      [vol.  II.  *337] 
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to  the  settlor  which  would  be  inconsistent  with  or  annihilate  an  estate 
expressly  limited  to  him. 

But  it  is  submitted  that,  both  term  and  life  estate  being  equitable, 
there  need  have  been  no  merger ;  (e)  and  if  it  had  been  otherwise,  still 
as  the  heir  takes  without,  and  even  in  spite  of,  intent,  whatever  is  not 
well  given  to  some  one  else,  {/)  merger  furnishes  no  valid  argument 
against  his  title.  Where  was  the  beneficial  interest  during  the  life  of 
G.  H.,  if  not  in  him  ?  The  trustees  of  the  term  were  expressly  ex- 
cluded, {g) 

But  the  V.  C.  relied  on  this  further  ground,  that  when  the  par- 
ticular purpose  of  the  codicil,  viz.,  raising  the  jointure  and  debts,  was 
satisfied,  the  trustees  of  the  codicil  would  be  bound  to  re-convey  ac- 
cording to  tl;ie  limitations  of  the  will,  and  in  Us  very  language.  .  And 
on  this  latter  ground  exclusively  the  decision  was  affirmed.  Lord 
Lord  Cran-  Cranworth's  judgment  contains  some  observations  which, 
menUn^co£e  taken  alone,  might  seem  to  favor  the  doctrine  that  the 
V.  Arnold.  j,jjjg  would  not  apply  if  it  could  be  collected  that  the  tes- 
tator did  not  intend  that  it  should  operate ;  which  would  in  eflect 
make  it  a  rule  of  construction.  But  he  added,  "  The  short  ground  of 
my  decision  is  that  the  only  effect  of  the  codicil  was  to  transfer  the 
legal  estate  to  the  trustees,  upon  trust,  after  making  due  *provision 
for  the  jointure  and  debts,  to  put  the  estate  in  precisely  the  same  course 
of  enjoyment  as  that  in  which  it  would  have  gone  if  no  codicil  had 
been  made ;  and  this  certainly  did  not  give  G.  H.  an  estate  which  en- 
abled him  to  defeat  the  remainder,  limited  to  the  heirs  of  his  body. 
I  must  not  be  understood  as  at  all  impunging  the  doctrine  that  the 
rule  in  Shelley's  Case  does  not  depend  upon,  and  cannot  be  controlled 
by,  the  intention  of  the  testator ;  if  the  estates  created  are  such  as  to 
bring  the  rule  into  operation,  the  rule  will  prevail  even  against  a  de- 
clared intention  to  the  contrary.  But  where  the  question  is,  what 
estates,  upon  the  true  construction  of  the  will,  were  meant  to  be 
created, — did  the  testator  mean  to  create  an  estate  of  freehold,  or  only 
•an  estate  for  years? — there  intention  may  and  must  be  regarded ;  and 
here,  looking  to  the  intention  of  the  testator,  I  cannot  doubt  that  he 
meant  to  give  to  the  first  taker  an  estate  for  years  only",  with  the  ex- 

(e)  Prest.  Merg.  557.  325) ;  but  it  is  difficult  to  concede  this 

(/)  Ante  ch.  XVIII.  against  the  express  declaration  of  trust. 

(g)  The  V.  C.'s  opinion  would  seem  to  It  follows  (as  there  are  no  degrees  of 

have  been  that  they  had  the  equitable  es-  equity)  that  they  took  no  estate  what- 

tate  during  the  life  of  G.  H.  (2  Sm.  &  G.  ever. 
[vol.  IL  *338] 
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press  object  of  avoiding  the  operation  of  the  rule.     In  such  a  case  it 
is,  I  think,  the  duty  of  the  court  to  give  effect  to  the  intention." 

It  would  seem,  therefore,  that  the  L.  C.  treated  the  trust  as  execu- 
tory, [k)  He  is  reported,  indeed,  to  liave  disclaimed  this  ground  ;  but 
if  the  conveyance,  when  made  by  the  trustees,  would  have  altered  the 
sense  of  the  words  as  they  stood  in  will  and  codicil,  it  matters  little 
whether  this  was  by  adhering  to  the  letter  or  by  changing  it.  On  no 
■other  ground  could  the  court  have  avoided  deciding  what  became  of 
the  beneficial  interest  during  the  life  of  G.  H.] 

It  is  to  be  observed,  too,  that  words,  however  positive  and  une- 
quivocal, expressly  negativing  the  continuance  of  the  an-  Expressions 
■cestor's  estate  beyond  the  period  of  its  primary  express  "a^trestlte 
limitation,  will  not  exclude'  the  rule ;  {1}  for  this  intention   **"  ^°'  "'*• 
is  as  clearly  indicated  by  the  mere  limitation, of  a  life  estate,  as  it  can 
be  by  any  additional  expressions ;  and  the  doctrine,  let  it  be  remem- 
bered, is  a  rule  of  tenure,  which  is  not  only  independent  of,  but  gen- 
erally operates  to  subvert,  the  intention.  3 


(i)  As  to  which  see  below,  section  2.] 
(l)  Robinson  i.  Robinson,  1  Burr.  38, 
2  Ves.  225,  3  B.  P.  C.  Toml.  180  nom. 
Robinson  v.  Hicks,  stated  infra  ;  Perrin  v. 
Blake,  4  Burr.  2579,  ante  p.  *333  ;  Hayes 
<i.  Foorde  v.  Poorde,  2  W.  Bl.  698 ;  Thong 
■V.  Bedford,  1  B.  C.  C.  313 ;  [Roe  d.  Thong 
^.  Bedford,  4  M.  &  Sel.  362.] 

3.  As  to  the  question  of  intention  in 
connection  with  this  rule,  see  the  remarks 
of  Strong,  J.,  in  Guthrie's  Appeal,  37 
Penna.  St.  9,  13,  where  he  says:  "It  is 
therefore  always  a  precedent  question,  in 
any  case  to  which  it  is  supposed  the  rule 
is  applicable,  whether  the  limitation  of 
the  remainder  is  made  to  the  heirs  in  fee 
or  in  tail,  as  such,  and  in  solving  this 
•question,  the  rule  itself  renders  no  assist- 
ance. It  is  silent  until  the  intention  of 
the  grantor  or  devisor  is  ascertained.  But 
if  that  intention  is  found  to  be  that  the 
remainder-men  are  to  take  as  heirs  of  the 
grantee  or  devisee  of  the  particular  free- 
hold, instead  of  becoming  themselves  the 
root  of  a  new  succession,  the  rule  is  ap- 
plied, though  it  may  defeat  a  manifest  in- 
tention that  the  first  taker  should  have 


butian  estate  for  life.  It  is  very  carefully 
to  be  noted,  that  in  searching  for  the  in- 
tention of  the  donor  or  testator,  the  in- 
quiry is  not  whether  the  remainder-men 
are  the  persons  who  would  have  been 
heirs,  had  the  fee  been  limited  directly  to 
the  ancestor.  The  thing  to  be  sought  for 
is  not  the  persons  who  are  directed  to 
take  the  remainder,  but  the  character  in 
which  the  donor  intended  they  should 
take.  In  llie  very  many  cases  in  which 
the  question  has  arisen,  whether  the  rule 
was  applicable,  the  difficulty  has  been  in 
determining  whether  the  intention  was 
that  the  remainder-men  should  take  as 
heirs  of  the  first  taker,  or  originally  as  the 
stock  of  a  new  inheritance ;  the  effort  in 
almost  all  of  them  has  been  to  show  that 
the  words  'heirs'  or  'heirs  of  the  body' 
were  not  used  in  their  technical  sense,  as 
expressive  of  the  nature  and  extent  of 
the  devise,  and  its  descent,  but  as  descrip- 
tio  personarum,  designatory  of  individuals. 
To  those  words  the  law  attaches  a  definite 
meaning.  They  are  words  of  limitation, 
and  not  of  purchase.  When  used  by  a 
testator,  the  law  presumes  that  he  used 
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Upon  the  same  principle,  neither  the  interposition  of  a  trust  estate 
to  preserve  contingent  remainders,  between  the  estate  for 
oftrustoes to  life  and  the  limitation  to  the  heirs  of  the  body,  (m)  nor  a 
tin^ent  re-°"'  decla*ration  that  the  first  taker  shall  have  a  power  of 
jointuring,  (n)  or  that  his  estate  shall  be  without  impeach- 
ment of  waste,  (o)  or,  if  a  woman,  for  her  separate  use,  (p)  or  that  the 
devisee  shall  have  no  power  to  defeat  the  testator's  intent,  will  prevent 
the  remainder  to  the  heirs  attaching  in  the  ancestor,  (g) 


With  respect  to  the  limitation  to  the  heirs  of  the  body,  it  is  (as  be- 
fore suggested)  immaterial  whether  they  are  described 
to"imiteUo^     Under  that  or  any  other  denomination,  since  it  is  clear  that 
in  every  case  in  which  the  word  "  issue  "  or  "  son  "  is 
construed  to  be  a  word  of  limitation,  and  follows  a  devise  to  the 
parent  for  life  or  for  any  other  estate  of  freehold,  such  parent  becomes 
tenant  in  tail  by  force  of  the  rule  in  Shelley's  Case,  {r) 
under  what        Ihe  words  m  question  are  read  as  synonymous  with  heirs 
heiisare  o/  the  body,  and  consequently,  the  effect  is  the  same  as  if 

clcscTib  fid 

those  words  had  been  actually  used.      Upon  the  same 


them  in  their  legal  sense,  that  he  intend- 
ed not  individuals,  but  quantity  of  estate, 
and  descent.  Whenever  they  aie  em- 
ployed, therefore,  the  burden  is  thrown 
upon  him  who  contends  that  they  are 
words  of  purchase,  to  rebut  this  presump- 
tion, and  to  show  that  they  are  used  in 
the  particular  grant  or  devise  to  desig- 
nate persons.  Undoubtedly  the  word 
'heirs'  may  be  shown  by  their  context,  to 
have  been  used  in  the  sense  of  sons, 
daughters,  children,  &c. ;  and  when  it  is 
so  used  the  rule  in  Shelley's  Case  is  inap- 
plicable :  Fearne  on  Bemainders  188, 189 ; 
Smith  on  Executory  Interests  479.  But 
the  cases  abundantly  show  that  the  intent 
not  to  use  the  words  in  their  legal  sense 
must  be  unequivocal,  'that  it  must  appear 
so  plainly  (to  use  the  language  of  Lord 
Alvanly)  that  no  one  can  misunderstand 
it.'" 

(m)  Coulson  v.  Conlson,  2  Stra.  1125 ; 
Hodgson  V.  Ambrose,  Doug.  337,  3  B.  P. 
C.  Toml.  416 ;  Sayer  v.  Mastei-man,  Amb. 
[vol.  II.  *339] 


344;  Measure  v.  Gee,  5  B.  &  Aid.  910. 

(m)  King  v.  Melling,  2  Lev.  58, 1  Ventr. 
225,  3  Keb.  42. 

(o)  Papillon  v.  Voice,  2  P.  W.  471; 
Denn  d.  Webb  v.  Puckey,  5  T.  B.  299 ; 
Frank  v.  Stovin,  3  East  548;  Jones  v. 
Morgan,  1  B.  C.  0.  206 ;  Bennett  v.  Earl 
of  Tankerville,  19  Ves.  170. 

{p)  Lady  Jones  v.  Lord  Say  and  Sele, 
8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C.  Toml. 
113 ;  though  in  this  case  it  was  held  that 
the  estate  for  life  was  equitable,  and  the 
gift  to  the  heirs  carried  the  legal  estate. 
See  also  Boberts  v.  Dixwell,  1  Atk.  607. 

(?)  Boe  d.  Thong  ».  Bedford,  4  M.  & 
Sel.  362, 1  B.  C.  C.  313. 

[(r)  Bobinson  d.  Bobinson,  1  Burr.  38, 
2  Ves.  225 ;  Mellish  v.  Mellish,  3  B.  & 
Cr.  533, 3  D.  &  By.  804 ;  Griffiths  v.  Evan, 
5  Beay.  241 ;  Harvey  v.  Towell,  7  Hare 
231,  see  S.  C,  12  Jur.  242 ;  Tate  v.  Clarke, 
1  Beav.  100 ;  Doe  v.  Bucastle,  8  C.  B.  876 ; 
Lewis  V.  Puxley,  16  M.  &  Wels.  733 ;  and 
see  ch.  XXXVIIL 


CHAP.  XXXVI.]  AS  APPLIED  TO  DIRECT  LIMITATIONS.  117 

principle,  in  the  converse  case,  i.  e.,  where  the  words  hdrs  of  the  body 
are  explained  to  mean  some  other  class  of,  persons,  the  rule  does  not 
apply,  ^s)  4  ^    ,      ,    , 

It  is  clear,  too,  that  the  limitation  to  the  heirs  ot  the  body  may 


(s)  See  post  ch.  XXXVII.,  ?  3,  and 
Brookman  v.  Smith,  L.  R.,  7  Ex.  305, 
where  a  limitation  to  "  the  heire  and  as- 
signs of  A  as  if  she  had  not  been  married" 
(which  excluded  her  lineal  descendants) 
was  held  not  within  the  rule.  See  also 
Allgood  V.  Blake,  Id.  363.] 

4.  Johnson  v.  Johnson,  2  Mete.  (Ky.) 
331 ;  Paddison  v.  Oldham,  1  Harr.  &  McH. 
336;  McKenzie  v.  Jones,  10  Geo.  (Miss.) 
230 ;  Davis  v.  Hayden,  9  Mass.  514 ;  Arm- 
strong V.  Zane,  1 2  Ohio  287  ;  Hamilton  v. 
WentwOrth,  58  Me.  101 ;  Brojvnell  v. 
Brownell,  10  E.  I.  509  ;  Dott  v.  Cunning- 
ham, 1  Bay  (S.  C.)  453  ;  Brislain  v.  Wil- 
son, 63  111.  173  ;  Brooks  v.  Evetts,  33  Tex. 
742 ;  Polk  -u.  Paris,  9  Yerg.  209  |  Koach 
V.  Martin,  1  Harring.  548 ;  Den  v.  La- 
<juear,  1  South.  301 ;  Den  v.  Baldwin,  1 
Zab.  395, 400 ;  Steel  v.  Cook,  1  Mete.  281 ; 
Giddings  v.  Smith,  15  Vt.  344  ;  Auman  v. 
Auman,  21  Penna.  St.  343 ;  Watts  v. 
Clardy,  2  Fla.  369 ;  Swain  o.  Eascoe,  3 
Ired.  L.  200;  Wells  v.  Olcott,  Kirby 
(Conn.)  118 ;  Brown  v.  Alden,  14  B.  Mon. 
143;  Fulton  v.  Harman,  44  Md.  251; 
Stires  v.  Van  Rensselaer,  2  Bradf.  172 ; 
Warners  v.  Mason,  5  Munf.  242. 

The  word  "  heirs  "  is  a  word  of  limita- 
tion— when,  McGill's  Appeal,  61  Penna. 
St.  46;  King  v.  King,  1  Watts  &  S.  205  ; 
Patterson  v.  Hawthorn,  12  Serg.  &  E. 
112  ;  Buckley  v.  Eeed,  15  Penna.  St.  83  ; 
Manderson  v.  Lukens,  23  Id.  31 ;  Norris 
«.  Hensley,  27  Cal.  439  ;  Moore  v.  Brooks, 
12  Gratt.  135  ;  Doe  v.  Jackman,  5  Ind. 
283 ;  Matter  of  Sanders,  4  Paige  293,  296 ; 
Thurber  v.  Chambers,  66  N.  Y.  42.  Word 
"  issue  " — when,  Kay  v.  Scates,  37  Penna. 
St.  31 ;  Paxson  v.  Lefferts,  3  Eawle  59 ; 
Angle  V.  Brosius,  43  Penna.  St.  187  ;  Den 
V.  Emans,  Penn.  (N.  J.)  967 ;  James' 
Claim,  1  Dall.  47  ;  Gibson  v.  McNeely,  11 


Ohio  St.  131 ;  Powell  v.  Board  of  Dom. 
Miss.,  49  Penna.  St.  46;  Kingsland  v. 
Eappelye,  3  Edw.  1 ;  Kleppnem.  Laverty, 
70.Penna.  St.  70  ;  Chelton  v.  Henderson, 
9  Gill  432.  Word  "children"— when, 
Haldeman  v.  Haldeman,  40  Penna.  St.  29; 
Parkman  v.  Bovvdoin,  1  Sumn.  C.  C.  359 ; 
Jones  V.  Jones,  2  Beas.  236;  Estate  of 
Utz,  43  Cal.  200 ;  Carr  v.  Estill,  16  B. 
Mon.  309. 

Word  "  children  "  is  a  word  of  purchase 
—when.  Baker  v.  Scott,  62  111.  86 ;  Bea- 
croft  V.  Strawn,  67  Id.  28;  Matter  of 
Sanders,  4  Paige  293 ;  Eogers  v.  Eogers, 
3  Wend.  503  ;  Chrystie  v.  Phyfe,  19  N.  Y. 
344;  Murphy  v.  Harvey,  4  Edw.  132; 
Moon  V.  Stone,  19  Gratt.  130 ;  Eeeder  v. 
Spearman,  6  Eich.  Eq.  88  ;  Guthrie's  Ap- 
peal, 37  Penna.  St.  9,  15 ;  Merry  mans  v. 
Merry  man,  5  Munf.  440  ;  Turner  v.  Pat- 
terson, 5  Dana  292 ;  Vanzant  v.  Morris, 
25  Ala.  285  ;  Fairchild  v.  Crane,  2  Beas. 
105.  Word  "heirs" — when,  Valentine  d. 
Borden,  100  Mass.  273;  Williamson  v. 
Williamson,  18  B.  Mon.  329 ;  Woodruff 
B.Woodruff,  32  Ga.  358;  Templeton  v. 
Walker,  3  Eich.  Eq.  543  ;  Davis  v.  Taul, 
6  Dana  52  ;  Cleveland  v.  Spilman,  25  Ind. 
95 ;  Jarvis  v.  Quigley,  10  B.  Mon.  104 ; 
Adie  V.  Cornwell,  3  Mon.  296 ;  Wheeler 
V.  Allen,  54  Me.  232  ;  Hamilton  v.  Went- 
worth,  58  Id.  101 ;  Darden  v.  Burns,  6 
Ala.  362  ;  Graves  v.  Williams,  17  Id.  62 ; 
Powell  V.  Glenn,  21  Id.  458,  467.  Word 
"issue" — when,  Tongue  v.  Nutwell,  13 
Md.  415  ;  Williams  v.  Caston,  1  Strobh. 
130 ;  Buist  o.  Dawes,  4  Eich.  Eq.  421 ; 
Moore  v.  Paul,  7  Id.  358 ;  Powell  v.  Board 
Dom.  Miss.,  49  Penna.  St.  46  ;  Henry  v. 
Means,  2  Hill  (S.  C.)  328  ;  McPherson  v. 
Snowden,  19  Md.  197  ;  Taylor  v.  Taylor, 
63  Penna.  St.  484;  Weehawken  Ferry 
Co.  u.  Sisson,  2  C.  E.  Gr.  (N.  J.)  475. 
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arise  by  implication  ;  as  (if  the  will  is  subject  to  the  old 

Limitation  tOi\>,i  «         i»iA/»Tf»'j'  i 

the  heirs  by  law)  ID  the  case  01  a  devise  to  A  for  lire,  and  in  case  he- 
shall  die  without  heirs  of  his  body,  or  without  issue,  then 
to  B.  Such  a  case  (in  whicli  the  first  taker,  beyond  all  doubt,  has  an 
estate  tail)  (t)  is  an  exemplification  of  the  rule  in  Shelley's  Case.  A 
gift  to  the  issue  or  to  the  heirs  of  the  body  is  implied ;  and  the  effect 
is  that  the  devise  is  read  as  a  gift  to  A  for  life,  and  after  his  death  to- 
his  issue  or  heirs  of  the  body,  (m)  which  brings  it  to  the  common  case 
illustrative  of  the  rule.  These  positions  are  indisputable,  but  the  first 
and  third  appear  to  be  frequently  lost  sight  of. 

*As  no  declaration,  the  most  positive  and  unequivocal,  that  the  an- 
As  to  deoiara-  cestor  shall  take  only,  or  his  estate  be  subject  to  the- 
shSi't'ake'b^  incidents  of,  a  life  estate,  will  exclude  the  rule,  so  a  decla- 
purohase.  ration  tliat  the  heirs  shall  take  as  purchasers  is  equally 

inoperative  to  have  such  effect,  (x)  5 

The  rule  in  Shelley's  Case  applies  where  the  limitation  to  the  heirs- 
Effect  of  con-  °^  ^^^  body  is  conlinffmt.  Thus,  under  a  devise  to  A  and 
tat&n'to'Se  -^  ^'^^  ^^^^"^  joiut  lives,  with  remainder  to  the  heirs  of  the 
heirs.  body  of  him  who  shall  die  first,  the  heir  takes  by  de- 

scent, {y) 

It  seems,  however,  that  the  mere  possibility  of  the  estate  of  free- 
hold determining  before  the  ancestor  has  heirs  of  his  body 
tion  oo^in^  {(•  c.,  bcforc  his  dcccase,  since  neTiio  est  hceres  viventis)  does- 
gen  ,  w  en.  ^^^  render  the  limitation  contingent.  Thus,  where  (2) 
lands  were  limited  to  A  duririg  widowhood,  and,  after  her  death,  to  the 
heirs  of  her  body  (in  which  case  it  is  evident  that,  by  the  marriage  of 
A,  her  estate  would  be  determined  before  she  could  have  any  heirs  of 
her  body),  Sir  W.  Grant,  M.  R.,  held  that  an  absolute  estate  tail  was- 
executed  in  her;  and  this  accords  with  the  resolution  of  the  judges  m 
the  early  case  of  Merrill  v.  Rumsey.  (a) 

The  difference  between  these  and  the  former  cases  is,  that  there  the- 


(()  See  ante  vol.  I.,  p.  *554.  term  "  heirs  "  is  used  with  an  intent  that 

(«)  See  Lord  Hardwicke's  judgment  in  they  should  take  as  purchasers,  the  in- 

Lethieullier  v.  Tracy,  as  reported  1  Ken.  strument  should  be  so  construed.  Doe  v. 

56.  Jackman,  5  Ind.  283. 

(x)  See  Harg.  Law  Tracts  562.  (y)  [Co.  Lit.  378  b,  and]  see  1  Presto 

5.  It  is  not  the  design  of  the  rule  to  Est.  316. 
give  meaning  to  words,  bul  to  fix  the  na-  (s)  Curtis  v.  Price,  12  Ves.  99. 
tore  and  quantity  of  an  estate.  Therefore,  (a)  T.  Eay.  126,  1  Keb.  888.     But  see- 
whenever  it  becomes   certain   that   the  1  Sid.  247. 
[vol.  II.  *340] 
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limitation  is  contingent  in  the  very  terms  of  its  creation, 
and  the  rule,  therefore,  does  not  alter  it  in  this  respect ;  frealoid'''  °^ 
but  in  the  latter  cases,  the  limitation  is  merely  contingent  in  lifeSme'of 
by  the  application  of  a  principle  of  law  governing  remain- 
ders ;  and  when  the  rule  under  consideration  operates  to  prevent  its 
taking  effect  as  a  remainder,  it  destroys  its  contingent  quality.     The 
same  principle  is  applicable  in  the  case  of  a  devise  to  A  for  the  life  of 
B,  remainder  to  the  heirs  of  his  body ;  for  as  the  limitations  operate 
by  force  of  this  rule  to  give  an  executed  estate  tail,  that  estate  is  not 
affected  by  the  circumstance  of  B,  the'cestui  que  vie,  dying  in  the  life- 
time of  A,  and,  consequently,  before  he  has  any  heir  of  his  body.  (6) 

It  is  essential  to  the  operation  of  the  rule  in  Slielley's  Case,  that  the 
heirs  of  the  body  should  proceed  from  the  person  taking  Limitation  to 
the  estate  of  freehold,  and  from  that  person  only ;  for,  if  {^enMifof 
the  devise  be  to  A  for  life,  and  after  his  decease,  to  the  o^StoJheT'*     * 
heirs  of  the  body  of  A  and  of  another  person,  who  might  *"'■*""*■ 
have  a  *common  heir  of  their  bodies,  it  is  a  contingent  remainder  in 
tail  to  the  heirs. 

Thus  in  Gossage  v.  Taylor,  (c)  where  the  limitations  were  to  the 
wife  for  life,  remainder  to  the  heirs  to  be  begotten  on  the 
body  of  the  wife  .by  the  husband,  the  heirs  were  held  to  iife,  remain- 
take  by  purchase.     And  the  same  construction  prevailed  the  bodies  of 

-r-,  n     T->    1  •  -TTTT  /  7\       1  ci  husband  and 

m  J^  rogmorton  d.  Kobmson  v.  Wharrey,  (a)  where  o.  sur-  wife. 
rendered  copyholds  to  the  use  of  M.,  his  then  intended  To  wife  and 

n  iTi/'ii  heirs  of  body 

wife,  and  the  heirs  of  their  two  bodies  lawfully  to  be  be-  of  husband 

'  ...  .  *""  wife. 

gotten ;  [although  the  limitation  to  the  heirs  was  not  ex- 
pressed to  be  by  way  of  remainder,  and  the  estate  of  the  wife  was  not 
limited  expressly  to  a  life  estate.] 

It  may  be  observed,  that,  under  such  limitations,  if  the  person  taking 
the  estate  for  life  die  in  the  lifetime  of  the  other,  the  contingent  re- 
mainder to  the  heirs  fails ;  (e)  for,  as  there  could  be  no  heir  of  their 
bodies  until  the  death  of  both  (nemo  est  hceres  viventis,)  the  failure  of 
the  particular  estate  before  that  period  defeats  the  remainder.  (/) 

(6)  See  Perkins,  §  337 ;  Merrill  v.  Kum-  317,  438 ;  Anon.,  Dy.  99  b. 

sey,  1  Keb.  888,  T.  Bay.  126,  Fea.  C.  R.  31.  (/)  See  this  rule  adverted  to,  ante  ch. 

(c)  Sty.  325,  cited  again  post  p.  *343.  XXVI. ;  [and  remember  stat.  40  and  41 

(d)  3  Wils.  125, 144,  2  W.  Bl.  728.  See  Vict.,  c.  33,  by  virtue  of  which  contingent 
also  Lane  v.  Pannell,  1  KoU.  Rep.  238,  remainders  will  in  future  be  capable  of 
317,  438.  taking  eflect  in  such  cases  as  executory 

(e)  Lane  v.  Pannell,  1  Roll.  Rep.  238,  devises.] 
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But  if,  in  such  a  case,  the  tenant  for  life  and  the  other  person  to 
*     whose  heirs  the  limitation  is  made  are  of  the  same  sex,  or 

Distinction  t     •  c    t^  ay         j_  jjii  *    ^  ^ 

where  there  being  ot  diBerent  sexes,  are  not  actually  married,  and  are 
joint  heirs  of  SO  related  by  consanguinity  or  affinity,  that  they  cannot 
have,  or  be  presumed  to  have,  common  heirs  of  their 
bodies,  the  effect  is  obviously  different;  for,  as  the  testator  cannot 
mean  heirs  issuing  from  them  both,  the  limitation  is  to  be  read  as  a 
limitation  to  the  heirs  of  the  body  of  A,  the  tenant  for  life,  and  to  the 
heirs  of  the  body  of  the  other  person  respectively.  The  consequence 
is,  that  the  former  becomes,  by  force  of  the  rule,  tenant  in  tail  of  one 
undivided  moiety,  and  the  heir  of  the  latter  takes  the  other  moiety  by 
purchase. 

Pari  ratione,  if  A  and  B  were  tenants  in  common  for  life,  with  re- 
mainder, as  to  the  entirety,  to  the  heirs  of  the  body  of  A, 
cestoHs"'  A  would  be  tenant  in  tail  of  one  undivided  moiety,  and 
common  of  there  would  be  a  contingent  remainder  in  tail  to  the  heirs 
of  his  body  in  the  other  moiety. 

Where  the  freehold  is  limited  to  husband  and  wife  concurrently  (aiid 
the  same  principle  seems  to  apply  in  regard  to  persons  capable,  dejure, 
of  becoming  such),  with  remainder  to  the  heirs  of  their  bodies,  the 
heirs,  by  the  operation  of  the  rule  in  question,  *take  by  descent,  (g) 
And  the  effect,  it  should  seem,  would  be  the  same,  if  suocessive  estates 
for  life  were  limited  to  the  husband  and  wife,  or  to  persons  capable 
of  becoming  such,  with  remainder  to  the  heirs  of  their  bodies,  (/i) 

Here  it  may  be  observed,  that  where  there  is  a  limitation  to  two 
Limitation  to  persons  jointly,  with  remainder  to  the  heirs  of  the  body  of 
joiS  tenant  "^^  ^f  them,  the  disentailing  assurance  (now  substituted 
of  freehold;  ^^^  ^  common  recovery)  of  the  latter  will  acquire  the  fee 
simple  in  a  moiety,  (i)  [Where  these  persons  are  husband  and  wife 
they  are  tenanls  by  entireties;  but  the  husband  alone, 
hiMband  and  without  the  coucurreucc  of  his  wife,  could  formerly  have 
tenants  by  couvcycd  the  whole  freehold  and  made  a  good  tenant  to 
the  pvcedpe,  and  therefore  could  have  barred  the  entail 
Avhere  the  remainder  was  limited  to  the  heirs  of  his  body  only.  If  the 
remainder  was  limited  to  the  heirs  of  the  body  of  both,  both  must  have 

(g)  See  Roe  d.  Aistrop  v.  Aistrop,  2  W.  Eay.  36.     [And  see  1  Preston  Est.  336.]. 

Bl.  1228.  (i)  Marquis  of  Winchester's  Case,  3 

(A)  Stephens  v.  Britridge,  1  Lev.  36,  T.  Eep.  1. 
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been  vouched,  {k)  But  now  by  3  aud  4  Wm.  IV., c.  7i,{t)  where  the 
husband  is  seized  in  right  of  his  wife,  the  husband  and  wife  together 
are  the  protectors  of  the  settlement.  The  case  where  husband  and 
wife  are  tenants  by  entireties  does  not  seem  expressly  provided  for, 
though  perhai)S  by  a  liberal  interpretation  it  might  be  considered  as 
included  under  sections  23  and  24  taken  together.]  (m) 

Questions  of  this  kind  have  most  frequently  occurred  under  limita- 
tions in  marriage  settlements,  but  they  may  of  course  purther  obser- 
arise  under  wills.     In  deciding  on  the  application  of  the  imitation"  of 
rule  to  such  cases,  tiie  first  object  should  be  to  see  out  of   '^'^  "^'"'■«- 
whose  body  the  heirs  are  to  issue  ;  and  if  it  be  found  that  they  are  to 
proceed  from  any  person  who  takes  an  estate  of  freehold,  and  him  or 
her  only,  such  person  becomes  tenant  in  tail.     If  from  a  person  who 
takes  an  estate  of  freehold  jointly  with  another,  it  seems  the  former 
will  take  an  estate  tail  sub  modo  only,  (n)    If  from  a  person  who  takes 
an  undivided  estate  in  common,  he  will  then,  we  have  seen,  take  an 
estate  tail  to  the  extent  of  that  *undivided  interest ;  but  if  the  heirs 
of  the  body  are  to  proceed  from  two  persons  as  husband  and  wife,  and 
one  of  them  only  takes  an  estate  for  life,  the  heirs  will  be  purchasers. 

If  the  limitation  is  to  husband  and  wife  and  the  heirs  to  be  begotten 
on  the  body  of  the  wife  by  the  husband,  this  will  be  an  jjiaHnoUon 
estate  tail  in  both ;  (o)  for,  as  the  lieirs  are  not  in  terms  o/^hlb^ody " 
required  to  be  of  the  body  of  either  in  particular,  the  Thebody tobe 
construction  is  the  same  as  if  they  were  to  issue  from     ^8;°"^"- 
both;  and,  accordingly,  we  have  seen  that  where  such  a  limitation 
occurred  after  an  estate  for  life  to  tlie  wife  only,  it  was  held,  that  she 
did  not  take  an  estate  tail,  (p) 

On  the  other  hand,  if  the  devise  be  to  the  wife  for  life,  and  then  to 
the  heirs  of  her  body  to  be  begotten  by  the  husband,  she  takes  an 

[{k)  Cuppledike's  Case,  3  Eep.  6 ;  Fitz-  162,  Moore  210,  3  Kep.  5  a.    See  also 

William's  Case,  6  Bep.  32 ;  1  Prest.  Conv.  Green  d.  Crew  v.  King,  2  "VV.  Bl.  1211 ; 

65  ;  but  though  the  husband  could  make  Doe  d.  Freestone  v.  Parratt,  5  T.  B.  654  ; 

a  good  tenant  to  (he  prcecipe,  a  recovery  Clithero  v.  Franklin,  2  Salk.  568  ;  1  Prest. 

had  against  himself  as  tenant  to  the  pros-  Conv.  58,  124. 

cipe  was  bad,  on  the  ground  that  the  ben-  {I)  Section  24. 

efit  of  the  recompense  would  not  then  (m)  See  1  Phil.  261.] 

enure  to  the  proper  parties  ;  and  it  could  (m)  See  Fea.  C.  B.  36. 

not  be  good  for  a  moiety,  for  the  remain-  [(o)  Stephens  v.  Britridge,  1  Lev.  36, 

der  depends  on  a  joint  and  indivisible  es-  T.  Bay.  36]  ;  Denn  d.  Trickett  v.  Gillot, 

tate,  which  the  husband  could  not  sever,  2  T.  E.  431. 

Owen's  Case,  or  Owen  i/.  Morgan,  And.  {p)  Gossage  e.  Taylor,  Sty.  325. 
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estate  tail  special,  by  force  of  the  rule  under  consideration,  (q)  Th;s 
distinction,  it  will  be  perceived,  is  betweea  heirs  on  the  body  and  heirs 
of  the  body. 

So  if  the  limitation  were  to  the  husband  for  life,  remainder  to  the 
lieirs  of  the  body  of  the  husband  on  the  wife  to  be  begotten,  he  would, 
by  the  application  of  the  same  principle,  have  an  estate  tail  special.  (»■) 
But  if,  in  the  former  case,  the  estate  for  life  had  been  limited  to  the 
husband,  and,  in  the  latter,  to  the  wife,  the  heirs  of  the  body  would 
have  taken  by  purchase.    , 

Under  limitations  in  special  tail,  if  the  tenant  in  tail  survive  the 
Tenant  in  tail  Other  person  from  whom  the  heirs  are  to  spring,  and  there 
bnfyaftasue  ^®  ^^  issue,  such  Surviving  tenant  in  tail  becomes,  as  is 
extmct.  ^gjj  jjuo'^vn,  tenant  in  tail  after  possibility  of  issue  ex- 

tinct. In  Piatt  V.  Powles  (s)  it  was  decided  that  such  was  the  situa- 
tion of  the  testator's  widow,  to  whom  lands  were  devised  for  life,  and 
after  her  decease  to  the  heirs  of  her  body  by  him,  at  the  expiration  of 
the  period  during  which  she  might  have  had  issue  by  the  testator, 
namely,  nine  or  ten  months  after  his  death.  During  that  time,  issue 
being,  in  contemplation  of  law,  possible,  (irrespective  of  age,)  and  the 
devisee,  therefore,  being  tenant  in  tail,  she  might  have  acquired  the 
fee  by  means  of  a  common  recovery. 

II. — It  has  been  already  observed,  that  the  rule  in  Shelley's  Case 
Kuiecon-  applies  as  well  to  equitable  limitations  as  to  legal  estates. 

gM-d^toex-  *Mr.  Fearne  has  labored  to  establish  this  conclusion,  in 
ecutory  trusu.  opposition  to  .the  case  of  Bagshaw  v.  Spencer,  {£)  which 
was  decided  by  Lord  Hardwicke  on  the  ground  of  the  difference  of 
construction  applicable  to  legal  and  equitable  interests ;  a  doctrine 
which  has  been  overruled  in  a  long  series  of  cases,  (m)  including  a 
subsequent  decision  of  this  eminent  judge  himself,  (a;) 

The  preceding  remarks,  it  should  be  observed,  apply  only  to  executed 
trusts ;  6  for  between  trusts  executed  and  executory  there  is  a  very  ma- 
terial difference,  wiiich  requires  particular  examination. 

(q)  Alpass  V.  Watkins,  8  T.  E.  516.  477 ;]    Wright   o.   Pearson,   1   Ed.  119  ; 

[(r)  Eoe  d.  Aistrop  v.  Aistrop,  2  W.  Austen  v.  Taylor,  Id.   361,  Amb.  376 ; 

Bl.  1228.]  Jones  v.  Morgan,  1  B.  C.  C.  206.  See  also 

(b)  2  M.  &  Sel.  65.                        '  Jervoise  u.  Duke  of  Northumberland,  1 

(t)  1  Ves.  142,  2  Atk.  246,  570,  577;  J.  &  W.  559,  inf.;   [Keynell  „.  Eeynell, 

eee  Fea.  0.  E.  124,  et  seq.  10  Beav.  21.] 

{u)  Bale  V.  Colman,  2  Vern.  670,  1  P.  {x)  Garth  v.  Baldwin,  2  Ves.  646 

"W.  142  ;  [Papillon  v.  Voice,  2  P.  W.  471,  6.  A  devise  directing  devisee  to  convey 
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A  trust  is  said  to  be  executory  or  directory  where  the  objects  take^ 
not  immediately  under  it,  but  by  means  of  some  further  Exeoutoij- 
act  to  be  done  by  a  third  person,  usually  him  in  whom  "^"*''  "''**'■ 
the  legal  estate  is  vested.  As  where  a  testator  (3/)  devises  real  estate 
to  trustees  in  trust  to  convey  it  to  certain  uses,  or  directs  money  to  be 
laid  out  in  land  to  be  settled  to  certain  uses  [which  are  indicated  in 
improper  or  informal  terms.]  (»)  In  these  cases,  the  direction  to  con- 
vey or  settle  is  considered  merely  in  the  nature  of  instructions,  or 
heads  of  a  settlement,  which  are  to  be  executed,  not  by  a  literal 
adherence  to  the  terms  of  the  will,  which  would  render  the  direction 
to  settle  nugatory,  but  by  formal  limitations  adapted  to  give  effect  to 
the  purposes  which  the  author  of  the  trusts  appears  to  have  had  in 
view,  (a) 

Thus,  where  a  testator  devises  lands  to  trustees  with  a  direction  to 
settle  them,  or  bequeaths  a  money  fund  to  be  laid  out  in 

rti/i         Uses  ill  strict 

the  purchase  of  lands  to  be  settled  to  the  use  of  A  for  settieroent, 

^  ...  when  directed. 

life ;  remainder  to  trustees  during  his  life  to  preserve  con- 
tingent remainders  ;  remainder  to  the  heirs  of  the  body  of  A  (limita- 
tions under  which,  if  literally  followed,  A  would  be  tenant  in  tail,  by 
force  of  the  rule  in  Shelley's  Case),  courts  of  equity,  presuming  that 
the  testator  could  not  have  so  absurd  an  intention  as  that  a  conveyance 
should  be  made  vesting  in  the  first  taker  an  estate  which  would  enable 
him  immediately  to  acquire  the  fee  simple  by  means  of  a  disentailing 
assurance,  execute  the  trust  by  directing  a  strict  settlement,  i.  e.,  limi- 
tations to  the  use  of  A  for  life;  remainder  to  trustees  to  preserve  con- 
tingent *remainders,  remainder  to  his  first  and  other  sons  successively 
in  tail.  (6) 

to  "A  for  life  with  remainder  to  the  right  (y)  See  Hayes'   Inquiry,  248,  249  and 

heirs  of  A,  their  heirs  and  assigns  for-  270. 

ever,"  takes  effect  as  an  executory  trust,  (2)  Earl  Stamford  v.  Hobart,  3  B.  P. 

and  is  therefore  not  within  the  rule  in  C.  Toml.  33. 

Shelley's    Case,   Wood   v.    Burnham,    6  (a)  Cited  with  approval  by  Lord  Cairns,. 

Paige  513  ;  Tallman  v.  Wood,  26  Wend.  9.  L.  K.,  4  H.  L.  572. 

A  devise  in  trust  to  keep  invested  and  (6)  Papillou  b.  Voice,  2  P.  W.  471.  See 

pay  the  income  to  "A  and  his  heirs"  is  also  Leonard  v.  Earl  of  Sussex,  2  Vern. 

not  within  the  rule  in   Shelley's  Case,  526 ;  Earl  Stamford  v.  Hobart,  3  B.  P.  C. 

Burtis  V.  Doughty,  3  Bradf.  287.     Execii-  Toml.  31 ;   Lord  Glenorchy  11.  Bosville,. 

tory  trusts  are  exempted  from  the  opera-  Cas.  temp.  Talb.  3 ;  Ashton  v.  Ashton,  1 

lion  of  the  rule  in  Shelley's  Case,  Porter  Coll.  Jur.  402 ;   White  v.  Carter,  2  Ed. 

V.  Doly,  2  Rich.  Eq.  49 ;  Locke  v.  Bar-  366,  Amb.  670 ;   Home  v.  Barton,  Coop. 

hour,  62  Ind.  577  ;  Baker  v.  Scott,  62  111.  257. 

86, 102 ;  Josetti  v.  McGregor,  49  Md.  202. 
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So,  in  Leonard  v.  Earl  of  Sussex,  (c)  where  lands  were  devised  to 
settiememio'  trustees  and  their  heirs  for  payment  of  debts  and  legacies, 
andt^\"eira"  ^'th  a  direction  afterwards  to  seiUe  what  should  remain 
-of  his  body.  unsold.  One  moiety  to  the  testatrix's  son  H.  and  the  heirs 
of  his  body  by  a  second "  wife,  with  remainder  over ;  and  the  other 
moiety  to  the  testatrix's  son  F.  and  the  heirs  of  his  body,  with  remain- 
ders over ;  taking  special  care  in  siich  settlement  that  it  should  never  be 
in  the  power  of  either  of  the  sons  to  dooh  the  entail  of  either-  of  their 
moieties  :{d)  it  was  held,  that,  in  executing  the  settlement,  the  sons 
must  be  made  only  tenants  for  life,  and  should  not  have  estates  tail 
■conveyed  to  them,  but  their  estates  for  life  should  be  without  impeach- 
ment of  waste :  (e)  because  here  the  estate  was  not  executed,  but  only 
executory,  and  therefore  the  intent  and  meaning  of  the  testatrix  was 
Direction  that  t°  ^^  pursucd  :  she  had  declared  her  mind  to  be,  that 
in^hS'^werto  l^^r  SOUS  should  not  have  it  in  their  power  to  bar 
dock  the  entau.  ^j^^j^.  children,  which  they  would  have  if  an  estate  <ail 
were  to  be  conveyed  to  them.  And  the  court  took  it  to  be  as  strong 
in  the  case  of  an  executory  (trust  in  a)  devise,  for  the  benefit  of  the 
issue,  as  if  the  like  provision  had  been. contained  in  marriage  articles; 
but  had  the  testatrix  by  her  will  devised  to  her  sons  an  estate  tail,  the 
law  must  have  taken  place ;  and  they  might  have  barred  their  issue, 
notwithstanding  any  subsequent  clause  or  declaration  in  the  will  that 
they  should  not  have  power  to  dock  the  entail.  (/) 

So,  in  Lord  Glenorchy  v.  Bosville,  (^)  where  the  devise  was  to 
To  convey  to  A  trustees  and  their  heirs,  in  trust,  till  the  marriage  or  death 
imp^hmeX'  °^  ^>  *"  reccive  the  rents  and  pay  her  an  annuity  for  her 
to'issuerfher'  maintenance,  and  as  to  the  residue,  to  pay  testator's  debts 
*'°^'''"  and  legacies,  and  after  payment  thereof  in  trust  for  A ; 

and  if  she  married  a  Protestant,  after  her  age,  or  with  consent,  &c., 
then  to  convey  the  estate  after  such  marriage  to  the  use  of  her  for  life, 
without  impeachment  of  waste,  remainder  to  her  husband  for  life, 
^remainder  to  the  issue  of  her  body,  with  remainders  over  :    Lord 

(c)  2  Vern.  526.  the  first  taker  a  life  estate,  he  is  not  made 

(d)  See  [also  Thompson  v.  Fisher,  L.  dispunishable  for  waste,  Davenport  v. 
E.,  10  Eq.,  207.  But]  see  observation  Davenport,  1  H.  &  M.  775 ;  Stanley  v. 
infra.  Coulthurst,  L.  E.,  10  Eq.  259.] 

[(e)  For  the  rights  of  the  firet  taker  (/)  As  to  this,  see  aide  p.  *19. 

are  to  be  cut  down  only  so  far  as  neces-  [g)  Cas.  temp.  Talb.  3.  See  also  Ashton 

sary  to  prevent  alienation  by  him  ;  but  v.  Ashton,  1  Coll.  Jur.  402,  525. 
where  the  executory  trust  in  terms  gives 
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Talbot  held,  that  though  A  would  have  taken  an  estate  tail,  had  it 
been  the  case  of  an  immediate  devise,  yet  that  the  trust,  being  executory, 
was  to  be  executed  in  a  more  careful  arid  more  accurate  manner ;  and 
that  a  conveyance  to  A  for  life,  remainder  to  the  husband  for  life,  with 
remainder  to  their  first  and  every  other  son,  with  remainder  to  the 
daughters,  would  best  serve  the  testator's  intent. 

Again,  in  White  v.  Carter,  (/i)  where  a  testator  gave  his  pei-sonal 
estate  to  trustees  to  purchase  land,  to  be  settled  and  as- 
sured as  counsel  should  advise  unto  and  upon  the  trustees  chased  and 

.  .  1    «  settled  to  A 

and  their  heirs,  upon  trust  and  to  and  for  the  use  of  A  *nd  his  issue 

.  .  .  .  .      .        ^'^  *^"  male. 

and  his  issv^e  in  tail  male,  to  take  in  succession  and  priority 
of  birth  ;  and  there  was  a  direction  to  the  trustees  to  pay  the  dividends 
of  the  moneys  until  the  purchase  to  A  and  his  sons  and  issue  male, 
Lord  Northington  decreed  a  strict  settlement.  [This  decree  was 
affirmed  by  Lord  Camden  upon  a  rehearing,  (i)  who  observed  that  the 
latter  clause  put  it  out  of  doubt;  the  testator  had  there  explained  his 
meaning  by  making  use  of  the  words,  "sons  and  issue." 

And  in  Roberts  v.  Dixwell,  (k)  where  a  testator  directed  his  trustees 
to  convey  lands  in  trust  for  the  separate  use  of  his  daugh-  ,j,^  beoon- 
ter  for  her  life,  and  so  as  her  husband  should  not  inter-  ijlr  sepM-ate"'^ 
meddle  therewith,  and,  after  her  decease,  in  trust  for  the  ^d^^ti'/ her 
heirs  of  her  body.  Lord  Hardwicke  held  this  to  be  an  hlSS°?f  hei""^ 
executory  trust;   and  therefore,  to  prevent  the  husband  ^^^' 
becoming  tenant  by  the  curtesy  (which  he  could  not  be  consistently 
with  the  testator's  intention  that  he  should  have  no  manner  of  benefit 
from  the  estate),  he  decreed  that  the  daughter  should  be  made  tenant 
for  life  only  and  not  tenant  in  tail. 

Again,  in  Parker  v.  Bolton,  (l)  where  the  testator  devised  lands  to 
A  and  directed  him  to  settle  them  upon  himself  and  his 
issue  male  by  his  lawful  wife,  and  for  want  of  such  issue  "pon  a  and 

1113  issue. 

upon  B  and  his  lawful  issue,  it  was  held  by  Pepys,  M.  R. 
that  A  was  tenant  for  life  only. 

(A)  2  Ed.  366.  under  the  settlement.     To  be  settled  for 
i(i)  Amb.  670.  the  sole  use  of  A  and  her  issue.— The 
(k)  1  Atk.  607,  cited  2  Ves.  652,  nom.  two  cases  last  stated  in  the  text  seem  op- 
Sands  V.  Dixwell.  posed  to  the  subsequent  decision  of  Sam- 
{l)  5  L.  J.,  (N.  S.)  Ch.  98.    Compare  uel  v.  Samuel,  14  L.  J.,  Ch.  222,  9  Jur. 
Seale  v.  Seale,  stated  post.    In  Sweetapple  222,  where  a  testator  directed  that  person- 
V.  Bindon,  2  Vern.  536,  it  does  not  appear  alty  should  be  settled  on  A  for  the  sole 
to  have  been  argued  that  the  daughter  use  of  A  and  her  lawful  issue,  and  Sir  L. 
ought  to  have  taken  only  a  life  estate  Shadwell  held  that  A  was  absolutely  en- 
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*And  in  Shelton  v.  Watson,  (m)  the  testator  directed  an  estate  "to 

be  purchased  and  made  hereditary  and  settled  upon  my 

chased  and        here  Constituted  heir,  and-  to  descend  to  his  heirs,  or  dyina; 

settled  on  A,  ...  >  J      O 

his  heirs  and      -without  issue  as  I  shall  uow  provide,.  and  I  hereby  con- 

-  successors  in  r  j  j 

maieUne'  stitute  W.  S.  my  heir  and  successor,  and  the  said  estate 

when  purchased  to  be  settled  on  him,  his  heirs  and  suc- 
cessors in  the  direct  male  line  lawfully  begotten.  In  case  W.  S.  die 
without  issue,"  a  similar  settlement  was  directed  with  respect  to  the 
two  brothers  of  W.  S.  successively,  the  testator  expressing  his  intent 
that  the  estate  should  never  pass  out  of  his  name  and  family.  Sir  L. 
Shadwell,  V-  C,  held  that  W.  S.  and  his  brothers  were  to  be  made 
tenants  for  life  only.] 

But  a  distinction  has  been  sometimes  taken  between  the  effect  of  a 

clause  directing  the  trustees  to  purchase  land  and  settle  it, 

tinodon  where    as  in  Papillon  V.  Yoice  and  White  v.  Carter,  and  a  direc- 

seif  declares       tion  t6  them  simply  to  purchase,  the  testator  himself  de- 
uses  of  lands  1-1  /111!  1  11       f-ni  . 

to  be  pur-         clarmg  the  uses  ot  the  land  SO  to  be  purchased,     ihus,  in 

chased.  i         /  i 

Austen  v.  Taylor,  (n)  where  the  testator  devised  lands  to 
A  for  life  without  impeachment  of  waste,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  heirs  of  the  body  of 
A ;  and  bequeathed  personal  estate  to  be  laid  out  in  land,  which  should 
remain  continue  and  be  to  the  same  uses  as  the  land  before  devised ; 
Lord  Northington,  after  observing  in  reference  to  Papillon  v.  Voice 
and  Leonard  v.  Earl  of  Sussex,  that  there  the  trustees  were  directed  to 
settle,  and  that  an  estate  tail  would  have  been  no  settlement,  held  that  the 
case  before  him  was  distinguishable,  inasmuch  as  the  testator  had  re- 
ferred to  no  settlement  by  the  trustees,  but  had  declared  his  own  uses 
and  trusts;  which  being  declared,  he  knew  no  instance  where  the 
court  had  proceeded  so  far  as  to  alter  or  change  them ;  accordingly,  A 
was  to  be  tenant  in  tail  in  the  lands  to  be  purchased. 

This  case  is  stated  by  Mr.  Ambler  to  have  been  dissatisfactory  to 
Disapproval  by  *^^  profession,  which  is  denied  by  Lord  Henley ;  (o)  but 
LordEidon.  Lord  Eldon  has  spoken  of  the  decision  in  terms  which 
imply  doubt  of  its  soundness,  {p)  He  also  observed  that  the  judges 
who  decided  Papillon  v.  Voice  and  Austen  v.  Taylor  agreed  in  the 

titled.    It  is  evident  that  if  the  subject  (o)  See  note,  1  Ed.  369. 

of  gift  had  been  real  estate,  he  would  (p)  See  Green  o.  Stephens,  17  Ves.  76 ; 

have  held  A  to  be  tenant  in  tail.  Jervoise  v.  Duke  of  Northumberland,  1 

(m)  16  Sim.  542.]  J.  &  W.  574. 


(n)  1  Ed.  361,  Amb.  376. 
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principle,  biit  differed  in  the  application  of  it.     The  distinction  upon 
which  the  latter  case  is  founded  (or  at  least  is  usually  supposed  to  be 
founded),  certainly  has  not  been  invariably  *adopted ;  for  in  Meure  v. 
Meure,  (5)  where  lands  were  devised  to  trustees  in  trust  to 
sell,  who  with  the  money  arising  from  the  sale  were  to  incerfain 


purchase  other  freehold  lands,  or  some  stock  in  the  pub- 
lic funds,  and  then  to  permit  A  and  his  assigns  to  receive  the  interest 
and  profits  for  his  life,  and  after  his  decease  to  permit  the  plaintiff  and 
his  assigus  to  receive  the  interest  and  profits  of  the  said  Revise  of 
money  as  aforesaid,  or  the  rents  and  profits  of  the  said  pur^^ed^o 
land  if  unsold,  or  such  other  lands  as  should  be  purchased,  remaiJ^CT  to 
during  his  natural  life,  and  after  his  decease,  then  in  trust  '"^^"®- 
for  the  use  of  the  issue  of  the  body  of  the  plaintiff  lawfully  begotten,  and 
in  default  of  such  issue  over ;  Sir  J.  Jekyll,  M.  R.,  held  that,  in  exe- 
cuting the  trust,  lands  should  be  purchased  and  the  plaintiff  made  ten- 
ant for  life  only. 

Here  the  lands  to  be  purchased  were  devised  immediately  to  these 
limitations,  without  any  express  direction  to  settle;  and  the  terms 
used  would,  if  applied  to  lands  directly  devised,  clearly  have  made  A 
tenant  in  tail,  (r)  and  yet  he  was  held  to  be  tenant  for  life  only. 

So,  in  Harrison  v.  Naylor,  (s)  where  the  testator  directed  his  execu- 
tors to  purchase  a  freehold  estate,  and  gave  and  devised  Revise  of 
such  estate,  when  purchased,  to  A,  to  him  and  the  heirs  Jfureh^ed^o 
male  of  his  body  forever ;  and  if  A  should  die  without  heSlnaie  of 
issue  male,  then  he  gave  and  devised  the  said  estate  to  the  ""^  ^°^^ ' 
heir  male  of  his  (testator's)  daughter  E.,  but  if  E.  had  no  issue,  then 
he  gave  and  devised  the  said,  estate,  on  a  certain  condition,  to  his  (tes- 
tator's) next  heir-at-law :  and  reciting  that  he  was  not  certain  whether 
it  was  possible  to  entail  an  estate  not  yet  purchased,  he  directed  his 
executors  to  consult  some  eminent  lawyers;  and  if  they  held  that  such 
entail  as  was  expressed  in  the  will  was  repugnant  to  law,  then  his  per- 
sonal estate  should   be  equally  divided   between  T.  and  E. :    Lord 
Thurlow  said   it  was  impossible  to  argue  against  A's  -trust  exe- 
having  an  estate  tail,  and  that  the  money  must  be  in-  stop'ly''fnter- 

(g)  2  Atk.  265.    [The  issue  will  geuer-  72.  In  Hadwen  v.  Hadwen,  23  Beav.  551, 

ally  take  suocessiye  estates  tail,  Grier  v.  words  were  added  importing  a  tenancy  in 

Grier,  L.  E.,  5  H.  L.  707  ;  even  though  common,  and  the  children  were  held  to  be 

words  of  limitation  be  superadded  to  "  is-  tenants  in  common  in  tail.] 

sue,"  Phillips  v.  James,  2  Dr.  &  Sm.  404,  (r)  See  post  ch.  XXXIX. 

aff.  [diss.  K.  Bruce,  L.  J.,)  3  D.,  J.  &  S.  (s)  2  Cox  247. 
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fe^topre-"  Vested  (in  lands  to  be  settled)  to  the  use  of  A  and  the  heirs 
ttagenT"  °f  '^'S  body,  with  a  contingent  remainder  in  tail  to  the  per- 

remainders.  g^^  ^j^^  g^ould  answer  the  description  of  heir  male  of  E. 
at  the  time  of  her  death,  with  remainder  to  the  right  heir  of  the  testa- 
tor ;  but  counsel  suggesting  that,  as  .this  was  an  executory  trust,  the 
*court  would  interpose,  after  the  estate  tail  to  A,  a  limitation  to  trus- 
tees to  preserve  the  contingent  remainder  to  the  heir  male  of  E.,  the 
daughter,  his  lordship  was  of  opinion  that  such  a  limitation  should  be 
inserted ;  and  declared  that  the  uses  were  to  be  to  A  and  his  heirs  in 
tail  male,  with  remainder  to  trustees  to  support  contingent  remainders, 
remainder  to  the  heirs  male  of-  E.,  the  daughter,  in  fee;  and  if  she 
should  have  no  heirs  male,  then  to  the  heir-at-law  of  the  testator  in  fee. 

By  interposing  the  estate  in  the  trustees  Lord  Thurlow  evidently 
treated  the  trust  as  executory,  though  the  testator  had  in  direct  terms 
devised  the  purchased  lands.  In  this  respect,  therefore,  the  case  is 
another  authority  against  Austerf  v.  Taylor,  of  which,  how- 
Tayior  ex-  evcr,  it  may  be  observed,  that  to  have  made  A  tenant  for 
p  aine  .  j.^^  ^^j^  ^^  ^j^^  lands  to  be  purchased,  would  have  created 

a  diversity  between  them  and  the  lands  devised,  which  the  testator 
evidently  intended  should  be  held  together.  (<)  This  distinguishes  the 
case  from  and  reconciles  it  with  those  just  stated. 

But  even  where  there  is  a  clear  direction  to  the  trustees  to  frame  the 
settlement,  the  doctrine  of  some  of  the  cases  requires  that, 
that  testator  to  Warrant  the  introduction  of  limitations  in  strict  settle- 
an  estate  tail  ment,  it  should  be  indicated  by  the  context  that  the  testa- 
require  .  ^^  ^.^  ^^^  intend  an  estate  tail  to  be  created  according  to 

the  technical  effect  of  the  expressions  used. 

Thus,  in  Scale  v.  Scale,  (u)  where  a  testator  bequeathed  money  to  be 
Direction  to  ^^^^^  °^^  '^  *^^  purchase  of  lands,  to  be  settled  on  A  and 
l^d'th^h^irs  *''^  ^^*''*  '"'^^^  °f  ^^  ^o'^V)  Lord  Cowpcr  held  that  A  was 
of  his  body.  absolutely  entitled  to  the  money  not  laid  out ;  and,  though 
it  was  suggested  that  the  court  would  order  a  strict  settlement,  his 
lordship  observed  that  in  marriage  articles  the  children  are  considered 
as  purchasers,  but  in  the  case  of  a  will  (as  this  was),  where  the  testa- 

[(()  But  a  direction  to  settle  land,  to  go  wholly    inalienable,    Sackville-West    v. 

with  a  dignity  which  is  limited  to  A  and  Holmesdale,  L.  E.,  4  H.  L.  543.    See 

the  heirs  of  his  body,  will  be  executed  also  Bankes  v.  Le  Despencer,  10  Sim,  576, 

by  making  A  tenant  for  life ;  for  notwith-  11  Sim.  508.] 
standing   the   limitation   the  dignity  is        («)  Pre.  Ch.  421,  1  P.  W.  290. 
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tor  expresses  his  intent  to  give  an  estate  tail,  a  court  of  equity  ought 
not  to  abridge  the  bounty  given  by  the  testator. 

This   principle  was   carried   to   a   great   length    in    Blackburn   w. 
Stables,  {x)  where  the  testator  devised  the  remainder  of  his  real  and 
personal  estate  in  trust  to  his  nephew  J.,  and  to  M.  his  executor,  for 
the  sole  use  of  a  son  of  the  said  J.,  at  the  age  of  *twenty-four ;  if  he 
had  no  son,  to  a  son  of  testator's  great-nephew  J ;  but  if  neither  of 
those  had  a  son,  then  to  a  son  of  testator's  great-niece's  daughter  E., 
with  a  direction   to  take  his  (testator's)  name :    but  on 
whomsoever  such  his  disposition  should  take  place,  his  "proper 
■will  was  that  he  should  not  be  put  in  possession  of  any  of   to  the  male 
his  effects  till  the  age  of  twenty-four,  nor  siiould  his  exe- 
cutors give  up  their  trust, fe'W  a  proper  entail  were  made  to  the  male  hew- 
by  him  (the  person  so  being  entitled.)     J.j  the  nephew,  had  no  son 
born  at  the  testator's  death,  but  his  wife  was  then  enceinte  with  a  son, 
who  was  afterwards  born,  and  attained  twenty-four :    Sir  W.  Grant, 
M.  R.,  said,  "  It  is  settled  that  the  words  '  heir,'  or  '  heir  male  of  the 
body,'  in  the  singular  number,  are  words  of  limitation,  not  of  pur- 
chase, unless  words  of  limitation  are  superadded,  or  there  is  something 
in  the  context  to  show  that  the  testator  did  not  mean  to  use  the  words 
in  their  technical  sense.     But  there  is  nothing  in  the  context  of  this 
will  from  which  that  can  be  collected;  there  is  an  absence  of  every 
circumstance  that  has  commonly  been  relied  on  as  showing  such  an 
intention.     The  word  is  '  heir,'  not  '  issue.'     There  is  no  express  estate 
for  life  given  to  the  ancestor ;  no  clause  that  tlie  estate  shall  be  with- 
out impeachment  of  waste  ;  no  limitation  to  trustees  to  preserve  contingent 
remainders  ;  no  direction  so  to  frame  the  limitation  that  the  first  taker 
shall  not  have  the  power  of  barring  the  entail.     Every-  ^^^^^  ^.^.j 
thing  is  wanting  that  has  furnished  matter  for  argument  'i"'«o'«"i. 
in  other  cases :  the  words  are  therefore  to  be  taken  in  their  legal  ac- 
ceptation, and  the  son  of  J.  is  entitled  to  have  the  conveyance  made  to 
him  in  tail  male." 

So,  in  Marshall  v.  Bousfield,  (y)  where  a  testator  devised  to  his  wife 
and  her  heirs,  upon  trust  that  she  should  enjoy  the  estates  during  her 
life,  and,  after  her  decease,  that  the  same  should  he  settled  by  able 
counsel,  and  go  to  and  amongst  the  grandchildren  of  the  male  kind 
and  their  issue  in  tail  male,  and  for  want  of  such  issue,  ^o  be  settled 
upon  his  female  grandchildren  who  should  be  living  at  oUMrfnand 

(x)  2  Ves.  &  B.  367.  (y)  2  Mad.  166. 
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their  issue  in  ^'^  deceose ;  but  the  testator  declared  that  the  shares  and 
tail  male.  prpportioDS  of  the  male  and  female  grandchildren,  and 

their  respective  issues,  should  be  in  such  proportions  as  his  wife  should 
by  deed  or  will  appoint;  and,  for  want  of  such  appointment,  to  the 
testator's  own  right  heirs  forever.  The  wife  appointed  in  favor  of  the 
testator's  grandson  W.  and  the  heirs  male  of  his  body.  It  was  ob- 
jected that  this  was  an  executory  trust,  under  which  *\V.  would  be 
made  tenant  for  life,  with  remainder  to  his  issue  in  strict  settlement : 
but  Sir  T.  Plumer,  V.  C,  held  that  the  words  "  in  tail  male "  applied 
to  the  grandchildren,  and  that  no  language  was  used  which  had  been 
held  in  other  cases  to  give  only  an  estate  for  life.  He  observed,  that 
unless  the  grandchildren  took  an  estate  tail,  the  limitation,  so  far  as 
regarded  a  grandson  who  was  born  after  the  testator's  death,  would 
be  void,  as  being  too  remote.  («) 

The  latter  circumstance  constitutes  a  peculiarity  in  this  case,  whiph 

otherwise  afforded  strong  arguments  in,  favor  of  a,  strict 

Marshall  v.       settlement.  The  estate  was  to  be  settled  by  able  counsel,  (a) 

Bousfield.  .  "  ^   ' 

and  the  word  was  issue,  not  heirs  of  the  body.  (6)  Confi- 
dence in  the  case,  too,  is  weakened  by  the  fact,  that  another  determi- 
nation of,  the  same  judge  oh  a  question  of  this  nature  has  been 
impeached,  (c) 

The  reader  should  suspend  any  conclusion  he  may  be  disposed  to 
draw  from  Blackburn  v.  Stables  and  Marshall  v.  Bousfield,  until  lie 
has  carefully  weighed  them  with  Lord  Eldon's  decision  in  the  subse- 
quent case  of  Jervoise  v.  Duke  of  Northumberland,  [d]  where  the 
Devise  to  E  to  'words  were,  "To  my  son  K,.  I  leave  all  my  estates  at" 
uponto'maie  ^-y  <^°v  " '°  ^^  entailed  upon  his  male  heirs;  and,  failing 
^^"^-  such,  to  pass  to  his  next  brother,  and  so  on  from  brother 

to  brother,  allowing  £2500  each  to  be  raised  upon  the  estates  for 
female  children.  The  above-named  estates  are  to  be  liable  to  all  my 
debts  at  my  decease,  and  to  the  fortunes  left  to  my  younger  children, 
unless  otherwise  discharged.  I  direct  my  estates  at  M.  to  be  sold,  iu 
order  to  raise  money  for  the  above-named  legacies,  and  what  falls 

(z)  But  there  was  ground  to  contend  Amb.  670  ;  Bastard  v.  Proby,  2  Cox  6. 

that,  as  the  limitation  to  the  female  grand-  (5)  See  judgment  in  Meure  v.  Meure, 

children  was  confined  to  those  living  at  2  Atk.  265.    And  Blackburn  v.  Stables,  2 

his  death,  the  same  construction  might  Ves.  &  B.  367,  ante  p.  *350. 

be  given  to  the  gift  to  the  male  grand-  (c)  See  Jervoise  v.  Duke  of  Northum- 

children.  berland,  IJ.  &  W.  559. 

(o)  See  White  v.  Carter,  2  Ed.  366,  (d)  1  J.  &  W.  559. 
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short  to  be  raised  or  charged  on  the  other  property  at"  B,,  &o.  The 
legal  estate  was  not  in  the  testator.  In  a  suit  for  declaring  the  right 
of  all  parties,  Sir  T.  Plumer,  V.  .C,  decreed  that  R.  was  entitled  to 
an  estate  tail.  Tlie  estate  was  afterwards  settled  on  the  marriage  of 
R.,  and  was  purchased  under  a  power  of  sale  in  the  settlement ;  but 
the  purciiaser  objecting  to  the  title,  a  bill  was  filed  to  enforce  specific 
performance.  It  was  contended  for  him  that  the  trust  was  merely 
■directory,  and  that  the  court,  in  executing  it,  would  mould  the  limita- 
tions in  the  nature  of  a  strict  settlement ;  and  Lord  jjot  a  dear 
Eldon  thought  the  contrary  so  doubt*ful,  that  he  could  ^'^t'' «»"  *=  «• 
not  compel  a  purchaser  to  take  the  title.  His  lordship,  indeed, 
expressed  a  strong  opinion  that  the  trust  was  directory ;  and  his  obser- 
vations leave  us  not  much  room  to  doubt  that,  if  called  upon  to 
execute  it,  he  would  have  decreed  a  strict  settlement,  and  not  have 
given  R.  an  estate  tail. 

Lord  Eldon  in  this  case  intimated  that  he  did  not  think  that  the 
circumstances  of  the  power  being  given  to  the  devisee  to  j^^  (^  giving 
charge  a  sum  of  money  on  the  estate  was  a  conclusive  ^o'^er'to'^ '^ 
argument  that  he  was  to  be  only  tenant  for  life,  since,  in  °'"^s®- 
many  cases,  powers  are  usefully  given  to  a  tenant  in  tail,  enabling  him 
to  do  certain  acts  more  conveniently  than  by  destroying  the  entail. 

Most  of  the  oases  of  this  kind   have  arisen  on  marriage  arti- 
cles, (e)  to  which  the  same  principles  are  applicable  as  to  Digunotibn 
executory  trusts  by  will,  with  this  difference,  that,  as  it  is  rit^riniSra' 
in  every  case  the  object  of  marriage  articles  to  provide  for  ^""^  ^'"^" 
the  issue  of  the  marriage,  the  nature  of  the  instrument  affords  a  pre- 
sumption of  intention  in  favor  of  tlie  issue,  which  does  not  belong  to 
wills;  and  Lord  Eldon,  in  tlie  last  ease,  (/)  intimated  that  the  obser- 
vations imputed  to  him  in  Countess  of  Lincoln  v.  Duke  of  New- 
castle, (5')  [questioning  the  distinction,]  were  to  be  received  with  this 
qualification.  (A)  7 

The  preceding  cases  do  not  clearly  demonstrate  the  precise  ground 
on  which   courts  of  equity  will  execute  a  trust  of  the 

•  T  .1  1.  .  /.  General  obser- 

nature  01  those  under  consideration  by  the  insertion  of  vationsupon 

...  T      1  •  1  *^®  cases. 

limitations  in  strict  settlement.     It  has  sometimes  been 

(e)  See  Fea.  C.  R.  90 ;  1  Prest.  Est.  Conn.  &  L.  158,  [2  D.  &  War.  1 ;  Sack- 

354.  ville-Weet  v.  Holmesdale,  L.  R.,  4  H.  L. 

(/)  IJ.  &  W.  571,  574.  543.] 

(g)  12  Ves.  227,  230.  7.  See  Lafitte  v.  Lawton,  25  Ga.  305; 

(A)  See    Eochford   v.   Fitzmauric^   1  Moseby  v.  Corbin,  3  A.  K.  Marsh.  29.1. 
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thought  that  the  principle  extends  to  every  case  in  which  the  testator 
has  left  anything  to  be  done  ;  and  that  the  court  only  requires  it  to  be 
shown  that  the  trust  is  executory,  in  order  to  mould  the  limitations  in 
this  manner.  Some  of  Lord  Eldon's  observations  in  Jervoise  v.  Duke 
of  Northumberland  have  been  supposed  to  go  to  this  length ;  (i)  and 
perhaps  it  is  difficult  to  place  the  doctrine,  consistently  with  the  liberty 
which  has  been  taken  with  the  testator's  expressions,  upon  a  narrower 
basis ;  {li)  but,  *in  the  actual  state  of  the  decisions,  it  is  too  much  to 
hazard  a  general  position  of  this  nature.  No  case  has  yet  determined 
that  a  trust  in  a  will  to  settle  lands  simply  on  A  and  the  heirs  of  his 
body,  authorizes  the  courts  to  limit  estates  in  strict  settlement.  Leonard 
V.  Earl  of  Sussex,  it  is  true,  had  only  the  additional  circumstance  of 
a  direction  that  it  should  not  be  in  the  power  of  A  to  dock  the  entail,, 
with  respect  to  which  the  writer  fully  concurs  in  the  observation  of  a 
learned  friend,  {I)  "  that  this  rather  weakened  than  strengthened  th& 
presumption,  that  the  testator  intended  A  to  be  merely  tenant  for 
life ; "  the  direction  seeming  rather  to  import  that  A  was  to  take  an 
estate  tail,  without  the  power  of  docking  it.  The  case,  however,  was 
decided,  and  has  been  since  generally  referred  to,  as  standing  upon 
this  ground ;  and  it  is  to  be  observed  also  that  Seale  v.  Scale  (m)  is  a 
direct  authority  against  applying  the  doctrine  to  the  simple  case 
suggested. 

Indeed  some  judges  have  denied  its  application  even  to  the  case  of 
Whether  a  ^  direction  to  settle  lands  upon  A  for  life,  and  after  his 
settieon Afor  ^^^^^  to  the  hcirs  of  his  body.  Such  was  the  opinion 
io'theS^rf"'  expressed  by  Sir  J.  Jekyll  in  Meure  v.  Meure,  (n)  and  Sir 
thoriSrai strict  W-  Grant  in  Blackburn  v.  Stables,  though  the  former  de- 

emen  .  (jided  that  a  different  construction  was  to  be  given  to  the 
word  "  issue,"  and  the  latter,  we  have  seen,  was  disposed  to  yield  to  a 
declaration  that  the  estate  should  be  without  impeachment  of  waste,. 

(i)  See  Hayes'  Inq.  262,  u.  chasers  ?     Their  not  having  done  this^ 

{k)  If  the  courts  are  bound  to  require  certainly  affords  an  argument  in  favor  of 

an  indication  that  the  testator  intended  the  hypothesis  suggested. 

only  an  estate  for  life,  would  it  not  seem  (i)  Hayes'  Inq.  262,  u. 

that  by  parity  of  reason  they  are  obliged  (m)  1  P.  W.  132,  ante  349.    See  also 

to  adhere  to  the  testator's  language,  ultra  Sweetapple  v.  Bindon,  2  Vern.  536 ;  [Har- 

this  object,  provided  the  will  contain  no  rison  v.  Naylor,  2  Cox  247 ;  Marryat  v. 

further  evidence  that  he  does  not  mean  Townley,  1  Ves.  102 ;  Randall  v.  Daniel, 

an  estate  tail,  i.  e.,  by  giving  the  ancestor  24  Beav.  193.] 

an  equitable  freehold,  and  the  heirs  a  legal  (n)  2  Atk.  265,  ante  p.  *34S. 
remainder,  thus  making  the  heirs  pur- 
[VOL. IL  *353] 


■CHAP.  XXXVI.]  AS  APPLIED  TO  DIRECT  LIMITATIONS.  133 

or  that  there  should  be  a  limitation  to  trustees  to  preserve  contingent 
remainders,  (o)  This  distinction  is  certainly  very  refined.  How  can  a 
testator  intimate  that  he  intends  the  object  of  the  trust  to  be  tenant 
for  life  more  strongly  than  by  expressly  so  limiting  the  estate?  If  the 
rule  in  Shelley's  Case  be  objected  as  destroying  that  inference  of  inten- 
tion, the  answer  is,  that  neither  of  the  other  circumstances,  to  which 
this  potency  of  operation  is  admitted  to  belong,  prevents  the  applica- 
tion of  that  rule.  In  this  respect  they  are  all  equally  inoperative, 
though  they  all  indicate  an  intention  to  confer  an  estate  for  life  only. 
Even,  therefore,  if  we  hesitate  to  subscribe  to  the  more  general  (though 
perhaps  the  more  reasonable)  doctrine,  that  a  direction  to  settle  author- 
izes the  court  to  adopt  its  own  mode  of  settlement,  without  regard  to 
the  particular  force  of  the  terms  used  *by  the  testator,  and  require 
distinct  indication  of  intention  that  the  testator  did  not  mean  that  the 
legal  effect  of  those  terms  should  be  followed,  yet  even  upon  this 
principle  the  case  under  consideration  would  warrant  the  court  in 
moulding  the  limitations. 

In  fact,  Bastard  v.  Proby,  (o)  is  a  direct  authority  in  favor  of  the 
affirmative.     A  testator  devised  lands  to  trustees,  in  trust  j^^jgrmative 
to  lay  out  the  rents  for  the  benefit  of  his  daughter  J.  fSrfr.'*'"' 
until  twenty-one  or  marriage ;  and,  on  her  attaining  that  ^'^°^y- 
lage,  directed  that  the  trustees  should,  as  counsel  should  advise,  con- 
vey settle  and  assure  the  lands  unto  or  to  the  use  of,  or  in  trust  for, 
the  said  J.  for  her  life,  and,  after  her  death,  then  on  the  heirs  of  her 
body  lawfully  issuing;    apd   Sir  LI.  Kenyon,  M.  R.,  directed  that 
conveyances  should  be  executed  limiting  uses  in  strict  settlement. 

Where  the  testator,  instead  of  employing  technical   terms,  as  in 
the  cases  just  noticed,  expresses  himself  in  very  brief 

.    /.  IT  11*        ,'  ,'1,1  7  .       Obaervationa 

informal  language  by  directmg  an  entail  to  be  made,  as  m  uponBiaok- 
Blackburn  v.  Stables  and  Jervoise  v.  Duke  of  Northum- 
berland, it  is  useless  to  look-  for  a  specification  of  particulars,  as  that 
the  devisee  shall  be  tenant  for  life,  <fec. ;  the  general  indefinite  nature 
of  the  testator's  language  forbids  it:  he  may  be  supposed  to  have 
intended  to  exclude  a  strict  interpretation  by  the  use  of  terms  the 
farthest  removed  from  technicality,  and  which,  in  their  popular  sense, 
certainly  mean  something  veiy  different  from  placing  the  estate  in 
the  power  of  the  first  taker.     No  conveyancer  receiving  instructions 

[(o)  1.  e.,  he  relied  on  the  absence  of         (o)  2  Cox  6. 
these  and  other  clauses.] 
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for  a  settlement  in  these  terms  would  hesitate  to  insert  limitations  in 
strict  settlement;  and  the  principle  upon  which  courts  of  equity 
proceed  in  the  execution  of  directory  trusts  is  not  very  widely  differ- 
ent. Considering  Lord  EMon's  determination  in  Jervoise  v.  Duke 
of  Northumberland,  and  more  especially  the  doctrines  advanced  by 
him  in  his  elaborate  judgment  in  that  case,  it  seems  unsafe  to  rely  oa 
Blackbnrn  v.  Stables,  to  which  it  is  extraordinary  that,  in  his  comment 
To  be  settled     upou  the  cascs,  he  makes  no  allusion,  (p)     [Where  lands- 

hislidra^n  ^^^  directed  to  be  settled  on  A  and  his  heirs  in  strict  en- 
strict  entail.-  f^^    ^Jjg,.g    gggj^g     ^^Ig     Jgyb,.     ^l^aj.     ^    oygjjt    ^Q     {jg    ^jjjjg     Jg^. 

ant  for  life  only,  {q) 

*"  All  trusts,"  said  Lord  St.  Leonards,  (r)  "  are  in  a  sense  execu- 
tory, because  a  trust  cannot  be  executed,  except  by  con- 
to*oonv^"doM  vcyance,  and  therefore  there  is  something  always  to  be 
trust^eou-  done.  But  that  is  not  the  sense  which  a  court  of  equity 
'^'  puts  upon  the  term  '  executory  trusts.''    A  court  of  equity 

considers  an  executory  trust  as  distinguished  from  a  trust  executing 
itself,  and  distinguishes  the  two  in  this  manner: — Has  the  testator 
been  what  is  called  his  own  conveyancer?  Has  he  left  it  to  the  court 
to  make  out  from  general  expressions  what  his  intention  is,  or  has  he 
so  defined  that  intention  that  you  have  nothing  to  do  but  to  take  the 
limitations  he  has  given  you,  and  to  convert  them  into  legal  estates? "3 

It  is  clear,  that  where  a  testator  devises  real  estate  to  trustees  upon 
Trust  1  terms  trusts,  and  then  directs,  that,  in  certain  events,  they  shall 
and  Mrtfy"'  coHvey  the  estate  in  a  prescribed  manner,  the  fact  that  the 
executory.  ^jjj  contains  such  a  direction  does  not  constitute  a  ground 
for  regarding  the  whole  series  of  trusts  as  executory,  and  for  applying 

{p)  See  further,  as  to  executory  trusts,  laws  of  real  property  enabled  them  to 

post  ch.  XLIV.,  ?  3 ;   Fea.  C.  E.  113  ;  appreciate  those  labors.    [See  also  Stonor 

Prest.  Est.  387  ;    1  Sand.  Uses   310  ;   1  v.  Curwen,  5  Sim.  264 ;  Boswell  v.  Dillon, 

Fonbl.  Eq.  407,  u. ;    Hayes'   Inq.  264,  1  Dru.  291. 

where  see  strictures  upon  the  observa-  (5)  Graves    1;.   Hicks,    11    Sim.  536  f 

tions  of  the  other  writers  referred   to.  Woolmore  v.  Burrows,  1  Sim.  526. 

Lord    Eldon,  in  Jervoise    v.   Duke    of  (r)  Egerton  v.  Brownlow,  4  H.  L.  Oas. 

Northumberland,  intimated  his  assent  to  210,  23  L.  J.,  Ch.  406,  18  Jur.  104 ;  and 

the  conclusion  of  Mr.  Fearne  on  the  sub-  see  East  v.  Twyford,  9  Hare  733 ;  Her- 

jeot  of  executory  trusts,  which  is  one  of  bert  v.  Blunden,  1  D.  &  Wal.  90 ;  Bandalt 

the  many  tributes  of  respect  paid  to  the  v.  Daniell,  24  Beav.  193 ;  Doncaster  v. 

labors  of  this  very  eminent  writer  by  Doncaster,  3  K.  &  J.  35 ;  Fullerton  v~ 

those  whose  profound  knowledge  of  the  Martin,  1  Dr.  &  Sm.  31  (personalty.)] 
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to  the  former  that  liberality  of  construction  which  is  peculiar  to  trusts 
of  this  nature,  (s) 

The  court  will,  of  course,  execute  directions  for  any  settlement  that 
can  legally  be  made,  whether  such  directions  are  specific  ^^^  ^^^^ 
or  genera],  provided  the  intention  is  apparent ;  but  will  pojn"pr5?'' 
not,  in  order  to  tie  up  the  estate  for  a  Ioniser  period  than  *^'°"- 
would  be  secured  by  making  the  first  taker  tenant  for  life  with  re- 
mainder to  his  sons  successively  in  tail  male,  &c.,  appoint  any  persons 
protectors  of  the  settlement.  (<) 

It  is  beyond  the  scope  of  the  present  chapter  to  deal  with  the  sub- 
ject of  carrying  into  effect  executory  trusts,  except  as  it  po^^jg 
bears  on  the  rule  in  Shelley's  Case ;  but  it  may  be  con-  exeoStlf^ '''' 
venient  to  refer  to  the  cases  which   decide  that  usual  ''"^t  ">  «««!«• 
powers  of  management,  such  as  leasing,  sale  and  exchange,  and  the 
appointment  of  new   trustees,   may  generally  be   inserted,  whether 
"  usual "  powers  are  authorized  or  not ;  (u)  unless  the  testator's  mean- 
ing appears  to  have  been  fully  expressed  in  detail,  and  not  to  admit 
of  addition ;  (x)  or  unless  by  expressly  authorizing  par*ticular  powers 
the  context  impliedly  excludes  others,  {y)     But  powers  to  jointure  and 
to  charge  with  portions,  however  usual,  cannot  be  inserted  without 
express  authority,  for  want  (it  is  said)  of  a  certain  guide  to  the 
amount,  (z) 

III. — It  may  be  useful,  as  supplementary  to  the  preceding  discus- 
sion of  the  rule  in  Shelley's  Case,  to  state,  for  the  use  of   practical 
the   student,   the   practical    bearings   of  the   alternative  therui^in' 
whether  the  heir  takes  by  descent  or  by  purchase ;  which  ^^^^''^y'*  <^«»e. 

(»)  Franks  v.  Price,  3  Beav.  182.     [See  think  proper.    In  this  ease  Lord  Cairns 

also  Jackson  v.  IToble,  2  Kee.  590 ;  In  re  said,  p.  577,  "  I  cannot  think  that,  if  an 

Nelley's  Trusts,  W.  N.  1877,  p.  120.  executory  instrument  on  its  proper  con- 

(0  Banks  v.  Le  Despencer,  11  Sim.  508 ;  struction  authorizes  the  insertion  of  pow- 

but  see  Woolmore  v.  Burrows,  1  Sim.  527.  ers  of  jointuring  and  portioning,  the  ab- 

(«)  Turner  u.  Sargent,  17  Beav.  515 ;  sence  of  any  mention  of  amount  ought  to 

Wise  II.  Piper,  13  Ch.  D.  848.     And  see  be  an  insurmountable  difficulty." 

Lindow  v.  Fleetwood,  6  Sim.  152.  As  to  the  effect  of  a  direction  that  the 

(x)  Wheate  v.  Hall,  17  Ves.  80.    See  legacies  or  shares  of  daughters  shall  be 

also  Home  v.  Barton,  Jac.  437.  "  settled  on  their  marriage,"  or  ''  on  them- 

(y)  Hill  V.  Hill,  6  Sim.  144  ;  Pearse  v.  selves  strictly,"  see  Magrath  v.  Morehead, 

Barron,  Jac,  158.  L.  E.,  12  Eq.  491 ;  Loch  v.  Bagley,  L.  E., 

(2)  Grier  v.  Qrier,  L.  E.,  5  H.  L.  688.  4  Eq.  122.    And  as  to  adding  a  restraiut 

See  Sackville-West  v.  Holmesdale,  L.  E.,  on  anticipation  by  feme  coverte,  Symonds 

4  H.  L.  543,  where  the  settlement  was  to  v.  Wilkes,  11  Jur.  (N.  S.)  659  (articles.) 
be  with  such  powers  a^  the  trustees  should 
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will  be  best  shown  by  suggesting  a  case  of  each  kind.  Suppose,  then, 
a  devise  to  A  for  life,  remainder  to  the  heirs  of  his  body; 
and  suppose  another  devise  to  the  use  of  trustees  for  the 
life  of  B,  in  trust  for  B,  remainder  to  the  use  of  the  heirs  of  his  body. 
In  the  former  case,  the  ancestor  being  tenant  in  tail,  the  heirs  of  his 
body  can  claim  only  derivatively  through  him  by  descent  per  formam 
doni,  and,  therefore,  if  A  die  in  the  lifetime  of  the  testator,  the  heir 
(unless  the  will  were  made  or 'republished  subsequently  to  1837)  takes 
nothing,  the  devise  to  his  ancestor  having  lapsed,  (a)  8 

On  the  other  hand,  in  the  latter  supposed  case,  if  JB  should  die  in 
the  testator's  lifetime,  it  would  not  affect  his  heir,  who  claims  not  de- 
rivatively through  his  ancestor,  but  originally  in  his  own  right  by 
purchase ;  and  who  would,  therefore,  be  entitled  under  the  devise,  not- 
withstanding his  ancestor's  death  in  the  lifetime  of  the  testator.  The 
estate  tail  would  go  by  a  sort  of  qiuisi  descent  (6)  through  all  the  heirs 
of  the  body  of  the  ancestor,  first  exhausting  the  inheritable  issue  of 
the  first  taker  (and  which  issue  would  claim  by  descent), 'and  then  de- 
volving upon  the  collateral  lines ;  the  head  of  each  stock  or  line  of 
issue  claiming  as  heir  of  the  body  of  the  ancestor  by  purchase,  *but 
taking  in  the  same  manner  as  such  heir  would  have  done  under  an 
estate  tail  vested  in  the  ancestor. 

Another  difference  to  be  observed  is,  that  where  the  heir  takes  by 
As  to  dower  descent,  the  property,  if  in  possession,  devolves  upon  him, 
andourtesy.  subject  to  the  dower  of  the  widow  of  his  ancestor,  if  he 
were  married  at  his  deatii  (provided,  in  regard  to  the  dower  of  a 
widow,  whose  marriage  was  prior  to  or  on  the  1st  of  Jan.,  1834,  (c) 
his  estate  were  legal,  and  not  equitable  only),  or  subject  to  curtesy,  if 

(a)  Brett  v.  Eigden,  Plow.  340 ;  Har-  lieirs  could  not  take  as  purchasers.  And 
top's  Case,  Cro.  EL  243  ;  Hiitton  v.  Simp-  a  devise  to  "A  and  her  heirs "  was  con- 
son,  2  Vern.  722 ;  Hodgson  v.  Ambrose,  strued  according  to  Shelley's  Case,  and 
Dougl.  337,  3  B.  P.  C.  Toml.  417  ;  Wynn  lapsed  by  A's  death  before  the  testator, 
V.  Wynn,  Id.  95 ;  Warner  v.  White,  Id.  although  the  will  was  republished  after 
435  ;  [Goodright  v.  Wright,  1  P.  W.  397 ;  A's  death,  Campbell  v.  Jamison,  8  Penna. 
Fuller  V.  Fuller,  Cro.  El.  422.]  The  ab-  St.  498.  But  where  a  limitation  is  to  B 
straot  prefixed  to  Warner  v.  White  is  sin-  "  and  the  male  heirs  of  his  body  forever,'' 
gularly  inaccurate.  on  the  death  of  A  without  issue,  and  B 

8.  In  Daly  v.  James,  8  Wheat.  495,  a  dies  before  A,  B's  oldest  son  takes  the  es- 

devise  to  a  class  of  persons  "and  their  tate  in  tail,  Eiggs  v.  Sally,  15  Me.  408. 

heirs  forever  or  such  of  them  as  shall  be  (6)  Mandeville's  Case,  Co.  Lit.  26  b, 

living  at  the  death  of  A,"  was  held  to  be  ante  p.  *62.    See  Fea.  C.  R.  80. 

within  the  rule  in  Shelley's  Case,  and  all  (c)  Stat.  3  and  4  Will.  IV.,  o.  105. 
the  persons  of  the  class  being  dead,  their 
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the  ancestor  were  a  married  woman,  who  left  a  husband  by  whom  she 
had  had  issue  born  alive,  capable  of  inheriting,  and  which  attaches 
whether  the  estate  be  legal  or  equitable.  On  the  other  hand,  where 
the  heir  takes  by  purchase,  of  course  none  of  these  rights,  which  are 
incident  to  estates  of  inheritance,  attach,  the  ancestor  being  merely 
tenant  for  life. 

And,  lastly,  if  the  heir  of  the  body  take  by  descent,  hio  claim  may 
be  defeated  by  the  alienation  of  his  ancestor  by  means  of  .    , 

•^  ''  Alienation  by 

a  conveyance   enrolled,  now  substituted    for  a  common  an  enrolled 

•^  '  conveyance, 

recovery,  the  right  to  make  which  is,  we  have  seen,  an 
inseparable  incident  to  an  estate  tail,  [d)  On  the  other  hand,  the  heir 
claiming  by  purchase  is  unaffected  by  the  acts  of  his  ancestor,  except 
so  far  as  those  acts  [might  before  the  statute  8  and  9  Vict.,  c.  106, 
§  8,]  have  happened  to  destroy  the  contingent  remainder  of  such  heir, 
if  not  supported  (as  it  always  should  [have  been])  by  a  preceding 
vested  estate  of  freehold.     The  conveyance,  it  should  be 

1  T       f  1  •  •  •!    1       /.  i?   Operation  of 

observed,  or  a  person  becoming  tenant  in  tail  by  lorce  ot  disentailing 

assurance 

the  rule  in  Shelley's  Case,  under  a  limitation  to  the  heirs  upon  estates 

«   ,  .      ,      T  1  1  .  f>        intervening 

of  his  body  not  immediately  expectant  on  his  estate  for  between  the 

■'  i7         r  freehold  and 

life,  had  no  effect  upon  the  mesne  estates,  unless  they  theiimitation 
happened  to  be  legal  remainders  contingent  and  unsup- 
ported. Thus,  in  the  case  of  a  limitation  to  A  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  remainder  to  the  heirs  of  the  body 
of  A,  with  remainders  over;  A,  being  tenant  in  tail  by  the  operation 
of  the  rule,  may  make  a  disentailing  assurance ;  but  though  such 
assurance  will  bar  the  remainders  ulterior  to  the  limitation  to  the 
heirs  of  his  body,  it  will  not  affect  the  intervening  estate  of  the  first 
and  other  sons,  unless  there  were  no  son  born  at  the  time,  and  no  estate 
interposed  to  preserve  the  remainders  of  the  sons,  in  which  case  such 
remainders,  being  contingent,  would,  [before  the  statute  above  referred 
tS,  have]  clearly  [been]  destroyed.  [That  statute  puts  it  out  of  the 
power  of  the  owner  of  *the  preceding  estate  of  freehold  to  destroy  the 
contingent  remainders  depending  thereon.] 

It  may  be  useful  to  illustrate  the  practical  consequences  of  a  limita- 
tion of  another  description.     Suppose  a  devise  to  A  and  Further  points 
B  jointly  for  their  lives,  remainder  to  the  heirs  of  their  ^"^gested.' 
bodies ;  if  they  were  not  husband  and  wife  (or,  it  would  seem,  persons 

(d)  Ante  p.  *19. 
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■who  may  lawfully  marry),  they  would  be  joini  tenants  for  life,  witli 
severed  inheritances  in  tail,  (c)  An  enrolled  conveyance  by  either 
would  acquire  the  fee-simple  in  an  undivided  moiety,  and  they  would 
thenceforward  be  tenants  in  common  :  by  parity  of  reason,  a  similar 
conveyance  by  both  would  comprise  the  entirety. 

If  the  limitations  were  to  them  successively  for  life,  A  would  be 
tenant  for  life  of  the  entirety,  with  the  inheritance  in  tail  in  one 
moiety,  subject,  as  to  the  latter,  to  B's  estate  for  life,  and  B  would  be 
tenant  for  life  in  remainder  of  one  moiety,  and  tenant  in  tail  in  remain- 
der of  the  other  moiety.  A  being  tenant  in  tail  in  possession,  might 
make  a  disentailing  assurance,  which  would  give  him  the  fee  simple 
in  a  moiety  of  the  inheritance,  but  would  not,  as  before  shown,  affect 
B's  estate  for  life  in  remainder  in  that  moiety.  B,  on  the  other  hand, 
having  no  immediate  estate  of  freehold,  could  not  during  the  life  of 
A,  and  without  his  concurrence,  acquire,  by  means  of  an  enrolled  con- 
veyance, a  larger  estate  than  a  base  fee  determinable  on  the  failure  of 
issue  inheritable  under  the  entail.  A  and  B  might  conjointly  convey 
the  absolute  fee  simple  in  the  entirety. 

Under  a  devise  to  A  and  B  jointly  for  their  lives,  with  remainder 
to  the  heirs  of  their  bodies,  A  and  B  being  persons  who  might  law- 
fully marry,  would  be  joint  tenants  in  tail ;  if  actually  husband  and 
wife,  they  would  be  tenants  in  tail  by  entireties.  (/)  In  the  former 
case,  each  might  acquire  the  fee  simple  in  his  or  her  own  moiety,  by 
making  a  disentailing  assurance  thereof;  but,  in  the  latter  case,  the 
concurrence  of  both  would  be  essential,  on  the  ground  of  the  unity  of 
person  of  husband  and  wife,  [g)  and  the  deed  of  course  must  be 
acknowledged  by  the  wife.  In  each  of  the  suggested  cases,  if  the 
estate  remained  unchanged  at  the  decease  of  either  of  the  two  tenants 
in  tail,  it  would  devolve  to  the  survivor,  according  to  the  well-known 
rule  applicable  as  well  to  joint  tenancies  as  tenancies  by  entireties. 

» 

[(e)  See  Lit.,  ?  283 ;  Ex  parte  Tanner,  (j)  See  Green  d.  Crew  v.  King,  2  W. 
20  Beav.  374.  Bl.  1211.] 

(/)  Co.  Lit.  187  b. 
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*  CHAPTER  XXXVII. 

■WHAT   WILL   CONTROL  THE   WORDS   "  HEIRS   OF   THE  BODY." 


I.  Superadded  Words  of  Limitation. 
IL  Words  of  Modification  incoriaistent  mth 
the  Devolution  of  an  E$tate  Tail,  [mith 


or  without  Words  of  Limitation  su- 
peradded.'] 
111.  Clear  Wor^  of  Explanation. 


I. — It  has  been  already  shown  that  a  devise  to  A  and  to  the  heirs 
of  his  body,  (a)  or  to  A  for  life  and  after  his  death  to  the 
heirs  of  liis  body,  (6)  vests  in  A  an  estate  tail.     On  a  de-  context  in 
vise  couched  in  these  simple  terms,  indeed,  no  question  "heiraof  the 
can  arise ;  for  wherever  the  contrary  hypothesis  has  been 
contended    for  the  argument  for  changing    the  construction  of  the 
words  has  been  founded  on  some  expressions  in  the  context ;  as  where 
words  of  limitation  are  superadded  to  the  devise  to  the  heirs  of  the 
body ;  the  effect  of  which  has  been  often  agitated,  and  will  here  prop- 
erly form  the  first  point  for  inquiry. 

Where  the  superadded  words  amount  to  a  mere  repetition  of  the  pre- 
ceding words  of  limitation,  they  are,  of  course,  inoperative  gimjiariimi- 
to  vary  the  construction.      Expressio  eorum   quce   tacite  ^dedis"^' 
inmnt  nihil  operatur.  inoperative. 

Thus,  in  Burnet  v.  Goby,  (c)  where  a  testator  devised  lands  to  A  for 
life,  and  after  his  decease  to  the  heirs  male  of  the  body  of  A  and  tlie 
heirs  male  of  such  issue  male,  it  was  held  that  A  had  an  estate  tail, 
[and  the  settled  distinction  was  said  to  be  that  where,  after  a  limita- 
tion to  the  ancestor,  the  word  "  heir  "  is  in  the  singular  number,  and 
a  limitation  made  to  the  issue  of  such  heir,  the  word  heir  is  considered 
as  a  word  of  purchase,  [d)  and  a  descriptio  persons  ;  but  wherever  the 

(a)  Ante  p.  *324.  87,  cit.  2  Ves.  657,  where  the  trust  was 

(6)  Ante  p.  *332.  executory,  and  would,  it  is  clear,  according 

(e)  1  Barn.  B.  E.  367.     See  also  Shel-  to  the  doctrine  now  established,  be  exe- 

ley's  Case,  1  Kep.  93 ;  [Minshull  v.  Min-  cuted  by  a  strict  settlement.    See  ante  p. 

•hull,  1  Atk.  411 ;]  Legatt  v.  Sewell,  2  *343. 

Vem.  551,  4  Eq.  Cas.  394,  pi.  7,  1  P.  W.        [(d)  See  ante  p.  *326.] 
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word  "  heirs  "  is  in  the  plural  number,  and  a  limitation  made  to  the 
issue  of  such  heirs,  the  word  heirs  is  considered  as  a  word  of  descent 
and  not  of  purchase.J 

*It  is  also  well  established  that  a  limitation  to  the  heirs  general  of 
the  heirs  of  the  body,  is  equally  inefifeotual  to  turn  the 
nofvaried"^     kttcr  iuto  words  of  purchase. 

•limSion  to  Thus  in  Goodright  d.  Lisle  v.  Pullyn,  (e)  where  a  tes- 

•o'fheira'rf  tator  devised  lands  to  N.  for  life,  and  after  his  decease 
then  he  devised  the  same  unto  the  heirs  male  of  the  body 
of  W.  lawfully  to  be  begotten  and  his  heirs  forever  ;  but  if  N.  should 
happen  to  die  without  such  heir  male,  then  over ;  the  court  was  of 
opinion  that  the  devise  vested  an  estate  tail  in  N.  A  similar  decision 
was  made  by  the  Privy  Council  on  a  similar  devise.  (/) 

So,  in  Wright  v.  Pearson,  [g)  where  Ihe  devise  was  to  R.  and  his 
assigns  for  his  life,  remainder  to  trustees  to  support  contingent  re- 
mainders, remainder  to  the  use  of  the  heirs  male  of  the  body  of  R,  law- 
fully to  be  begotten  and  their  heirs ;  provided  that  in  case  R.  should 
■die  without  leaving  any  issue  male  of  his  body  living  at  his  death,' 
then  the  testator  subjected  the  premises  to  certain  charges,  and,  in 
■default  of  such  issue  male  of  R.,  he  devised  the  premises  to  certain 
grandchildren,  or  such  of  them  as  should  be  living  at  the  time  of  the 
failure  of  issue  of  R. ;  Lord'  Keeper  Henley  held  it  to  be  an  estate 
tail  in  R. 

Again,  in  Denn  d.  Geering  v.  Shenton,  (h)  where  the  testator  devised 
lands  to  S.  to  hold  to  him  and  the  heirs  of  his  body  lawfully  to  be  be- 
gotten and  their  heirs  forever,  chargeable  with  an  annuity  to  M.  for 
life ;  but  in  case  S.  should  die  without  leaving  issue  of  his  body,  then 
the  testator  devised  the  lands  to  W.  and  his  heirs,  chargeable  as  afore- 
said, and  also  subject  to  the  payment  of  £100  to  A  within  one  year 
<ifier  W.  or  his  heirs  should  become  possessed  of  the  prernises.  It  was 
contended,  on  the  authority  of  Doe  v.  Laming,  (i)  that  the  words  heirs 
of  the  body  might  be  words  of  purchase,  with  these  superadded  words 
■of  limitation,  and  that  this  construction  was  much  strengthened  by  the 

(e)  2  Ld.  Bavm.  1437,  2  Stra.  729.  126,  -where  the  case  is  very  fully  cam- 

(/)  Morris  d.  Andre-ws  v.  Le  Gay,  no-  mented  on.    See  also  Alpasa  v.  Watkins, 

ticed  2  Burr.  1102,  and  2  Atk.  249,  and  8  T.  K.  516. 

more  fully  and  someivhatdifFerently  stated        [h)  Cowp.   410.     See    also   Alpass   v. 

nmn.  Morris  v.  Ward,  by  Lord  Kenyon,  8  Watkins,  8  T.  E.  516. 

T.  E.  518.  (i)  2  Burr.  1100,  as  to  which,  see  post. 

{g)  1  Ed.  119,  Amb.  358,  Fea.  C.  E. 
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circumstance  of  the  legacy  of  £100,  which  must  have  referred  to  a 
dying  without  issue  at  the  death,  and  not  to  an  indefinite  failure  of 
issue,  which  might  happen  a  hundred  years  hence.  But  Lord  Mans- 
field, ?ind  the  rest  of  the  Court  of  K.  B.,  held  it  to  be  a  clear  estate 
tail  in  S. 

*Even  if  the  devise  over  had  been  made  in  express  terms  to  depend 
on  the  prior  devisee  leaving  no  issue  at  the  time  of  his  death,  this  would 
not,  according  to  Wright  v.  Pearson,  [k)  have  prevented  the  prior  de- 
visee taking  an  estate  tail. 

So,  in  Measure  v.  Gee,  (l)  where  the  devise  was  to  J.  for  his  life,  re- 
mainder to  trustees  to  preserve  contingent  remainders,  and  after  the 
decease  of  J.  the  testator  devised  the  premises  to  the  heirs  of  the  body 
of  J.  lawfully  to  be  begotten  his,  her  and  their  heirs  and  assigns  for- 
ever ;  but  in  case  there  should  be  a  failure  of  issue  of  J.  lawfully  to 
be  begotten,  then  over.  It  was  contended  that  the  early  cases  on  this 
subject  had  been  shaken  by  modern  decisions ;  but  the  Court  of  K.  B. 
considered  them  to  be  irrelevant,  (m)  and  held  that  the  devise  vested 
an  estate  tail  in  J. 

This  case,  as  well  as  Wright  v.  Pearson,  shows  that  the  j^^,, ,,  ^^^^_ 
interposition  of  trustees  to  preserve  contingent  remainders  Ste°to°pre- 
is  inoperative  to  invest  superadded  words  of  limitation  |e"t*remainl 
with  any  controlling  efficacy.  ^^'^' 

The  next  case  in  order  is  Kinch  v.  Ward,  (n)  where  a  testator  de- 
vised freehold  and  leasehold  lands  to  trustees,  in  trust  to  permit  his 
son  T.  to  receive  the  rents  for  his  life,  and,  after  his  decease,  the  tes- 
tator devised  the  same  to  the  heirs  of  the  body  of  his  said  son  lawfully 
begotten  their  heirs,  executors,  administrators  and  assigns  forever ;  but 
in  case  he  should  die  without  issue,  then  over.  It  was  assumed  in  the 
discussion  of  another  question,  that  the  devise  of  the  freehold  lands 
vested  in  T.  an  estate  tail. 

And  -it  is  clear  that  the  circumstance  of  the  heirs  of   4^'?'!?''?'!' 

the  body  being: 

the  body  being  directed  to  assume  the  testator's  name  g^^e't^t^"^' 
does  not  constitute  a  ground  for  varying  the  construction,  '""^'^  "*'"®' 

(k)  Ante  p.  *360.  Gee,  which  afforded  a  shadow  of  opposi- 

(l)  5  B.  &  Aid.  910.     See  also  King  v.  tion  to  the  principle  of  the  cases  in  the 

Burchell,  1  Ed.  424 ;  Denn  v.  Puckey,  5  text  was  Doe  v.  Goff,  11  East  668,  which 

T.  E.  299  ;   Frank  o.  Stovin,  3  East  548,  had  other  circumstances,  and  has  been,  as 

where  the  word  was  issv^,  as  to  which  see  we  shall  presently  see,  itself  overruled  by 

ch.  XXXIX.                          ,  the  highest  authority, 

(m)  The  only  case  cited  in  Measure  v.  (re)  2  S.  &  St.  411. 
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although  the  effect  is,  by  enabling  the  ancestor  to  acquire  the  fee 
simple,  to  place  -within  his  power  the  means  of  rendering  the  injunc- 
tion nugatory ;  (o)  this  being,  in  fact,  merely  one  of  the  consequences 
which  a  testator  does  not  usually  intend  or  foresee,  when  he  employs 
words  that,  in  legal  construction,  make  the  first  taker  *tenant  in  tail, 
and  which  consequences,  whether  apprehended  or  not,  do  not  authorize 
the  testator's  judicial  expositor  to  divert  his  bounty  into  another  chan- 
nel, by  giving  to  his  language  a  strained  construction,  which  would 
make  it  apply  to  a  different  class  of  objects,  {p) 

Thus,  in  Nash  v.  Coates,  (q)  where  a  testator  devised  lands  to  trus- 
tees and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  in  trust 
for  F.  W.,  then  an  infant,  till  he  should  arrive  at  the  age  of  twenty- 
one  years,  upon  his  legally  taking  and  using  the  testator's  surname ; 
and  then,  upon  his  attaining  such  age  and  taking  that  name,  habendum 
to  him  for  life ;  and  from  and  after  his  decease,  to  hold  to  the  trustees 
and  the  survivor  of  them  and  the  heirs  of  such  survivor,  to  preserve 
contingent  remainders,  in  trust  for  the  heirs  male  of  F.  W.,  taking  the 
testator's  name,  and  the  heirs  and  assigns  of  such  male  issue  forever; 
but  in  default  of  such  male  issue,  then  over.  It  was  held  tliat  the 
trustees  did  not  take  the  legal  estate  in  the  lands  devised,  (r)  but  that 
F.  W.  had  a  legal  estate  tail  in  them  on  his  coming  of  age  and  adopt- 
ing the  testator's  siirnaine. 

Down  to  the  very  latest  period  then,  we  have  a  confirmation,  if  con- 
Eesuitofthe  firmation  were  wanted,  of  the  inadequacy  of  words  of 
oases.  limitation  in  fee,  annexed  to  heirs  of  the  body,  to  control 

their  operation.  1     The  only  remark  suggested  by  the  later  decisions 

(o)  Such  a  condition,  too,' if  imposed  and  vest  in  such  heirs,  tlieir  heirs  and  as- 

on  a  person  taking  an  estate  tail  by  pur-  signs  forever,"  gives  the  heirs  an  estate  by 

chase,  would  (unless  made  a  condition  purchase,  Valentine  v.  Borden,  100  Mass. 

precedent)  be  liable  to  be  defeated  by  an  273  ;  or  "  to  the  use  of  such  heirs,  tlieir 

enrolled  conveyance,  which,  like  a  com-  executors  and  assigns,"  Bradby  v.  Mosby, 

mon  recovery,  destroys  all  estates  limited  3  Call  57 ;  or  to  A  "  and  to  the  heirs  of 

in  defeasance  of,  as  well  as  those  which  her  body,  and  to  their  ^heirs  and  assigns," 

are  made  to  take  effect  after  the  determi-  gives  only  a  life  estate  to  A,  Blair  v.  Vaa 

nation  of,  the  estate  tail.  Blarcum,  71  111.  290 ;  Lemacks  v.  Glover, 

[(p)  Per  Lord  Kingsdown,  Atkinson  1  Eich.  Eq.  141;  or  "to  the  heirs  of  his 

V.  Holtby,  10  H.  L.  Cas.  332,  ace]  body  and  their  descendants,"  Jillson  ».Wil- 

{q)  3  B.  &  Ad.  839.     [See  also  Toller  cox,  7  R.  I.  515  j  so  to  A  for  life  "  and  to 

<D.  Attwood,  15  Q.  B.  929,  post  p.  *370.]  his  eldest  male  heir  and  after  his  death 

(r)  See  ante  pp.  *319,  *335,  n.  to  said  male  heirs  and  assigns  forever," 

1.  A  devise  to  A  for  life,  and  if  he  die  Canedy  v.  Haskins,  13  Mete.  389 ;  so  to  A 

leaving'  heirs  of  the  body,  then  to  "  go  to  for  life,  and  after  his  death  to  his  heirs 
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is  an  expression  of  surprise  that,  adjudication  should  be  deemed  neces- 
sary on  a  point  so'  clearly  Settled  by  anterior  decisions ;  and  our  sur- 
prise is  greatly  increased,  when,  in  such  a  state  of  the  authorities,  we 
find  [two]  distinguished  judges  attempting  to  found  a  distinction 
between  the  two  cases,  on  the  mere  existence  in  one,  and  the  absence 
in  the  other,  of  superadded  words  of  limitation,  (s) 

But  it  seems  that  if  the  superadded  words  of  limitation  operate  to 
change  the  course  of  descent,  they  will  convert  the  words  x)isy„etion 
on  which  they  are  engrafted  into  words  of  purchase ;  as  Zordt  onimi- 
in  the  ease  of  a  devise  to  a  man  for  life,  remainder  to  his  the  courae°of* 
heirs  and  the  heirs  female  of  their  bodies,  (if)     And  the  '*^'=^"* 
same  principle  of  course  would  apply  where  a  limitation  to  the  heirs 
male  of  the  body  is  annexed  to  a  limitation  to  the  heirs  female,  *and 
vice  versa ;  but  the  books  contain  no  such  case,  and  the  doctrine  rests 
entirely  on  the  position   arguendo  of  Anderson   in  Shelley's  Case, 
which,  however,  has  been  since  much  cited  and  recognized. 

An  eminent  writer  has  laid  it  down  (m)  "  that  as  often  as  the  super- 
added words  are  included  in,  and  do  not  in  their  extent 
exceed  the  preceding  words,  but  the  words  heirs,  &c.,  in  Mr.  Preatoa 

.  ,  examined. 

the  several  parts  of  the  gift  are  in  terms,  or  at  least  in 
construction,  of  equal  extent,  the  latter  words  are  surplusage,-  and  the 
preceding  words,  as  connected  with  the  limitation  to  the  ancestor,  will 
be  taken  to  be  words  of  limitation."  ^ 

The  position,  that  the  preceding  words  are  words  of  limitation 
where,  the  superadded  words  do  not  exceed  them,  seems  to  be  the 
reverse  of  the  established  rule ;  (a;)  the  very  case  put  by  Anderson  as 
an  instance  of  their  being  words  of  purchase  is  one  in  which  the 
superadded  words  narrowed  the  preceding  words ;  and,  on  the  other 

male,  habendum,  "  to  them  and  to  their  preceding  chapter,  note  1 ;  and  for  Penn- 

heirs  and  assigns  forever  share  and  share  sylvania  cases,  Anderson  on  "  The  Word 

alike,"  Tanner  v.  Livingston,  12  Wend.  Issue,"  there  referred  to. 

83;  or  "to  descend  to  the  heirs  of  her  (s)  See  judgment  of  Bayley,  J.,  in  Doe 

body  share  and  share  alike  and  to  their  d.  Bosuall  v.  Harvey,  4  B.  &  Cr.  623,  [and 

heirs  and  assigns  forever,"  Lillibridge  v.  of  Sugden,  C,  in  Montgomery  v.  Mont- 

Eoss,  31  Ga.  730;  or  to  "his  heirs  as  ten-  gomery,  3  Jo.  &  Lat.  52;  and  see  obser- 

ants   in  common,   and    their   respective  vations  on  the  later  case,  postl 

heirs   and   assigns   forever,"   Findlay  v.  [t)  Per  Anderson,  in  Shelley's  Case,  1 

Biddle,  3  Binn.  139 ;  or  to  A  "  and  to  his  Eep.  95  b. 

male  children  lawfully  begotten  and  their  [u)  1  Preston  on  Estates  353. 

heirs  forever  to  be  divided  equally  among  \_(x)  And  see  Fea.  C.  K  183.    But  see 

them  and  their  heirs  forever,"  Sisson  v  Hamilton  v.  West,  10  Ir.  Eq.  Kep.  75, 

fieabury,  1  Sumn.  C.  C.  251.  See  also  nexf  stated  oh.  XXXIX.] 
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hand,  we  have  seen  that  in  all  the  eases  in  which  the  superadderl 
words  have  been  held  to  be  inoperative  they  have  been  either  equal 
to,  or  more  extensive  than,  the  words  of  limitation  upon  which  they 
were  engrafted,  (y) 

II. — We  next  proceed  to  inquire  as  to  the  effect  of  coupling  a  limi- 
Bffeet  of  super-  tS'tion  to  hcirs  of  the  body  with  words  of  modification  im- 
rfmodifloation  porting  that  they  are  to  take  concurrently  or  distribu- 
wSh'anMUte  tivcly,  or  in  some  other  manner  inconsistent  with  the 
*"■''■  course  of  devolution  under  an  estate  tail,  as  by  the  addi- 

tion of  the  words  "  share  and  share  alike,"  or  "  as  tenants  in  common," 
or  "  whether  sons  or  daughters,"  or  "  withovt  regard  to  seniority  of  age 
or  priority  of  birth."  In  such  cases  the  great  struggle  has  been  to 
determine  whether  the  superadded  words  are  to  be  treated  as  explana- 
tory of  the  testator's  intention  to  use  the  term  Jieirs  of  the  body  in 
some  other  sense,  and  as  descriptive  of  another  class  of  objects,  or  are 
to  be  rejected  as  repugnant  to  the  estate  which  those  words  properly 
and  technically  create.  It  will  be  seen  by  an  examination  of  the  fol- 
lowing cases,  that,  after  much  conflicting  decision  and  opinion,  the 
latter  doctrine  has  prevailed,  [even  where  words  of  limitation  are 
superadded  to  words  of  modification,]  and  it  seems  to  stand  on  the 
soundest  principles  of  construction.  Those  principles  were  violated, 
it  is  conceived,  in  permitting  words  of  a  clear  and  ascertained  signifi- 
cation to  be  *cut  down  by  expressions  from  which  an  in- 
superadded        tentiou  equally  definite  could  not  be  collected.   The  mcon- 

to  the  limita-  i.         .'  .  ,      i 

tipn  "to  heirs     sistcnt  clause  sliows  oiilv  that  the  testator  intended  the 

of  the  body.'  ■'  _ 

heirs  of  the  body  to  take  in  a  manner  in  which,  as  such, 
they  could  not  take ;  not  that  persons  other  than  heirs  were  meant  to 
be  the  objects.  To  make  expressions  of  this  nature  the  ground  of 
such  an  interpretation  is  to  sacrifice  the  main  scope  of  tlie  devise  to 
its  details.  The  courts  have,  therefore,  wisely  rejected  the  construction 
which  reads  heirs  of  the  body  with  such  a  context  as  meaning  children 
and  thereby  restricts  the  testator's  bounty  to  a  narrrower  range  of 
objects ;  for,  it  will  be  observed,  that  although  children  are  included 
in  heirs  of  the  body,  yet  the  converse  of  the  proposition  does  not  hold, 
for  an  estate  tail  is  capable  of  transmission  through  a  long  line  of 
objects  whom  a  gift  to  the  children  would  never  reach  (as  grandchil- 

{y)  See  ante, pp.  *359,  *360. 
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dren  and  more  remote  descendants)  ;  to  say  nothing  of  the  difference 
in  the  order  of  its  devohition. 

This  rule  of  construction  is  supported  by  a  series  of  decisions,  com- 
mencing from  an  early  period,  and  sufficiently  numerous  and  authori- 
tative to  outweigh  any  opposing  decision  and  dicta  which  can  be 
adduced. 

Thus,  in  Doe  d.  Candler  v.  Smith,  (2)  where  a  testator  devised  his 
freehold  lands  to  his  daughter  A,  and  the  heirs  of  her  body 

°  ,    "Forever  as 

lawfully  to  be  begotten,  forever,  as  tenants  in  common  and  tenants  in  00m- 

■^    ^  "  '      _  '  mon,  and  not 

not  as  joint  tenants;  and  in  case  his  said  daughter  should  as  joint  ten- 
happen  to  die  before  tweuty-one,  or  without  having  issue 
on  her  body  lawfully  begotten,  then  over;    Lord  Kenyon  and  the 
other  Judges  of  K.  B.  held  that  the  daughter  took  an  estate  tail. 

So,  in  Pierson  v.  Vickers,  (a)  where  a  testator  devised  his  estates  at 
B.  unto  his  daughter  A,  and  to  the  heirs  of  her  body  law- 
fully to  be  begotten,  whether  sons  or  daughters,  as  tenants  sons  or 
in  common  and  not  as  joint  tenants;^  and  in  default  of^  tenants in_ 
such  issue,  over ;  Lord  Ellenborough  and  the  other  Judges 
of  K.  B.  held,  on  the  authority  of  the  last  case,  and  Doe  v.  Cooper,  (J) 
that  the  daughter  took  an  estate  tail. 

*Again,  in  Bennett  v.  Earl  of 'Tankerville,  (c)  where  the  devise  was 
to  the  use  of  A  and  his  assigns  for  his  life  without  impeachment  of 
waste,  and  after  his  decease  to  the  heirs  of  his  body,  to  take  as  tenants 
in  common  and  not  as  joint  tenants;  and  in  case  of  his  decease  without 
issue  of  his  body,  then  over :  Sir  W.  Grant,  M.  R.,  held  that  the 
devisee  took  an  estate  tail. 


(a)  7  T.  E.  532.  It  should  be  stated  (a)  5  East  548.  [See  Grimson  v.  Down- 
that  the  reader  will  not  find  in  this  and  ing,  4  Drew.  125,  where  the  estate  to  A 
some  of  the  other  cases  of  the  same  class  was  expressly  for  life.] 
any  distinct  recognition  of  the  principle  2.  So  a  limitation  over  to  issue  "  as 
stated  in  the  text ;  but  as  that  principle  tenants  in  common,"  Cushney  v.  Henry,  4 
is  sanctioned  by  the  later  cases,  and  af-  Paige  345;  or  to  issue  "and  their  heirs" 
fords  a  more  intelligible  and  definite  as  tenants  in  common.  Tongue  v.  Nutwell, 
guide  than  the  doctrine  of  general  and  13  Md.  415;  or  "in  the  proportions  to 
particular  intention  on  which  some  of  which  they  would  be  entitled  under  the 
these  decisions  proceed,  the  writer  has  lotestate  laws,"  Eobins  v.  Quinliven,  79 
felt  himself  authorized  to  rest  them  on  Penna.  St.  333 ;  or  "  to  heirs  or  issue, 
the  former  ground.  An  able  and  extended  their  heirs  and  assigns,"  as  tenants  in  corn- 
examination  of  most  of  the  cases  stated  mon,  Nebinger  v.  Upp,  13  Serg.  &  K.  68. 
in  this  chapter  may  be  found  in  Mr.  (6)  1  East  229,  stated  ch.  XXXIX. 
Hayes'  "Inquiry."  (c)  19  Ves.  170. 
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Sn,  in  Doe  d.  Cole  v.  Goldsmith,  (d)  where  a  testator  devised  his 
In  such  lands  to  his  son  F.  to  hold  to  him  and  his  assigns  for  his 

Mpfslioui'd  natural  life,  and  immediately  after  his  decease  the  testator 
appoint.  devised  the  same  unto  the  heirs  of  his  body  lawfully  to  be 

begotten,  in  such  parts,  shares  and  proportions,  manner  and  form  as  F. 
should  by  will  or  deed  devise  or  appoint,  and  in  default  of  such  heirs  of 
his  body  lawfully  to  be  begotten,  then  immediatdy  after  his  decease  the 
testator  devised  the  premises  over  to  another  son,  J.,  in  fee.  It  was 
held  in  C.  P.  that  F.  took  an  estate  tail.  Gibbs,  C.  J.,  observed  that 
it  was  the  testator's  evident  intent  that  the  estate  should  not  go  over  to 
J,  until  all  the  "  heirs  of  the  body  "  of  F.  were  extinct. 

In  this  and  several  of  the  preceding  cases,  much  stress  was  laid  on 

the  words  "  in  default  of  issue,"  or  "  in  default  of  heirs 

of  the  body,"  occurring  in  the  devise  over,  or  rather  in 
the  clause  introducing  such  devise,  as  demonstrating  a  "general  intent" 
that  the  estate  was  not  to  go  over  until  a  general  failure  of  issue  of  the 
first  taker;  J)ut  it  is  difficult  to  understand  how  this  intention  could 
be  rendered  more  distinctly  and  unequivocally  apparent  by  such  refer- 
ential language  than  by  an  express  devise  to  these  very  objects  [viz., 
"  heirs  of  the  body."] 

We  now  proceed  to  the  important  case  of  Jesson  v.  Wright,  (e)  which 

was  as  follows :  A  testator  devised  to  W.  certain  real  es- 
Sw^ahouid^  state  for  the  term  of  his  natural  life,  he  keeping  the  build- 
i^me cmd,"^     ings  in  tenantable  repair;  and  after  W.'s  decease  devised 

the  same  to  the  heirs  of  the  body  of  W.  lawfully  issuing, 
in  such  shares  and  proportions  as  W.  by  deed  or  will  should  appoint, 
and  for  want  of  such  appointment,  then  to  the  heirs  of  the  body  of  W. 
lawfully  issuing,  share  and  share  alike,  as  tenants  in  common,  and  if 
but  one  child,  the  whole  to  such  only  child  ;  and  for  want  of  such  issue, 

then  over.  It  was  held  in  K.  B.  that  W.  took  an  estate 
id'E^B.^"''  for  life  only,  with  remainder  to  his  children  for  life  as 
reversed  in        tenants  in  common.     The  House  of  Lords  after  a  very 

DP.  .  .  ' 

full  argument  reversed  the  decision.  Lord  Eldon  ob- 
served :  "  It  is  *definilively  settled,  as  a  rule  of  law,  that  where  there 
jessonn  ^®  ^  particular  and  a  general  or  paramount  intent,  the 

Wright.  latter  shall  prevail,  and  courts  are  bound  to  give  effect  to 

the  paramount  intent.  (/)     The  decision  of  the  court  below  has  pro- 

[d)  7  Taunt.  209,  2  Marsh.  517.  ment  of  the  will  is  here  taken. 

(e)  2  Bligh  1;  from  which  the  state-        (/)  By  "general  intent"  Lord  Eldon 
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■ceeded  upon  the  notion  that  no  such  paramount  intent  was  to  be  found 
in  the  will."  He  then  read  the  devise,  observing,  that  if  ^ord  Eidon's 
he  stopped  at  the  end  of  the  first  devise  to  W.,  it  was  obs^"""'""*- 
clear  that  he  was  to  take  for  life  only ;  if  at  the  end  of  the  first  fol- 
lowing words,  "  lawfully  issuing,"  he  would,  notwithstanding  the  ex- 
press estate  for  life,  be  tenant  in  tail :  "  and  in  order  to  cut  down  this 
•estate,"  continued  his  lordship,  "  it  is  absolutely  necessary  that  a  par- 
ticular intent  should  be  found  to  control  and  alter  it,  as  clear  as  the 
general  intent  here  expressed.  The  words  '  heirs  of  the  body '  will 
indeed  yield  to  a  particular  intent  that  the  estate  shall  be  only  for  life, 
and  that  may  be  from  the  effect  of  superadded  words,  or  any  expres- 
sions showing  the  particular  intent  of  the  testator,  but  that  must  be 
clearly  intelligible  and  unequivocal.  The  will  then  proceeds,  '  in  such 
shares  and  proportions  as  he  the  said  W.  shall  by  deed,  &c.,  appoint.' 
JHeirs  of  the  body  mean  one  person  at  any  given  time,  but  they  com- 
prehend all  the  posterity  of  the  donee  in  succession.  W.  therefore 
could  not  strictly  and  technically  appoint  to  heirs  of  the  body.  This 
is  the  power,  and  then  come  the  words  of  limitation  over  in  default  of 
execution  of  the  power — '  and  for  want  of  such  gift,  &c.,  then  to  the 
heirs  of  the  body,  &c.,  share  and  share  alike,  as  tenants  in  common.' 
It  has  been  powerfully  argued  (and  no  case  was  ever  better  argued  at 
this  bar),  that  the  appointment  could  not  be  to  all  the  heirs  of  the 
body  in  succession  forever,  and,  therefore,  that  it  must  mean  a  person, 
or  class  of  persons,  to  take  by  purchase ;  that  the  descendants  in  all 
time  to  come  could  not  be  tenants  in  comrnon ;  that '  heirs  of  the  body/ 
in  this  part  of  the  will,  must  mean  the  same  class  of  persons  as  the 
^  heirs  of  the  body  '  among  whom  he  had  before  given  the  power  to 
appoint  ;•  and,  inasmuch  as  you  here  find  a  child  described  as  an  heir 
of  the  body,  you  are  therefore  to  conclude  that  heirs  of  the  body  mean 
nothing  but  children.  Against  such  a  construction  many  difficulties 
have  been  raised  on  the  other  side ;  as,  for  instance,  how  the  children 
should  *take  in  certain  events,  as  where  some  of  the  children  should 
be  born  and  die  before  others  come  into  being.  How  is  j^gg^^  ^ 
this  limitation  in  default  of  appointment  in  such  case  to  "^"sht. 
be  construed  and  applied  ?    The  defendants  in  error  contend,  upon  the 

must  be  understood  to  mean  an  intent  to  tain  a  more  satisfactory  explanation  of  the 

include  heirs  of  the  body  in  the  gift.    It  principle  than  these  passages.  Lord  Eed- 

is  submitted  that  those  parts  of  the  judg-  esdale,  it  will  be  seen,  strenuously  insists 

ment  in  which  he  refers  to  the  uncontrol-  upon  this  being  the  true  ground  of  the 

led  force  of  the  words  Aeirg  of  the  body  con-  decision. 
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construction  or  che  words  in  the  power,  and  the  limitation  in  default 
of  appointment,  that  the  words  '  heirs  of  the  body '  mean  some  par- 
ticular class  of  persons  within  the  general  description  of  heirs  of  the 
body ;  and  it  was  further  strongly  insisted  that  it  must  be  children,, 
because  in  the  concluding  clause  of  the  limitation  in  default  of  appoint- 
m^t  the  whole  estate  is  given  to  one  child,  if  there  should  be  only  one. 
Their  construction  is,  that  the  testator  gives  the  estate  to  W.  for  life, 
and  to  the  children  as  tenants  in  common  for  life.  How  they  could 
so  take,  in  many  of  the  cases  put  on  the  other  side,  it  is  difficult  to 
settle.  Children  are  included  undoubtedly  in  heirs  of  the  body ;  and 
if  there  had  been  but  one  child,  he  would  have  been  heir  of  the  body, 
and  his  issue  would  have  been  heirs  of  the  body ;  but  because  children 
are  included  in  the  words  '  heirs  of  the  body,'  it  does  not  follow  that  heirs 
of  the  body  must  mean  only  children,  where  you  can  find  upon  the  will 
a  more  general  intent  comprehending  more  objects,  (g)  Then  the 
words  'for  want  of  such  issue '  which  follow,  it  is  said,  mean  for  want 
of  children;  because  the  word  siich  is  referential,  and  the  word  child 
occurs  in  the  limitation  immediately  preceding.  On  the  other  hand 
it  is  argued,  that  heirs  of  the  body,  being  the  general  description  of 
those  who  are  to  take,  and  the  words  '  share  and  share  alike  as  tenants 
in  common,'  being  words  upon  which  it  is  difficult  to  put  any  reason- 
able construction,  children  would  be  merely  objects  included  in  the 
description,  and  so  would  an  only  child.  The  limitation,  '  if  but  one 
child,  then  to  such  only  child,'  being,  as  they  say,  the  description  of  an 
individual  who  would  be  comprehended  in  the  terms  '  heirs  of  the 
body,'  '  for  want  of  such  issue,'  they  conclude,  mu^t  mean  for  want  of 
heirs  of  the  body.  If  the  words  '  children '  and  '  child '  are  so  to  be 
considered  as  merely  within  the  meaning  of  the  words  hdrs  of  the 
body,  which  words  comprehend  them  and  other  objects  of  the  testator's 
bounty,  (and  I  do  not  see  what  right  I  have  to  restrict  the  meaning  of 
the  word  issue,)  (h)  there  is  an  end  of  the  question." 

*Lord  Redesdale  said :  "  There  is  such  a  variety  of  combination  in 
words,  that  it  has  the  effect  of  puzzling  those  who  are  to  decide  upon 

[(j)  See   a   similar    clause    similarly  ever;  for  it  is  settled  that  the  words  " in 

treated  in  Dunk  v.  Penner,  2  B.  &  My.  default  of  such  issue,"  preceded  by  a  gift 

566.]  to  children,  refer  to  those  objects.    Se» 

{h)  But  these  words,  it  is  submitted,  Eex  v.  Marquess  of  Stafford,  7  East  521 ; 

derive  all  their  force  from  the  terms  of  Doe  d.  Tooley  v.  Gunniss,  4  Taunt.  313  , 

the  preceding  devise,  having  in  them-  and  other  cases  stated  post, 
selves  no  independent  operation   what- 
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the  construction  of  wills.  .  It  is  therefore  necessary  to  es- 
tablish rules,  and  important  to  uphold  them,  that  those  wrigSt" 
who  have  to  advise  may  be  able  to  give  opinions  on  titles  Lord 
with  safety.     From  the  variety  and  nicety  of  distinction 
in  the  cases,  it  is  difficult  for  a  professional  adviser  to  say  what  is  the 
estate  of  a  person  claiming  under  a  will.     It  cannot  at  this  day  be 
argued  that,  because  the  testator  uses  in  one  part  of  his  will  words 
having  a  clear  meaning  in  law,  and  in  another  part  other  words  incon- 
sistent with  the   former,  that  the  first  words  are  to  be  canceled  or 
overthrown.     In  Colson  v.  Colson,  (i)  it  is  clear  that  the  testator  did 
not  mean  to  give  an  estate  tail  to  the  parent.     If  he  meant  anything 
by  the  interposition  of  trustees  to  support  contingent  remainders,  it 
was  clearly  Jiis  intent  to  give  the  parent  an  estate  for  life  only.     It  is 
dangerous,  where  words  have  a  fixed  legal  effectj  to  suffer  them  to  be 
controlled  without  some  clear  expression  or  necessary  implication.     In 
this  case  it  is  argued  that  the  testator  did  not  mean  to  use  the  words 
"*  heirs  of  the  body '  in  their  ordinary  legal  sense,  because  there  are 
other  inconsistent  words ;  but  it  only  follows  that  he  was  ignorant  of 
the  effect  of  the  one  or  of  the  other.     All  the  cases  but  Doe  v.  Goff  (i) 
decide  that  the  latter  words,  unless  they  contain  a  clear  expression  or 
a  necessary  implication  of  some  intent  contrary  to  the  legal  import  of 
the  former,  are  to  be  rejected.     That  the  general  intent 
should  overrule  the  particular,  is  not  the  most  accurate  ex-  daie-a  state-" 
pression  of  the  principle  of  decision.     The  rule  is,  that  tech-  principle  of 
niecH  words  shall  have  their  legal  effect  unless  from  subse- 
quent inconsistent  words  it  is  very  clear  that  the  testator  meant  otherwise. 
In  many  cases, — in  all,  I  believe,  except  Doe  v.  Goff(/) — it  has  been 
held  that  the  words  'tenants  in  common '  do  not  overrule  the  legal  sense 
of  words  of  settled  meaning.     In  other  cases,  a  similar  power  of  ap- 
j)ointment  has  been  held  not  to  overrule  the  meaning  and  effect  of 
similar  words.     It  has  been  argued,  that  heirs  of  the  body  cannot  take 
as  tenants  in  common ;  but  it  does  not  follow  that  the  testator  did  not 
intend  that  heirs  of  the  body  should  take,  because  they  cannot  take  in  the 
mode  pi-eseribed.    This  only  follows,  that  *having  given  to  heirs  of  the 
body,  he  could  not  modify  that  gift  in  the  two  different  ways  which  he 
desired,  and  the  words  of  modification  are  to  be  rejected.     Those  who 
decide  upon  such  cases  ought  not  to  rely  on  petty  distinctions,  which 

(i)  2  Stra.  1125.  (l)  But  see  cases  infra. 

(i)  Infra. 
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only  mislead  parties,  but  look  to  the  words  used  in  the  will.  The- 
words  'for  want  of  such  issue'  are  far  from  being  suflScient  to  overrule- 
the  words  '  heirs  of  the  body.'  (m)  They  have  almost  constantly  been 
construed  to  mean  an  indefinite  failure  of  issue,  and  of  Ihemselves- 
have  frequently  been  held  to  give  an  estate  tail.  In  this  case  the  word 
'  issue '  cannot  be  construed  children,  except  by  referring  to  the  words- 
'  heirs  of  the  body,'  and-  in  referring  to  those  words  they  show  another 
intent.  The  defendants  in  error  interpret '  heirs  of  the  body '  to  mean 
children  only,  and  then  they  say  the  limitation  over  is  in  default  of 
children ;  but  I  see  no  ground  to  restrict  the  words  '  heirs  of  the  body ' 
to  mean  children  in  this  will." 

So  in  Doe  d.  Bosnall  v.  Harvey,  (n)  where  a  testator  devised  his  real 
Effect  otiimita-  ^^^^)  sijbject  to  his  debts  and  legacies,  to  T.  for  the  term 
oontSleS^r"^  of  his  natural  life,  and  after  the  determination  of  that 

matoders.  ^^^^^^^  ^^  ^  ^^^^j  g  ^^^  ^j^^jj.  j^^j^.^  ^^pjjjg  tljg  JJfg  ^f  f.  t» 

preserve  contingent  remainders ;  and  after  the  decease  of  T.  the  tes- 
tator devised  the  same  to  and  among  all  and  every  the  heirs  of  the 
body  of  T.,  as  well  female  as  male,  lawfully  to  be  begotten,  such  heirs,  as- 
well  female  as  male,  to  take  as  tenants  in  common,  and  not 

'*Aa  well  J  J  3 

female  as  male  OS  joint  tenants ;  and  for  default  of  such  issue,  over.  The 

to  take  Bs  ten- 

ants  in  com-      lands  Were  gavelkind.    It  was  held  that  T.  took  an  estate 

mon,"  &c.  ^  °  ^ 

tail ;  Abbott,  C.  J.,  observing,  "  that  though  the  heirs- 
could  not  take  by  descent  as  tenants  in  common,  but  would  be  coparce- 
ners, yet  it  was  not  to  be  inferred  because  they  could  not  take  in  the 
particular  mode  prescribed  by  the  testator,  that  therefore  they  were  not 
to  take  at  all." 

Again,  in  Doe  d.  Atkinson  v.  Featherstone,  (o)  where  a  testator 

devised  to  J.,  and  E.  his  wife,  for  the  term  of  their  natu- 
be  divided        ral  lives,  and  for  the  life  of  the  lona-er  liver  of  them,  and 

amongst  them,       o         t       i  .  i^ 

share  and  after  the  decease  of  the  survivor,  he  devised  to  the  heirs  of 

share  alike.  '  •' 

the  body  of  E.  by  J.  already  begotten  or  to  be  begotten,  to 
be  eqaaUy  divided  amongst  them,  share  and  share  alike.  3     It  was  held, 

(m)  It  could  not  for  a  moment  be  con-  *367,  n.  (d). 

tended  that  these  words  ovei-nUed  heirs  of  (n)  4  B,  &  Cr.  610. 

the  body.    The  argument  was,  that  if  (o)  1  B.  &  Ad.  944. 

those  words,  as  used  in  the  preceding  de-  3.  A  devise  to  A  for  life,  and  "  at  her 

vise,  meant  children,  (but  which  his  lord-  death  to  be  equally  divided  among  the  heir» 

ship  shows  incontrovertibly  they  did  not,)  of  her  body,"  is  not  within  the  rule  in 

then  the  words  "  for  want  of  such  issue,"  Shelley's  Case,  Sharman  ji.  Jackson,  30" 

meant  for  want  of  such  children.    See  p.  Ga.    224 ;     Presoott  v.  Prescott,  10    B.. 
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on  the  authority  of  *Jesson  v.  Wright,  that  E.  took  [an]  estate  tail, 
and  not  (as  had  been  contended)  [an]  estate  for  life,  with  remainder  to 
the  children  [of  E.  and  J. 


Mon.  56 ;  Ellis  v.  Men-imack  Bridge,  2 
Pick.  243 ;  (by  statute)  Bowers  v.  Porter, 
4  Pick.  198 ;  Payne  v.  Sale,  2  Dev.  &  Bat. 
455 ;  Swain  v.  Eascoe,  2  Ired*  L.  200 ; 
Self  V.  Tune,  6  Muuf.  470  (but  see,  contra, 
Moore  v.  Brooks,  12  Gratt.  135) ;  nor  to 
his  widow  for  life,  ''  and  after  her  death 
to  he  divided  among  all  my  children,"  Ar- 
nold V.  Arnold,  11  B.  Mon.  93 ;  nor  to  A 
for  life,  "  and  at  her  death  to  be  equally 
divided  among  her  children,"  Williams 
c/.  Sneed,  3  Coldw.  533;  or  "equally  di- 
vided between  the  lawful  ^heirs  of  his 
body,"  meaning  children,Vaden  v.  Hance, 
1  Head  300 ;  nor  a  devise  to  A  for  life, 
remainder  to  his  widow  for  life,  remain- 
der "  to  his  heirs  to  be  divided  among 
them  as  the  law  directs,"  the  law  being 
that  which  was  in  force  at  the  date  of  the 
will,  altered  before  testator's  death,  Quick 
)'.  Quick,  6  C.  E.  Gr.  (N.  J.)  13.  See 
also  next  preceding  chapter,  note  1. 

In  Prescott  v.  Prescott,  10  B.  Mon.  56, 
58,  Marshall,  C.  J.,  said :  "  It  is  true,  the 
words  '  heirs  of  the  body '  are  appropri- 
ate words  of  limitation,  and  commonly 
and  properly  used  for  the  creation  of  an 
estate  tail,  which  is  an  estate  to  a  person 
and  the  heirs  (general  or  special)  of  his 
body.  But  it  is  also  well  settled  by  nu- 
merous decisions  that  not  only  '  heirs  of 
the  body,'  but  the  more  general  word 
'  heirs,'  or  the  more  specific  terms  '  heirs 
male,  or  heirs  female  of  the  body,  or  of 
two  bodies,'  may  be  used  and  operate  as 
words  of  purchase.  It  is  a  question  of 
intention,  whether  these  words  are  used 
to  denote  the  whole  line  of  heirs  of  the 
sort  described,  to  take  in  succession  as 
such  heirs,  or  to  denote  only  a  particular 
person  or  class  of  pei'sons  who  may  come 
under  that  description  at  the  time. 
When  used  in  the  former  sense,  they  are 
words  of  limitation,  defining  or  limiting 
the  previous  estate  to  which  they  apply. 


When  used  in  the  latter  sense,  they  oper- 
ate merely  as  designatio  personce  or  per- 
sonarum,  and  are  held  to  be  words  of 
purchase  giving  a  new  estate  to  the  per- 
son designated.  If  it  be  conceded  that 
the  rule  in  Shelley's  ease, '  that  wherever 
the  ancestor  takes  an  estate  for  life,  and 
in  the  same  conveyance  an  estate  is 
limited  to  his  heirs  or  the  heirs  of  his 
body,  he  will  be  vested  with  the  fee,  and 
his  heirs  will  take  by  descent,  and  not 
by  purchase,'  (4  Bibb  390,)  is  authorita- 
tive here,  and  applicable  to  a  devise  of 
slaves,  its  application  is  still  subject  to 
the  question  of  the  sense  in  which  the 
word  'heirs,  or  heirs  of  the  body'  are 
used.  And  although  it  may  be  prima 
facie  inferred  that  the  testator  used  the 
words  as  embracing  the  whole  line  of  his 
heirs  in  succession,  this  inference  may  be 
overthrown  by  circumstances  indicating 
with  sufiicient  certainty  a  contrary  inten- 
tion, '  to  use  the  words  in  a  more  restric- 
tive and  untechnical  sense,  and  to  point 
out  such  individual  person  (or  persons) 
as  should  be  the  heir,  &c.,  of  the  tenant 
for  life  at  his  decease ; '  (Fearne  on  Bern. 
188-9) ;  and  if  the  words  are  so  used, 
the  application  of  the  rule  is  repelled : 
(lb.)  *  *  *  We  adhere  to  the  prin- 
ciple of  the  case  of  McNair's  Adminis- 
trator V.  Hawkins,  (4  Bibb  390,)  and  are 
of  opinion  that  there  is  enough  in  this 
devise,  to  show  that  the  testator  did  not 
use  the  words,  '  heirs  of  her  body,'  in  the 
technical  sense  as  embracing  the  whole 
line  of  her  descendants  in  succession,  but 
in  the  restricted  and  untechnical  sense  of 
denoting  the  individuals  who  might  be 
the  heirs  of  her  body  at  the  time  of  her 
death.  We  will  not,  on  the  presumption 
of  a  benefit  intended  to  the  daughter 
Fanny,  or  her  heirs,  upon  the  ■  indefinite 
failure  of  the  first  line,  however  remote, 
give  a  construction  to  the  clause  contrary 
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And  in  Grimson  v.  Downing,  (p)  where  the  testator  devised  "  the 
DWise  of  ^^'*^  estate  "  to  A  for  life  with  remainder  "  to  the  heirs  of 
h^iJ'Sthe  ^^  body  lawfully  begotten  forever  equally,  share  and 
and^iime  ^"  share  alike,  sons  and  daughters,  but  if  A  should  die  with- 
'^^^^'  out  heirs  or  heir "  then  over.  Sir  R.  Kindersley,  V.  C, 

held  that  A  took  an  estate  tail. 

Words  of  ami-       ^^^  '^^^^  words  of  limitation  to  the  heirs  general,  in 

modifl^uon^     addition  to  words  of  inconsistent  modification,  avail  to 

combiaed.         convert  "  heirs  of  the  body  "  into  words  of  purchase. 

Thus,  in  Toller  v.  Attwood,  (5)  there  was  a  devise  to  the  use  of  E., 

a  married  woman,  for  her  separate  use  for  life,  with  re- 

"  Heirs  male  .  *■  ,  '       , 

who  shau  Uve    mainder  to  trustees  to  preserve   contingent  >  remainders, 
twenty-one       with  remainder  to  the  use  of  the  heirs  male  of  the  body 

and  his  heirs.  •' 

of  E.  to  be  begotten,  who  shall  Uve  to  aMain  the  age  of 
twenty-one  years,  and  to  his  heirs  and  assigns  forever ;  but  in  default 
of  such  heirs  male,  or  there  being  such,  he  or  they  should  die  before 
he  or  either  of  them  should  attain  the  age  of  twenty-one  years  without 
lawful  issue,  then  over.  It  was  held  by  the  Court  of  Q.  B.  that  the 
words,  "  who  shall  live,"  &c.,  could  not  restrict  the  force  of  the  pre- 
vious limitation,  and  that  E.  took  an  estate  tail,  citing  the  rule  as  dis- 
tinctly and  emphatically  laid  down  in  Jesson  v.  Doe,  that  technical 
^yords  should  have  their  legal  effect  unless  from  subsequent  inconsist- 
ent words  it  was  very  clear  that  the  testator  meant  otherwise ;  and  in 
this  case  the  form  of  the  gift  over  rather  favoring  the  conclusion  of 
an  estate  tail  in  E.,  than  of  a  limitation  by  purchase  to  her  sons.  The 
court  did  not  advert  to  the  form  of  the  limitation  being  "  to  his  heirs 
and  assigns,"  as  showing  that  one  person  only  was  intended  to  take  at 
one  time  as  heir  of  the  body,  and  as  strengthening  the  conclusion  that 
"  heirs  of  the  body  "  must  be  held  to  be  words  of  limitation'  in  order 
to  let  in  all  the  issue,  (r) 

The  clause  iu  Toller  v.  Attwood  which  required  "  heirs  "  to  be  of 

to  the  natural  meaning  of  the  words,  and  is  not  to  the  daughter  Fanny  and  her 

by  which  all  benefit  of  the  devise  is  taken  heirs,  but  to  her  alone." 

away,  both  from  the  heirs  of  the  body  of         [(j,)  4  Drew.  125.    See  also  Anderson 

the  first  devisee  and  from  those  who  were  n.  Anderson,  30  Beav.  209. 

to  have  the  remainder.     And  we  remark,        (q)  15  Q.  B.  929.    The  trustees  were 

as  affording  some  confirmation  to  the  view  held  to  take  the  fee,  ante  p.  *294. 

we  have  taken,  that  the  ultimate  devise        (c)  See  ch.  XXXIX.,  J  2. 
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full  age,  (s)  was  no  less  inconsistent  with  a  devolution  by  inheritance 
than  one  that  would  make  them  tenants  in  common.  But  actual 
decision  is  not  wanting  on  a  clause  of  the  latter  kind  *in  combination 
■with  superadded  words  of  limitation.  Thus,  in  Mills  v.  Seward,  (t) 
where  a  testator  devised  his  real  estate  to  A  for  life  without  impeach- 
ment of  waste,  with  remainder  to  the  heirs  of  the  body  "Heiraof  the 
of  A  habendum  to  such  heirs  and  his,  her  or  their  heirs  heS^°tenants 
and  assigns  forever  as  tenants  in  common;  and  if  A  ^o"""""™-" 
should  die  under  twenty-one,  but  should  leave  heirs  of  his  body  sur- 
viving, then  to  such  heirs  of  A  and  his,  her  and  their  heirs  and  assigns 
forever  in  like  manner;  but  in  case  A  should  die  without  leaving  any 
such  heirs  of  the  body  him  surviving,  then  over.  It  was  held  by  Sir 
W.  P.  Wood,  V.  C,  that  neither  the  words  importing  a  tenancy  in 
common  nor  the  superadded  words  of  limitation  were  sufficient  to 
deprive  the  words  "  heirs  of  the  body  "  of  their  proper  meaning.  It 
was  argued  that  in  the  gift  over  on  the  death  of  A  under  twenty-one 
"  heirs  of  his  body  "  must  mean  children  (since  in  that  event  he  could 
not  leave  issue  more  remote),  and  that  the  same  construction  must  be 
given  to  the  words  in  the  previous  clause.  But  the  V.  C  said  that 
the  fact  that  children  would  be  included  among  the  heirs  of  the  body 
did  not  make  the  phrase  signify  children  exclusively.  He  therefore 
held  that  the  rule  in  Shelley's  Case  applied,  and  that  A  was  tenant  in 
tail.] 

The  preceding  cases  present  many  shades  of  difference,  but  they  all 
concur  in  establishing  the  principle,  that  words  of  incon-  observations, 
sistent  modification  engrafted  on  a  limitation  to  heirs  of  the  body  are 
to  be  rejected.  It  follows,  then,  that  every  decision  not  strictly  recon- 
cilable with  this  principle  may  be  regarded  as  overruled  by  them. 
How  far  the  line  of  cases  about  to  be  stated  falls  under  _       .     t. , 

,  Caaes  in  whicu 

the  remark,  the  reader  will  form  his  own  opinion,  keep-  ^^ereTe'idto 
ing  in  view  the  general  scope  of  the  reasoning  of  Lord   ""hir^of  the 
Eldcn  and  Lord  Eedesdale  in  Jesson  v.  Wright,  and  their  ^°^^' ' 
pointed  reprobation  of  "  petty  distinctions." 

(s)  See  simila'r  modification  in  Jack  v.  operate    as   words   of   limitation  where 

Feiherstone,  stated  this  oh.  ad  fin.  otherwise  the  issue  would  not  take  estates 

(t)  1  J.  &  H.  733.     In  Montgomery  v.  of  inheritance.     But  as  to  this  Wood,  V. 

Montgomery,  3  Jo.  &  Lat.  55,  Lord  St.  C,  observed  that,  in  the  case  before  Lord 

Leonards  said,  Doe  v.  Jesson  only  de-  St.  Leonards  the  word  "  issue "  was  used, 

cided  that  "  heirs  of  the  body "  should  and  that  (except  Eight  v.  Creber,  5  B.  & 
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In  Doe  d.  Browne  v.  Holmes  (m)  the  devise  was  to  L.  for  life,  with 
To  "heirs  impeachment  of  waste,  remainder  unto  the  heirs  male  or 
femSe"  for-  female  lawfully  to  be  begotten  of  the  body  of  L.  forever, 
^^^^'  they  *paying  certain  sums  thereout.     The  court  inclined 

to  the  opinion  that  this  was  not  an  estate  tail  in  L.,  but  a  contingent 
remainder  in  fee  to  the  issue ;  but  it  was  unnecessary  to  decide  the 
question,  as  a  recovery  bad  been  suffered,  which  had  either  barred  the 
entail,  or  destroyed  the  contingent  remainder.  This  case  seems  to  be 
destitute  of  even  the  slender  grounds  upon  which  the  construction  of 
an  estate  tail  is  commonly  resisted  in  cases  of  this  nature,  nor  did  the 
court,  it  will  be  perceived,  assume  to  decide  the  point. 

Another  case  which  must  be  classed  with  this  series  is  Doe  d.  Long 
"As  well  *'•  Laming,  (x)  where  a  testator  devised  gavelkind  lands  to 

maJes^an^to  ^^^  niccc  A  and  the  heirs  of  her  body  lawfully  begotten  or 
their  heirs."  j.q  ^g  begotten,  tts  Well  females  as  males,  and  to  their  heirs 
and  assigns  forever,  to  be  divided  equally,  share  and  share  alike,  as  ten- 
ants in  common.  A  died  in  the  testator's  lifetime.  Lord  Mansfield 
said  the  devise  could  not  take  effect  at  all,  but  must  be  absolutely  void 
unless  the  heirs  took  as  purchasers ;  that  the  term  heirs  in  the  plural, 
in  the  case  of  gavelkind  lands,  answered  to  the  term  heir  in  the  singu- 
lar in  the  common  case  of  lands  not  being  gavelkind :  that  the  testa- 
tor mentioned  females  not  only  expressly  and  particularly,  but  even 
prior  to  males ;  and  that  it  was  clear  that  he  did  not  mean  that  the 
lands  should  go  in  a  course  of  descent  in  gavelkind.  Influenced  by 
these  and  other  such  considerations,  the  court  held  the  true  construc- 
tion of  the  devise  to  be,  that  the  children  of  A  took  estates  in  fee. 

Few  cases  have  been  more  cited  than  this.  There  being  both  words 
Kemark  on  °^  limitation  and  words  of  distribution  annexed  to  "  heirs 
Poeu.  Laming,  ^yr  ^^^  body,"  it  has  been  commonly  relied  upon  as  an 
authority  for  giving  to  both  those  circumstances  occurring  conjunctively 
the  operation  of  changing  heirs  of  the  body  into  children.  It  is  ob- 
servable that  the  court  had  to  encounter,  not  only  the  difficulty  of 
doing  this  violence  to  the  words,  but  also  that  of  reading  the  limita- 
tion to  the  heirs  as  a  remainder  ;  for  the  devise  was  to  A  and  the  heirs 
of  her  body  in  one  entire  unbroken  clause,  and  not  to  A  for  life,  re- 

C.  866,  which  he  referred  to  a  different  were  followed  by  "  and  their  heirs  and 

ground)  there  was  not  a  single  decision  assigns."    See  also  per  Kindersley,  V.  C. 

to  be  found  where  the  words  "  heirs  of  4  Drew.  133.] 

the  body "  had  been  read  as  words  of  («)  3  Wils.  237,  241,  2  W.  Bl.  777. 

purchase,  on  the  single  ground  that  they  [x)  2  Burr.  1100. 
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mainder  to  the  heirs ;  and,  therefore,  even  if  the  devise  had  been  ex- 
pressly to  children,  they  must  have  taken  jointly  with  their  parent,  or 
not  at  all ;  indeed  so  strongly  is  the  impossibility  of  reading  the  devise 
to  the  children  as  a  remainder  felt  in  such  cases,  that  where  they  can- 
not take  jointly  with  their  parent,  on  account  of  their  non-existence 
when  the  *devise  takes  effect,  the  word  children  is,  we  shall  see  in  the 
next  chapter,  actually  construed  as  a  word  of  limitation,  in  order  ta 
give  the  parent  an  estate  tail  Avhich  may  devolve  upon  the  children,, 
this  being,  it  is  considered,  the  only  means  of  preventing  the  total  fail- 
ure of  the  testator's  intention  in  their  favor.  Such  cases  form  a  singu- 
lar contrast  to  the  construction  adopted  iu  Doe  v.  Laming. 

As  to  the  circumstance  of  the  land  being  gavelkind,  this  extraordi- 
nary ground  of  distinction  is  overturned  by  Doe  d.  Bos-  ^^^  ^  Laming 
nail  V.  Harvey,  {y)  which,  it  is  observable,  has  all  the  in-  overeuied  by 
gre<Jients  that  have  been  relied  upon  by  the  judges  who  Doer. Haivey. 
decided  or  who  have  since  cited  Doe  v.  Laming,  viz.,  the  land  being 
gavelkind ;  there  being  words  to  carry  the  fee  to  the  children,  if  the 
devise  had  been  construed  as  designating  them ;  (2)  and  lastly,  there 
being  a  direction  that  females  should  take  as  well  as  males,  and  the 
whole  as  tenants  in  common.  We  might  then  reasonably  have  hoped 
never  to  hear  the  case  of  Doe  v.  Laming  again  cited  as  an  authority  in 
a  court  of  law.  The  circumstance  that  the  devise  would  have  lapsed 
if  the  devisee  had  taken  an  estate  tail,  seems  to  have  had  an  undue  in- 
fluence on  Lord  Mansfield's  mind,  and  the  case  may  be  regarded  as 
one  of  those  in  which  this  distinguished  judge  suffered  the  established 
rules  of  construction  to  be  violated  in  order  to  avoid  hardship  in  the 
particular  instance. 

[However,  in  Montgomery  v.  Montgomery  (o)  Sir  E.  Sugden,  C, 
said  that  though  Doe  v.  Laming  had   been  sometimes  Remarks  t 
questioned  he  thought  it  properly  fell  within  the  fourth  onDo^"*''^™ 
exception  mentioned  by  Blackstone,  J.,  in  his  judgment  ^"°">8- 


(2/)  4  B.  &  Cr.  616,  stated  ante  p.  *369  ;  Laming  before  adverted  to,  (ante  p.  *362,) 

[see  accord,  per  Lord  Brougham,  3  CI.  &  the  more  extraordinary ;  for  the  alleged 

Fin.  77.]  distinction  with  respect  to  the  words  of 

(s)  In  Doe  V.  Harvey,  the  word  estate,  limitation  occurring  in  that  case  was  not 

used  in  the  description  of  the  aulgect-  only  altogether  untenable  according   tO' 

matter  of  the  preceding  devise,  would  the  doctrine  of  the  authorities,  but  was 

clearly  have  extended  to  the  devise  in  not  presented  by  the  actual  circumstance* 

question.     This  makes  Mr.  Justice  Bay-  tof  the  case, 

ley's  observation,   in  regard  to  Doe  v.  [(a)  3  J.  &  Lat.  52. 
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in  Perrin  v.  Blake ;  (6)  namely,  where  the  testator  has  superadded ' 
fresh  limitations,  and  grafted  other  words  of  inheritance  upon  the  heirs 
to  whom  he  has  given  the  estate.  Blackstone,  J.,  does  indeed  him- 
self (c)  class  Doe  v.  Laming  within  his  fourth  exception,  but  he  also 
classes  it  under  his  third  exception,  namely,  where  words  of  explana- 
tion are  added  to  the  words  "  heirs  of  the  body; "  and,  at  the  time  he 
wrote,  this  certainly  (if  any)  was  the  only  exception  under  which  to 
■class  it,  though  that  exception,  so  far  as  it  depends  on  *such  words  as 
were  used  in  Doe  v.  Laming,  namely,  "  female  as  well  as  male,  and  to 
take  as  tenants  in  common,"  has,  as  we  have  seen,  been  expressly  over- 
ruled by  Jesson  v.  Wright ;  moreover,  we  have  Lord  Northington's 
authority,  that  in  his  time  there  was  no  ease  in  the  booJcs  where  "  heirs," 
used  in  the  plural  number  with  words  of  limitation  added,  had  been 
held  words  of  purchase,  (d)  It  is  impossible,  therefore,  to  come  to 
any  other  conclusion  than  that  the  cases  did  not,  in  Mr.  Justice  Black- 
stone's  time,  as  they  have  not  since,  recognize  his  fourth  exception  as 
applying  to  cases  where  the  word  "  heirs "  in  the  plural  number  is 
used;  that  exception  must  be  taken  to  apply  solely  to  cases  in  which 
the  word  "heir"  in  the  singular  is  used  as  in  Archer's  Case,  (e)  or 
where  the  line  of  descent  is  altered  as  in  the  case  put  by  Anderson,  C. 
J.,  in  Shelley's  Case ;  and  this  conclusion  is  abundantly  confirmed  (if 
confirmation  is  wanted)  by  Toller  v.  Attwood  (/)  and  Mills  v.  Sew- 
ard, {g)  both  decided  since  Montgomery  v.  Montgomery. 

The  case  next  in  chronological  order  to  Doe  v.  Laming  is  Doe  d. 
Hallen  v.  Ironmonger,  (A)  which  arose  on  a  devise  to  A  and  his  heirs, 
upon  trust  to  receive  the  rents,  and  apply  the  same  for  the  support  of 
S.  and  the  issue  of  her  body  lawfully  begotten  or  to  be  begotten, 
during  the  life  of  S. ;  and  after  the  decease  of  S.,  upon  trust /or  the  use 
of  the  heirs  of  the  body  of  S.  lawfully  begotten  or  to  be  begotten,  their 
"Without  heirs  and  assigns  forever,  without  any  respect  to  be  had  or 
seniority^of  *"  i^ade  in  regard  to  seniority  of  age  or  priority  of  birth,  and 
age,"  &o.  jj^  default  of  such  issue  over.     S.  had  three  children,  one 

son  and  two  daughtefrs.  The  son  died  in  her  lifetime  leaving  several 
children,  and  his  eldest  sou,  on  the  death  of  S.,  claimed  the  property 
as  the  heir  of  her  body  at  her  death ;  but  it  was  held  that  he  was  not 
entitled. 

(b)  Harg.  Law  Tracts  506.  (/)  15  Q.  B.  929,  ante  p.  *370. 

,(c)  Sep  lb.  (g)  1  J.  &  H.  733,  ante  p.  *371.] 

(d)  1  Ed.  432.  (A)  3  East  533. 

{e)  Ante  p.  *326. 
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By  the  few  observations  which  fell  from  the  court  iii  the  course  of 
the  argument,  it  appears  that  the  judges  relied  upon  the 
words,  "  without  respect,  &c.,  to  seniority  of  age  and  upon  Doe  v. 
priority  of  birth,"  as  plainly  showing  that  the  heirs  should 
take  "  as  purchasers,"  meaning,  it  should  seem,  as  children,  for  even  as 
heirs  of  the  body  they  were  clearly  purchasers,  inasmuch  as  the  limita- 
tion to  the  heirs  and  the  limitation  to  the  ancestor  were  of  a  different 
quality,  (i)  Perhaps  it  will  be  said  that  this  circumstance  distinguishes 
the  case  from  those  under  consideration ;  *but  it  would  be  difficult  to 
support  such  a  distinction.  The  words  "  heirs  of  the  body "  are  as 
clear  and  well  ascertained  in  the  one  case  as  in  the  other,  and  therefore 
require  a  demonstration  of  intention  equally  clear  and  decisive  to  con- 
trol them.  The  class  of  objects  embraced  by  the  two  gifts  is  the 
same.  Indeed  the  question  whether  the  rule  in  Shelley's  Case  will  or 
will  not  operate  upon  the  two  limitations,  seems  to  be  quite  irrespec- 
'  tive  of  the  construction ;  (k)  though  it  cannot  be  denied  that  a  regard 
to  the  effect  of  the  application  of  that  rule,  in  making  the  ancestor 
tenant  in  tail  and  thereby  enabling  him  to  exclude  all  the  ulterior  ob- 
jects by  means  of  a  disentailing  assurance,  has  not  unfrequently  biassed 
the  minds  of  judges  in  determining  the  construction. 

The  next  case  is  Doe  d.  Strong  v.  Goff,  (I)  where  the  devise  was  to 
the  testator's  daughter  M.  and  to  the  heirs  of  her  body  (m)   ..j^s  tenants  ■ 
lawfully  begotten  or  to  be  begotten,  as  tenants  in  common,  devS°oveTif* 
and  not  as  joint  tenants  ;  but  if  such  issue  should  depart  under  twenty, 
this  life  before  he,  she  or  they  should  respectively  attain  °"*" ' 
tJieir  age  or  ages  of  twenty-one  years,  then  over  to  the  testator's  son.    It 
was  held  in  K.  B.  that  the  daughter  took  an  estate  for  life  only,  with 
remainder  to  her  children  as  tenants  in  common.     Lord  ^oj.^  suen- 
Ellenborough  considered  that  the  heirs  of  the  body  being  jJIdgSSit  in 
to  take  as  tenants  in  common  clearly  demonstrated  that  ^°^^-'^°^- 
children  were  meant  by  that  description,  as  heirs  of  the  body  would 
take  by  succession,  which  he  considered  was  rendered  still  more  plain 
by  the  following  words,  "  that  if  such  issue  should  depart  this  life 
before  twenty-one  ;  "  and  he  held  that  this  was  too  plain  to  be  defeated 
by  a  mere  conjecture  that  the  devisor  might  have  a  paramount  inten- 
tion inconsistent  therewith ;    and,  even  admitting  such  intention,  he 

(i)  Ante  p.  *335.  (m)  This  case  is  open  to  the  same  ob- 

[(A)  See  ace.  per  Kindersley,  V.  C,  4    servations  as  Doe  v.  Laming,  in  regard  to 
Drew.  132 ;  and  per  eur.,  15  Q.  B.  955.]     the  circumstance  of  the  limitation  to  the 
(Q  11  East  668.  heirs  not  being  by  way  of  remainder. 
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thought  it  might  afford  a  reason  for  implying  cross  remainders  between 
the  children  (n)  (which  he  observed  it  was  not  necessary  to  decide),  but 
not  for  making  so  important  a  difference  as  converting  into  an  estate 
in  the  mother  what  would  otherwise  be  separate  and  distinct  interests 
in  the  children.  He  ridiculed  the  idea  that  the  eldest  son  and  his 
issue  should  take,  *to  the  exclusion  of  the  rest,  lest  the  share  of  a 
child  dying  under  twenty-one  should  go  over  to  the  testator's  son  (o) 
before  all  the  issue  of  the  daughter  were  extinct.  He  observed  that 
the  court  had  looked  through  all  the  cases,  and  did  not  think  they 
fihould  break  in  upon  any  of  them  by  this  decision.   ' 

Of  this  case  it  is  enough  to  say,  that  it  has  been  distinctly  overruled 
by  the  highest  authority,  (p) 

Thus  in  Jesson  v.  Wright  (g)  Lord  Eedesdale  said,  "  Doe  v.  Goff 
Authority  of  seems  to  be  at  variance  with  preceding  cases.  In  several 
niSi\njSaoa  c^ses  it  had  been  clearly  established  that  a  devise  to  A  for 
V.  Wnght.  jj£g^  ^j^j^  ^  subsequent  limitation  to  the  heirs  of  his  body, 

created  an  estate  tail,  and  that  subsequent  words  such  as  those  con- 
tained in  this  will,"  (alluding,  no  doubt,  to  the  words  "share  and 
share  alike,  as  tenants  in  common,"  occurring  in  that  case,)  "  had  no 
operation  to  prevent  the  devisee  from  taking  an  estate  tail.  In  Doe 
V.  Goff  there  were  no  subsequent  words,  except  the  provision  in  case 
such  issue  should  die  under  twenty-one,  introducing  the  gift  over. 
This  seems  to  be  so  far  from  amounting  to  a  declaration  that  he  did 
not  mean  heirs  of  the  body  in  the  technical  sense  of  the  words,  that  I 
think  they  peculiarly  show  that  he  did  so  mean.  They  would  other- 
wise be  wholly  insensible.  If  they  did  not  take  an  estate  tail,  it  was 
perfectly  immaterial  whether  they  died  before  or  after  twenty-one. 
They  seem  to  indicate  the  testator's  conception,  that  at  twenty-one  the 
children  (i.  e.,  the  issue)  should  have  the  power  of  alienation.  It  is 
impossible  to  decide  this  case  without  holding  that  Doe  v.  Goff  is  not 
law." 

(to)  By  cross  remainders  he  must  have  plied.    See  post  oh.  XLIII. 

meant  cross  executory   limitations ;   for  (o)  But  upon  the  terms  of  the  devise, 

it  is  clear  that  the  children,  if  they  took  as  settled  by  decision,  it  is  clear  that  no 

at  all,  had  a  fee  by  implication  from  the  share  could  go  over  to  the  son  unless  aU 

gift  over  in  the  event  of  their  dying  un-  the  issue  of  the  daughter  died   under 

•der  twenty-one,  [ante  p.  *271,)  on  which  twenty-one. 

fee  of   course  no  remainder   could    be  [(p)  But  see  3  J.  &  Lat.  54,  where  Sir 

limited;  but  it  seems  to  be  the  better  E.  Sugden  seems  to  say  Doe  ».  Goff  is  not 

opinion,  that  in  such  cases  no  cross  ex-  overruled.] 

«cutory  limitation  in  fee  would  be  im-  (;)  2  Bligh  58,  stated  ante  p.  *365. 
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Lord  Eldon  expressed  the  same  opinion,  (r)  tempered,  however, 
with  his  characteristic  caution.  "Doe  v.  Goff,"  he  said,  "is  difficult 
to  reconcile  with  this  case,  I  do  not  say  impossible ;  but  that  case  is  as 
difficult  to  be  reconciled  with  other  cases." 

The  deliberate  denial  by  these  eminent  judges  of  the  case  of  Doe  v. 
Goff,  may  be  considered  as  equivalent  to  an  affirmative 

J      .   .  *  Observations. 

decision,  that  under  such  a  devise  an  estate  tail  is  created; 
in  other  words,  that  a  devise  to  A  and  the  heirs  of  his  body  as  ten- 
ants in  common,  with  a  limitation  over  in  case  the  issue  or  the  heirs 
of  the  body  should  die  under  twenty-one,  gives  A  an  estate  taiU 
Indeed  such  a  devise  over  is  not  absolutely  inconsistent  with  an  estate 
tail,  as  the  testator  may  intend  (though  *the  intention  is  rather  improb- 
able) that  the  remainder  shall  be  contingent  on  the  event  of  the  issue 
of  the  tenant  in  tail  (not  the  tenant  in  tail  himself)  dying  under  age. 
But  Lord  •  Eedesdale  went  a  great  length  in  asserting  that  these  words 
assisted  the  construction  which  gave  the  ancestor  an  estate  tail,  for  the 
absurdity  which  he  seemed  to  think  attached  to  the  supposition  that 
they  were  applied  to  children  is  quite  removed  by  giving  them,  as  the 
established  rule  does,  the  fee  simple.  Admitting,  however,  that  the 
inference,  so  far  as  it  goes,  is  the  other  way,  it  does  not  approach  to 
that  necessary  irresistible  kind  of  evidence,  which  alone  should  be 
allowed  to  vary  the  construction  of  words  of  an  established  significa- 
tion. 

Another  case,  which  perhaps  it  may  be  difficult  to  rescue  from  a 
similar  condemnation,  is  Crump  d.  WooUey  v.  Norwood,  (s) 
where  a  testator  devised  to  his  three  nephews  W.,  J.  and  common," 

1      •  1     •  •        !•  with  devise 

K.,  equally  between  them  during  their  respective  lives  as  over  if  the 
tenants  in  common;  and  after  their  respective  decease  he  under twenty- 

'        ^  *  ^  one. 

devised  the  share  of  him  or  them  so  dying  unto  the  heirs 
lawfully  issuing  of  his  and  their  body  and  bodies  respectively,  and,  if 
more  than  one,  equally  to  he  divided  and  to  take  as  tenants  in  common  ; 
and,  if  but  one,  to  such  only  one,  and  to  his,  her  or  their  heirs  and 
assigns  forever,  and  if  any  of  the  testator's  said  nephews  should  die 

ir)  2  Bligh  55.  Mosley  itself  was  decided  mainly  on  the 

Treatment  of  Crump  v.  Norwood  in  difference  between  the  terms  "  heirs  of 

Lees  V.   Mosley. — (s)  7  Taunt.  362,  2  the  body "  and  "  issue  "  in  regard  to  the 

Marsh.  161.    In  Lees  v.  Mosley,  1  Y.  &  force  of  explanatory  words.    It  therefore 

C.  595,  the  court  lent  no  countenance  to  belongs  not  to  the  present  chapter,  but  to 

the  attempt  of  counsel  to  uphold  Crump  ch.  XXXIX.,  g  2,  subs.  3. 
V.  Norwood   and  Doe  v.  Goff.     Lees  v. 
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without  such  issue,  or,  leaving  dny  such,  they  should  all  die  withmit 
attaining  twenty-one,  then  he  devised  the  part  of  him  and  them  so 
dying  unto  the  survivor  and  survivors,  and  the  heirs  of  the  body  of 
such  surviving  and  other  nephew  equally,  as  tenants  in  common,  and 
to  hold  the  same  as  he  had  therein-before  directed  as  to  the  original 
share,  and  with  the  like  contingency  of  survivorship  on  failure  of 
issue ;  and  in  default  of  such  issue  of  his  said  nephews,  then  over  to 
"Heirs  of  the  *^^®  tcstatof's  owu  right  hcirs.  It  seems  to  have  been 
to^elS^""^^*  rather  taken  fbr  granted  in  this  case  (for  the  contrary  was 
eMidren.  scarcely  contended  for),  that  the  nephews  took  an  estate 

for  life  only,  with  remainder  in  fee  to  their  children.  Gibbs,  C  J., 
observed  that  he  would  state  the  interest  whicli  W.  and  his  children 
took  in  the  premises.  "  The  devise,"  he  said,  "  is  to  W.  for  life,  and 
if  he  has  children  {for  heirs  here  mean  children),^  then  to  them  in 
fee;  if  he  has  no  *children,  then  the  estate  goes  to  the  testator's 
nephews  J.  and  R.  It  is  admitted  on  all  hands  that  this  is  the  true 
construction."  And  the  court  held  that  the  contingent  remainder  in 
W.'s  share  was  destroyed  by  the  descent  of  the  reversion  in  fee  on  him 
at  the  decease  of  his  father,  to  whom  it  devolved  immediately  from 
the  testator.  (<) 

Eemaxkoa  This  casc  was  not  cited  in  Jesson  v.  Wright,  which 

wSiwOTd.  accounts  for  its  not  having  fallen  und6r  the  censure  there 

4.  Bunnell  v.  Evans,  26  Ohio  St.  409  ;  other  rule  of  construction  than  this  would 

Carter   u.  Eeddish,  32  Id.  1 ;    Dunn  v.  violate  the  intention  of  the  testator,  or 

Davis,  12  Ala.  135 ;  Loving  v.  Hunter,  8  fail  to  carry  that  intention  out  when  it 

Yerg.  4.    In  Powell  v.  Glenn,  21  Ala.  would  be  lawful  to  do  so.    Indeed  all  au- 

458, 466,  Dargan,  C.  J.,  said :  "  The  words,  thorities  agree,  that  though  the  words, 

'  heirs  of  the  body '  ordinarily  are  words  '  heirs  of  the  body,'  or  '  dying  without  is- 

of  limitation,  and  not  words  of  purchase ;  sue '  do  ordinarily  create  an  estate  tail, 

but  they  are  frequently  used  in  wills  to  yet  they  may  be  restricted  and  explained 

denote  '  children,'  or  as  synonymous  with  by  other  expressions  :  and  if,  from  such 

'  children,'  and  when  used  in  that  sense  other  expressions,  we  see  that  the  testator 

by  the  testator,  we  must  construe  them  as  intended  that  the  estate  of  the  first  taker 

words  of  purchase,  and  not  of  limitation,  should  cease  with  his  life,  and  the  prop- 

And  when,  from  other  expressions  in  the  erty  given  should  then  vest  in  his  chil 

will,  we  see  that  the  estate  of  the  first  dren,  or,  in  default  of  children  at  the 

taker  is  restricted  to  a  life  estate,  and  the  time  of  his  death,  then  over  to  another, 

property  devised  by  the  terms  of  the  will  in  such  case,  we  cannot  refuse  to  give 

is  to  vest  in  the  children  of  the  first  taker  efiect,  to  the  remainder  without  violating 

that  may  be  then  (at  the  death  of  the  first  the  well  settled  rules  of  law." 
taker)  in  life,  we  must  then  construe  the        [t)  See  Hartpoole  v.  Kent,  T.  Jones  76, 

words  '  heirs  of  the  body '  as  words  of  1  Vent.  396 ;   Hooker  v.  Hooker,  Lee's 

purchase  and    not   of   limitation.    Any  Cas.  temp.  Hardw,  18. 

[vol.  n.  *378] 


CHAP.  XXXVII.]  OF  LIMITATION  AND  MODIFICATION.  161 

applied  to  Doe  v.  Goff,  which  it  closely  resembles,  and  on  the  authority 
of  which,  probably,  the  translation  of  heirs  into  children  was  considered  »> 
as  almost  too  clear  for  argument. 

Gretton  v.  Ha  ward  (m)  is  another  of  the  decisions  which  occurred 
during  the  time   that  Doe  v.  Goff  was  regarded  as  an  pgyjaeoyer 
authority.     The   devise  was  in   these  words : — "  I   give  -^ue'f^J^^ 
devise  and  bequeath  unto  my  loving  wife  A  all  my  real  io^5Sa' 
and  personal  estate,  she  paying  debts,"  &c. ;   and  after  w1fe1n\au!^ 
her  decease  to  the  heirs  of  her  body,  share  and  share  alike 
if  more  than  one,  "and,  in  default  of  issue  to  be  lawfully  begotten  by 
me,  to  be  at  her  own  disposal."     Doe  v.  Goff  was  cited  in  argument, 
and  the  now  exploded  doctrine  of  that  case,  that  the  testator,  having 
given  the  estate  to  the  heirs  of  the  body  share  and  share  alike,  could 
not  have  intended  an  estate  tail  under  which  the  eldest  son  would  take 
the  whole,  was  much  relied  on.     The  court  certified  (on  a  case  from 
chancery),  that  the  wife  took  an  estate  for  life,  with  remainder  to  the 
children  as  tenants  in  common  in  fee;  and  this  certificate  was  con- 
firmed by  Sir  W.  Grant,  M.  E.  («) 

No  remark  fell  from  the  court  during  the  argument,  so  that  the 
precise  grounds  of  the  decision  are  not  known ;  but  it  has 

.  ,.  'ii  1*,*  '  1      -t     n  <i        Observations 

been  sometimes  considered  as  distinguished  trom  the  upon  Gretton- 
other  cases  by  the  circumstance,  that  the  limitation  over 
was  in  default  of  issue  begotten  by  the  testator,  which  must,  it  is  said, 
have  referred  exclusively  to  children.  This,  however,  is  a  non  sequitur; 
for,  allowing  to  these  words  their  utmost  operation,  they  are  only  ex- 
planatory of  the  species  of  heirs  of  the  body  intended  by  the  testator 
in  the  preceding  devise,  namely,  heirs  by  himself;  {y)  and  the  effect 
would  then  be  to  make  the  wife  tenant  in  special  tail,  if  she  had  issue 
by  the  testator,  or  while  the  possibility  of  her  having  issue  continued ; 
and  in  case  she  had  no  issue  by  *him,  she  would,  from  the  time  that 
such  possibility  ceased,  be  tenant  in  tail  after  possibility  of  issue  ex- 
tinct, (z) 

Such  is  the  long  line  of  cases  which  appear  to  have  been  overturned 
by  Jesson  v.  Wright;  a.  decision  which  will  be  appre-  General re- 
ciated  when  the  state  in  which  the  subject  had  been  left  S^oiLToT 
by  the  prior  adjudications  is  contemplated.    The  frequent  rSby  jesson 
demand  upon  the  courts  to  pronounce  on  the  constrtiction  "'  ^'^''*- 

(m)  6  Taunt.  94,  2  Marsh.  9.  p.  *106,  n.  (a).] 

(x)  1  Mer.  448.  («)  See  Piatt  v.  Powles,  2  Mau.  &  Sel. 

[(y)  See  accordingly  cases  cited  sv/pra    65. 
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of  the  words  "heirs  of  the  body,"  when  associated  with  words  of 
modification  which  did  not  exactly  quadrate  with  an  estate  tail,  evinces 
the  uncertainty  that  prevailed  in  the  profession  in  regard  to  the  actual 
effect  of  such  a  devise.  The  slightest  variation  of  phrase  was  thought 
to  render  a  case  proper  for  judicial  investigation,  in  order  to  try  the 
experiment  whether  these  words,  or  the  inconsistent  modifying  ex- 
pressions, would  be  held  to  preponderate.  The  mischief,  however,  did 
not  altogether  originate  in  the  class  of  cases  just  stated,  but  may  be 
traced  to  an  earlier  source.  It  seems  to  have  been  a  consequence  of 
the  line  of  argument  adopted  by  Lord  Kenyon  in  Doe  d.  Candler  v. 
Smith,  (a)  and  other  cases,  where,  though  a  devise  of  the  nature  of 
those  under  consideration  was  held,  and  properly  held,  to  confer  an 
estate  tail,  this  construction  was  founded,  not  on  the  uncontrolled  effect 
of  the  words  of  limitation,  but  upon  the  general  intention  manifested 
by  the  words  disposing  of  the  property  to  the  next  taker,  if  the  devisee 
in  question  died  without  issue;  which,  it  was  said,  demonstrated  that 
the  estate  was  not  to  go  over  until  a  general  failure  of  issue  of  such 
prior  devisee.  Having  therefore  first  reasoned  upon  the  devise  to  the 
heirs  of  the  body  or  issue  as  a  gift  to  children  or  to  issue  offi  particular 
class,  the  court  sacrificed  the  intention  in  favor  of  these  objects,  which 
was  denominated  the  particular  intent,  in  order  to  give  effect  to  the 
" ^'eneraZ'intent,"  which  was  discerned  in  the  subsequent  words.  Lord 
EUenborough,  the  successor  of  Lord  Kenyon,  acceded  to  the  reason- 
ing, or,  at  all  events,  to  the  authorities,  which  read  the  devise  to  the 
heirs  of  the  body  and  issue  as  a  gift  to  children  ;  but,  probably  seeing 
no  reason  why  the  devise  so  construed  should  be  affected  by  the  use 
of  the  same  or  nearly  similar  words  in  the  clause  introducing  the 
devise  over  (which  clearly  referred  to  the  objects  of  the  preceding 
devise,  whatever  those  objects  were),  held  that  the  children  Mere  enti- 
tled, notwithstanding  the  subsequent  words  *referring  to  the  failure 
of  issue.  This  appears  to  be  the  short  history  of  the  rise  and  progress 
of  the  doctrine  which  the  case  of  Jesson  v.  Wright  overturned. 

But  the  uncertainty  induced  by  a  series  of  erroneous  decisions  is  not 
easily  removed ;  and  we  shall  see  that  the  effect  of  inconsistent  words 
of  modification,  engrafted  on  a  devise  to  the  heirs  of  the  body,  has 
been  since  repeatedly  agitated. 

Thus,  in  Wilcox  v.  Bellsiers,  (b)  where  the  testator  devised  his  lands 

(o)  7  T.  E.  531,  ante  p.  *364.    See  also        (6)  Hayes'  Inq.,  p.  2. 
Bobinson  v.  Kobinson,  1  Burr.  38,  post. 
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to  his  son  H.  during  his  natural  life,  and  after  his  deceas  ^  Limitation  to 
±0  such  of  his  said  son's  children,  and  in  such  shares  and  jj^"  %^^ 
proportions  as  his  said  son  should,  by  his  last  will  and  ^oStLent  u. 
testament  duly  executed,  limit,  direct  and  appoint,  and  to  «''''''""•*''• 
iheir  heirs,  and  for  want  of  such  direction  and  appointment,  and  as  to 
such  part  of  the  estate  of  which  no  such  appointment  should  be  made, 
to  the  heirs  of  the  body  of  the  said  H.,  their  heirs  and  assigns  forever  ; 
and  in  case  his  said  son  should  happen  to  die  without  issue,  then  from 
■und  immediately  after  his  decease  the  testator  devised  the  said  estate 
unto  his  daughter  E.  for  life,  remainder  to  such  of  her, children  and 
in  such  shares  as  she  should  by  deed  or  writing  appoint,  and  to  their 
ieirs ;  and  in  default  to  the  heirs  of  the  body  of  the  said  E.,  their 
ieirs  and  assigns  forever ;  and  in  case  his  son  should  live,  and  have 
-children  as  aforesaid,  then  he  bequeathed  unto  his  daughter  E.  a 
legacy  of  £500.  H.,  before  issue  born,  suffered  a  common  recovery. 
To  a  title  derived  under  this  recovery,  it  was  objected  that  H.  was  not 
tenant  in  tail,  but  that  his  children  took  by  purchase.  The  vendor 
instituted  a  suit  in  equity  to  enforce  the  performance  of  the  contract, 
^nd  the  master  reported  in  favor  of  the  title.  The  purchaser  excepted 
to  the  report,  and  the  exception  was  argued  at  the  Rolls,  (e)  before 
Graham,  B.,  and  Master  (afterwards  C.  B.)  Alexander,  and  Master 
Stratford  (sitting  for  the  then  M.  E..),  who,  after  taking  time  to  ex- 
amine the  authorities,  differed  in  opinion ;  the  two  former  thinking  it 
very  doubtful  at  least  whether  H.  took  more  than  an  estate  for  life, 
■  and  Master  Stratford  being  of  a  contrary  opinion,  so  that  no  judgment 
was  given.  The  exception  was  afterwards  (d)  argued  before  Sir  T. 
Plumer,  M.  R.,  who,  upon  looking  into  the  cases,  thought  there  was 
so  much  doubt  whether  H.  took  an  estate  tail,  that  the  purchaser 
ought  not  to  be  compelled  to  take  the  title,  and  accord *ingly  dismissed 
the  bill;  and  the  Lord  Chancellor  (Lyndhurst),  on  appeal,  affirmed 
the  order,  (e) 

The  only  circumstances  affording  the  slightest  pretext  for  distin- 
guishing this  case  from  Jesson  v.  Wright  are,-^first,  the  E,jamination 
power  to  appoint  to  the  children,  secondly,  the  legacy  to  gtan'Ss^'h?""'' 
the  devisee  in  remainder,  in  case  H.  "  should  live  and  have  ^  BenS°°* 
children  as  aforesaid,"  [and  thirdly,  the  words  of  limita-  jUSm^"™ 
tion  superadded  to  the  gift  to  the  heirs  of  the  body  .J  wnght. 

<c)  June,  1823.  (e)  T.  &  E.  495. 

<d)  17  Dec,  1823. 
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As  to  the  first  point,  we  learn  from  Smith  v.  Death,  (/)  that  there 
is  no  necessary  implication,  that  the  term  "  heirs  of'  the  body  "  in  the- 
limitation  is  used  to  describe  the  same  objects  as  "  children "  in  the- 
power.  As  to  the  second,  it  will  perhaps  be  said  that  the  testator 
evidently  intended  the  devisee  in  remainder  to  have  the  legacy  if  the 
objects  of  the  prior  devise  came  into  existence,  and  which,  therefore,  is 
explanatory  of  those  objects  being  children.  But  this  is  merely  con- 
jectural ;  the  testator  might  intend  the  legacy  to  be  a  charge  only  as- 
against  the  objects  of  the  power,  as  distinguished  from  the  objects  of 
the  limitation,  because  the  donee  might  have  appointed  to  those  objects 
in  fee  to  the  total  exclusion  of  even  a  chance  of  succession  by  the  de- 
visee in  remainder.  However  this  may  be,  the  circumstance  is  far  too 
equivocal  to  be  made  a  ground  for  departing  from  the  construction  of 
words  of  an  established  meaning.  [As  to  the  third  point,  it  has  beeu 
repeatedly  decided  that  a  limitation  to  the  heirs  general  superadded  to 
a  gift  to  ."  heirs  of  the  body  "  will  not  convert  the  latter  into  words 
of  purchase  with  the  restricted  sense  of  "children."] 

Nor  is  Wilcox  v.  Bellaers  the  only  instance  in  which  reluctance  has 
been  manifested  to  follow  up  the  principle  of  Jesson  v.  Wright ;  for 
in  other  cases  the  term  heirs  of  the  body  has  since  been  cut  down  to 
children,  in  subservience  to  expressions  in  the  context  which  that  case 
had  appeared  forever  to  have  stripped  of  all  controlling  operation. 

Thus,  in  Right  d.  Shortridge  v.  Creber,  i^g)  where  a  testator  devised 
a  messuage  to  trustees  and  their  heirs,  in  trust  to  permit 
share^aiifce,"'  his  daughter  J.  and  her  assigns,  to  receive  the  rents  for 
anTasS'^8  her  life  free  from  her  husband,  and  after  her  death  then 
the  testator  devised  the  same  to  ihe  heirs  of  the  body  of  J., 
share  and  share  alike,  their  heirs  and  assigns  forever,  it  was  held  *that 
the  words  "  share  and  share  alike  "  denoted  that  the  testator  meant  by 
"  heirs  of  the  body  "  to  designate  children. 

It  is  proper  to  observe  that  Jesson  v.  Wright,  although  decided 

several  years  before  Right  v.  Creber,  was  not  cited  in  the 

Bight ».  latter  case,  and  the  subsequent  determination  of  the  Court 

of  Q,.  B.  in  Doe  v.  Featherstone,  (t)  already  stated,  shows 

(/)  5  Mad.  371 ;  stated  ante  vol.  I.,  p.  Doe  v.  Featherstone,  on  the  ground  that 

*552.  the  estate  for  life  was  equitable  and  the 

{g)  5  B.  &  Cr.  866.  remainder  legal,  so  that  the  rule  in  Shel- 

\i)  1  B.&  Ad.  944;  a?i«ep.*369.   Eight  ley's  Case  did  not  apply,  1  J.  &  H.  737. 

t).  Creber  was  thought  by  Wood,  V.  C,  to  But  as  to  this  mde  sup.  pp.  *374,  *375. 
be  reconcilable  with  Doe  v.  Jesson  and 
[vol.  II.  *382] 
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that  a  similar  decision  would  not  now  be  made.  It  is  surprising,  how- 
ever, that  in  Doe  v.  Featherstone  the  case  of  Right  v.  Creber  was 
referred  to  by  Patterson,  J.,  aS  not  inconsistent  with  what  the  court 
was  then  about  to  decide ;  for  the  only  distinction  is,  that  in  one  case 
there  were,  and  in  the  other  there  were  not,  superadded  words  of  limi- 
tation, which  were,  we  have  seen,  wholly  immaterial,  and  on  which, 
indeed,  no  stress  was  laid  by  the  judges  who  decided  Eight  v.  Creber. 
[It  may  be  observed,  in  conclusion  of  this  section,  that  a  different 
construction  will  not  necessarily  be  put  upon  limitations 

,  -  T     .  1  1  ^°  distinction 

by  way  ot  trust  expressed  in  words  such  as  those  now  made  whore 

•  11  1  there  is  a 

under  consideration,  merely  because  the  trust  is  a  trust  to  direction  to 

,.  .  convey. 

convey  and  not  a  direct  trust.]  {k) 

III. — ^But  it  is  not  to  be  inferred  ffom  the  preceding  cases  that  the 
words  heirs  of  the  body  are  incapable  of  explanation  by 

.!«.-/■  n    1  -111  .  Effect  of  dear 

the  enect  oi  superadded  expressions  clearly  demonstrating  words  of  ex- 

T,  ..  ,,  planation  an- 

that  the  testator  used  those  words  in  some  other  than  nexed  to  heirs 

of  the  body. 

their  ordinary  acceptation,  and  as  descriptive  of  another 
■class  of  objects.  The  rule  established  by  those  cases  only  requires  a 
•clear  indication  of  intention  to  this  effect.  Where  the  words  in  ques- 
tion are  accompanied  by  such  an  explanatory  context,  the  devise  is  to 
he  read  as  if  the  terms  which  they  are  explained  to  mean  were  actually 
inserted  in  the  will. 

Accordingly,  in  Lowe  or  Lawe  v.  Davies,  (I)  where  a  testator  de- 
vised to  B  and  his  heirs  lawfully  to  be  begotten,  "  that  is  Lo^ew  d  • 
to  say,  to  his  first,  second,  third,  and  every  other  son  and  jjeirs  "that is 
sons  successively,  lawfully  to  be  begotten  of  the  body  of  "^  ^^^'"  *""" 
the  said  B,  and  the  heirs  of  the  body  of  such  first,  second,  &c.,  it  was 
held  that  B  took  but  an  estate  for  life ;  for  the  subsequent  clause  was 
explanatory  of  what  "  heirs  "  meant. 

*So,  in  Lisle  v.  Gray,  (m)  where  real  estate  was  [limited  by  deed  to 
the  use  of  E.  for  life,  remainder"!  to  the  use  of  the  first  ^  • , 

'  -J  _  Lisle  V,  Gray. 

son  of  the  body  of  E.  and  the  heirs  male  of  the  body  of  "Heirs male 
such  first  son,  and  for  default  of  such  issue,  to  the  use  of  expi'aine°d  ti' 
the  second  son  of  the  body  of  E.  and  the  heirs  male  of  the 


mean  sons. 


[(A)  Marryat  v.  Townley,  1  Ves.  102.]     278,  315  [affirmed  in  Ex.  Ch.,  Pollex. 
{I)  2  Ld.  Kaym.  1561,  2  Stra.  849,  1     591, 1  P.  W.  90,  2  Burr.  1109,  not,  as  er- 
Barn.  B.  K.  238.  roneously  stated  in  Jo.  &  Kay.,  reversed ;] 

(m)  2  Lev.  223,  T.  Jo.  114,  T.  Bay.    see  also  Hayes'  Inq.  81. 
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body  of  such  second  son  (similar  limitations  were  carried  on  to  the- 
fourth  son),  "  and  so  to'all  and  every  other  the  heirs  male  of  the  body 
of  E.  respectively  and  successively,  and  to  the  heirs  male  of  tlieir 
body,  according  to  seniority  of  age."  There  was  a  power  to  raise 
portions  out  of  the  land  if  E.  died  without  issue  male.  It  was  held 
that  E.  took  only  an  estate  for  life ;  the  words  "  and  so,"  &c.,  showing 
that  the  words  "  heirs  male  "  in  the  latter  clause  meant  sons,  by  rela- 
tion to  the  preceding  limitation. 

Again,  in  Goodtitle  d.  Sweet  v.  Herring,  (n)  where  the  devise  was 
to  A  for  life,  remainder  to  trustees  to  preserve  contingent 

Goodtitle  r.  .     ,  '  .     ,  ,       ,    .  f      ,.     ,      i      i         ,.   i 

Herring.  rcmamders,  remainder  to  the  hars  male  oi  the  body  ol  A 

Same  oonatruo-  to  be  begotten  Severally,  successively,  and  in  remainder 
one  after  another,  as  they  and  every  of  them  should  be  in 
seniority  of  age  and  priority  of  birth,  the  elder  of  such  sons  and  the 
heirs  male  of  his  body  lawfully  issuing,  being  always  to  be  preferred 
to  the  younger  of  such  sons  and  the  heirs  male  of  his  and  their  body 
and  bodies ;  and  for  default  of  such  issue,  to  the  daughters,  as  tenants 
in  common,  and  the  heirs  of  their  bodies.  The  court  held  that  thfr 
testatrix  had,  by  the  words  "  the  elder  of  such  sons,"  &c.,  explained 
herself  by  "  heirs  of  the  body  "  to  mean  sons,  so  that  A  took  only  an- 
estate  for  life. 

So,  in  North  v.  Martin,  (o)  where  by  a  marriage  settlement  lands- 
North »  were  conveyed  to  the  use  of  A  the  intended  husband  for 
Maxtin.  jjfg^  ^jfjj  remainder  to  trustees  to  preserve  contingent 
b<5y^heid  to  remainders,  with  remainder  to  B  the  intended  wife  for  life,, 
meanehudren.  ^^^  ^f^^^  jj^^  jeggase  of  the  survivor,  to  the  use  of  the- 
heirs  of  the  body  of  A  on  the  body  of  B  to  be  begotten  and  their 
heirs,  and  if  more  children  than  one,  equally  to  be  divided  among 
them,  to  take  as  tenants  jn  common,  and  in  default  of  such  issue,  then, 
over.  It  was  contended  that,  according  to  the  authorities,  particularly 
Wright  V.  Jesson,  A  was  tenant  in  tail  by  force  of  the  limitation  to 
the  heirs  of  his  body ;  but  Sir  L.  Shadwell,  V.  C,  *held  that  the- 
words  "  and  if  more  children  than  one,"  were  interpretative  of  those 
words,  observing  that  no  case  had  been  cited,  nor  did  he  recollect  any 
in  which  the  words  "  heirs  of  the  body "  had  been  held  to  create  an 
estate  tail,  where  those  words  of  interpretation  had  been  used ;  and  he 

(n)  1  East  264  [affirmed  in  D.  P.,  see  Burchett  v.  Durdant,  2  Vent.  311,  Cartli. 

3  B.  &  P.  628 ;]  see  also  Mandeville  v.  154,  ante  vol.  I.,  p.  *319.    For  some  other 

Lackey,  3  Bidg.  P.  C.  352,  post.    As  to  instances  of  the  same  kind,  ante  p.  *72. 

the  expression  heirs  male  now  living,  see  (o)  6  Sim.  266. 
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added  (and  the  remark  is  deserving  of  attention),  that  this  did  away 
with  the  effect  of  the  argument  founded  ou  the  limitation  over  for 
default  of  such  issue,  which  must  be  construed  for  default  of  such 
children. 

[Again,  in  Doe  d.  Woodall  v.  Woodall  (p)  there  was  a  devise  to 
the  testator's  four  grandchildren  for  their  lives  as  tenants  poe ».woodau. 
in  common,  with  remainder  as  to  the  share  of  which  each  jjej^g  ^j  ^^^^ 
was  tenant  for  life  to  his  or  her  first  and  other  sons  sue-  atoreTaid""' 
cessively  in  tail,  with  remainder  to  his  or  her  daughters  preceding'"' 
as  tenants  in  common  in  tail,  with  cross  remainders  in  tail  ''™'^"°"'' 
between  the  daughters  j    and  then   the  testator  proceeded,  "  in  .case 
either  of  my' said  grandchildren  shall  liappeii  to  die  leaving  no  issue 
beliind  him,  her  or  them,  then  my  will  and  meaning  is  that  all  and 
singular  the  premises  herein  lastly  devised  shall  go  and  remain  to  the 
survivor  of  them  and  the  heirs  of  his  or  her  body  lawfully  to  be  be- 
gotten in  manner  aforesaid."     It  was  contended  that,  under  the  last 
clause,  a  surviving  grandchild  took  an  estate  tail  in  the  share  of  a  grand- 
child who  left  no  issue ;  but  the  Court  of  C.  B.  held  that  the  limita- 
tion to  the  "  heirs  of  his  or  her  body  "  was  explained  by  the  words 
"  in  manner  aforesaid  "  to  mean  a  limitation  to  the  first  and  other  sons 
successively  in  tail,  with  remainder  to  the  daughters  as  tenants  in  com- 
mon in  tail,  as  in  the  preceding  limitations,  and  that  the  surviving 
grandchild  therefore  took  only  an  estate  for  life. 

In  Gummoe  v.  Howes,  (q)  the  devise  was  upon  trust  for  A  and  B 
equally  for  life,  and  in  case  of  the  death  of  either  of  them 
Without  issue,  the  part  or  share  ot  her  so  dying  to  go  to  Howes, 
the  survivor  of  them,  but  if  either  of  tliem  should  depart  Heirs  of  the 

body  ex- 

this  life  leaving  issue,  then  the  part  or  share  of  her  so  plained  to 

°  ,  ,  .  .  mean  children. 

dying  to  go  to  her  children  in  equal  proportions  if  more 
than  one,  and  if  but  one,  then  to  such  only  child;  and  after  the  death 
of  both  A  and  B,  the  testator  directed  his  trustees  to  convey,  assign 
and  transfer  the  property  to  the  heirs  of  the  body  of  A  and  B  law- 
fully begotten,  share  and  share  alike,  or  to  the  survivor  or  survivors 
of  them  if  more  than  one,  and  if  but  one,  then  to  such  only  child 
*when  and  as  often  as  he,  she  or  they  should  attain  his,  her  or  their 
respective  age  or  ages  of  twenty-one  years;  and  the  will  contained  a 
devise  over  on  the  deatli  of  A  and  B  without  issue.     Sir  J.  Romilly, 

Kp)  3  C.  B.  349 ;   and  see  Green  v.        [q)  23  Beav.  184. 
Green,  3  De  G.  &  S.  480. 
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M.  R.,  held  that  the  words  "  heirs  of  the  body  "-  were  interpreted  to 
mean  "  children,"  and  that  A  and  B  took  estates  for  life  only. 

And  in  Jordan  v.  Adams,  (r)  where  a  testator  devised  lands  to  "W. 
^   J  T.  for  life,  and  after  his  decease  "  to  the  heirs  male  of 

Jordan  V.  ' 

Adams.  jjjg  body  for  their  several  lives  in  succession  according  to 

Se'body  held  their  rcspectivc  seniorities,  or  in  such  parts,  shares  and 
by  meSion  of  proportions,  manner  and  form  and  amongst  them  as  the 
"their  fether."  ^^^  y^  rp_  i^^i^  jatheT  should  appoint.  And  in  default  of 
such  issue  male  of  W.  T.,"  over.  It  was  held  by  the  Court  of  C.  B. 
that  the  testator  had  here  shown  that  by  heirs  male  of  the  body  he 
meant  sons,  for  in  case  of  an  appointment  the  appointor  must  stand  in 
the  relation  of  "father"  to  the  appointees.  In  delivering  the  judg- 
ment of  the  court,  Erie,  C.  J.,  allowed  greater  weight  than  was  war- 
ranted by  Jesson  v.  Wright  to  the  words  of  modification  contained  in 
the  devise :  but  Williams,  J.,  declared  his  concurrence  with  the  rest 
solely  on  the  ground  of  the  use  of  the  words  "  their  father."  On 
appeal  to  the  Exch.  Ch.  that  court  was  equally  divided  :  and  the  two 
judges  who  agreed  with  the  decision  below  did  so  only  on  the  ground 
taken  by  Williams,  J. ;  Cockburn,  C.  J.,  one  of  them,  declaring  that 
the  authorities  forbade  them  to  ascribe  to  the  words  of  modification  the 
effect  claimed  for  them.J 

In  all  the  preceding  cases  it  will  be  seen  that  the  testator  had  an- 
nexed to  the  term  "  heirs  of  the  body  "  words  of  explana- 

Hemark  on  ,  ,  ./a 

preceding  tiou,  which  fwcre  held  to  prove  that  he  had"!  used  the  ex- 

cases.  ,       '  ^  "-  \  -^ 

pression  as  synonymous  with  sons.  These  cases,  therefore, 
may  be  supported,  without  impugning  the  general  principle,  as  stated 
by  Lord  Alvanley  in  Poole  v.  Poole,  (s)  that  the  courts  will  not  deviate 
from  the  rule  which  gives  an  estate  tail  to  the  first  taker  if  the  will 
contains  a  limitation  to  the  heirs  of  bis  body,  except  where  the  intent 
of  the  testator  appears  so  plainly  to  the  contrary  that  nobody  can  mis- 
understand it ;  for  the  will  in  these  cases  seemed  to  supply  the  clear 
incontrovertible  evidence  of  intention  required  by  such  a  statement  of 
the  doctrine. 

(c)  6  C.  B.  (N.  S.)  748,  9  Id.  483.     It  held  a  word  of  limitation.] 
is  remarkable  that  no  reference  was  made        (s)  3  B.  &  P.  627.    There  is  a  striking 

to  Shaw  V.  Weigh,  2  Str.  798.  fstated  ch.  similarity  between  the  general  scope  of 

XXXIX.,  §  2,)  where,  notwithstanding  Lord  Alvanley's  reasoning  here  and  that 

the  word  "mother"  occurring  in  similar  of  Lords  Eldon  and  Eedesdale  in  Jesson 

relation  to  "  issue,''  the  latter  word  was  v.  Wright,  ante  p.  *366,  et  seq. 
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*0n  the  other  hand,  in  Jones  v.  Morgan,  (t)  it  was  decided,  and  that 
in  perfect  consistency  with  the  principle  of  the  cases  just  stated,  that  a 
devise  to  W.  for  life,  without  impeachment  of  waste,  and  after  his 
decease  to  the  use  of  the  heirs  male  of  the  body  of  "W.  „  .       ,    ^ 

•^  Heirs  male  of 

lawfully  begotten,  severally,  respectively,  and  in  remainder,  *?*g^°f^i 
the  one  after  the  other,  as  they  and  every  of  them  shall  be  in  and?""!*'''' 
seniority  of  age  and  priority  of  birth,  gave  W.  an  estate  J^^i  aft«'  thi 
tail.     Lord  Thurlow  said,  "  Where  the  estate  is  so  given  °^^"-" 
that  it  is  to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker, 
the  word  heirs  must  be  a  word  of  limitation.     All  heirs  taking  as 
heirs  must  take  by  descent." 

So,  in  Poole  v.  Poole,  (m)  where  a  testator  devised  all  his  real  estate 
to  the  use  of  trustees,  in  trust  for  his  first  son  during  his  life,  and  also 
upon  trust  to  preserve- contingent  remainders,  and  after  his  decease  in 
trust  for  the  several  heirs  male  of  such  son  lawfully  issuing,  so  that  the 
elder  of  smcA  sons  and  the  heirs  male  of  his  body  should  „  „   , 

.*  ouon  sons 

always  take  before  the  younger  and  the  heirs  male  of  his  such'Srs 
body,  remainder  to  the  second,  third,  fourth,  and  other  ^iot'^'the''* 
son  and  sons  of  the  testator  for  their  respective  lives,  and  ^"^"'^  ^"'' 
also  upon  trust  to  preserve,  remainder  in  trust  for  the  several  heirs 
male  of  their  bodies  lawfully  issuing,  so  as  the  elder  of  such  sons  and 
the  heirs  male  of  his  body  should  take  before  the  younger  of  such  sons 
and  the  heirs  male  of  his  body,  remainder  to  his  first  and  every  other 
daughter  for  their  lives,  and  upon  trust  to  preserve,  remainder  to  the 
several  heirs  male  of  their  respective  bodies,  so  that  the  elder  of  such 
daughters  and  the  heirs  male  of  her  body  should  always  be  preferred 
to  the  younger  of  such  daughters  and  the  heirs  male  of  her  and  their 
body  and  bodies.  Tlie  testator  then  charged  the  estates  with  certain 
portions,  and  devised  them,  in  failure  of  such  issue  by  him  as  afore- 
said, but  not  otherwise,  upon  trust  for  his  nephew  A  for  life,  and 
upon  trust  to  preserve,  remainder  in  trust  for  the  first  and  other  son 
and  sons  of  A,  as  they  should  be  in  seniority  of  age  ,and  priority  of 
birth,  and  the  several  heirs  of  their  respective  bodies  lawfully  issuing, 
so  that  the  eldest  of  such  sons  and  the  heirs  of  his  body  should  be  pre- 
ferred to  the  younger  of  the  same  sons  and  the  heirs  of  his  and  their 
body  and  bodies.  The  question  was,  whether  the  eldest  son  of  the 
testator  took  an  estate  for  life  or  in  tail ;  in  other  words,  whether  the 
testator  had  not  explained  himself  by  *the  words  "  heirs  male  of  the 

(«)  1  B.  C.  C.  206.  (u)  3  B.  &  P.  620. 
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body "  in  that  devise  to  mean  sons,  by  declaring  that  the  elder  of 
" moh  sons"  should  be  preferred  to  the  younger.  Lord  Alvanley  and 
the  rest  of  the  Court  of  C.  P.,  expressly  avoiding  an  intimation  of 
what  their  opinion  would  have  been  if  that  clause  had  stood  alone  in 
the  will,  held  that,  in  connection  with  the  devise  to  the  other  sons,  the 
daughters,  and  the  nephew,  the  son  took  an  estate  tail. 

In  this  case  the  context  certainly  much  assisted  the  construction 
Kemaxks  upon  ^<^opted  by  the  court,  for  as  the  other  sons  of  the  testator^ 
Poole  V.  Poole,  ^g  .^gjj  gg  jjjg  daughters,  took  successive  estates  tail,  it  was 
scarcely  supposable  that  he  could  intend  the  first  son  to  have  only  an 
estate  for  life.  To  have  made  such  a  difference  between  the  sons 
would  have  violated  the  general  plan  of  the  will.  The  clause  which 
gave  rise  to  the  question,  although  applied  properly  enough  in  a  sub- 
sequent part  of  the  will  to  the  devise  to  the  other  sons  of  the  testator, 
was  redundant  in  the  position  which  it  here  occupied,  where  its  inser- 
tion was  evidently  an  error. 

Again,  in  Jack  v.  Fetherstone,  (x)  where  the  words  of  devise  were : 
.  To  w.  and  to  — "^  giv^,  &c.,  to  W.  and  to  his  heirs  male,  according  to 
toee?d"r"on*'  their  Seniority  in  age,  on  their  respectively  attaining  the 
the^eir?mate  ^g^  of  twcnty-one  years,  all  my  estates  real  and  personal 
^waysto^e  in  lands  houses  and  tenements  not  hereinbefore  disposed 
pr  erre  ,  o.  ^£^  ^^^  dder  SOU  Surviving  of  the  said  W.  and  the  heirs  male 
of  his  body  lawfully  begotten  always  to  be  preferred  to  the  second  or 
younger  son  ;  and  in  case  of  the  failure  of  issue  male  in  the  said  W. 
surviving  him,  or  their  dying  unmarried  and  without  lawful  issue 
male  attaining  the  age  of  twenty-one  years,  then  to  T.  (brother  of  the 
said  W.)  and  his  heirs  male  lawfully  begotten  on  attaining  the  age  of 
twenty-one  years,  the  elder  to  be  preferred  to  the  younger;  and  in 
case  of  the  death  or  failure  of  the  issue  male  of  the  said  T.  lawfully 
begotten,  and  their  not  attaining  the  age  of  twenty-one  years,  then  to 
my  right  heirs  forever."  The  House  of  Lords  Iield  that  W.  took  an 
estate  tail  male.  Tindal,  C  J.,  declared  the  unanimous  opinion  of  the 
judges  to  be,  that  the  present  case  was  governed  by  the  rule  laid  down 
by  Lord  Alvanley  in  Pbole  v.  Poole,  "  that  the  first  taker  shall  be 
held  to  have  an  estate  tail  where  the  devise  to  him  is  followed  by  a 
limitation  to  him  and  the  heirs  of  his  body,  except  where  the  intent 
of  the  testator  has  appeared  so  plainly  to  the  contrary  that  no  one 
could  misunderstand  it."     Here  the  subsequent  words  were  not  wholly 

(i)  9  Bligh  237  [3  CI.  &  Fin.  67,  (Fetherston  v.  Fetherston,)  Sug.  Law  of  Prop.  254.] 
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incom*patible  with  an  estate  tail.  If  "W.  took  an  estate  tail,  the  elder 
son  surviving,  and  the  heirs  male  of  his  body  would  be  preferred  to 
the  second  or  the  younger  son,  and  any  difficulty  created  by  the  words 
referring  to  the  majority  of  the  devisees  occurred  equally  whether  the 
estate  tail  was  in  W.  or  in  his  sons. 

By  contrasting  Lowe  v.  Davies  and  Lisle  v.  Gray  with  Jones  v.. 
Morgan,  and  Goodtitle  v.  Herring  with  Poole  v.  Poole  and  Jack  v. 
Fetherstone,  the  limits  of  the  doctrine  of  the  respective  cases  will  be 
perceived.  5 


5.  A  devise  to  A  for  life,  with  remain- 
der to  the  heirs  of  her  body  after  her  de- 
cease, has  been  held  not  to  be  witliiu  the 
rule  in  Shelley's  Case,  Webster  v.  Cooper, 
14  How.  (U.  S.)  488 ;  so  by  statute  of 
New  York,  Moore  v.  Littel,  41  N.  Y.  66 ; 
so  Powell  V.  Glenn,  21  Ala.  458  ;  so  to  A 
for  life,  and  "  after  his  death  to  his  heirs," 
Feltman  v.  Butts,  8  Bush  115  ;  or  "  at  his 
death  to  his  heirs,"  (by  statute  abolishing 
the  rule,)  Putnam  v.  Gleason,  99  Mass. 
454 ;  or  "  then  to  his  heirs  forever,"  Tur- 
man  v.  White,  14  B.  Mon.  560  ;  or  "  then 
to  the  lawfully  begotten  heirs  of  his 
body,"  Loving  v.  Hunter,  8  Yerg.  4 ;  or 
"  then  to  his  heirs  after  him  for  their  sole 
right,"  Pratt  v.  Leadbetter,  38  Me.  9. 

And  a  devise  to  A  during  his  natural 
life,  and  "after  his  death  to  his  issue, 
their  heirs  and  assigns  forever,"  is  not 
within  the  rule  in  Shelley's  Case  in  Dela- 
ware, Daniel  v.  Whartenby,  17  Wall.  639 ; 
but  see  Kingsland  v.  Eapelye,  3  Edw.  1 ; 
or  "  after  his  death  to  his  issue  in  tail," 
Lyles  V.  Digges,  6  Harr.  &  J.  364  ;  or  as 
tenants  in  common,  Cushney  v.  Henry,  4 
Paige  345  ;  or  to  his  "  heirs  or  issue  law- 
fully begotten  on  the  body  of  B,  their 
heirs  and  assigns  as  tenants  in  common," 
Nebinger  v.  Upp,  13  Serg.  &  E.  68  ;  or  to 
"  his  issue  aud  their  heirs  as  tenants  in 
common,"  Tongue  v.  Nutwell,  13  Md. 
415  ;  or  to  his  "  issue  and  their  heirs  for- 
ever in  the  proportions  to  which  they 
would  be  entitled  under  the  intestate 
laws,"  Bobins  v.  Quinliven,  79  Penna.  St. 
333 ;  or  isme  simply,  with  devise  over  if 


he  leave  none,  Goldsborougli  v.  Martin, 
41  Md.  488  ;  but  see,  contra,  Kleppner  v. 
Laverty,  70  Penna.  St.  70 ;  or  "  tsstje  at 
his  death  in  fee  tail,"  Chelton  v.  Hender-. 
son,  9  Gill  432  ;  or  "  at  his  death  to  hia 
lawful  issue  forever,"  Hancock  v.  Butler, 
21  Tex.  804 ;  Myers  u.  Anderson,  1  Strobh. 
Eq.  .346.  But  a  devise  to  children,  sharo 
and  share  alike,  for  life,  and  at  death  of 
any  one  his  share  "  to  his  issue  share  and  ' 
share  alike  "  for  life,  "  as  far  as  may  her 
allowed  by  statute,''  creates  an  estate  tail, 
Gibson  v.  McNeeley,  11  Ohio  St.  131 ;  but 
see  Gibson  v.  Moulton,  2  Disn.  (O.)  158  ; 
and  so,  too,  a  devise  to  A  for  life,  with  re- 
mainder, in  default  of  appointment,  "  to' 
his  issue,"  Kay  v.  Scales,  37  Penna.  St.  31 ;. 
or  to  his  issue,  and  in  .default  of  issue, 
over,  James'  Claim,  1  Dall.  47. 

A  devise  to  A  and  B  "during  their 
natural  lives  and  at  their  deaths  the  title 
is  to  vest  in  their  heirs  in  fee  forever,'' 
gives  the  heirs  an  estate  by  purchase,  the- 
rule  in  Shelley's  .Case  being  done  away 
in  Kentucky,  Williamson  v.  Williamson^ 
18  B.  Mon.  329. 

Where  a  devise  is  to  A  "during  her 
natural  life  and'ai  her  death  to  her  children 
lawfully  begotten,"  but  the  land  "  is  givem 
her  only  during  her  natural  life  and  thea 
to  descend  to  her  children  lawfully  begot- 
ten, their  heirs  and  assigns  forever,"  A 
takes  a  life  estate  only,  Wight  v.  Baury, 
7  Cush.  109  ;  so  in  a  devise  to  A  for  life, 
"  reversible  after  her  death  to  her  chil- 
dren," McKee  v.  McKinley,  33  Penna. 
St.  92 ;  so  in  a  devise  to  A  for  life,  "  and 
[vol.  H.  *388] 
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In  further  confirmation  of  the  doctrine  that  the  words  "  heirs  of  the 
body  "  are  not  controlled  by  expressions  of  an  equivocal  import,  may 
be  cited  the  case  of  Douglas  v.  Congreve,  {y)  where  a  tes- 
tator devised  real  estate  to  A  for  life,  and  after  his  decease 
to  the  heirs  of  his  body,  and  so  on  to  several  other  persons 
by  way  of  remainder  in  like  manner,  and  then  declared 
that  all  the  aforesaid  limitations  were  intended  by  him  to 
!be  in  strict  settlement,  with  remainder  to  his  own  right  heirs  forever ; 
and  the  Court  of  C  P.  certified  that  these  ambiguous  words  did  not 
prevent  the  devisees  from  taking  estates  tail  under  the  prior  words  of 
•devise ;  which  certificate  was  afterwards  confirmed  by  Lord  Langdale, 


Declaration 
ithat  devise  to 
heirs  of  the 
vbody  was 
intended  to  be 
.in  strict  setUe- 
anent. 


then  to  his  heirs,"  children  appearing  by 
.  the  context  to  be  intended  by  the  word 
■"  heirs,"  Bunnell  v.  Evans,  26  Ohio  St. 
409 ;  Eeddish  u.  Carter,  1  C.  8.  C.  R. 
<Ohio)  283  ;  S.  C,  32  Ohio  St.  1 ;  so  "to 
her  heirs  or  children,"  Dunn  v.  Davis,  12 
Ala.  137  ;  or  to  A  and  her  heirs  forever, 
""  to  be  handed  down  to  her  children  in 
fee  simple  as  tenants  in  common,  she  only 
to  enjoy  the  income  during  her  life,"  El- 
iet  V.  Paxson,  2  Watts  &  S.  418.  So  a  de- 
vise to  "  the  heirs  of  the  body  of  A,  she 
io  have  the  use  and  benefit  during  her 
life,"  children  being  intended  by  "  heirs 
■of  the  body,"  Eoberts  n.  Ogbourne,  37 
Ala.  175.  So  to  A  and  his  heirs,  to  "  re- 
imain  free  for  his  children  or  heirs,"  TJrich 
V.  Merkel,  81  Penna.  St.  332.  So  a  devise 
to  A  for  life,  "  and  to  the  children  of  his 
■body  lawfully  begotten  after  his  decease," 
habendum  "  to  A  and  the  heirs  of  his 
hody,"  Eogers  v.  Eogers,  3  Wend.  503. 
■So  a  devise  to  A  fos>  life,  and  "  after  his 
death  to'his  children  lawfully  begott«n 
share  and  share  alike,"  Miller  v.  Lynn,  7 
Penna.  St.  443 ;  Gernet  v.  Lynn,  31  Id. 
S4  ;  or  to  his  "  children,  their  heirs,  &c.," 
■Chew's  Appeal,  37  Penna.  St.  23.  See, 
■contra,  Williams  v.  Leech,  28  Id.  89,  over- 
ruled in  Guthrie's  Appeal,  37  Id.  22. 

A  limitation  over  "  at "  the  first  taker's 
""death  leaving  no  lawful  issue,"  takes 
■eflfect  as  an  executory  devise,  and  the  first 
taker  has  a  conditional  fee  and  not  an  es- 


tate tail,  Moore  v.  Howe,  4  Mon.  199. 
Or  a  devise  to  A  for  life,  with  remainder 
to  "her  male  heir  B "  if  then  living, 
"  his  heirs,  &c.,"  and  if  'not  living  to  her 
next  male  heir,  Dunwoodie  v.  Eeed,  3 
Serg.  &  E.  435.  So  a  devise  in  trust  for 
a  daughter  "  and  her  heirs  born  and  to 
be  born,"  was  held  to  give  an  estate  by 
purchase  to  the  heirs,  Woodruff!;.  Wood- 
ruff, 32  Ga.  358  ;  or  to  a  daughter  "  and 
her  future  heirs  of  her  body,"  Templeton 
V.  Walker,  3  Eich.  Eq.  543 ;  so  to  a  son 
"  and  his  heirs,"  a  codicil  mentioning  the 
son's  subsequent  death,  Davis  v.  Taul,  6 
Dana  52 ;  or  "  to  my  wife  and  my  heir 
equally,  if  she  have  a  living  heir,"  if  not, 
all  shall  belong  to  her,  Cleveland  v.  Spil- 
man,  25  Ind.  95  ;  so  to*  A  "  and  the  heirs 
of  her  body  by  B,"  Jarvis  v.  Quigley,  10 
B.  Mon.  104. 

A  devise  to  A  and  B  "  and  their  heirs  " 
gave  an  estate  by  purchase  to  the  heirs, 
the  intention  appearing  in  other  parts  of 
the  will,  Adie  v.  Cornwell,  3  Mon.  276 ; 
so  to  A,  B  and  C  "  and  the  heirs  of  their 
bodies  respectively,"  with  a  limitation 
over  on  the  death  of  either  without  issue, 
to  "  the  survivors  and  the  heirs  of  their 
bodies  respectively,"  and  A  having  died 
in  the  testator's  lifetime,  the  heirs  of  his 
body  take  by  purchase,  Wheeler  v.  Allen, 
54  Me.  232. 

iy)  5  Scott  223,  4  Bing.  N.  C.  1, 1  Beav. 
59. 
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M.  E..,  who  observed,  "  In  the  present  case  there  is  no  executory  trust. 
It  is  a  case  of  direct  devise  of  the  legal  estate,  and  in  terms  which,  ac- 
cording to  the  rule  of  law,  give  an  estate  tail  to  the  plaintiff;  and  it 
does  not  appear  to  me  that  the  words  '  in  strict  settlement '  can  have 
the  legal  effect  of  altering  that  estate.  An  executory  trust  would  have 
admitted  greater  latitude  of  interpretation,  and  the  effect  of  the  words 
might  have  been  different." 
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■  »  It , 


.  »    «  or.xr  »    «  1 


,  " 


^'CHILDEEN/'   "CHILD,"    "SON,"   "DAUGHTER,"   WHEEE  WOEDS    OF 

LIMITATION. 

I.  Rule  in  WilcHs  Case. 
TL  "Child,"  "  Son,"  "  Daughter,"  &c.,  where  used  as  nomina  coUectiya. 


I. — ^The  Bule  of  construction  commonly  referred  to  as  the  doctrine 
of  Wild's  Case  (a)  is  this,  that  where  lands  are  devised  to 
a  person  and  his  children,  and  he  has  no  child  at  the  time 
of  the  devise,  the  parent  takes  an  estate  tail ;  for  it  is  said, 
■"the  intent  of  the  devisor  is  manifest  and  certain  that  the  children  (or 
issues)  should  take,  and  as  immediate  devisees  they  cannot 
take,  because  they  are  not  in  rerum  natura,  and  by  way 
of  remainder  they  cannot  take,  for  that  was  not  his  (the 
devisor's)  intent,  for  the  gift  is  immediate ;  therefore  such 
words  shall  be  taken  as  words  of  limitation."  1     In  sup- 


'ChUdren  where 
a  word  of 
limitation. 


Bale  in  Wild's 
Case. 

1.  When  no 
child  at  the 
time  of  the 
4ieyise. 


(o)  6  Kep.  17 ;  S.  C,  Anon.,  Gouldsb. 
139,  pi.  47;  S.  C,  nom.  Richardson  v. 
Yardley,  Moore  397,  pi.  519.  [The  words 
of  the  rule  are  "children  or  issue."  But 
as  to  "issue"  see  ch.  XXXIX.  The  rule 
(which  is  not  stated  in  Gouldsb.  or  Moore) 
is  distinct  from  the  point  decided  in  Wild's 
Case,  which  arose  on  a  devise  to  A  and 
his  wife,  and  after  their  decease  to  their 
children.  And  see  Doe  d.  Tooley  v.  Gun- 
niss,  4  Taunt.  313 ;  Doe  d.  Liversage  u. 
Vaughan,  5  B.  &  Aid.  464  ;  Beauchant  v. 
Usticke,  W.  N.  1880,  p.  14.] 

1.  Moon  V.  Stone,  19  Gratt.  130 ;  Bea- 
croft  V.  Strawn,  67  111.  28,  33  ;  Matter  of 
Sanders,  4  Paige  293  ;  Bogers  v.  Sogers, 
3  Wend.  503  j  Chrystie  v.  Phyfe,  19  N.  Y. 
344  J  Baker  v.  Scott,  62  111.  86 ;  Eeeder  v. 
Spearman,  6  Kich.  Eq.  88 ;  Johnson  v. 
Johnson,  McMuUan  Eq.  345 ;  Moore  v. 
[vol.  II.  *389] 


Leach,  5  Jones  L.  88 ;  Guthrie's  Appeal, 
37  Penna.  St.  9,  21 ;  Jones  v.  Jones,  2 
Beas.  236 ;  Carr  v.  Estill,  16  B.  Mon.  309 1 
McCroan  v.  Pope,  17  Ala.  612 ;  Nimmo  v. 
Stewart,  21  Id.  682 ;  Vanzant  u.  Morris, 
25  Id.  285  ;  Akers  v.  Akers,  8  C.  E.  Gr. 
(N.  J.)  26;  Nightingale  v.  Burrell,  15 
Pick.  104. 

In  Guthrie's  Appeal,  37  Penna.  St.  9, 
15,  Strong,  J.,  says :  "  But  children,  in 
law,  is  as  certainly  held  to  be  a  word  of 
purchase  as  '  heirs  of  the  body '  are  to  be 
words  of  limitation.  If  there  be  so  much 
difficulty  in  converting  '  heirs  of  the  body' 
into  words  of  personal  description,  at  least 
equal  difficulties  must  surround  the  at- 
tempt to  elevate  the  word  children  into  a 
word  of  limitation.  It  in  itself  ascertains 
only  the  objects  of  the  grant  or  devise, 
not  at  all  the  nature  or  extent  of  the  es- 
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port  of  this  position,  a  case  is  referred  to,  as  reported  by  Serjeant 
Bendloes,  (6)  in  which  the  devise  was  to  husband  and  wife,  "  and  to 
the  men  children  of  their  bodies  begotten,"  and  it  did  not  appear  that 
they  had  any  issue  male  at  the  time  of  the  devise,  and  therefore  it  was 
adjudged  that  they  had  an  estate  tail  to  them  and  the  heirs  male  of 
their  bodies.  The  principle  has  been  followed  in  several  subsequent 
«ases. 

Thus,  in  Davie  v.  Stevens,  (c)  where  a  testator  devised  to  his  son  S, 
when  he  should  accomplish  tlie  full  age  of  twenty-one  ToAand 
years,  the  fee  simple  and  inheritance  of  'Lower  Shelstone,  ch^nn  ""^ 
to  him  and  his  child  or  children  forever,  but  if  he  should  '^°'"^^™- 


tate  given.  These  mast  be  sought  else- 
where. It  is  wortliy  of  notice,  that  among 
the  eighty-two  cases  contained  in  the  ta- 
bles of  Mr.  Hayes,  there  is  not  one  in 
which  a  devise  of  the  remainder  to  chil- 
dren was  held  within  the  scope  of  the 
rule  in  Shelley's  Case,  and  to  vest  an  es- 
tate in  tail  in  the  ancestor,  to  whom  a 
freehold  for  life  was  limited  by  the  same 
will  or  conveyance.  In  every  case  in 
which  an  estate  tail  was  held  to  have 
thus  vested,  the  author  of  the  gift  had 
made  use  of  the  words  '  heirs  of  the  body ' 
or  '  issue,'  which  latter  is  a  word  of  doubt- 
ful meaning,  though  generally  a  word  of 
limitation  in  a  will ;  and  if  he  used  the 
word  'son'  he  used  also  in  explanation 
of  it,  and  as  its  synonym  the  word  '  issue.' 
In  most  of  the  cases  where  the  word  eon 
was  used,  the  tenancy  in  tail  of  the  an- 
cestor was  implied,  not  from  that  word, 
but  from  a  devise  over  'on  failure  of  issue.' 
It  is  not  denied,  that  the  word  children 
may  be  used  by  a  testator  as  a  nomen  col- 
lecUvum,  signifying  'heirs  of  the  body,' 
but  I  have  found  no  case  in  which  it  has 
been  held  to  have  been  so  used,  unless  the 
testator  has  also  employed  the  words 
'  heirs  of  the  body,'  or  '  issue,'  as  descrip- 
tive of  the  same  objects.  Nothing  less  ap- 
pears to  be  sufficient  to  repel  the  presump- 
tion that  the  testator  did  not  intend  a 
limitation  by  the  use  of  this  word  of  pur- 
chase.''   Again,  in  Chrystie  v.  Phyfe,  19 


N.  Y.  344,  354,  it  was  said  by  Strong,  J. : 
"  There  is  one  class,  of  cases,  and  one  only, 
in  which  the  term  '  children '  is  consid- 
ered as  a  word  of  limitation ;  that  is, 
where  there  is  a  present  devise  to  one  and 
his  children,  when  he  has  no  children  at 
the  time.  There  if  the  word  'children' 
should  be  interpreted  as  a  word  of  pur- 
chase, future  children  could  not  take  at 
all,  and  in  order  that  the  will  of  the  tes- 
tator may  operate  favorably  to  them  and 
not  confine  the  gift  to  the  parent  for  life, 
'  children '  is  then  deemed  a  word  of  limi- 
tation. There  are  other  cases,  however,  in 
which  it  has  been  held  that  a  devise  to 
one  and  her  heirs,  'say  children,'  gave 
her  a  life  estate  only,  with  remainder  to 
the  children.  Jarman,  in  his  addition  to 
Powell  on  Devises  (vol.  2,  502,)  says  that 
where  there  is  a  devise  to  A  and  his  wife, 
and  after  their  death  to  their  children,  it 
is  now  admitted,  on  all  hands,  that  it 
gives  an  estate  for  life  to  the  parents,  with 
remainder  to  the  children  for  life.'' 

(6)  1  Bulstr.  219,  Bendl.  30. 

(c)  Dougl.  321.  Wharton  v.  Gresham, 
2  W.  Bl.  1083,  is  generally  classed  with 
these  cases;  but  as  the  devise  was  to  J. 
W.  and  his  sons  m  tail  male,  it  is  clear 
that  he  took  an  estate  tail  without  con- 
struing "sons"  as  a  word  of  limitation; 
and  the  only  consequence  oi,  the  non-ei- 
istence  of  a  sou  was  his  exclusion  from 
taking  immediately  under  the  devise. 
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happen  to  die  *before  twent}vone,  then  over  to  testator's  wife  forever. 
S  was  unmarried  at  the  death  of  the  testator,  and  it  was  held  that  he 
took  an  estate  tail,  there  being  no  children  to  take  an  immediate  estate  by 
purchase.  The  meaning,  Lord  Mansfield  said,  was  the  same  as  if  the 
expression  had  been  "to  S.  and  his  heirs,  that- is  to  say,  his  children  or 
his  issue."  The  word  "  forever  "  made  no  difference,  for  the  heirs  (of 
the  body)  of  S.  might  last  forever,  (d) 

So,  in  Seale  v.  Barter,  (e)  where  the  devise  was  in  these  words,  "It 
Toj  omtJAw  '®  ^y  ""'^^^  ^^^^  ^'^  °^y  la«ds  and  estates  shall  after  my 
fuUy'to  be""  decease  come  to  my  son  J.  and  his  children  lawfully  to  be 
begotten.  begotten,  with  full  power  for  him  to  settle  the  same  or 

any  part  or  parts  thereof  by  will  or  otherwise  on  them  or  any  of  them 
as  he  shall  think  proper,  and  for  'default  of  such  issue,  then  "  over  in 
like  manner  to  a  daughter.  J.  had  no  child  at  the  date  of  the  will, 
[but  had  a  daughter  living  at  the  testator's  death.]  (/)  The  Court  of 
C.  P.,  on  the  authority  of  Wild's  Case,  Wharton  v.  Gresham,  and 


Observations  upon  Hodges  v.  Mid- 
dleton.  —  [d)  In  Hodges  v.  Middleton, 
Dougl.  431,  Lord  Mansfield  and  the 
Court  of  K.  B.  inclined  to  think  that 
where  a  testator  devised  to  A  for  life,  and 
after  her  death  to  her  children,  upon  con- 
dition that  she  or  they  constantly  paid 
£Z0  a  year  for  a  clergyman  to  officiate  in 
her  chapel,  and  on  failure  thereof  to  tes- 
tator's own  next  heirs,  and  in  case  of  fail- 
ure of  children  of  A,  then  to  her  brother 
G.,  &c.,  A  had  an  estate  tail ;  or  that  if 
she  took  an  estate  for  life,  the  children 
took  an  estate  tail ;  and  as  recoveries  had 
been  sufiered  by  both,  the  alternative  of 
these  propositions  was  not  material.  As 
the  limitation  to  children  in  this  case  was 
by  way  of  remainder,  there  seems  to  have 
been  no  ground,  whether  a  child  existed 
at  the  date  of  the  will  or  not,  for  holding 
the  parent  to  be  tenant  in  tail.  It  is  as 
difficult  to  perceive  any  satisfactory  rea- 
son for  giving  the  children  estates  tail. 
The  direction  to  pay  the  ^30  a  year 
would  have  enlarged  their  devise  to  a 
fee  simple.    See  awp.  p.  *270. 

(e)  2  B.  &  P.  485 ;  but  see  Doe  d.  Davy 
V.  Burnsall,  6  T.  R.  30 ;  S.  C,  nmti.  Burii- 
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sail  V.  Davy,  1  B.  &  P.  215  ;  Doe  d.  Gil- 
man  V.  Elvey,  4  East  313,  post,  where  it 
seems  to  have  been  taken  for  granted  that 
under  a  devise  to  A  and  his  issue  [where 
the  issue  were  teflants  in  common  in  fee,] 
the  issue  took  by  way  of  remainder ;  and 
it  is  observable  that  in  Heron  v.  Stokes,  2 
D.  &  War.  107,  Sir  E.  Sugden  suggested 
that  the  more  natural  construction  of  a 
gift  to  one  and  his  children,  there  being  no 
children  in  esse  at  the  time,  and  that  which 
he  should  have  adopted  in  the  absence  of 
authority  the  other  way,  would  be  to  hold 
it  to  be  a  gift  to  the  parent  fop  life,  with 
remainder  to  the  children.  These  re- 
marks do  not  show  that  he  considered 
that  the  authorities  would  have  left  him 
free  to  adopt  such  a  construction  if  the 
point  had  called  for  decision.  He  would 
doubtless  have  felt  himself  bound  to  fol- 
low, in  regard  to  real  estate,  the  often - 
recognized  rule  in  Wild's  Case,  either 
with  or  without  the  modification  suggest- 
ed. With  respect  to  personalty,  [slight 
circumstances  have  been  held  sufficient 
ito  warrant  his  construction.  Vide  post  p. 
*398.] 

(/)  See  2  B.  &  P.  487. 
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several  other  cases  (which  the  writer  has  referred  to  other  grounds,  as 
they  did  not  involve  the  inquiry  whether  the  devisee  had  children  or 
not  at  the  time,)  held  that  J.  took  an  estate  tail.  Lord  Alvanley,  C.  J., 
expressly  intimating  that  the  court  gave  no  opinion  as  to  what  would 
have  been  the  *construction  if  there  had  been  children  born  at  the  time 
of  the  devise. 

Again,  in  Broadhurst  v.  Morris,  (g)  where  the  testator  devised  all  his 
share  of  his  two  estates  in  W.  to  his  daughter  E.  for  life,  ^    .    . 

o  J    Devise  in  re- 

and  at  her  decease  to  F.,  her  husband,  during  his  life;  ^^"to'his"^ 
and  at  the  decease  of  his  said  son-in-law  F.  he  directed  fui\y'begotten 
that  the  whole  legacy  to  him  should  go  to  his  (testator's)  *°'^^^®'^- 
grandson  B.  and  to  his  children  lawfully  begotten  forever ;  but  in  default 
of  such  issue  at  his  {B.'s)  decease  to  G.  and  his  heirs.    B.  was  unmarried 
at  the  death  of  the  testator.     It  was  contended  that  the  words  "  at  his 
decease"  distinguished  the  present  case  from  the  previous  authorities; 
and  it  was  also  suggested  that  by  the  effect  of  the  word  "  forever  "  the 
children  might  take  the  fee ;  but  the  Court  bf  K.  B.  certified  (the  case 
being  from  chancery)  that  the  devise  conferred  an  estate  tail  on  B. 

Thus,  the  cases  have  established,  it  should  seem,  that  a  devise  to  a 
man  and  his  children,  he  having  none  at  the  time  of  the  devise,  gives 
him  an  estate  tail. 

The  time  of  the  devise  appears  to  denote  rather  the  period  of  the 
making  of  the  will,  than  the  time  of  its  taking  effect,  [h]  suggested 
and  yet  it  is  impossible  not  to  see  that  the  material  period  S°uie  terms 
in  regard  to  the  evident  design  of  the  rule  is  the  death  of  °^  "^^  ^^^' 
the  testator,  when  the  will  takes  effect. 

The  object  of  the  rule  manifestly  is,  that  the  testator's  intention  in 
favor  of  children  shall  not  in  any  event  be  frustrated ;  but  if  it  be 
applied  only  in  case  of  there  being  no  child  living  at  the  time  of  the 
making  of  the  will,  the  accident  intended  to  be  so  carefully  guarded 
against  may  occur.  For  suppose  there  should  happen  to  be  a  child  or 
children  at  that  time,  who  should  subsequently  die  in  the  testator's 
lifetime,  so  that  no  child  was  living  at  his  death ;  in  this  case,  though 
there  was  no  child  to  take  jointly  with  the  parent,  yet  the  rule  would 
not  be  applied  in  favor  of  after-born  children.  On  the  other  hand,  in 
the  converse  case,  namely,  that  of  there  being  a  child  at  the  death,  but 

(g)  2  B.  &  Ad.  1.  [See  also  Clifford  v.  above ;  and  per  Malins,  V.  C,  Grieve  V, 
Koe,  W.  N.  1880,  p.  93.  Grieve,  36  L.  J.,  Ch.  932.] 

(A)    See   ace.  Seale    v.  Barter,  stated 
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■not  at  the  date  of  the  will,  an  estate  tail  would  be  created,  though  there 
was  a  child  competent  to  take  by  purchase,  so  that  the  ground  upon 
which  that  construction  has  been  resorted  to  did  not  exist.  Indeed  a 
still  more  absurd  consequence  may  follow  from  an  adherence  to  the 
literal  terms  of  this  rule  of  *construction  in  the  latter  case ;  for  sup- 
pose there  is  no  child  at  the  making  of  the  will,  but  a  child  subse- 
quently comes  into  existence,  who  survives  the  testator,  and  the  parent 
does  not,  the  devise  would  fail  altogether,  notwithstanding  the  exist- 
ence of  a  child  at  the  death  of  the  testator,  if  it  were  held  that  the 
parent  would'have  been  tenant  in  tail,  (i)  These  circumstances  actually 
occurred  in  Buffar  v.  Bradford,  (j)  where  a  testator  in  a  certain  event 
gave  real  and  personal  estate  to  A  and  the  children  bom  of  her  body,  {li) 
A  having  died  in  the  testator's  lifetime,  leaving  a  child  who  was  born 
after  the  making  of  the  will,  when  A  had  no  child,  it  was  contended  on 
the  authority  of  Wild's  Case  that  the  devise  had  lapsed;  but  Lord 
Hardwicke  held  the  child  to  be  entitled.  He  said,  "It  must  be 
allowed  that  children  in  their  natural  import  are  words  of  purchase 
and  not  of  limitation,  unless  it  is  to  comply  with  the  intention  of  the 
testator,  where  the  words  cannot  take  effect  in  any  other  way." 

If  the  literal  terms  of  the  rule  in  Wild's  Case  can  be  departed  from 
in  the  manner  suggested,  in  order  to  give  eifect  to  its 

Application  ...  ,,  \.  ,,  ,  f 

oftiieruieto      spirit,  it  would   Seem  to  iollow  thiit  the   parent  would 

future  devises.        *         '  '^ 

never  be  held  to  take  an  estate  tail  if  there  were  a  child, 
who,  according  to  the  established  rules  of  construction,  could  iiave 
taken  jointly  with  the  parent.  Consequently,  if  the  devise  were  future, 
so  that  ail  children  coming  in  esse  before  the  period  of  vesting  in  pos- 
session would  be  entitled,  [l)  the  rule  which  makes  tiie  parent  tenant 
in  tail  would  (if  at  all)  only  come  into  operation  in  the  absence  of  any 
such  objects.  In  Broadhurst  v.  Moi-ri.s,  (m)  tlie  rule  semis  to  have  been 
applied  to  a  devise  of  this  description,  but  lliis  peculiarity  in  the  case 
does  not  appear  to  have  attracted  attention,  and  it  must  be  confessed 
that,  in  reference  to  cases  of  every  class,  tiie  modification  of  tiie  doc- 
trine suggested  in  the  preceding  remarks  has  to  encounter  the  objection, 

(i)  But  now  see  1  Vict.,  c.  26,  ?  32,  ante  an  estate  tail.    Even  Lord  Hale  serionsly 

vol.  I.,  p.  *352.  .  advanced  it  in  King  v.  Melting,  1  Vent. 

(;)  2  Atk.  220.  230.    Tliis  is  indeed  "  spelling  a  will  out 

(k)  In  some  of  tlie  early  cases  an  ab-  by  little  hints.''   See  same  judgment,  230. 

surd  distinction  is  taken  between  a  gift  to        {I)  Ante  p.  *156. 

children  and  a  gift  to  children  o/' <Ae  iody,        (m)  Ante  p.  *391 ;    [and  see  ScottMi 

aa  if  the  latter  more  strongly  pointed  to  Scott,  15  Sim.  47. 
[vol.  II.  *392] 
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that  it  makes  the  construction  of  the  devise  depend  upon  subsequent 
■events,  and  therefore  its  adoption  is  not  too  hastily  to  be  assumed. 

[Lord  Hardwicke's  decision  in  Buffar  v.  Bradford  is  not  to  be  un- 
derstood as  depending  on  any  such  modification  of  the  Euie  excluded 
rule.  He  refused  to  apply  the  rule  in  that  case,  because  ^''  «°"'«^'- 
the  context  showed  that  it  would  disappoint  the  intention.  The  gift 
was  to  *the  testator's  sister  during  her  widowhood;  then  the  property 
was  to  be  valued  and  divided  into  eight  parts,  four  of  which  the  testa- 
tor gave  to  A  and  the  children  born  of  her  body ;  but  if  any  part 
should  be  thought  too  highly  valued,  "such  part  shall,  when  the  time 
cf  possession  comes,  go  to  A  and  her  children,  because  they  will  have 
then  four  of  the  eight  parts."  Lord  Hardwicke  said,  "It  is  the  time 
of  possession  in  the  present  case  which  takes  it  out  of  the  reasoning  in 
Wild's  Case;  for  here  A  and  her  children  are  to  have  four-eigliths,  and 
are  to  take  at  the  same  time  as  joint  tenants.  *  *  *  *  The  child, 
being  born  in  the  lifetime  of  the  testator,  would  have  taken  with  his 
mother  as  joint  tenants,  if  slie  had  lived ;  as  she  is  dead  he  shall  take 
the  whole  by  way  of  remainder."  This,  as  pointed  out  by  Lord  Cran- 
worth,  (n)  is  "  a  conclusion  founded,  not  on  the  notion  (hat  there  could 
be  a  varying  interpretation  of  the  will  according  to  circumstances  which 
might  happen  after  it  was  made,  but  on  its  evident  meaning  when  it 
was  made."  So,  in  Sparling  v.  Parker,  (o)  where  the  gift  was  "  to  A 
and  to  his  first  and  other  sons  after  him  in  the  usual  mode  of  succes- 
sion," it  was  held  by  Sir  J.  Romilly,  M.  E..,  that  A  (who  was  a  bache- 
lor) took  an  estate  for  his  life  only.]  » 

It  has  been  hitherto  treated  as  an  undeniable  position,  tliat  in  the 
devises  under  consideration,  children,  if  there  be  any,  will  „  ,  .   „.,  „ 

'  '  -^  '  Rule  in  Wild  s 

(like  jointly  with  their  parent  by  purchase;  and  sucli  cer-  ^'"®- 
lainly  is  the  resolution  in  Wild's  Case,  as  rep'orted  in  a;.e^l;f™,e,',"t 
Coke,  (p)  who  lays  it  down—"  If  a  man  devise  land  to  A  devije?"  "^  ""^ 

(w)  10  H.  L.  Cas.  179.     See  also  per  "and  to  their  children,  and  if  they  have 

Wood,  V.  C,  2  K.  &  J.  674.    Lord  Cran-  not  any,"  over ;  "  tlie  furniture  to  go  with 

worth  treated  the  gift  as  entitling  all  the  house."   The  gift  of  the  furniture  was 

<!liildren  born  before  the  death  or  mar-  held  by  Malins,  V.  C,  to  show  that  the 

riage  of  testator's  sister,  and  this  would  nieces  were  not  intended  to  take  estates 

seem  to  be  according  to  the  rule  as  now  tail  in  the  house.] 

established.  (p)  6  Bep.  17.    The  plural  "they" 

(o)  29  Beav.  450.    And  in  Grieve  v.  and  "their"  appears  to  be  used  by  mis- 
Grieve,  L.  K.,  4  Eq.  180,  testatrix  gave  a  take, 
house  to  her  two  nieces  (then  spinsters) 

[vol.  II.  *393] 
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and  to  his  children  or  issue,  and  they  then  have  issue  of  their  bodies,, 
there  his  express  intent  may  take  effect  according  to  the  rule  of  the 
common  law,  and  no  manifest  and  certain  intent  appears  in  the  will 
to  the  contrary :  and  therefore,  in  such  case,  they  shall  have  but  a 
joint  estate  for  life."2 

And  in  conformity  to  this  doctrine  seems  to  be  the  case  of  Oates  d. 
Hatterley  v.  Jackson,  (q)  where  a  testator  devised  to  his  *wife  J.  for 
her  life,  and  after  her  decease  to  his  daughter  B.  and  her  children  on 
her  body  begotten  or  to  be  begotten  by  W.  her  husband  anfi  their  heirs 
forever.  B  had  one  child  at  the  date  of  the  will,  and  afterwards 
others ;  and  it  was  held  that  she  took  jointly  with  them  an  estate  in 
fee,  and  consequently  that  on  their  deaths  (which  had  happened)  she 
became  entitled  to  the  entirety  in  fee.  This,  it  will  be  observed,  was 
the  case  of  a  devise  in  fee. 

But  in  Jeffery  v.  Hony  wood,  (r)  where  a  testator  gave  certain  estates,, 
subject  to  charges,  to  A,  and  to  all  and  ever\'  tlie  child 

To  A  and  her  •'        ,  °     '  ' 

children,  and     and  children  whether  male  or  female  of  her  bodv  lawfully 

their  heirs.  ^        ^  ^  ^  ./ 

issuing,  and  unto  his,  her  and  their  heirs  or  assigns  forever 
as  tenants  in  common.  A  died  in  the  lifetime  of  the  testator,  leaving 
ten  children.  (It  is  not  expressly  stated  whether  any  of  the  children 
were  living  at  the  date  of  the  will,  but  it  seems  probable  that  this  was^ 
the  case.)  The  question  was,  whether  A  took  an  estate  in  fee  in  an 
eleventh  share,  the  consequence  of  which  would  be  that  it  lapsed  by 
her  death  in  the  testator's  lifetime.  The  affirmative  was  contended 
for  on  tlie  authority  of  Oates  v.  Jackson ;  but  Sir  J.  Leach,  V.  C,  held 

that  A  had  a  life  estate  only ;  he  said,  "  There  are  two 
to  take  by  way  gifts.  One  to  the  mothcr,  without   words   of  limitation 

superadded,  and  another  to  her  children,  their  heirs  and 

2.  A  gift  to  A  and  her  children,  if  there  Leach,  5  Jones  L.  88  ;  C!oakley  *.  Daniel,, 
are  Children  living  at  the  date  of  the  will  4  Jones  Eq.  89,  93 ;  Chesnilt  v.  Meares,  3 
or  at  the  time  of  the  testator's  death,  Jones  Eq.  416.  So  an  agreement  to  con- 
makes  them  joint  tenants,  Estate  of  Utz,  vey  to  A  "and  his  lawful  children,"  Cess- 
43  Cal.  200 ;  Lord  v.  Moore,  20  Conn.  122 ;  na  v.  Cessna,  4  Bush  516.  So  a  devise  to- 
Hayle  v.  Jones,  35  Ga.  40 ;  Allen  v.  Hoyt,  A  "  and  her  3  children  B,  C  and  D  con- 
5  Mete.  324 ;  Hamilton  v.  Pitcher,  53  Mo.  jointly,"  Proctor  v.  Smith,  8  Bush  81. 
334;  Allen  v.  Claybrook,  58  Id.  124;  (j)  2  Stra.  1172.  See  also  Buffar  v. 
Jones  K.  Jones,  2  Beas.  236  ;  Graham  v.  Bradford,  2  Atk.  220 ;  [Caflary  v.  Cafiary, 
Flower,  13  Serg.  &  B.  439  ;   Merrymans  8  Jur.  329.] 

V.  Merryman,  5  Munf.  440  ;  or  tenants  in        (r)  4  Mad.  398.    See  also  Newman  d. 

common,  if  joint  tenancy  is  abolished  by  Nightingale,  1  Cox  341,  stated  aiUe  vol. 

statute.  Turner  v.  Patterson,  5  Dana  292  ;  I,  p.  *516. 
Annable  v.  Patch,  3  Pick.  360  ;  Moore  v. 
[vol.  II.  *394] 
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assigns;  and  these  two  gifts  can  only  be  rendered  sensible  by  con- 
struing, as  the  words  import,  a  life  estate  to  the  mother,  and  a 
remainder  in  fee  to  the  children.  In  Oates  v.  Jackson  the  mother  was, 
by  the  plain  force  of  the  expression,  comprehended  in  the  limitation 
in  fee."3 

The  difference  of  expression,  however,  in  the  two  cases  is  extremely 
slight.  In  Jeffery  v.  Honywood,  the  gift  is  "  to  A  and 
to  all  and  every  the  child  and  children."  In  Oates  v.  upon"efferyi>. 
Jackson,  "  to  A  and  her  children."  The  only  difference 
consists  in  the  word  "  to,"  and,  according  to  one  report  of  the  latter 
case,  even  this  slight  difference  is  extinguished,  the  expression  there 
-being  "  to  B  and  to.  the  children  of  her  body."  (s) 


3.  In  Sisson  v.  Seabury,  1  Sumn.  C.  C. 
"235,  a  devise  to  A  "  and  to  his  male  chil- 
dren lawfully  begotten  of  his  body  and 
their  heirs  forever  to  be  equally  divided 
amongst  them  and  their  heirs  forever,"  A 
being  unmarried  at  the  time  of  the  tes- 
tator's death,  was  held  to  give  A  an  estate 
ifor  life,  with  a  contingent  remainder  to 
male  children  as  purchasers ;  so  in  Fur- 
low  V.  Merrell,  23  Ala.  705,  716 ;  but  if  A 
iiad  then  had  children,  all  would  have 
taken  jointly,  Carr  v.  Estill,  16  B.  Mon. 
309,  313 ;  so  "  for  the  benefit  of  herself 
ind  her  children,"  Eich  v.  Rogers,  14 
Gray  174 ;  Matter  of  Sanders,  4  Paige 
293.  So  in  McCroan  v.  Pope,  17  Ala. 
€12,  a  devise  in  trust  "  for  the  sole  and 
separate  use  and  maintenance  of  A  and 
lier  children  during  her  natural  life,"  and 
after  her  death  to  her  children.  So  in 
Hubbard  v.  Selser,  44  Miss.  705,  "to  A 
and  B  and  to  their  children  after  their 
decease."  So  in  Goss  v.  Eberhart,  29  Ga. 
545,  a  bequest  to  tlie  testator's  daughters 
"and  their  children,  heirs  of  their  body," 
gives  the  daughters  a  life  estate,  with  re- 
mainder to  their  children  born  and  to  be 
born  ;  so  Jackson  v.  Coggin,  Id.  403 ;  so  a 
devise  to  A  for  life,  and  remainder  to  her 
<ihildren,  to  be  paid  after  her  death. 
Springer  jj.  Arundel,  64  Peuna.  St.  218. 
So  a  devise  to  A  and  wife  for  life,  and 
after  their  death  "to  their  children,  the 


heirs  of  their  bodies,  forever,"  Doe  v. 
Jackman,  S  Ind.  283.  So  to  "  W.  and  to 
his  children  after  his  death,"  W.  took  a  life 
estate  only,  with  remainder  to  his  chil- 
dren as  purchasers,  Eeeder  v.  Spearman, 
6  Eich.  Eq.  88.  See  also  Lowry  v.  Muld- 
row,  8  Eich.  Eq.  241. 

In  Dunn  v.  Bank  of  Mobile,  2  Ala.  152, 
a  devise  to  "  A  and  her  cliildren "  was 
construed  to  be  a  tenancy  in  common, 
joint  tenancy  being  abolished  in  Alaba- 
ma; but  see  Nimmo  v.  Stewart,  21  Id. 
682,  691 ;  Vanzant  v.  Morris,  25  Id.  285. 
And  where  the  gift  was  for  the  use  of  A 
and  her  children,  and  after  her  death  for 
the  use  of  her  children,  all  took  as  ten- 
ants in  common  for  A's  life,  with  remain- 
der to  the  children.  Banks  v.  Jones,  50 
Ala.  480. 

It  was  said  by  Walworth,  C. :  "I  am 
not  aware,  howSver,  of  any  case  where  the 
parent's  estate  was  expressly  limited  to 
him  for  life,  with  the  remainder  to  the 
children  of  his  body,  in  which  the  term 
children  was  construed  a  word  of  limita- 
tion, and  not  of  purchase ;  whether  such 
parent  had  or  had  not  children  living  at 
the  time  of  making  the  will.  Indeed,  such 
a  construction  of  a  will  which  contained  a 
devise  in  that  form,  would  unavoidably 
defeat  the  intention  of  the  testator."  In 
the  matter  of  Sanders,  4  Paige  293,  297. 

(«)  7  Mod.  459.    It  has  been  justly  re- 
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Even  supposing  the  words  of  the  limitation  not  to  apply  to  the 
mother,  (in  which  case,  however,  it  might  have  been  con*tended  that 
she  took  the  fee  by  force  of  the  word  "estates,")  it  is  difBcult  to  see 
upon  what  ground  the  devise  to  the  children  could  be  held  to  be  a 
remainder  expectant  on  the  mother's  estate,  and  not  to  be  immediate 
or  in  possession  as  to  all  the  objects.  His  Honor's  objection  to  the 
latter  construction  is,  that  "after-born  children  would  be  included  in 
this  devise,  and  it  is  a  singular  intention  to  impute  to  a  father,  that  he 
means  his  daughter's  personal  interest  in  an  estate  should  continually 
diminish  upon  the  birth  of  a  new  child."  But,  according  to  all  the 
authorities,  (t)  including  a  decision  of  the  V.  C.  himself,  (u)  an  imme- 
diate gift  to  children  vests  exclusively  in  the  objects  living  at  the  death  of 
the  testator. 

Jeffery  v.  Honywood  seems  to  be  inconsistent  with,  and  must,  there- 
fore, be  considered  as  overruled  by  Broadhurst  v.  Morris  (x)  already 
stated.  It  is  true  that  the  former  case  was  cited  with  seeming  appro- 
bation in  Bowen  v.  Scowcroft  (3/)  by  Alderson,  B.,  who  founded  the 
latter  decision  mainly  on  it*  authority ;  but  the  cases  are,  it  is  sub- 
mitted, distinguishable. 

[The  second  branch  of  the  rule  will  not  any  more  than  the  first  be^ 

applied  where  it  would  defeat  the  intention  as  shown  by 

to  be  a^word       the  Context.    To  give  effect  to  the  intention  so  manifested  J 

notwithstani-     the  courts  wlU  construe  "children"  a  word  of  limitation, 

once  of  notwithstanding  the  existence  of  children.  4     Thus,  in 

Wood  V.  Baron,  (2)  where  a  testator  devised  to  his  daugh- 

marked,  however,  that  the  substitution  of  V.  C,  2  K.  &  J.  673,  and  Cormack  v, 

the  words  "his,  her  and  their"  for  the  Copous,  17  Beav.  403.] 
simple    "their"    of    Gates    v.    Jackson         (y)   2  Y.  &    C.   640,   stated   post  oh, 

showed  the  testatbr's  idea  that  it  was  XLVIII.,  ad  fin. 

probable  {qu.  possible)  that  only  one,  and        4.  The  word  children  has  been  held  to- 
that  either  male  or  female,  might  become  be  a  term  of  limitation  carrying  an  estate- 
entitled  to  his  bounty ;  whereas,  if  he  had  tail  in  the  following  cases:  Parkman  v. 
intended  the  mother  to  take  as  tenant  in  Bowdoin,  1  Sumn.  C.  0.  359,  "  to  A  and 
common  in  fee,  in  no  case  would  the  es-  to  his  lawfully  begotten  children  in  fee 
tale  have  gone  to  one  male.    Prior  on  simple,"  with  devise  over  on  failure  of 
Issue,  &c.,  pi.  54.  children  ;  Vanzant  v.  Morris,  25  Ala.  285',. 
(t)   Heathe  v.   Heathe,   2    Atk.   121 ;  to  A  and  her  children,  where  A  had  no 
Singleton  v.  Singleton,  1  B.  C.  C.  542,  n.,  children  at  the  time  of  testator's  death ;. 
and  other  cases  cited  ante  p.  *155.  so  Nightingale  v.  Burrell,  15  Pick.  104  ; 
(«)  Scott  V.  Harwood,  5  Mad.  332.  Stokes  v.  Tilly,  1  Stockt.  130  ;  Jenkins  t 
(i)  2B.  &Ad.  1.    [See  ace.  per  Wood,  Hall,  4  Jones  Eq.  334 ;  Moran  «.  Dillehay^ 

(«)  1  East  259. 

[vol.  II.  *395] 
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ter  his  whole  estate  and  effects,  real  and  personal,  wJio  should  hold  and 
enjoy  the  same  as  a"  place  of  inheritance  to  her  and  her  children,  or  her 
issue,  forever;   and  if  his  daughter  should  die  leaving  no  child  or 
children,  or  if  her  children  should  die  without  issue,  then  ^^^,5^,0^^ 
over.     It  was  held  that  the  daughter  took  an  estate  tail,  "niferiSSce  to 
though  she  had  issue  at  the  time  of  the  making  of  the  cwidrenl'oj 
will,  and  of  the  death  of  the  testator.  ^"  ''""'•" 

[So  in  Webb  v.  Byng,  (a)  where  the  testatrix,  Anne  Cranmer,  de- 
vised as  follows: — "  I  give  in  trust  to  ray  executors  for  pevisetoA 
my  niece  Mary  Anne  Byng  and  her  children  all  ray  Q.  ^enif  man"''" 
estates,  provided  she  takes  the  name  of  Cranmer  and  arms,  ^™h  arUoies 
and  her  children,  with  my  mansion-house,  plate,  books,  "^  ^"'■'°'""*- 
linen,  &c.,  Archbishop  Cianmer's  portrait  by  Holbein,"  and  other 
articles  "  as  heir*looms  with  my  estate : "  there  were  children  of  Mary 
Anne  Byng  in  esse  at  the  date  of  the  will  and  at  the  death  of  testa- 
trix ;  but  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  Mary  Anne 
Byng  took  an  estate  tail.  She  and  her  children  could  not  take  con- 
currently; since  that  would  involve  tliis  manifest  absurdity,  viz.,  that 
they  must  all  live  together  in  the  same  house  and  enjoy  the  various 
articles  given  as  heir  looms  with  the  estate.  And  the  object  of  the 
testatrix  being  to  perpetuate  the  name  of  Cranmer,  she  could  not  have 
intended  that  Mary  Anne  Byng  should  take  for  life,  with  remainder 
to  her  eight  children  as  joint  tenants  in  fee;  because  then,  independ- 
ently of  the  fact  that  Jeffery  v,  Honywood  had  been  overruled  by 
Broadhurst  v.  Morris,  the  estate  would  by  that  construction  be  divisi- 
ble into  eight  separate  estates,  and  as  the  parties  to  take  the  property 
were  also  to  take  the  name^and  arras,  the  result  would  be  to  found  as 
many  small  families  all  bearing  the  name  and  arras  of  Cranmer, 
whereas  the  testatrix  spoke  of  her  estate  as  one  and  indivisible  and  to 
be  enjoyed  in  its  entirety. 

So  a  devise  of  the  testator's  "  property  to  A  and  his  children  in  suc- 


8  Bush  434,  to  A  "and  her  children  for-  "die  and  leave  no  lawful  issue,  over." 

ever;"  see  also  Lachland  v.  Downing,  11  Johnson  v.  Johnson,  McMullan  Eq.  345, 

B.   Mon.   32;    Wheatland  v.  Dodge,  10  "  to  A  and  to  her  children  after  her." 

JHetc.  502,  "  to  A,  his  children  or  grand-  See    also    Anderson    on   "  Tlie  Word 

children,"  there  being  children  but  no  Issue,"  Phila.,  1878 ;  Jones  v.  Jones,  2 

grandchildren   then  living.     Haldeman  Beas.  236  ;  Estate  of  Utz,  43  Cal.  200. 

V.  Haldeman,  40  Penna.  St.  29,  to  cliil-  [(a)  2  K.  &  J.  669 ;  affirmed  8  D.,  M. 

dren  for  life,  and  after  their  death  "  to  &  G.  633,  and  10  H.  li.  Cas.  171  (Byng  v. 

descend  to  their  children,"  and  if  either  Byng.) 
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cession  "  has  been  held  to  give  A  an  estate  tail  although 
his  children  to    he  had  children  at  the  date  of  the  will,  (b)    And  a  devise 

succession.*  ^  ^  ' 

.  "to  my  daughter  A  to  her  and  her  children  forever,"  she 

her  and  her       beinff  with  child  at  the  date  of  the  will,  was  held  to  make 

children.  o  ' 

A  tenant  in  tail  on  the  ground  that  the  words  "  to  her  " 
-would  be  surplusage  if  the  words  "  and  her  children  "  were  words  of 
purchase  and  not  of  limitation.  "  To  her,"  &c.,  was  read  as  the  ten- 
endum defining  what  estate  A  was  to  take  by  the  previous  devise.]  (c) 
In  Seale  v.  Barter  (d)  Lord  Alvanley  observed  that,  according  to 
the  report  of  Wild's  Case  in  Moore,  (e)  two  of  the  judges  thought  it 
was  an  estate  tail  in  him,  though  there  were  children  at  the  time  of 
the  devise;  but  probably  it  did  not  occur  to  his  lordship  that  the 
devise  in  that  ca.se  was  to  A  and  his  wife,  and  after  their  death  to  their 
children,  which  it  is  now  admitted  on  all  hands  gives  an  estate  for 
life  to  the  pareiits,  with  remainder  to  their  children  ;  so  that  the  notion 
as  to  its  being  an  estate  tail  was  clearly  untenable..  (/)  Had  the  ob- 
servation been  applied  *to  a  devise  to  A  and  his  children  simply,  it 
might  have  had  more  weight. 

The  word  "  children  "  seems  to  have  been  construed  as  a  word  of 
Ruiewhether  imitation  (in  a  very  obscure  will)  in  Doe  d.  Gigg  v. 
6«^e»teo/'°  Bradley,  (g)  where  a  testator  bequeathed  a  leasehold  prop- 
personaity;  ^^.^.y.  ^^  ^  ^^^  g  f^^,  ]jfg  ghare  aud  share  alike,  with  sur- 
vivorship for  life  to  A,  and  after  their  decease  to  the  children  of  A, 
"  to  be  equally  divided  between  them  share  and  share  alike,  and  to  the 
survivor  of  them  and  their  children ;  "  it  was  held  that  these  words 
were  words  of  limitation,  applicable  to  the  gift  to  the  children,  (though 
there  were  children  of  such  children  living  at  the  death  of  the  testa- 

(b)  Earl  of  Tyrone  v.  Marquis  of  Wat-     Yardley. 

erford,  1  D.,  F.  &  J.  613.  (/)  See  also  his  lordship's  observations 

(c)  Koper  v.  Eopfer,  36  L.  J.,  C.  P.  270,  upon  Hodges  v.  Middleton,  stated  ante,  in 
and  in  Ex.  Ch.,  L.  E.,  8  C.  P.  32.  It  was  Seale  v.  Barter,  2  B.  &  P.  494,  which  are 
doubted  by  Kelly,  C.  B.,  in  this  case,  susceptible  of  the  same  answer.  [But  a 
whether  a  child  en  ventre  could  be  con-  devise  to  A  for  life,  remainder  to  "  his 
sidered  in  esse  within  the  rule  (as  to  children  and  so  on  forever,  and  for  want 
which  vide  sup.  p.  *186) ;  aud,  if  it  could,  of  such  children,"  over,  is  an  estate  tail 
whether  one  child  would  satisfy  the  word  in  A,  Trash  v.  Wood,  4  My.  &  Cr.  328.] 
"  children  "  in  the  plural ;  but  see  Gates  (g)  16  East  399.  [See  also  Snowball 
d.  Hatterley  v.  Jaolrson,  2  Str.  1172-.]  v.  Procter,  2  Y.  &  C.  C.  C.  478  (to  chil- 

(d)  2  B.  &  P.  485,  ante  p.  *390.  dren  and  their  children  after  tliem.) 
(c)  397,   pi.  519,  nom.  Kicbardson  v. 
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tor,)  (h)  and  accordingly  it  was  to  be  construed  as  a  gift  to  the  children 
absolutely,  (i)  with  survivorship  between  them  for  life.  5 

This  case  has  too  much  of  peculiarity  to  authorize  any  general  con- 
clusion. Lord  Hardwicke,  in  Buffar  v.  Bradford,  {k)  seems  to  have 
been  adverse  to  the  application  of  the  rule  in  Wild's  Case  to  personal 
estate,  where,  he  said,  the  effect  of  construing  children  to  be  a  word  of 
limitation  must  be,  that  the  first  taker  would  have  all ;  and  in  Audsley 
V.  Horn,  Lord  Campbell  decided  that  the  rule  was  not  generally  appli- 
cable to  personal  estate.  (I)  • 

In  such  cases,  however,  the  point  seems  to  be  immaterial  j  for  as 
the  rule  only  applies  where  there  is  no  child  to  take  jointly  with  the 
parent,  and  as  the  absolute  interest  iu  personalty  passes  without  words 
of  limitation,  the  result  is,  that  the  parent,  as  the  only  existing  object 
at  the  time  of  distribution,  would  be  solely  entitled  quacunque  via.  (m) 

[There  is  one  class  of  cases,  however,  where  the  point  would  be 
material ;  that  is,  where  there  is  a  gift  of  an  annuity  to  _^^  j,^. 
a  person  and  his  children.     For  though  a  simple  gift  of   ^eramafau- 
personalty  or  of  the  dividends  or  annual  proceeds  of  a  "''"'■'*'■ 
specified  fund,  passes  the  absolute  interest  to  the  legatee  without  words 
of  *limitation ;  (n)   yet  where  an  annuity  is  so  given,  the  annuitant 
takes  only  for  life,  (p)] 

Indeed,  with  respect  to  personal  estate,  an  attempt  has  often  been 
made  [on  slight  grounds],  and  sometimes  with  success,  to  what  context 
cut  down  the  parent  (according  to  Sir  J.  Leach's  construe-  SteSto''^ 

(h)  It  does  not  appear  whether  any  And  the  result  would  be  the  same  in  ref- 

were  living  at  the  date  of  the  will ;  pos-  erence  even   to  real  estate  under  wills 

sibly  there  were,  as  one  of  the  children  made  or  republished  since  1837,  as  the 

of  A  was  then  married.]  fee  would  pass   by  such  wills  without 

(i)  See  rule  discussed  ch.  XLIV.  words  of  limitation. 

5.  See  Shearman  v.  Angel,  Bailey  Eq.         [(m)  Heron  v.  Stokes,  2  Dr.  &  War.  89, 

351 ;  Eeeder  v.  Spearman,  6  Eich.  Eq.  12  CI.  &  Fin.  161 ;  Kerr  v.  Middlesex 

88,  93  ;  Johnson  v.  Johnson,  McMullan  Hospital,  2  D.,  M.  &  G.  576  ;  Bent  v.  Cnl- 
Eq.  345 ;  Cleveland  v.  Havens,  2  Beas.  len,  L.  E.,  7  Ch.  235. 

101  ;  Fairchild  v.  Crane,  Id.  105  ;  Moore  (p)  Savery  v.  Dyer,  Amb.  139  ;  Yates 

J).  Paul,  7  Eich  Eq.  358.  f.  Maddan,  3  Mac.  &  G.  532 ;  and  the 

(i)  'AtiU  p.  *392.  rule  is  not  altered  by  the  stat.  1  Vict.,  c. 

[{I)  1  D.,  P.  &  J.  226,  affirming  26  26,  Nichols  v.  Hawkes,  10  Hare  342.    As 

Beav.  195.     See  also  Stone  v.  Maule,  2  a  personal  annuity  cannot  be  entailed,  the 

Sim.  490  ;  Heron  v.  Stokes,  2  Dr.  &  War.  limitation  to  children,  if  it  attracted  the 

89,  1  Con.  &  Law.  270;  Sugd.  Law  of  rule  in  Wild's  Case,  would  create  a  con- 
Prop.  236,  et  seg.']  ditional  fee,  Stafford  v.  Buckley,  2  Ves. 

(m)  See  Cape  v.  Cape,  2  Y.  &  0.  543.    170.] 
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ESnd^ito  ^^^  i°  Jeffery  v.  Honywood)  to  a  life  interest,  the  chil- 
theohUdren.  ^rea  taking  the  ulterior  interest  by  way  of  remainder. 
Thus,  in  Crawford  v.  Trotter  (g)  (a  decision  of  the  same  judge),  a 
bequest  of  £1000  reduced  annuities  to  A  and  her  heirs  (say,  children), 
was  held  to  give  a  life  interest  to  A,  and  the  capital  to  her  children, 
[the  word  "  heirs,"  which  was  used  as  synonymous  with  "  children,'' 
importing  that  they  were  to  take  after  her  death.] 

So,  in  Morse  v.  Morse,  (r)  where  a  testator  gave  to  his  daughter  A 
and  her  children  £5000  for  their  sole  use  and  benefit,  £3000  to  be  paid 
in  one  year  after  his  decease,  and  £2000  after  the  decease  of  his  wife, 
and  appointed  A.^.trustee  of  those  sums  for  his  daughter  and  her  chil- 
dren; Sir  L.  Shad  well,  V.  C,  held  the  £5000  to  be  in  trust  for  the 
daughter  for  life,  and  after  her  decease  for  all  her  children,  whether 
born  in  the  testator's  lifetime  or  after  his  decease. 

[Again,  in  Vaughan  v.  Marquis  of  Headfort  (s)  a  testator  bequeathed 
a  legacy  to  A  and  his  children,  to  be  secured  for  their  use,  and  Sir  L. 
Shadwell,  V.  C,  held  that,  as  the  latter  words  were  inapplicable  to  A, 
since  he  might  have  taken  his  share  and  secured  it  for  himself,  they 
could  only  mean  that  the  fund  was  to  be  secured  for  A  for  life,  and 
for  his  children  after  his  decease. 

So,  where  the  testator  shows  that  the  children  when  they  take  are  to 
take  the  whole  fund ;  as,  where  the  bequest  was  in  trust  for  A  (then 
an  infant)  and  such  younger  sons  as  she  might  have  in  equal  shares, 
and.  if  but  one,  then  the  whole  to  such  one ;  {t)  or  to  A  (then  a  spinster) 
and  her  children,  but  if  they  (which  could  only  mean  the  children) 
should  die  without  issue,  the  whole  to  go  over :  (m)  so,  where  the 
children  are  to  take  in  unequal  shares,  which  is  incompatible  with  a 
joint  tenancy  *with  the  parent;  (a;)  or  where  the  testator  appeara  to 
contemplate  that  their  title  will  arise,  or  that  the  class  will  be  ascer- 
tained, at  the  death  of  the  parent,  as,  in  the  case  of  a  bequest  to  A 
and  B  and  their  children,  "  without  comprehending  the  husband  of  A 
and  B  unless  they  should  die  without  issue," (y)  or  to  A  "for  the 


(g)  4  Mad.  361.  D.,  F.  &  J.  226. 

(r)  2  Sim.  485.  (x)  Per  James,  V.  C,   Armstrong  v, 

[(s)  10  Sim.  639.    See  also  Combe  v.  Armstrong,  L.  R.,  7  Eq.  522,  approved  by 

Hughes,  L.  E.,  14  Eq.  415  ;  Ogle  v.  Cor-  Lord  Hatherley,  L.  R.,  7  Ch.  257. 

thorn,  9  Jur.  325.  (y)  Dawson  v.  Bourne,   16  Beav.  29'. 

(i)  Garden  v.  Pnlteney,  2  Ed.  323,  Amb;  See  also  Lampley  v.  Blowe*,  3  Atk.  396, 

499.  post  ch.  XXXIX.,  §  1.  n- ;  and  cf.  Fisher 

(«)  Audsley  v.  Horn,  26  Beav.  195,  1  v.  Webster,  L.  R.,  14  Eq.  283. 
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benefit  of  herself  and  such  children  as  she  then  had  or  thereafter 
miglit  have  by  her  then  husband ;"  (z) — in  all  tliese  cases  the  parents 
"were  held  to  take  a  life  interest  with  remainder  to  their  children. 
And  wliere  the  testator  gave  a  pecuniary  legacy  in  trust  for  A  for  life 
with  remainder  to  her  children  "  exclusive  of  the  two  eldest;"  and 
then  gave  the  residue  to  A  and  her  ciiildren,  "including  the  twO' 
eldest,"  the  gift  of  residue  was  construed  by  reference  to  the  pecuniary 
bequest,  (a)  The  exclusion  of  the  two  eldest  children  from  the  latter 
being  the  only  apparent  reason  for  separating  the  two  bequests. 

It  was  even  said  by  Sir  J.  Romilly  (6)  that  "generally  under  a  gift 
to  a  wife  and  her  children,  if  there  vvas  notiiiiig  to  denote  the  propor- 
tions in  which  tiiey  were  to  take,  the  most  natural  disposition  was  to 
give  the  property  to  the  wife  for  her  life,  and  afterwards  to  her 
children,"  and  he  cited  Crockett  «.  Crockett  (c)  as  having  laid  down 
that  rule.     In  that  case,  however.  Lord  Cottenhani  ex-  „      .     , 

'  '  Parent  and 

pressly  distinguishes  a  simple  gift  to  the  mother  and  her  ooJ'oJrrenti^* 
children  from  one  where  there  is  an  indication,  however  trar^ylnteutlon 
slight,  of  an  intention  that  the  children  shouhl  not  take  *"»*'"*• 
jointly  with  the  mother,  [d)  and  throughout  his  judgment  it  appears 
to  be  assumed  that  in  the  absence  of  all  indication  of  such  an  intention 
concurrent  interests  will  be  created.  And  such  is  clearly  the  law. 
Thus,]  in  Pyne  v.  Franklin,  (e)  where  a  testator  gave  £200  to  each  of 
his  nieces  and  their  children,  to  be  paid  within  nine  months  after  the 
death  of  his  wife,  amongst  his  nieces  amd  their  children,  as  his  wife 
should  by  will  appoint.  The  wife  died  without  having  made  any 
appointment.  The  executors,  *within  nine  months  after  her  death, 
paid  the  legacies  to  the  nieces,  who  afterwards  died  without  having  had 
any  child.     It  was  held  that  tlie  payment  was  properly  made. 

[So,  in  Newill  v.  Newill,  (e)  where  a  testator  bequeathed  all  his  prop- 

(«)  ieffery  v.  De  Vitre,  24  Beav.  296.  or  an  executory  trust,  for  a  settlement  on 

(a)  In  re  Owen's  Trusts,  L.  E.,  12  Eq.  A  and  tier  children  will  be  executed  by 
316.  See  also  Cator  v.  Cator,  14  Beav.  making  A  tenant  for  life  with  remainder 
463;  and  Parsons  v.  Coke,  4  Drew.  296,  to  the  children,  In  re  Bellasis'  Trusts,  L. 
where  gift  of  accruing  shares  was  gov-  B.,  12  Eq.  218 ;  Cator  v.  Cator,  14  Beav. 
emed  by  gift  of  original  shares.  463. 

(b)  Salmon  v.  Tldmarsh,  5  Jiir.  (N.  S.)  (c)  2  Phill.  553,  stated  vol.  I.,  p.  »401. 
1380,  where,  however,  an  the  context  the        (d)  See  2  Phill.  555,  556.] 

wife  and  children  were  held  to  take  con-        (.e)  5  Sim.  458. 

currently.  See  also  Ward  v.  Grey,  26  [(e)  L.  E.,  7  Ch.  253,  reversing  Malin^ 
Beav.  485 ;  and  Lord  St.  Leonards'^  re-  V.  C,  L.  E.,  12  Eq.  432,  and  discussing 
marks  cited  ante  p.  *390,  n.   Instructions,     the  principal  authorities.]     See  also  De 
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Newiiie.  ^^^Y)  ^^^^  ^^^  personal,  to  his  wife  for  the  use  and  benefit 

Newiu.  Qf  herself  and  all  his  children,  whether  by  her  or  by  his 

former  wife,  and  appointed  his  wife  and  other  persons  his  executors  ; 
it  was  held  by  Lord  Hatherley  that  the  wife  and  children  took  as 
joint  tenants;  that  this  was  the  ordinary  construction  in  the  absence 
«f  a  different  intention  being  indicated  in  the  will,  and  that  although 
very  small  circumstances  had  been  laid  hold  of,  the  mere  circumstance 
that  had  been  urged  in  argument,  of  the  wife  being  made  trustee,  was 
not  enough  to  warrant  the  court  in  presuming  that  the  fund  was 
intended  to  be  settled  on  herself  for  life,  with  remainder  to  the 
children.S 

A  declaration  annexed  to  a  bequest  to  a  woman  and  her  children, 
that  she  shall  be  entitled  for  her  separate  use,  is  not  sufii- 

Trust for sepa-       ,  n    ^       in 

rate  use  of        cient   01    itscIf  to   exclude   the   general  rule,  (r)  imless 

parent,  when        ^  ,     . 

it  excludes  the    it  can  be  collected  that  the  declaration  is  intended  to  affect 

a-ule, 

the  whole  fund.]  (g) 

The  same  principle  which  regulates  devises  to  children  applies  to 
devises  to  sons,  the  only  difference  being  that  the  estate 
not  distinguish-  tail,  which  the  latter  term,  where  used  as  nomen  coUedi- 
■deyises  to  vum,  Creates,  will  be  an  estate  tail  male,  {h)     A  devise  to 

A  for  life,  and  after  his  decease  to  his  sons,  of  course 
gives  to  A  an  estate  for  life,  with  remainder  to  his  sons  as  joint 
tenants,  which  remainder  will  be  either  for  life  or  in  fee,  according  as 
the  will  is  regulated  by  the  old  or  the  new  law. 

Witte  V.  He  Witte,  11  Sim.  41 ;  Sutton  v.  and  after  her  death  to  convey  to  her  chil- 

Torre,  6  Jur.  234 ;  [Lenden  v.  Blackmore,  dren,  Perry  v.  Lowber,  49  Penna.  St.  483 ; 

10  Sim.  626 ;  Paine  o.  Wagner,  12  Id.  so  a  devise  to  A  for  life,  and  "  imraedi- 

184 ;   Eead  v.  Willis,  1  Coll.  86  ;   Cun-  ately  after  her  decease  to  her  children,  if 

ningham  v.  Murray,  1  De  G.  &  S.  366 ;  any,  in  fee,"  Cote  v.  Voa  Bonnhurst,  41 

■Gordon    v.   Whieldon,    11    Beav.    170 ;  Penna.  St.  243. 

.Beales  v.  Crisford,  13  Sim.  592  ;  Mason  (/)  De  Witte  v  De  Witte,  11  Sim.  41  ; 

V.  Clarke,  17  Beav.  126 ;  Curtis  u.  Gra-  Bustard  v.  Saunders,  7  Beav.  92,  7  Jar. 

ham,  12  W.  K.  998 ;  Bibby  v.  Thompson,  986  ;   Fisher  v.  Webster,  L.  E.,  14  Eq. 

52  Beav.  646 ;  Fisher  v.  Webster,  L.  E.,  283. 

14  Eq.  283.  {g)  Frogatt  v.  Wardell,  3  De  G.  &  S. 

6.  A  devise  in  trust  for  "A  and  her  685  (a  somewhat  special  qase.)     See  also 

■children,"    she    then    having    children,  French  v.  French,  11  Sim.  257  ;  Bain  v. 

gives  A  a  life  estate,  with  remainder  to  Lescher,   Id.   397 ;    which,   however,  in 

the  children,  Faribault  v.  Taylor,  5  Jones  this  respect  are  similar  to  De  Witte  v.  De 

Eq.  219  ;  see  also  Harris  v.  McElioy,  45  Witte  and  Bustard  v.  Saundera,  sup. 

Penna.  St.  216 ;  White  v.  Williamson,  2  [h)  1  Bulst.  219,  Bendl.  30.] 
■Grant  Cas.  253  ;  or  in  trust  to  A  for  life. 
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II. — We  now  proceed  to  consider  a  point  which  has  often  occupied 
the  attention  of  the  courts,  and  still  more  frequtmtly  that  .,  g^^^  „ 
of  the  conveyancing   practitioner — namely,  wliether   the  "daugiiter," 
*word  "  son  "  or  "  child  "V  in  tlie  singular  is  a  word  of   tseli^^nomma 
limitation ;  which,  of  course,  is  commonly  its  eiFect  where  °°    '*""■ 
used  in  a  collective  sense,  i.  e.,  as  synonymous  with  issue  male  or  issue 
general. 

One  of  the  earliest  cases  of  this  kind  is  Bifield's  Case,  {i)  where,  upon 
a  devise  to  "A,  and  if  he  dies  not  having  a  son,  then" 
over  to  the  heirs  of  the  testator,  it  was  held  the  word  he  die  not 
"  son  "  was  used  as  nomen  colledivum,  and  that  the  devise 
created  an  entail. 

So,  in  Milliner  v.  Robinson,  (k)  where  a  testator  devised 
to  his  brother  J.,  and  if  he  should  die  having  no  son,  that  die  having  no 
the  land  should  remain  over ;  it  was  held  that  J.  had  an 
estate  tail. 

Again,  in  Robinson  v.  Robinson,  (Z)  where  the  testator  devised  his 
real  estate  to  L.  for  the  term  of  his  natural  life  and  no 
longer,  provided  he  altered  his  name  and  took  that  of  R.  and  after  hS 
and   lived  at   the  testator's  house   at  B.,  and   after   his  son  as  fie  shall 
decease  to  such  son  as  he  should  have  lawfully  to  be  begotten 
taking  the  name  of  R.,  and  for  default  of  sttcA  issue,  then  over  to  W. 
in  fee ;  and  the  testator  willed  that  L.  might  present  whom  he  pleased 
to  any  vacancy  in  any  of  the  testator's  preseutations  during  his  (L.'s) 
life,  and  that  bonds  of  resignation  should  be  given  in  favor  of  L.'s 
children  who  were   designed  for  holy  orders ;    and,  after  the  same 
should  be  disposed  of  as  aforesaid,  gave  the  perpetuity  of  the  presenta- 

T.  "  Child,"  "  children  "  are  usually  Mailing,  1  Vent.  231.  [See  also  Andrew- 
words  of  purchase,  Murphy  v.  Harvey,  4  v.  Andrew,  1  Ch.  D.  410  ;  with  which 
Edw.  132 ;  Matter  of  Sanders,  4  Paige  compare  Bennett  v.  Bennett,  2  Dr.  &  Sra. 
293 ;  Moon  v.  Stone,  19  Gratt.  130  ;  Bea-  274,  stated  below.  "  Die  without  having 
croft  V.  Strawn,  67  III.  28;  Keeder  v.  a  son"  is  a  phrase  the  construction  of 
Spearman,  6  Eich.  Eq.  88 ;  Baker  v.  which  seems  now  to  be  governed  by  1 
Scott,  62  111.  86  ;  Rogers  v.  Rogers,  3  Vict.,  u.  26,  i  29,  as  to  which  see  oh.  XLL, 
Wend.  503 ;  Chrystie  v.  Phyfe,  19  N.  Y.  ?  4.] 

344  ;  Guthrie's  Appeal,  37  Penna.  St.  9  ;        (i)  1  Moore  682,  pi.  939,  [said  by  Jes- 

Vanzant  t).  Morris,  25  Ala.  285;   Merry-  sel,  M.  E.,  (W.  N.  1880,  p.  14,)  to  be  tha 

mans  v.  Merryman,  6  Munf.  440 ;  Fair-  same  as  Bifield's  Case.] 

child  V.  Crane,  2  Beas.  105 ;  Turner  v.  '    {I)  1  Burr.  38,  2  Ves.  225,  1  Kenyoa 

Patterson,  5  Dana  292 ;  Stubbs  v.  Stubbs,  298,  3  B.  P.  C.  Toml.  180  (Robinson  v. 

11  Humph.  43.  Hides.) 

(i)  Cited   by  Hale,  0.  J.,  in  King  v. 
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tions  to  the  said  L.  iu  the  same  manner  and  to  the  same  uses  as  lie  had 
given  his  estates.  On  a  bill  to  establish  the  will,  Sir  J.  Jekyll,  M.  R., 
held  that  L.  was  entitled  for  life,  remainder  to  his  eldest,  and  but  one, 
son  for  life,  remainder  in  fee  to  W. ;  and  Lord  Talbot,  on  appeal, 
affirmed  the  decree.  But  afterwards,  a  bill  having  been  filed  by  the 
second  son  of  L.  (the  first  having  died  an  infant,)  the  Court  of  K.  B., 
on  a  case  sent  by  Lord  Hardwicke,  certified  "  that  L.  must  by  neces- 
sary implication,  to  efiectuate  the  manifest  general  intention  of  the 
testator,  be  construed  to  take  an  estate  in  tail  male."  The  Lords  Com- 
missioners, who  succeeded  Lord  Hardwicke  in  the  custody  of  the  great 
seal,  confirmed  this  certificate;  and  their  decree  was  affirmed  in  D.  P. 
after  great  consideration  and  with  the  concurrence  of  all  the  judges. 
*The  authority  of  this  case  has  long  been  beyond  the  reach  of  con- 
troversy, not  only  from  its  having  been  decided  by  the 
Robiiisono.  highest  tribunal,  but  in  consequence  of  its  frequent  recog- 
•  nit  ion.  Lord  Kenyon  founded  a  great  number  of  deci- 
sions (m)  upon  it,  and  though  he  did  not  invariably  advert  to  the  true 
principle  (sometimes  laying  an  undue  stress  on  the  words  "in  default 
of  swcA  issue")  which  a  long  line  of  cases  has  established  to  be  merely 
referential,  (n)  yet,  in  Doe  v.  Mulgrave,  (o)  he  distinctly  treated  the 
case  as  standing  on  the  ground  to  which  it  has  been  here  referred. 
Again,  in  Mellish  v.  Mellish,  (p)  where  the  devise  was  in  these 
words :  "  Hamels  to  go  to  my  daughter  C.  M.  as  follows : 
siie  iiiarries  in  cose  shc  mavries  and  has  a  son,  to  go  to  that  son  ;  in 
then  to  that  '  case  she  has  more  than  one  daughter  at  her  death,  or  her 
husband's  death,  and  no  son,  to  go  to  the  eldest  daugliter; 
but  in  case  she  has  but  one  daughter,  or  no  child  at  that  time,  I  desire 
it  may  go  to  my  brother  W.  M."  In  a  subsequent  part  of  his  will 
the  testator  added,  "  Mrs.  P.  to  receive  £200  a  yeiu-  from  C.  M.,  during 
the  life  of  Mrs.  P."  The  question  was  what  estate  C.  M.  took  iu 
Hamels.     It  was  contended  for  her,  on  the  authority  of  Wight  v. 

(m)  See  Haj  v.  Coventry,  3  T.  E.  86 ;  view  (lie  well-known  operation  of   the 

Doe  V.  Applin,  4  Id.  82;  Denn  d.  Webb  words  "in  defmilt  of  bucIi  issue"  to  cre- 

V,  Puckey,  5  Id.  303 ;   Doe  d.  Candler  v.  ate  cross  remainders  among  several  ten- 

Smilh,  7  Id.  533  ;  Doe  d.  Bean  ti.  Halley,  ants  in  tail,  which  turns  on  a  different 

8  Id.  5 ;   Doe  d.  Cock  v.  Cooper,  1  E^st  principle. 

235.  (o)  6  T.  E.  323. 

(m)  See  post  ch.  XL.,  §  3.    In  this  ob-  .{p)  2  B.  &  Cr.  520.    Examine  the  case 

servation,  which  the  writer  has  found  it  of  Seaward  v.  Willock,  5   East  198,  in 

necessary  often  to  make,  he  leaves  out  of  reference  to  this  doctrine. 
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Leigh,  {q)  Wharton  v.  Gresham,  (r)  Chorlton  v.  Craven,  (s)  Sonday's 
Case,  [t)  and  "Wyld  v.  Lewis,  (m)  that  she  took  an  estate  tail.  On  the 
other  side  it  was  insisted  that  C.  M.  took  the  fee  by  the  effect  of  the 
annuity  made  payable  by  her,  (x)  and  which  fee  was  defeasible  on 
either  of  three  events :  first,  if  she  married  and  had  a  son,  it  was  to  go 
to  that  sou  ;  secondly,  if  she  had  more  than  one  daughter  and  no  son, 
it  was  then  to  go  to  the  eldest  daughter ;  and,  thirdly,  if  she  had  no 
child  at  all  (or,  it  seems,  if  she  had  only  one  daughter),  it  was  to  go  to 
W.  M.  The  court,  however,  held  that  C.  M.  took  an  estate  tail  male. 
Bayley,  J.,  said,  "  It  may  be  collected  from  the  authorities 

,  -V    ,  1  in  7     .  .  "Son,"  held  to 

that  II  the  word  son  be  used,  not  as  destonaho  versonce,  be  a  word  of 

'  J  J-  7    limitation. 

but  with  a  view  to  the  whole  class,  or  as  comprising  the 
whole  of  the  male  descendants  severally  and  successively,  then  it  is  the 
manifest  *intention  of  the  testator  to  give  an  estate  tail;  and  it  is 
equally  clear  that  words '  are  not  to  operate  as  an  executory  devise 
which  are  capable  of  operating  in  any  other  way.  In  this  case  the 
words  are,  'Hamels  to  go  to  my  daughter  C.  M.  as  follows,  viz.,  in 
case  she  marry  and  has  a  son,  then  it  is  to  go  to  that  son.'  Now,  if 
the  word  '  son '  be  used  as  nomen  coUedivum,  it  would  give  to  C.  M. 
an  estate  to  continue  as  long  as  there  should  be  any  male  descendants 
of  her,  and  that  would  be  an  estate  in  tail  male.  I  cannot  find  in  the 
subsequent  part  of  this  will  anything  inconsistent  with  the  construction 
that  ought  to  be  put  upon  it,  if  he  had  stopped  here."  Hulroyd,  J., 
said  the  word  "son"  should  be  read  any  son.S  The  court  afterwards 
certified  "  that  C.  M.  took  an  estate  in  tail  male,  with  a  reversion  in 
fee,  iy)  subject  to  other  estates  created  by  this  will." 

It  is  evident,  from  the  concluding  woi'ds  of  the  certificate,  that  the 


{/])  15  Ves.  564,  post.  according  to  the  intent  of  the  testator  in 

(»•)  2  VV.  Bl.  10S3  :  ante  p.  *489,  n-.  each  particular  will,  Yarnall's  Appeal,  70 

<s)  Cii.  2  B.  &  Cr.  524,  post  p.  *407.  Peniia.  St.  335  ;  Haldeman  v.  Haldeiiian, 

{I)  9  Kep.  127.  40  Id.  29  ;    Kleppner  i;.  Laverty,  70  Id. 

(m)  1  Aik.  432,  post.  70;  Lachland  v.  Downing,  11  B.  Mon.  32; 

{x)    And    oihei:   grounds   which  were  Edwards  d.  Bibb,  43  Ala.  66G  ;  Tongue  j;. 

clearly  inadeqnate.  Nutwell,  13  Md.  415  ;   Akers  v.  Akei-s,  8 

8.  No  inflexible  rule  can  be  laid  down  C.  E.  Gr.  (N.  J.)  26 ;   Stokes  v.  Tilly,  1 

as  to  whether  (he  words  "sons,"  "child,"  Stockt.   130;     Wheatland  v.  Dodge,   10 

"children,"  "heirs,"  "heirs  of  the  body  "  Mete.  502;   Moran  d.  Dillehay,  8  Bush 

shall  be  considered  words  of  purchase  or  434. 

of  limitation.    But  these  words  will  be        {y)  She  was  heir-at-law. 

either  words  of  purchase  or  limitation, 
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court  considered  the  eldest  daughter  would  take  an  estate 

Kemark  on  .  t  -i      i        mi       •  •  i   •      /» 

Hellish  f.  Ill  the  event  described.     The  intention  expressed  lu  favor 

Mellish.  / 

of  the  eldest  daughter,  of  course,  would  not  operate  to 
confer  on  the  parent  an  estate' tail  which  would  descend  to  daughters. 

Again,  in  Doe  d.  Garrod  v.  Garrod,  (z)  where  a  testator  by  his  will 
devised  thus :  "  As  to  my  worldly  estate,  I  dispose  thereof 
bea  wor/of  °  as  follows :  I  give  to  my  nephew  T.  G.  all  my  lands,  to 
have  and  to  hold  during  his  life,  and  to  his  son,  if  he  has 
one,  if  not,  to  the  eldest  son  of  my  nephew  J.  G.  and  to  his  son  after 
him,  if  he  has  one,  if  not,  to  the  regular  male  heir  of  the  G.  family." 
By  codicil,  stating  that  his  nephew  T.  G.  then  had  a  son  born,  the 
testator  gave  all  his  lands  to  that  son  after  his  father's  decease ;  and 
to  his  "  eldest  son,  if  he  has  one  ;  but  if  he  has  no  son,  then  to  the  next 
eldest  regular  male  heir  of  the  G.  family."  It  was  held  that  by  the 
will  and  codicil  the  son  of  T.  G.  took  an  estate  tail.  Lord  Tenterden, 
C.  J.,  considered  that  the  testator  did  not  intend  the  estate  to  go  over 
to  the  G.  family  while  any  issue  male  of  his  great  nephew  should 
remain,  and  that  the  giving  an  estate  tail  to  the  devisee  was  warranted 
by  Sonday's  Case. 

So,  in  Doe  d.  Jones  v.  Davies,  (a)  where  a  testator,  after  premising 
that,  should  his  daughter  die  unmarried,  he  would  not  have  his  estate 
sold  or  frittered  away  after  her  decease,  but  that  it  should  be  entailed, 
devised  all  his  real  estate  to  trustees,  to  permit  his  daughter,  not  only 
to  receive  the  rents  and  profits  *thereof  for  her  own  use,  or  to  sell  or 
mortgage  any  part,  if  occasion  required ;  but  also  to  settle  on  any 
husband  she  might  take  the  same  or  any  part  thereof  for  life,  should 
he  survive  her,  but  not  without  his  being  liable  to  impeachment  for 
waste  or  non-residence,  or  neglecting  repairs.  He  then  added,  that 
Word  "  child  "  should  "  my  daught^'  have  a  child  I  devise  it  to  the  use  of 
M  noJSo^*  "^**  SUCH  CHILD  from  and  after  my  daughter's  decease,  with  a 
^'d'toconfer  reasonable  maintenance  for  the  education,  &c.,  of  such 
an  estate  tail.  q[^[\^  ;„  ^;[jg  meantime.  Should  none  of  these  cases  happen," 
the  testator  devised  the  estate  to  a  nephew,  subject  to  a  condition,  to 
reside,  &c.,  and  to  his  first  and  every  other  son,  and  in  default  he  gave 
the  estate  to  another  person  on  a  like  condition,  and  his  first  and  every 
other  son.  The  will  then  proceeded  as  follows  : — "  My  will  and  mean- 
ing for  having  the  house  and  farm  occupied  is  for  the  sake  of  improv- 
ing the  neighborhood  as  far  as  my  poor  abilities  extend,  which  would 

(s)  2  B.  &  Ad.  87.  (o)  4  B.  &  Ad.  43. 
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be  otherwise  proportionably  impoverished,  for  protecting  the  parish 
and  supporting  its  poor.  This  I  am  persuaded  is  my  daughter's  wish 
as  well  as  my  own,  whom  I  by  no  means  will  to  restrain  as  a  tenant 
for  life;  but  in  case  that  either  of  the  remaindermen  should  ill-treat 
her,  or  should  be  likely  to  turn  out  an  immoral  man,  or  a  bad  mem- 
ber of  society,  she  may,  by  the  advice  or  consent  of  the  trustees,  set 
aside  such  an  one  by  her  own  will  and  testament,  that  my  intention  of 
doing  good  in  the  neighborhood  might  not  be  defeated.  I  recommend 
it  to  my  daiighter,  for  want  of  issue  to  herself,  not  to  leave  in  legacies 
above  five  or  six  hundred  pounds,  and  that  out  of  my  charge  on 
Nevern,"  (a  distinct  property  of  the  testator),  "which  I  have  also 
articled  for,  and  entail  the  rest  for  the  further  support  of  this  house." 
At  the  time  of  the  making  of  the  will,  and  at  the  death  of  the  testator, 
the  daughter  had  no  child.  It  was  held,  that  the  word  "  child,"  as 
here  used,  was  nomen  ooUeetivum ;  it  being  evident  from  the  whole 
tenor  of  the  will  that  the  testator  intended  that  the  estate  should  not 
go  over  to  the  devisees  in  remainder  until  the  failure  of  issue  of  his 
daughter.  The  court  considered  that  the  case  came  within  the  princi- 
ple of  those  in  which  the  word  son  had  been  held  to  .be  nomen  col- 
leotivum,  particularly  Bifield's  Case. 

To  this  class  of  cases  it  is  conceived  also  belongs  the  case  of  Raggett 
V.  Beaty,  (6)  where  a  testator  devised  a  messuage  to  the  use  of  G.  (the 
second  son  of  His  nephew  J.)  to  enter  upon  and  *possess  the  same  after 
the  decease  of  his  father,  and  he  directed  the  said  J.  and  G.  to  pay  the 
sum  of  £100  within  one  year  after  his  decease  to  A  and  B  upon  cer- 
tain trusts ;  but  in  case  they  did  not  pay  the  said  sum,  he  ordered  A 
and  B  to  let  the  premises  and  receive  the  rents  until  the  £100  should 
be  paid,  they  keeping  possession  of  the  deeds  and  not  allowing  the 
said  J.  and  G.  either  to  sell  or  mortgage  any  part  of  the  premises 
until  the  legacies  were  all  paid  and  G.  was  twenty-one  years  of  age ; 
or,  if  in  case  the  said  G.  sliould  die  and  leave  no  child  law- 
fully begotten  of  his  oirni  body,  it  was  his  will  that  the  said  should  leave 
A  and  B  their  heirs  and  assigns  sliould  sell  the  premises  with  context: 

,     T       .,  .  .  ,  „  ,  .      —Held,  to 

and  distribute  the  money  arising  therefrom  amonffst  his  create  an 

,  estate  tail. 

(the  testator's)  brothers  and  sisters  and  C  and  D  or  their  • 

heirs,  in  such  shares  as  the  trustees  should  think  proper.  The  ques- 
tion sent  for  the  opinion  of  the  Court  of  C.  P.  was,  what  estate  G. 
had  upon  the  death  of  his  father.     It  was  contended  that  G.  took  an 

(6)  2  M.  &  Pay.  512,  5  Bing.  243. 
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estate  tail  as  the  result  of  the  apparent  intention  that  the  estate  should 
not  go  over  unless  there  was  an  ultimate  indefinite  failure  of  issue  of 
G. ;:  and  the  cases  relied  upon  for  this  construction  were  those  in 
which  words  importing  a  failure  of  issue  had  been  so  construed.  On 
the  other  side  it  was  argued  that  the  intention  to  be  collected  from 
the  whole  will  was,  that  G.  should  take  an  estate  in  fee,  with  an 
executory  devise  over  in  case  of  his  not  leaving  issue  at  his  death ; 
and  the  argument  for  holding  the  devisee  to  take  a  fee  was  founded 
mainly  on  the  testator's  direction  to  the  devisees  to  pay  the  ^£100 ;  and 
no  attempt  seems  to  have  been  made  to  distinguish  the  word  "child/' 
as  used  in  this  devise,  from  the  word  "  issue  "  which  occurred  in  the 
cited  cases.  The  court,  however,  certified  that  G.  took  an  estate  tail. 
This  is  the  most  signal  instance  in  which  an  estate  tail  has  been 
created  by  a  devise  over  in  case  of  the  prior  devisee  leav- 

Bemark  on  ,  ,  , 

Baggettv.  ing  no  child,  though  the  tenor  of  the  authorities  discussed 

in  the  present  chapter  and  some  others,  especially  Doe  v. 
Webber,  (c)  (in  which  Lord  Ellenborough  made  very  little  difficulty 
of  construing  the  word  "  children  "  in  such  a  position  as  synonymous 
with  issue,)  had  certainly  paved  the  way  to  such  a  result.  An  example 
of  this  species  of  construction  has  since  occurred  (though  with  an  assist- 
ing context),  in  Doe  d.  Simpson  v.  Simpson,  (d)  where  a  testator  gave 
certain  lands  to  his  son  A  his  heirs  and  *assigns  forever ;  but  if  it 
Words  refer-  should  happen  that  A  should  die  without  leasing  any  child 
nolfcfldrT'"^  or  children,  he  devised  the  estate  to  B,  C,  D,  E  and  F, 
ie*aving'no™'  their  heirs  and  assigns  forever  as  tenants  in  common,  with 
*'™''  a  limitation  Over  to  the  survivors  in  case  of  any  of  them 

dying  under  age  and  without  issue.  And  the  testator  in  a  certain 
event  devised  other  property,  subject  to  the  same  mode  of  distribution 
among  the  five  devisees  over  as  the  before-mentioned  property  given 
to  A  "in  case  he  died  without  issue."  It  was  considered  by  the  court 
•  that  the  testator  had,  by  the  latter  clause,  expressly  declared  the  mean- 
ing -of  the  prior  devise  to  be,  if  the  first  taker  should  die  withord 
issue,  (c)     [They  thought,  however,  that  even  without  this  clause  there 

(c)  1  B.  &  Aid.  713.     See  also  Hughes  Question  whether  words  referring  to 

V.  Sayer,  "1  P.  W.  534,  ante  p.  *198 ;  Wyld  failure  of  issue  meant  children,  as  in 

V.  Lewis,  1  Atk.  432,  post;  [VoUer  ».  Car-  another  gift  in  same  will. — (e)  A  strong 

ter,  4  El.  &  Bl.  173  ;  Coles  u.Witt,  2  Jur.  instance  of  refusal  to  construe  the  word 

(N.  S.)  1226.]  "  issue  "  as  synonymous  with  children  oc- 

{d)  5  Scott  770,  4  Bing.  N.  C.  333,  3  M.  curs  in  the  case  of  Malcom  ii.  Taylor,  2 

&  Gr.  929.  E.  &  My.  416,  as  the  testator  had,  in  ref- 
[VOL.  II.  *406] 


<CHAP.  XXXVIII.]    WHERE   ■WOEDS    OF   LIMITATION.  195 

■would  have  been  strong  grounds  for  coming  to  the  same  conclusion. 
And  in  Bacon  v.  Cosby,  (/)  where  a  testator  left  "his  entire  fortune 
equally  divided  between  his  two  daughters,  and  directed  that  the  por- 
tion of  his  youngest  daughter  should  devolve,  in  case  of  her  dying 
without  children,  to  his  eldest  daughter  and  her  children';"  a  similar 
construction  prevailed,  though  there  was  no  explanatory  context,  and 
the  consequence  was  that  the  gift  over  was  void  as  to  the  ])ersonal 
estate.  The  younger  daughter  never  had  a  child,  (g)  but  the  elder 
had  two  children  living  at  the  date  of  the  will,  and,  in  giving  judg- 
ment, Sir  J.  K.  Bruce,  "V.  C,  said  that,  according  to  the  whole  course 
■of  the  decisions  and  the  plainest  rules  of  construction,  the  younger 
■daughter  would  have  been  held  to  take  an  estate  tail  in  the  real  ty,  and 
an  *absolute  interest  in  the  personalty,  but  for  the  words  "and  her 
•children"  occurring  at  the  end  of  the  will  and  applied  to  the  elder 
■daughter,  coupled  with  the  fact  that  the  elder  daughter  had  children 
at  the  date  of  the  will.  This,  however,  he  thought  was  much  too 
slight  and  conjectural  a  ground  for  departing  from  a  settled  rule  of 
construction.] 

An  instance  of  the  word  "child  "  being  construed  as  qualifying  the 
word  "  heirs  "  in  the  preceding  devise,  is  afforded  by  Doe  d.  Jearrad 
V.  Banister,  (K)  where  a  testator  devised  a  certain  property  "if  ghe^,ag 
to  A  and  her  heirs,  if  she  has  any  child;  if  not,  after  the  any  <='"'''•" 

erence  to  another  subject-matter,  clearly  the  words  were  to  be  construed  as  import- 
used  the  word  issue  in  that  sense.  ing  a  general  failure  of  issue,  and  conse- 

A  bequeathed  the  residue  of  her  funded  quently  that  C.  was  absolutely  entitled, 
property  and  her  plate  to  B  and  C  for         [(/)  4  De  G.  &  S.  261.    See  Egan  v. 

their  lives,  and  after  the  decease  of  the  Morris,  2  LI.  &  Goo.  297,  where  there 

survivor  to  such  of  the  children  of  G  as  was  a  devise  to  A  for  life,  with  a  gift  over 

she  should  by  deed  or  will  appoint,*  and  if  he  should  die  unmarried  or  without 

in  default  of  appointment,  the  residue  of  children. 

the  money  in  the  funds  to  be  equally  di-        (g)  So  that  if  the  devise  had  been  to 

vided  among  the  said  children ;  and,  in  her  and  her  children,  she  would  have 

ease  C  should  die  without  issue  as  aforesaid,  taken  an  estate  tail  on  the  authority  of 

the  testatrix  bequeathed  her  funded  prop-  Wild's  Case,  see  3  M.  &  Gr.  954.     But 

«rty  and  plate  to  certain  persons.    It  was  this  reasoning  is  not  applicable  in  case  of 

held  that  the  words  "  without  issue  as  personal  estate  alone,  semb.  Stone  v.  Maule, 

aforesaid,"   in   reference   to  the  funded  2  Sim.   490;   Audsley  v.  Horn,  ante  p. 

property,  meant  without    such  issue  as  *397.] 

■were  objects  of  the  prior  gift,  i.  v.,  chil-        (A)  7  M.  &  Wels.  292.   See  GoodCitle  d. 

■dren,  but  that  as  to  the  plate,  of  which  Cross  v.  Woodhull,  Willes  592. 
there  was  no  gift  to  the  children  of  C, 

*  This  power,  it  is  observable,  was  not  considered  to  raise  an  implied  trust  for 
the  children  as  to  the  plate. 
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decease  of  herself  and  her  husband,  theu  to  B  and  her  heirs.  It  was- 
coptended  that  it  was  a  devise  in  fee,  upon  the  condition  of  A  having^ 
a  child ;  but  the  Court  of  Exchequer  lield  that  she  was  tenant  in  tail.  9' 
But  it  is  not  to  be  inferred  from  the  preceding  cases  that  a  devise. 
Whether  term  definitely  pointing  out  the  eldest,  or  any  other  individual 
ustdlSnSSJi^  son,  will  (unaided  by  the  context)  have  the  effect  of  con- 
couectivvm.  fgrring  an  estate  tail  on  the  parent.  [If  any  doubt  was 
thrown  on  this  position  by  Chorlton  v.  Craven,  (i)  it  is  removed  by 
Parker  v.  Tootal.(A)  Both  cases  arose  on  the  same  will,  inwhich]^the 
devise  was  to  Thomas  C.  during  his  natural  life,  with  remainder  tO' 
the  first  son  of  the  body  of  the  said  Thomas  lawfully  begotten  sev- 
erally and  successively  in  tail  male  of  the  name  of  C,  and  for  want 
of  such  lawful  issue  of  that  name  either  by  his  (testator's)  son  Thomas 
C.  or  his  son  James  C,  then  the  testator .  devised  the  estate  to  his 
daughters  and  their  children,  share  and  share  alike.  The  Court  of 
K.  B.,  on  a  case  from  chancery,  certified  Thomas  to  be  tenant  in  tail 
male,  which  was  confirmed  by  Lord  Eldou ;  and  in  1823  the  Court 
of  Exchequer  came  to  the  same  decision  upou  the  same  devise. 

In  the  absence  of  all  information  as  to  the  precise  grounds  of  thfr 
decision  it  might  seem  that  the  devise  to  the  son  had  some 
ohOTftou™        influence  on  the  conclusion  that  Thomas  C.  had  an  estate- 
tail  male.     The  words  "severally  and  successively,"  how- 
ever, give  rise  to  a  strong  suspicion  that  a  devise  to  the  second  and 


9.  In  a  devise  to  A,  "  and  if  she  shall  dren  taking  their  mother's  share,"  Smith's 

die  leaving  lawful  issue,  unto  such  chil-  Estate,  9  Phila.  348.    So  a  devise  to  A  to 

dien,  a  remainder  is  given  to  the  chil-  hold  "  to  her  and  her  children  forever," 

dren  by  purchase,  Chrystie  v.  Phyfe,  19  with  limitation  over,   if  she  should  die 

N.  y.  347  ;  so  to  A  "  and  such  children  leaving  no  cliildren,  Hannan  v.  Osbom,  4 

as  shall  at  her  death  be  living  and  attain  Paige  336  ;  so  to  children  for  life,  with 

21,"  .Tayloe  v.  Gould,  10  Barb.  388;  or  remainder  to  their  children,  and  limita- 

simply  be  then  living.  Ruber's  Appeal,  tion  over  if  any  die  without  issue,  Sheets' 

80  Penna.  St.  348 ;  or  "  if  she  leaves  any  Appeal,  52  Penna.  St.  257 ;  so  to  A,  "  aU 

at  her  death,"  Dougherty  v.  Dougherty,  2  lowing  her  to  make  such  distribution  as- 

Strobh.  Eq.  63  ;   or  at  her  death  to  be  she  may  judge  best  among  my  children," 

equally  divided   between  her  children,  Stableton  v.  Ellison,  21  Ohio  St.  527 ;  or 

share  and  share  alike,  Bool  *.  Mix,  17  to  A  in  trust  for  his  children,  to  be  di- 

Wend.  119  ;  Williams  v.  Sneed,  3  Coldw.  vided  among  them  at  his  death,'  Masuri* 

633  ;    Stubbs  o.  Stubbs,  11  Humph.  43  ;  v.  Penna.  Annuity  Co.,  33  Leg.  Int.  176. 

Bowers  v.  Bowers,  4  Heisk.  293 ;  Moon  v.  (i)  3  D.  &  Ryl.  808,  cited  2  B.  &  Cr 

Stone,  19  Gratt.  130;   or  as  tenants  in  524. 

common.  Chew's  Appeal,  37  Penna.  St.  [(i)  11  H.  L.  Cas.  143. 
23  J  or  to  A  and  her  children,  "  the  chil- 
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other  sons  successively  in  tail  was  inadvertently  omitted:  [and  the 
true  construction  of  the  will  being  again  mooted  in  1865,  it  was  held 
in  D.  P.,  (^)  that  such  a  devise  was  necessarily  implied  by  those  *  words; 
and  that  tlie  words  "  first  and  other  sons  "  were  not  words  of  limita- 
tion enlarging  the  estate  of  Thomas,  but  that  they  gave  all  the  sons 
of  Thomas  successively  estates  in  tail  male  by  purchase  in  remainder 
after  Thomas'  life  estate.  The  decision  of  K.  B.,  according  to  which 
Thomas  was  tenant  in  tail  male,  and  in  which  (understanding  thereby 
tenant  in  tail  male  in  remainder  after  the  estates  tail  of  his  sons)  the 
House  was  inclined  to  agree,  was  considered  to  depend  on  the  subse- 
quent words  "in  default  of  such  issue  of  that  name  either  by  Tliomas 
or  James,"  the  word  "such"  being  referred  to  "male"  in  the  previous 
gift.]  (m) 

A  question  of  this  kind  was  much  discussed  in  Doe  d.  Burrin  v. 
-Charlton,  (m)  where  a  testator  devised  a  messuage  to  his  pg^j^g  („ 
ikinsman  S.  C.  for  his  life,  and  after  his  decease  to  the  heWrfotT"" 
■eldest  son  of  S.  C,  but  for  want  of  such  issue,  then  to  his  ^ta?e  tau 
{S.  C.'s)  daughters  or  daughter,  share  and  share  alike,  for-  "'*''^' 
ever ;  but  in  case  his  said  kinsman  had  no  issue,  then  to  hold  to  S.  C. 
his  heirs  and  assigns  forever.     It  was  contended,  on  the  authority  of 
the  last  case,  that  the  word  "  son  "  was  to  be  construed  as  nomen  eol- 
■lectivum ;  and  consequently  that  S.  C  took  an  estate  tail  male,  pre- 
cedent to  the  general  estate  tail  which  was  assumed  to  arise  by  impli- 
oation  from  the  words  referring  to  a  failure  of  issue  in  the  devise 
over,  (o)     But  the  court  decisively  negatived  this  construction,  being 
of  opinion  that  neither  the  devise  to  the  eldest  son  alone,  nor  the  words 
"for  want  of  such  issue"  following  such  devise,  created  an  estate  tail. 
In  none  of  the  cases  had  there  been  that  strict  reference  to  a  single  in- 
•dividual  which  occurred  in  the  case  before  the  court,  except  in  Chorlton 

(l)  Parker  v.  Tootal,  11  H.  L.  Cas.  143.  for  life  only  with  contingent  remainders 

The  actual  decision  turned  on  a  totally  over.     Either  way  he  had  acquired  the 

•different  point ;  but  the  opinions  of  Lords  fee  simple  by  recovery,  and  this  was  all 

Westbury,  Cranworth  and  Chelmsford  (as  that  was  decided  in  the  Court  of  Exch., 

stated  above)  were  deliberately  given  for  Bushton  v.  Ci-aven,  12  Pri.  599. 
the  express  purpose  of  discouraging  fu-        (m)   As  to  this  last  point,  see  S.  C, 

ture  litigation.   Thomas  never  had  a  son,  mentioned  again,  eh.  XL.,  J  3,  subs.  1.] 
and  no  decided  opinion  was  given  whether        (n)  1  Scott  N.  E.  290,  1  M.  &  Gr.  429. 

he  was  tenant  in  tail  in  remainder  after  And  see  Foord  v.  Foord,  3  B.  P.  C.  Toml. 

the  estates  expressly  limited  to  his  sons  124. 

with  vested  remainders  over  (to  which,         (o)  Ante  ch.  XVII.,  ?  6. 
however,  the  House  inclined),  or  tenant 
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V.  Craven,  (p)  where  considerable  weight  was  probably  attached  to  the 
expressions  "  severally  and  successively." 

[And  in  Bennett  v,  Bennett,  (5)  where  a  testator  devised  all  his  > 
property  to  his  sister  in  fee  simple,  except  one  tenement,  which  *she 
was  to  have  for  her  life  only,  "  and  afterwards  to  my  sister's  eldest  son 
on  his  taking  the  name  of  M. ;  but  should  he  refuse  to  take  that  name,, 
or  my  sister  die  viUhout  a  son"  then  to  P.  on  his  taking  the  name  of 
M.,  and  so  on  to  his  heirs,  each  of  them  taking  the  name  of  M. ;  it 
was  contended  that  "  eldest  son "  taken  with  the  gift  over  "  if  my 
sister  die  without  a  son  "  gave  the  sister  an  estate  tail :  but  it  was  held 
by  Sir  E..  T.  Kindersley,  V.  C,  that  primarily  "  eldest  son  "  meant 
an  individual;  and  that  although  it  might  bear  the  sense  of  issue 
male  if  the  context  required  it,  there  was  here  no  such  context ;  on  the 
contrary,  if  "  eldest  son  "  were  so  construed  the  gift  over  if  "  he  "  re- 
fused to  take  the  name  must  also  be  read  "if  all  issue  male"  however 
remote  refused — which  could  not  be  the  intention.  As  to  the  gift" 
over  "  without  a  son "  the  V.  C.  said  it  was  exactly  correlative  to- 
"eldest  son  :"  it  was  the  same  thing  whether  the  testator  said  "if  she- 
die  without  a  son  "  or  "if  she  die  without  an  eldest  son  ;"  since  if  she- 
die  without  a  son  she  must  die  without  an  eldest  son.  (r) 

But,  in  Forsbrook  v.  Forsbrook,  (s)  where  a  testator  declared  that 

his  real  and  personal  property  sliould  be  inherited  by  his 

"eldest son"      nephews  T.  F.  and  C  F.  during  their  lives,  and  after 

held  lo  give  an  *  ^  o  ^ 

estate  tail,  on     their  death  by  their  eldest  sons  for  their  lives,  and  so  on>. 

the  context,  •'  '  * 

the  eldest  son  of  the  tvvo  families  of  the  name  of  F.  to  in- 
herit the  aforesaid  property  forever,  and  that  each  two  of  the  succeed- 
ing inheritors  should  inherit  the  property  free  from  encumbrances;  it 
was  held  by  Lord  Cairns  and  Sir  J.  Rolt,  L.JJ.,  that  the  words  "and 
so  on,  &c.  forever"  indicated  a  series  of  inheritances,  and  were  words- 
of  limitation  giving  estates  tail,  not  to  the  eldest  sons  of  T.  F.  and  C. 
F.  (for  they  were  expressly  made  tenants  for  life),  but  to  T.  F.  and  C. 
F.  by  way  of  remainder  after  those  life  estates.     That  estates  of  inheri- 


(p)  Since  explained  in  Parker  v.  Too-  410,  where  a  gift  over  "in  default  of  a 

tal,  sup.  son  "  (following  a  gift  to  the  eldest  son) 

[(g)  2  Dr.  &  Sm.  266.     It  was  held  was  held  to  mean  a  general  failure  o£ 

that  the  sister's  first-born  son  took  at  his  issue.     But    Bennett  v.  Bennett  is  dis- 

birth  a  vested  fee  simple  subject  to  a  con-  tinguished  by  the  additional  event  of  re- 

ditioa  subsequent  which  was  void  for  re-  fusal  to  take  the  name  of  M. 
moteness.  (s)  L.  B.,  3  Ch,  93.    See  also'Jenkin» 

(r)  Cf.  Andrew  v.  Andrew,  1  Ch.  D."  v.  Hugjies,  8  H.  L.  Cas.  571. 
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tance  were  intended  (it-  was  added)  was  further  shown  by  the  direction 
respecting  encumbrances,  which  would  have  been  unnecessary  if  the 
estates  were  only  for  life. 

In  Lewis  v.  Puxley,  (<)  a  testator  devised  his  real  estate  in  the 
county  of  P.  to  his  eldest  son  John,  for  life,  and  to  his  ,,„   . ,    ,,, 

•'  _  '  '  "  To  A  for  life, 

eldest  legitimate  son  after  his  death ;  and  in  default  of  such   ^J^j^^ggn  ^ftg, 
issue,  he  gave  it  in  like  manner  to  his  son  Richard ;  and  ^eidln'estate 
in  case  Richard  had  no  legitimate  issue  male,  then  in  like  forceo^subae- 
manner  to  the  offspring  *about  to  be  born  of  his  (testa-  ?„  tSi ''^ii'lfke 
tor's)  wife,  and  in  default  of  such  issue,  to  his  own  right  "''""®'^- 
heirs.     And  he  declared  that  he  made  no  provision  for  his  son  E'chard 
if  John  lived,  because  he  knew  he  was  otherwise  well  provided  for. 
It  was  contended,  on  the  authority  of  Doe  v.  Charlton,  that  the  devise 
to  John  and  his  eldest  son  after  him,  gave  John  no  more  than  an. 
estate  for  life,  and,  on  the  authority  of  Goodtitle  v.  "Woodliull,  (u)  that 
this  could  not  be  affected  by  the  subsequent  expressions  in  the  devise 
to  Richard :  but  the  Court  of  Exchequer,  while   allowing  the  first 
branch  of  the  argument,  rejected  the  second,  and  held  that  the  expres- 
sion "  eldest  legitimate  son  "  was  explained  by  the  subsequent  part  of 
the  will  to  be  nomen  collectivum,  and  gave  John  an  estate  tail. 

But  the  case  may  be  reversed,  and  the  words  "eldest  son,"  or  the 
like,  which  might  otherwise  have  conferred  an  estate  tall  on  the  parent, 
may,  by  a  similar  argument,  be  confined  to  their  literal  meaning.  By 
such  referential  expressions  the  testator  is  supposed  to  show  the  sense 
in  which  he  understands  the  preceding  devise.]  (x) 

(t)  16  M.  &  Wei.  733.  Cas.  517,  overruling  the  decision  of  the 

(«)  Willes  592.  Court  of  Exchequer  on  the  same  will, 

(x)  East  V.  Twyford,  9  Hare  713,  4  H.  L.     9  Hare  730,  n.] 
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11. 


*  CHAPTER  XXXIX. 
"issue,"  where  constetjed  as  a  word  of  limitation. 


Devises  to  a  Persim  and  his  Issue. — 
Effect  of  Words  creating  a  Tenancy 
in  Common, — of  Words  of  lAmita- 
tion  in  Fee  simple,  and  other  modi- 
fying Expressions. 

l.Deidses  to  A  for  Life,  with  Ee- 
mainder  to  his  Issue.— Effect  in 
these     Cases  ^  of  —  2.   Superadded 


Words  of  lAmitation.  3.  Words 
of  Distribution  and  Modification 
with  or  without  words  of  Limitor 
tion  superadded.  4.  Clear  Words  of 
Explanation, — Issue  synonymous  with 
Sans  and  Children.  5.  Deoise  over 
in  case  of  failure  of  Issue  at  the 
Death. 


"Issue'*  a 
word  of  limi- 
tation, wtien. 


"Issue"  is  nomen  coUeoHvum,  and  a  word  of  very  extensive 
import.  The  term  embraces  descendants  of  every  degree 
whensoever  existent,  and,  unless  restricted  by  the  context, 
cannot  be  satisfied  by  being  applied  to  descendants  at  a 
given  period.  The  only  mode  by  which  a  devise  to  the  issue  can  be 
made  to  run  through  the  whole  line  of  objects  comprehended  in  the 
term  is  by  construing  it  as  a  word  of  limitation  synonymous  with  heirs 
of  the  body,  by  which  means  the  ancestor  takes  an  estate  tail  j  1  an 


1.  The  word  "  issue  "  is  a  word  of  limi- 
tation— when,  Kingsland  v.  Bapelye,  3 
Edw.  1 ;  Ogdeu's  Appeal,  70  Penna.  St, 
501 ;  Earle  v.  Hopkins,  1  Browne  App. 
(Pa.)  55 ;  Paxson  v.  Leflferts,  3  Eawle  59 
Kay  V.  Scates,  37  Penna.  St.  31 ;  Angle  v. 
Brosiua,  43  Id.  187  ;  Den  v.  Emans,  Penn, 
(N.  J.)  967 ;  James'  Claim,  1  Dall.  47 
Gibson  v.  McNeely,   11   Ohio  St.  131 
Powell  V.  Board  of  Dom.  Miss.,  49  Penna, 
St.  46 ;  Kleppner  v.  Laverty,  70  Id.  70 
Chelton  d.  Henderson,  9  Gill  432;  Bram- 
ble V.  Billups,  4  Leigh  90. 

In  Powell  V.  Board  of  Domestic  .Mis- 
sions,'49  Penna.  St.  46,  53,  Strong,  J., 
says :  "  Undoubtedly  in  a  will  the  word 
'  issue '  is  regarded  as  primarily  a  word 
of  limitation,  and  as  synonymous  with 
[vol.  n.  *411] 


the  technical  vfords  'heirs  of  the  body.' 
Hence  it  is  presumed  that  when  »  testa- 
tor devises  an  estate  for  life,  with  a,  re- 
mainder to  the  issue  of  the  devisee  of 
that  estate,  he  intends  the  remainder-men 
to  take  as  heirs  of  the  body  by  descent 
from  their  ancestor-,  ratlier  than  as  pur- 
chasers, themselves  the  root  of  a  new 
succession.  This  intent,  however,  is  but 
a  presumption.  Even  the  strictly  tech- 
nical words  '  heirs,'  or  '  h,eirs  of  the  body,' 
may  be  shown  by  the  context  of  the  will 
to  have  been  used  as  merely  descriptive 
of  persons,  in  which  case  they  are  re- 
garded as  words  of  purchase  and  not 
words  of  limitation.  The  intent  of  the 
testator  to  use  them  in  such  an  abnormal 
sense,  must,  indeed,  unequivocally  appear, 
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estate  capable  of  comprising  in  its  devolution,  though  not  simultane- 
ously, all  the  objects  embraced  by  the  word  "  issue  "  in  its  largest  sense.  ■ 


but  when  made  thus  to  appear,  it  prevails 
over  the  legal  presumption  to  the  con- 
trary arising  from  the  use  of  words,  which, 
unexplained,  are  words  of  limitation. 
In  regard  to  this  there  is  no  doubt.  And 
it  is  equally  certain  that  by  the  same 
means  the  word  '  issue '  may  be  shown  to 
have  been  used  as  a  word  of  purchase, 
meaning  children,  grandchildren,  &c. 
Being  not  strictly  a  technical  word,  never 
a  word  of  limitation  except  when  used  in 
a  will,  it  requires  even  less  to  overcome 
the  presumption  that  a  limitation  was 
intended  by  its  use  than  is  demanded  to 
rebut  the  presumption  arising  from  the 
nse  of  the  words  '  heirs  of  the  body.'  In 
Doe  d.  Cooper  v.  Col  lis,  4  T.  B.  294, 
Lord  Kenyon  said :  ' In  a  will,  'issue '  is 
either  a  word  of  purchase  or  of  limita- 
tion, as  will  best  answer  the  intention  of 
the  devisor,  though  in  the  case  of  a  deed 
it  is  universally  a  word  of  purchase.  In 
JBackhouse  v.  Wells,  1  Eq.  Ab.  184,  p.  27, 
cited  in  Fearne  on  Kemainders  *105,  a 
devise  to  one  for  life  only,  and  after  his 
death  to  the  issue  male  of  his  body,  and 
to  the  heirs  male  of  the  bodies,  of  such 
issue,  was  held  to  give  but  an  estate  ior 
life  in  the  first  taljer,  Here  the  presump- 
tion arising  from  the  use  of  tlie  word  issue 
was  rebutted  by  the  restrictive  word  only 
attached  to  the  gift  of  the  life  estate,  and 
by  the  fact  that  words  of  limitation  were 
added  to  the  devise  in  the  remainder  to 
the  issue  male.  These  circumstances 
would  have  been  entirely  insufiBcient  Had 
the  devise  to  the  remainder-men  been  to 
them  by  the  words  '  heirs  of  the  body.' ' 
Upon  this  case  Lord  Chancellor  Parker 
remarked  that,  if  the  words  heirs  male 
had  been  used  instead  of  issue  male,  the 
operation  of  the  law  would  have  been 
too  strong  for  the  intention  of  the  testator. 
Mr.  Smith,  also,  in  his  Treatise  on  Execu- 
tory Interests,  p.  528,  asserts  that  '  there 
is  a  less  degree  of  presumption  against 


construing  the  word  issue  a  word  of  pur- 
chase, than  against  construing  the  words 
heirs  of  the  body  to  be  words  of  purchase, 
and  a  still  less  degree  of  presumption 
against  that  construction  of  the  word 
issue,  than  against  the  same  construction 
of  the  word  '  heirs '  generally  ;  so  that, 
prima  fade,  the  word  issue  is  more  likely 
to  be  a  word  of  purchase  than  tlie  words 
heirs  of  the  body,  and  still  more  likely 
than  the  word  '  heirs '  generally.'  So  in 
Lessee  of  Findlay  v.  Eiddle,  3  Binn. 
160,  Yeates,  J.,  after  remarking  that 
heirs  and  heirs  of  the  body  have  been 
restrained  as  words  of  purchase  when 
the  same  were  evidently  used  in  a  will 
in  that  sense,  added,  'they  always  give 
way  with  greater  difiiculty  than  the  word 
issue.' " 

"The  word  'issue,'  in  a  devise,  as  a 
word  of  limitation,  is  synonymous  to 
heir  ;  it  is  nomen  collectivum,  and  takes  in 
the  whole  generation.''  Pennington,  J., 
in  Den  v.  Emans,  Penn.  (N.  J.)  967,  971. 
"If  an  estate  be  devised  to  A,  and  his 
heirs,  or  his  heirs  and  assigns,  but  if  he 
die  without  lawful  issue,  then  over  to  B, 
*  *  *  the  words — '  die  without  lawful 
issue ' — implj'  an  intent  in  the  testator  to 
limit  the  estate  to  the  lineal  or  blood  heirs, 
as  distinguished  from  the  collateral  heirs 
of  the  devisee."  Bullock,  J.,  in  Arnold 
t>.  Brown,  7  E.  L  188,  195.  "In  a  deed 
the  term  '  issue '  is  universally  a  word  of 
purchase.  *  *  *  The  term  may  be, 
and  often  is,  especially  in  wills,  construed 
as  meaning  children,  where  such  appears 
to  be  the  intention  of  the  testator.  But 
such  intention  must  be  gathered  from  the 
instrument  itself."  Green,  C,  in  Price 
V.  Sisson,  2  Beas.  1C8,  177.  See,  also, 
Daniel  v.  Whartenby,  17  Wall.  639,  645 ; 
Hill  V.  Hill,  74  Penna.  St.  173;  Burleson 
Bowman,  1  Eich.  Eq.  Ill;  Edwards  v. 
Bibb,  43  Ala.  666,  672. 

In  Angle  v.  Brosius,  43  Penna.  St.  187, 
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Opinions  certainly  have  differed  as  to  the  signification  of  the  word 
issue.  It  has  been  denominated  by  some  judges  (a)  and  writers  a  word 
of  limitation ;  and  a  devise  to  A  and  his  issue  has  even  been  stated 
by  an  eminent  judge  as  "  the  aptest  way  of  describing  an  esta,te  tail 
according  to  the  statute; "(6)  by  others,  "issue"  has  been  called  a 
word  of  purchase,  or  an  ambiguous  word,  (c)  However,  it  is  not  from 
such  dieta  that  the  true  legal  acceptation  of  the  word  is  to  be  collected, 
but  from  the  adjudications  fixing  its  operation.  Unhappily,  some 
discordancy  prevails  even  here,  and  an  examination  of  the  cases  will 


189,  it  is  said  by  Strong,  J. :  "  The  word 
'issue'  is  well  adapted  for  a  word  of 
limitation,  having  much  more  aptitude 
for  saoh  an  use  than  it  has  to  designate 
the  objects  of  a  gift.  In  signification  it 
very  nearly  resembles  the  technical  phrase 
'heirs  of  the  body,'  and  indeed  the  two 
were  used  as  synonymous  in  the  statute 
de  donis.  Hence  it  has  long  been  settled 
that  when  real  estate  is  devised  by  one 
or  more  limitations  in  the  same  will  to  a 
person  and  his  issue,  the  word  issue  will 
be  construed  as  a  word  of  limitation,  so 
as  to  give  the  ancestor  an  estate  tail 
unless  there  are  expressions  in  the  will 
unequivocally  indicative  of  a.  contrary 
intention.  It  may  be  that  less  is  required 
to  overcome  the  primary  meaning  of  the 
word  'issue,'  when  used  in  a  will  than 
would  be  necessary  to  destroy  the  force 
of  the  technical  words  '  heirs  of  the 
body ; '  but  it  cannot  be  regarded  as  a 
word  of  purchase,  unless  the  context 
clearly  shows  that  the  testator  intended 
to  use  it  iu  the  abnormal  and  restricted 
sense  of  children,  sons,  daughters,  &c. 
*  *  ■  *  What,  then,  is  the  effect  of  the 
added  words  '  or  heirs '  in  the  devise  of 
the  remainder  ?  Certainly  not  to  weaken 
the  force  of  the  words  '  legal  issue,'  and 
to  show  that  the  testatrix  intended  by 
them  not  limitation  but  personal  descrip- 
tion. Whatever  may  be  their  meaning, 
it  is  manifest  that  the  added  words  are 
not  restrictive.  They  are  strictly  words 
of  limitation.  They  point  to  no  persons. 
They  express  only  the  character  in  which 


the  remainder-men  are  to  take,  and  they 
are  the  only  words  which  the  testatrix 
has  used  explanatory  of  the  devise  to  the 
legal  issue  of  Samuel  C.  Boss." 

Instead  of,  and  with  like  force  as,  the 
word  "issue''  are  used  —  "offspring," 
Bramble  v.  Billups,  4  Leigh  90 ;  Allen  v. 
Marble,  31  Penna.  St.  117  ;— "progeny," 
Bridges  v.  Wilkins,  3  Jones  Eq.  342 ; 
"  descendants,"  Hamlin  v.  Osgood,  1  Eedf. 
409;  Barstow  v.  Goodwin,  2  Bradf.  413; 
Baker  v.  Baker,  8  Gray  101 ;  Torrance  v. 
Torrance,  4  Md.  11. 

In  Shreve  v.  Shreve,  43  Md.  382,  issue 
were  held  to  take  as  purcl\a3ers  under  a 
devise  to  childi'en  for  life,  and  on  the 
death  of  either  to  his  issue ;  so  Williams 
V.  Angell,  7  R.  I.  145.  So  to  sisters  "  and 
their  issue,"  Bridges  v.  Wilkins,  3  Jones 
Eq.  342.  So  to  A  for  life,  and  after  her 
death  to  the  lawful  issue  of  her  body, 
which  should  be  living  at  her  death, 
Smith  V.  Coyle,  83  Penna.  St.  242 ;  or  in 
case  of  A's  death  leaving  lawful  issue  to 
such  issue.  Day's  Estate,  33  Leg.  Int.  228. 

[(o)  See  per  Parke,  B.,  15  M.  >%  Wels. 
272 ;  Eoddy  v.  Fitzgerald,  6  H.  L.  Gas.  823.] 

(6)  Per  Lord  Thurlow,  in  Hockley  v. 
Mawbey,  1  Ves.,  Jr.,  149. 

(c)  See  judgment  in  Ginf  er  d.  White 
V.  White,  Willes  348 ;  Eoe  d.  Dodson  v. 
Grew,  2  Wils.  324;  Doe  d.  Cooper  v. 
Colljs,  4  T.  R.  299;  Earl  of  Oxford  v. 
Churchill,  3  Ves.  &  B.  67 ;  Lyon  „.  Mit- 
chell, 1  Mad.  473;  Tate  d.  Clarke,  1 
Beav.  105 ;  Doe  d.  Gallini  v.  Gallini,  3 
Ad.  &  Ell.  340. 
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serve  to  evince  that,  in  the  enuncia*tion  of  any  general  proposition  on 
the  subject,  the  utmost  caution  is  requisite.  [According  to  the  latest 
decisions,  however,  "issue"  is  prima  fade  a  word  of  limitation, 
equivaftnt  to  "  heirs  of  the  body,"  2  but  more  flexible  than  these  and 
more  easily  restricted  in  its  meaning  by  the  context.]  (d) 

With  regard  to  a  devise  simply  to  a  person  and  his  issue,  no  doubt 
can  at  this  day  be  raised  as  to  its  conferring  an  estate  tail ;  Revise  u>  a 
and  it  may  be  observed  that  such  a  devise  is  not  (like  a  Smpiy  gives 
devise  to  a  person  and  liis  children)  (e)  dependent  on,  or,  it  estate  tail. 
seems,  in  the  least  degree  influenced  by  the  fact  of  there  being  or  not 
being  issue  of  the  devisee  living  at  the  date  of  the  will,  or  at  any 
other  period.  (/)     Upon  the  same  principle  as  that  on  wliich,  in  the 
cases  jast  referred  to,  the  devisee  is  held  to  be  tenant  in  tail  where  the 
property  can  reach  the  children  in  no  other  way,  he  is  here  construed 
to  take  an  estate  tail  at  all  events,  namely,  because  there  is  no  other 
mode  by  which  the  testator's  bounty  can   be  made  to  flow  to  and 
embrace  the  whole  range  of  intended  objects.  3 

[So  a  devise  to  several  persons  and  their  issue,  [g)  or  to  So,  to  a  daaa 
a  class  and  their  issue,  (A)  confers  an  estate  tail.]  laaue. 


2.  Cmira,  Baker  v.  Scott,  62  111.  86,  93. 

[(d)  Per  Wood,  V.  C,  Kay  24,  1  K. 
&  J.  362.  See  also  Bradley  v.  Cartwright, 
L.  E.,  2  C.  F.  511.] 

(e)  AtUb  p.  *389. 

(/)  Hale,  C.  J.,  in  King  v.  Melting, 
1  Vent.  231,  says,  "though  the  word 
children  may  be  Tnade  nomen  coUectimum, 
the  word  issue  is  nomen  coUectivum  of 
itself."  [See  S.  C,  2  Lev.  58,  3  Keb.  95. 
This  dictum  seems  to  refer  only  to  issue 
when  taking  expressly  by  way  of  remain- 
der :  for,  after  stating  the  effect  of  a  de- 
vise to  B  and  the  issue  of  his  body  (B 
having  "no  issue  at  the  time)  to  be  an 
estate  tail,  the  C.  J.  adds,  "I  agree  it 
would  be  otherwise  if  there  were  issue  at 
that  time."  However  (as  Lord  Hard- 
wicke  said,  3  Atk.  396)  Wild's  Case  was 
decided  before  it  was  fully  settled  that 
"issue"  was  as  proper  a  word  of  limita- 
tion as  ■'  heirs  of  the  body ; "  and  in 
Martin  v.  Swannell,  2  Beav.  249,  the 
question  whether  there  was  issue  or  not 
at  the  time  of  the  devise  appears  to  have 


been  thought  immaterial,  since  it  was  not 
adverted  to. 

3.  Den  v.  Emans,  Penn.  (N.  J.)  967 ; 
Kay  V.  Scates,  37  Penna.  St.  31 ;  James' 
Claim,  1  Dall.  47 ;  Angle  v.  Brosius,  43 
Penna.  St.  187 ;  Paxson  v.  Lefferts,  3 
Eawle  59;  Gibson  v.  McNeely,  11  Ohio 
St.  131 ;  Powell  v.  Board  of  Dom.  Miss., 
49  Penna.  St.  46. 

(g)  Parkin  v.  Knight,  15  Sim.  83 :  the 
gift  was  to  several  or  their  issue,  and 
"  or  "  was  read  "  and." 

(h)  Beaver  v.  Nowell,  25  Beav.  551; 
Campbell  v.  Boiiskell,  27  Beav.  325.} 
To  A  and  his  next  or  eldest  issue 
male. — It  seems  extremely  probable  that 
a  devise  to  A  and  his  next  or  eldest  issue 
male  would  now  be  held  to  give  an  estate 
tail  male,  though  the  contrary  was  de- 
cided in  the  early  case  of  Lovelace  v. 
Lovelace,  Cro.  El.  40,  which  cannot  be 
reconciled  with  later  cases,  especially 
Doe  V.  Garrod,  2  B.  &  Ad.  87,  ante  p. 
*403.  That  a  devise  to  A  and  his  next  or 
eldest  heir  confers  an  estate  tail,  vide  sujh, 

[vol.  n.  *412] 
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It  has  even  been  held  that  a  devise  to  A  and  his  issue  living  at  his 
death  creates  an  estate  tail  in  A.  (i)  In  such  a  case  it  is 
issue  !«nff  at  clear  the  issue  cannot  take  as  joint  tenants  with  him,  since 
Leid  an  estate  the  objects  are  not  ascertainable  until  the  deatlrof  the 
parent.  It  is  only  through  him  that  they  can  oecome 
entitled,  and  the  *case  falls,  therefore,  within  the  principle  of  the  rule 
in  Wild's  Case,  namely,  that  the  parent  must  take  an  estate  tail  in 
order  to  let  in  the  other  objects.  Had  the  devise  been  to  A  for  life 
with  remainder  to  the  issue  living  at  his  death,  the  case  might  have 
Ijeen  different,  (k)  All  the  objects  might  then  have  laken  by 
purchase ;  {t)  [but  even  then,  under  a  will  made  before  1838,  tlie  issue 
would  have  taken  only  estates  for  life ;  whereas  if  the  ancestor  has  an 
•estate  tail  the  issue  has  at  least  the  chance  of  acquiring  the  inheritance 
by  descent.]  (m) 

So  far  the  cases  present  little  that  can  be  the  subject  of  controversy ; 
Effects  of  ^^*  difficulty  frequently  arises  from  the  introduction  into 
modlfloation  ^hc  devise  of  expressions  inconsistent  with  the  course  of 
wiSTanratate  devolution  Or  enjoyment  under  an  estate  tail,  as,  that  the 
**"■  issue  shall  take  in  equal  shares,  or  as  tenants  in  common, 

•or  that  the  estate  shall  go  over  in  case  they  die  under  twenty-one,  which  v 


p.  *326.  But  since  Lees  v.  Mosley,  1  Y. 
<&  C.  589,  stated  post,  establishing  the 
greater  inflexibility  of  limitations  to 
heirs  of  the  body  than  limitations  to  issue, 
Ihis  must  not  be  considered  conclusive. 

(i)  University  of  Oxford  v.  Clifton,  1 
Ed.  473.  [And  see  Jenkins  v.  Hughes, 
■8  H.  L.  Cas.  571,  585.] 

(A)  See  LethieuUier  v.  Tracy,  3  Atk. 
774,  784,  796,  Amb.  204,  220,  1  Ken.  56. 

{I)  Considering  the  inclination  mani- 
fested in  some  of  the  cases  to  construe  a 
■devise  to  a  person  and  his  children  as 
amounting  to  a  devise  to  A  for  life,  with 
remainder  to  his  children,  {ante  pp.  *394, 
*398,)  perhaps  the  reader  will  not  be  dis- 
posed to  place  implicit  confidence  in  the 
adjudication  that  a  devise  to  A  and  his 
issue  living  at  his  decease  gives  to  A  an 
estate  tail.  There  would  seem  to  be  less 
•difficulty  in  such  a  case  in  reading  the 
gift  to  the  issue  as  a  remainder  than  in 
that  of  a  devise  to  A  and  his  children. 
Such  a  remainder,  though  contingent, 
[vol.  II.  *413] 


w6uld  not  now  be  destructible  during  the 
life  of  A.  At  all  events,  there  can  scarcely 
be  a  doubt  that  the  words  in  question  ap- 
plied to  personal  estate,  would  be  construed 
in  the  manner  suggested,  namely,  as  giving 
a  life  interest  to  A,  with  a  contingent  dis- 
position of  the  ulterior  interest  to  the  is- 
sue living  at  his  death  ;  [and  this  seems 
to  have  been  Lord  Hardwicke's  construc- 
tion in  Lampley  v.  Blower,  3  Atk.  396, 
where  he  held  that  the  gift  over  on  death 
without  leaving  issue  explained  the  word 
issue  in  the  gift  "  to  Francis  and  Ann  each 
one-half,  and  to  their  issue,"  to  mean  such 
issue  as  was  left  at  the  time  of  the  death. 
He  denied  that  the  issue  took  jointly  with 
the  parent,  while  at  the  same  time  he  de- 
cided that  there  was  no  lapse,  which  there 
would  have  been  if  "issue"  had  been 
taken  as  a  word  of  limitation. 

(m)  See  Shaw  v.  Weigh,  Crozier  v.  Cro- 
zier,  and  Kavanagh  v.  Morland,  stated 
post.] 
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has  been  regarded  as  inapplicable  to  issue  indefinitely.  If  the  coui^ts 
had  uniformly  rejected  these  inconsistent  provisions  as  repugnant, 
immense  litigation  and  discordancy  of  decision  would  have  been 
prevented.  This  has  been  shown  to  be  now  the  established  rule  in 
regard  to  limitations  to  heirs  of  the  body  ;{n)  and  there  might  seem, 
upon  principle,  to  be  strong  ground  to  contend  for  the  application  of 
the  same  doctrine  to  the  cases  under  consideration.  The  word  issue 
is  not  less  extensive  in  its  import  than  heirs  of  the  body :  it  embraces 
the  whole  line  of  lineal  descendants;  it  is  used  in  the  statute  de 
donis,  (o)  in  some  instances  at  least  synonymously  with  heirs  of  the 
body,  and  the  cases  are  very  numerous  in  which  it  has  been  held  to 
create  an  estate  tail.  It  will  be  seen,  however,  that,  in  some  instances, 
*the  word  issue  has  been  diverted  from  its  general  legal  acceptation 
by  the  occurrence  of  words  of  distribution,  or  other  expressions  which 
point  at  a  mode  of  devolution  or  enjoyment  inconsistent  with  an  estate 
tail,  and  which  have  been  decided  to  be  insufficient  to  convert  the  term 
heirs  of  the  body  into  children,  or  to  prevent  its  conferring  an  estate  tail. 

Some  confusion  arises  in  the  cases  from  the  neglect  to  distinguish 
between  a  devise  to  A  and  his  issue  in  one  unbroken  liuiitation,  and  a 
devise  to  A  for  life  and  aftei'  his  death  to  his  issue.  It  is  true  they 
both  converge  to  the  same  point,  when  issue  is  construed  a  word  of 
limitation ;  but  if,  on  the  other  hand,  the  issue  are  held  to  be  pur- 
chasers, they  must,  it  is  conceived,  take  differently  in  the  two  cases; 
in  the  former  jointly  with  the  parent,  in  the  latter  by  way  of  remainder 
after  him ;  though  cei-tainly,  in  some  of  the  cases,  this  distinction  has 
been  overlooked,  and  the  courts  have  shown  a  readiness,  even  where 
the  devise  is  to  a  person  and  his  issue,  not  only  to  read  "  issue  "  as  a 
word  of  purchase,  on  account  of  words  of  modification  inconsistent  with 
an  estate  tail  being  found  in  the  devise,  but  to  hold  the  issue  to  take 
by  way  of  remainder  expectant  on  the  estate  for  life  of  the  ancestor. 

Thus,  in  Doe  d.  Davy  v.  Burnsall,  {p)  where  a  testator  devised 
freehold  and  leasehold  estates  to  M.  and  the  issue  of  her  ,^^  ^  ^^^  -^^ 
body  lawfully  to  be  begotten  as  tenants  in  common  (if   ^l^nurim, 
more  than  one),  but  in  default  of  such  issue,  or,  living  in'SSit'of 
such,  if  they  should  aU  die  under  the  age  of  twenty- one  ^"^^m]/^ 
years,  and  Avithout  leaving  lawful  issue  of  any  of  their  Lider  twenty- 
bodies,  then  over  to  A ;  M.,  before  the  birth  of  a  child,  ""''  °^*'" 

'  (re)  Ante  p.  *363.  {p)  6  T.  E,  30. 

(o)  13  Edw.  I.,  c.  1. 
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suffered  a  recovery.  It  was  held  by  the  Court  of  K.  B.,  that  M.  took 
for  life,  with  remainder  in  fee  to  her  children  if  she  had  any ;  but  if 
she  had  none,  or  they  died  under  twenty-one  and  without  leaving  law-l 
fill  issue,  then  over;  and  that  this  remainder,  therefore,  being  contin- 
gent, was  barred  by  the  recovery  of  M.  The  same  devise  afterwards 
<!ame  before  the  Court  of  C.  P.,  {q)  on  a  case  from  chancery ;  and  that 
court  certified  that  M.  took  only  an  estate  for  life,  (r)  with  contingent 
remainders  over.  Eyre,  C.  J.,  said,  "If  it  were  not  for  the  words  'if 
they  shall  all  die  under  the  age  of  twenty-one  years,'  I  should  be  of 
opinion  that  this  must  be  construed  to  be  an  estate  for  life  in  M., 
remainder  in  tail  to  her  issue  as  purchasers,  with  cross  remainders  to. 
every  one  of  that  family,  and  then  *over ;  but  I  am  at  a  loss  to  know 
what  to  do  with  these  words.  If  I  were  perfectly  satisfied  with  the 
rejection  of  the  word  '  amongst '  in  Doe  v.  Applin,  (s)  I  would  reject 
them,  and  consider  this  as  a  devise  over  in  case  the  issue  of  M.  should 
die  without  leaving  lawful  issue  of  their  bodies."  (t) 

So,  in  Doe  d.  Gilman  v.  Elvey,  (m)  where  a  testator  devised  his  real 
estate  to  his  wife  for  life,  and  after  her  decease  to  his  son 
issue,' hS,  her  H.  and  to  the  issue  of  his  body  lawfully  begotten  or  to  be 
^uMyio^be^'  begotten  his,  her  or  their  heirs,  equally  to  be  divided  if  more 
than  one ;  and  if  H.  should  have  no  issue  of  his  body 
lawfully  begotten  living  at  his  decease,  then  to  A  in  fee.  H.  survived 
the  testator's  widow,  and  before  he  had  any  issue,  suffered  a  recovery. 
The  court  considered  the  case  as  falling  exactly  within  Doe  v.  Burnsall, 
the  devise  being  in  effect  to  the  issue  as  tenants  in  common.  It  was  held, 
however,  that  whether  H.  took  for  life  or  in  tail,  the  title  under  the 
recovery  was  good ;  the  remainders  iu  the  former  case  being  contin- 
gent, and  consequently  destroyed  by  it. 

Of  these  two  cases  it  may  be  observed  that  they  dedded  nothing 

(q)  Burnsall  v.  Davy,  1  B.  &  P.  215.  that  such  issue  could  never  fail  without 

(r)  The  certificate  does  not  state  who  involving  the  failure  of  the  issue  of  such 

were  entitled  under  the  contingent  re-  issue.    To  render  the  sentence  intelligi- 

mainders,  the  case  not  embracing  that  ble,  we  must  suppose  the  learned  judge  to 

point.  mean,  in  the  first  instance,  either  issue  of 

(a)  4  T.  K.  82,  post.  a  given  class  or  issue  existent  within  a 

(«)  It  is  evident  that  the  word  issue  in  given  period,  i.  e.,  either  children  or  all 

this  passage  of  the  judgment  is  used  in  issue  born  in  the  lifetime  of  the  tenant 

two  senses,  differing  in  comprehensive-  for  life,  probably  the  latter, 

ness  ;  for  if  used  as  nomen  generalissimum  (w)  4  East  313. 
in  regard  to  the  issue  of  M.,  it  is  clear 
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more  thafti  that  A's  estate  was  either  a  contingent  remain-  jjemarkson 
der  after  an  estate  for  life,  or  a  vested  remainder  after  an  f^f  Md^Soe 
estate  tail,  eitlier  of  which  was  defeated  by  the  recovery.  "'  •^'™5'- 
The  opinion  of  the  court  upon  the  alternative  of  these  propositions 
can  hardly  be  considered  as  an  adjudication  on  the  point  here  dis- 
cussed. 

As  there,  was  no  issue  of  the  devisee  at  the  time  of  the  devise  taking 
effect,  the  testator's  bounty  could  only  be  made  to  reach  the  issue  (as- 
suming that  word  to  be  intended  for  a  word  of  purchase),  under  the  joint 
devise  to  them  and  their  parent,  by  giving  him  an  estate  tail,  unless 
the  gift  to  the  issue  were  construed  as  a  remainder,  which  the  court 
undoubtedly  seemed  inclined  to  do ;  but  it  is  difBcult  to  reconcile  such 
a  construction  with  the  principle  of  the  cases  establishing  that  even  a 
devise  to  A  and  his  children  must,  under  such  circumstances,  be  con- 
strued an  estate  tail  in  order  to  let  in  the  children,  (a;)  *If  the  chil- 
dren could  be  treated  as  taking  by  way  of  remainder,  there  is  no 
necessity  for  having  recourse  to  such  a  rule.  If  in  such  cases  the 
court  is  authorized  to  turn  the  devise  to  the  issue  into  a  remainder,  the 
cases  treated  of  in  the  present  section  cease  to  exist  as  a  distinct  class, 
and  become  blended  with  those  which  form  the  subject  of  the  next 
section.  The  authorities,  however,  do  not  warrant  any  such  conclu- 
sion, as  the  two  preceding  cases  are,  for  the  reason  already  stated, 
scarcely  to  be  regarded  as  adjudications  on  the  point,  and  are  unsup- 
ported by  any  subsequent  cases.  Indeed,  in  the  only  case  that  has 
since  occurred,  in  which  the  devise  "to  the  issue  was  concurrent  with, 
that  to  tiie  ancestor,  and  not  by  way  of  remainder,  the  devisee  was 
held  to  take  an  estate  tail,  altliough  words  of  limitation  in  fee  were 
superadded.  4  The  case  here  referred  to  is  Franklin  v.  to  a  and  to 
Lay,  (y)  wliere  a  testator  devised  to  his  grandson  J.,  and  to\Ke'irTof 
to  the  issue  of  liis  body  lawfully  to  be  begotten  and  to  the  «"<='' ■^'^e- 
heirs  of  such  issue  forever,  chargeable  with  a  mortgage;  but,  if  his 
said  grandson  J.  should  die  without  leaving  any  issue  of  his  body 
lawfully  begotten,  then  over;  Sir  J.  Leach,  V.  C,  held  it  to  be 
an  estate  tail  in  J. ;  observing  that  the  words  "  dying  without  leaving 
issue"  might  of  course  be  restrained  by  other  expressions  in  the  will 

(x)  Wild's  Case,  6  Co.  17  ;   Davie  v.  a  fee  in  the  first  taker,  Gonzales  v.  Barton, 

Stevens,  Doug.  321 ;  Seale  v.  Barter,  2  B.^  45  Ind.  295 ;  Bramble  v.  Billups,  4  Leigh 

A  P.  486,  ante  p.  *390.  90. 

4.  But  where  estates  tail  have  been  (y)  6  Mad.  258,  2  Bli.  59,  n. 
abolished  hj  statute,  the  estate  would  be 
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to  issue  living  at  the  death ;  as  the  general  words  "  in  default  <5f  issue  " 
might  also  be,  hvi  not  by  words  of  limitation  superadded  to  the  issue. 

Although  there  seems  to  be  considerable  difficulty  in  reading  a  de- 
vise to  A  and  his  issue,  as  a  devise  to  A  for  life  Trith  remainder  to  his 
issue,  even  when  accompanied  with  expressions  pointing  at  a  mode  of 
enjoyment  inconsistent  with  an  estate  tail ;  yet  it  is  not  denied  that  a 
slight  indication  of  intention  in  the  context  would  be  sufficient  to 
induce  such  a  construction,  and  the  devise  would  then  be  brought 
within  the  scope  of  the  authorities  discussed  under  the  next  division. 

II. — 1.  We  come  now  to  the  consideration  of  those  cases  in  which 
a  devise  to  A  for  life,  and  after  his  death  to  his  issue,  becomes,  by  the 
operation  of  the  rule  in  Shelley's  Case,  (z)  an  estate  tail. 

One  of  the  earliest  cases  of  tliis  kind  is  King  v.  Melling,  (a)  where 
a  testator  devised  lands  to  A  for  life,  and  after  his  *de- 

To  A  for  life,  "" , 

remainders,      ceasc  he  gave  the  same  to  the  issue  of  his  body  lawfully 

the  issue  of  his  °  ,  j  s  j 

body,  held  an     begotten  ou  a  second  wife ;  and  for  want  of  such  issue  to 

estate  tail.  °  ' 

B  and  his  heirs  forever,  provided  that  A  might  make  a 
jointure  of  the  premises  to  such  second  wife,  which  she  might  enjoy 
for  her  life.  Twisden  and  Rainsford,  JJ.,  held  it  to  be  an  estate  for 
life  in  A,  in  opposition  to  Hale,  C  J.,  who  delivered  an  elaborate  and 
argumentative  opinion  in  favor  of  an  estate  tail,  which  construction 
was  afterwards  adopted  by  all  the  judges  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  K.  B. 

So,  in  Shaw  v.  Weigh,  (6)  where  the  testator  devised  lands  to  his 

wife  for  life,  and  after  her  decease  in  trust  for  his  sisters 
for  theS lives;  A  and  D,  equally  betwixt  them  during  their  naiv/ral  lives, 
leaving  issue,     without  Committing  any  manner  of  waste,  and  if  either  of 

then  to  such         ,..,  ,  i,t».--  ■  /•  r 

issue;  held  an    his  sisters  happened  to  die  leaving  issue  or  issues  of  her 

estate  tail.  t-ti-i/^hi  i  ■  /•  7 

or  their  bodies  lawfully  begotten,  then  in  trust /or  such 
issue  or  issues  of  the  mother's  share,  or  else  in  trust  for  the  survivor 
or  survivors  of  them,  and  their  respective  issue  or  issues ;  and  if  it 
should  happen  that  both  his  said  sisters  died  without  issue  as  aforesaid, 
and  their  issue  or  issues  to  die  without  issue  lawfully,  to  be  begotten,  (c) 

(2)  Ante  p.  *332.  (c)  As  these  words  would  raise  an  im- 

(o)  1  Vent.  225,  232,  2  Lev.  58,  61.  plied  gift  in  the  issue  of  the  issue,  the 

See  also  Taylor  v.  Sayer,  Cro.  El.  742  j  case  may  be  classed  with  those  in  which 

[Jordan  v.  Lowe,  6  Beav.  350.]  words  of  limitation  in  tail  are  superadded 

(J)  2  Stra.  798,  1  Barn.  B.  E.  54,  1  Eq.  to  the  devise  to  the  issue.   See  also  Franks 

Cas.  Ab.  184,  pi.  28,  3  B.  P.  C.  Toml.  120.  d.  Price,  3  Beav.  182,  post. 

[  Vide  amte  p.  *385,  n.] 
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then  over..  The  chief  question  was  whether  this  was  an  estate  for  life, 
or  an  estate  tail  in  the  sisters.  It  was  adjudged  in  D.  P.  (affirming  a 
judgment  of  the  Court  of  Great  Sessions  for  Flintshire,  which  had 
been  reversed  in  B.  E..),  that  the  devise  created  an  estate  tail,  (d) 

In  Ginger  v.  White,  (e)  Willes,  C.  J.,  questioned  this  decision  ;  but 
subsequent  cases  have  placed  its  authority  beyond  all  doubt.  (/) 

[In  Haddelsey  v.  Adams,  {g)  the  devise  was  to  the  testator's  four  , 
granddaughters  as  tenants  in  common  for  life,  with  benefit  of  survi- 
vorship, the  remainder  to  trustees  and  their  heirs  upon  trust  to  support  *> 
the  contingent  remainders  thereinafter  limited,  remainder  to  the  issue  '^ 
male  of  the  granddaughters  successively  lawfully  to  be  begotten,  and  ' 
in  default  of  such  issue  to  the  testator's  right  heirs  forever.  Sir  J. 
Romilly,  M.  E.,  held  that  the  granddaughters  took  estates  tail.] 

*II. — 2.  It  is  clear,  too,  that  issue  is  not  converted  into  a  word  of 
purchase  by  the  addition  of  words  of  limitation,  descriptive  of  heirs  of. ' 
the  same  species  as  the  issue  described..  (A)     Tims,  in  Eoe 
d.  Dodson  v.  Grew,  (t)  where  a  testator  devised  unto  his  ^rdsof 
nephew  G.  for  his  natural  life,  and  after  his  decease  to  the  superadded, 
use  of  the  male  issue  of  his  body  lawfully  to  be  begotten  To  the  hein      ' 
and  the  heirs  male  of  the  body  of  such  issue  male,  and  for  body  of  such 
want  of  suoh  rijale  issue,  then  over ;  the  Court  of  C.  P. 
held  that  G.  took  an  estate  tail.     Wilmot,  C.  J.,  said  that  the  inten-  ' 
tion  certainly  was  to  give  G.  an  estate  for  life  only;  but  the  intention 
also  was  that  as  long  as  he  had  auy  issue  male  the  estate  should  not ' 
go  over ;  (i)  and  if  we  balance  the  two  intentions,  the  weightier  is  that ' 
all  the  sons  of  G.  should  take  in  succession;     Clive,  J.,  said  too  great 
a  regard  had  been  paid  to  the  superadded  words  "  heirs  male  of  the 
body  of  such  heirs  male."     Bathurst,  J.,  laid  it  down  as  a  rule,  that 
where  the  ancestor  takes  an  estate  of  freehold,  if  the  word  "  issue  "  in 
a  -v^ill  comes  after,  it  is  a  word  of  limitation.     Gould,  J.,  observed ! 
that  the  wor4  is  used  in  the  statute  de  donis  promiscuously  with  the 

'     ) 
[(d)  This  seems  to  have  been  one  of     this  chapter.  ' . 

those  cases  where  lay  lords  voted  on  a         [(g)  22  Beav.  266.] 

question  of  law  and  decided  it  against        {h)  See  same  rule  as  to  heirs  of  the 

the  opinions  of  a  majority  of  the  judges,     body,  ante  p.  *359. 

only  three  of  whom  held  it  an  estate  tail,         (i)  2  Wils.  322 ;  better  reported  Wilm. 

and  nine  an  estatfe  for, life.]  272.    See  also  Shaw  v.  Weigh,  in  the  text.  > 

(e)  Willes  359,  pos«.  .{k)  Or  rather  that   the   issue  should 

(/)  See  cases  pamm  in  the  sequel  of     take  it.  ■      ) 
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word  "  heirs ; "  that  the  term  "  issue  "  comprehends  the  whole  generation 
as  well  as  the  word  "heirs"  (of  the-  body),  and,  in  his  judgment,  the 
word  "issue"  was  more  properly  a  word  of  limitation  than  a  word  of 
purchase. 

This  case  (which  has  always  been  regarded  as  a  leading  authority) 
To  the  iieirs  seems  to  have  overruled  Backhouse  v.  Wells,  (Z)  where  the 
deSvofth*  devise  being  to  3.  for  his  life  only,  without  impeachment 
iBBuemaie.  q£  waste,  and  after  his  decease  then  to  the  issue  male  of  his 
body  lawfully  to  be  begotten,  if  God  should  bless  him  with  any,  and 
to  the  heirs  male  of  the  body  of  such  issue  lawfully  begotten  ;  and  for 
default  of  such  issue,  over ;  it  was  adjudged  that  J.  took  an  estate  for 
life,  and  that  the  limitation  to  the  issue  was  a  description  of  the  person 
who  was  to  take  the  estate  tail. 

It  would  be  idle  to  attempt  to  distinguish  Backhouse  v.  Wells  from 
Roe  V.  Grew,  on  the  ground  of  the  words  "  only,"  and 
mxmUtMv^  "without  impeachment  of  waste,"  and  "if  God  shall 
Baokhmisev.  blcss  him  with  any."  The  first  two  expressions  merely 
show  that  the  testator  intended  to  confer  an  estate  for  life, 
and  nothing  more,  *which  sufficiently  appeared  by  the  express  limita- 
tion for  life,  and  the  last  words  are  obviously  implied  in  every  gift  of 
this  nature. 

The  authority  of  Roe  v.  Grew  has  been  confirmed  by  Hodgson  v. 
Merest,  where  the  -devise  was  to  A  for  the  term  of  his  natural  life,  and, 
after  his  decease,  then  to  the  issue  of  hia  body,  and  to  the  heirs  of  the 
body  of  such  issue,  with  remainders  over ;  and  it  was  held  that  A 
took  an  estate  tail,  (m) 

It  is  also  established  that  the  addition  of  a  limitation  to  the  heirs 
general  of  the  issue  will  not  prevent  the  word  "  issue " 
li^Sion^to      from  operating  to  give  an  estate  tail  as  a  word  of  limita- 
nenerojofthe     tion.5(n)     This  position,  indeed,  may  appear  to  be  en- 
countered   by  the  Well-known   case  of   Loddington  v, 

(Q  1  Eq.  Cas.  Ab.  184,  pi.  27,  Fort.  133.  to  "  issue  "  in  the  singular,  see  below,  p. 

[It  has  been  suggested  by  Sir  E.  Sugden,  *419.] 

3  Jo.  &  Lat.  57,  that  the  court  may  have        (m)  9  Price  556.     [So  stated  in  margi- 

considered  the  word  "  issue "  as  used  in  nal  note  only.    See  also  Irwin  v.  Cuff, 

the  singular  number,  on  the  ground  that,  Hayes  80  ;  with  which  compare  Hockley 

according  to  10  Mod.  181,  the  remainder  v.  Mawbey,  1  Ves.,  Jr.,  143,  foal.'] 
was  "  to  the  heirs  male  of  that  issue."  As        6.  4  Kent  221.    But  in  some  of  the 

(n)  See  same  rule  as  to  heirs  of  the  body,  ante  p.  *360. 
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Kime,  (o)  where  under  a  devise  to  A  for  life  without  impeachment  of 

■waste,  and  in  ease  he  should  have  any  issue  male,  then 

to  such  issue  male  and  his  hdrs  forever,  [and  if  he  die  remainder  to 

without  issue  male,  then  to  B  and  his  heirs,]  it  was  held  Afeheirs, and 

that  A  took  an  estate  for  life  only,  with  a  contingent  fee 

to  his  issue  male. 

It  will  I'equire  some  very  fine-spun  distinctions  to  reconcile  this  case 
with  subsequent  decisions.     In  King  ?;.  Burchell  (jo)  the  to  a  for  life 
testator  devised  [his  houses  at  Maidstone]  to  J.  for  his  ^^^t^aemaie 
life,  and  after  the  determination  of  that  estate  unto  the  heidSte^"' 
issue  male  of  the  body  of  J.  lawfully  to  be  begotten  and  to  *^''  ™  ^' 
their  heirs,  and,  for  want  of  such  issue,  over ;   and  if  J.  or  his  issue 
should   alien  the  premises   they  were  charged  with    £2000;    Lord 
Keeper  Henley  held  that  J.  was  tenant  in  tail,  and  that  the  proviso 
was  repugnant  and  void :  he  distinguished  Loddington  v.  Lodain„to„  „ 
Kirae  because  there  the  remainder  was  expressly  contin-  gu^he'dlby'" 
gent ;  [and  because  the  word  "  his  "  was  used  instead  of    H^°'*y>  ^-  ^■ 
the  word  "  their "  in  the  limitation  to  the  heirs  of  the  issue,  whereby 
it  appeared  that  one  particular  person  was  pointed  at,  and  that  all  the 
issue  were  not  intended  to  take.     This  force  of  the  word  "his"  is 
noticed  by  Lord  Eaymond  in  Goodright  v.  Pullyn,  (g)  where,  how- 
American  states,  at  least,  it  is  held  that    words  superadded  to  the  word  issue,  suf- 
the  decision  in  Loddington  v.  Kime  has    ficient  to  give  to  the  issue  the  inheritance 
not  been  overruled,  and  that  the  super-     without  enlarging  the' life  estate  given  to 
added  words  of  limitation  will  change    the  first  taker,  and  in  such  a  case,  there 
the  word  "issue"  into  a  word  of  purcliase,     is  authority  for  construing  the  woriisme 
Shreve  v.  Shreve,  43  Md.  382 ;  Lyles  v.     as  a  word  of  purchase,"  JJarlol,  J.,  in 
Diggs,  6  Harr.  &  J.  364 ;  Chelton  v.  Hen-     Simpers  v.  Simpers,  15  Md.  160,  190. 
-deiaon,  9  Gill  432 ;  Simpers  v.  Simpers,         (o)  1  Salk.  224,  Ld.  Eaym.  203,  [3  B. 
15  Md.  191,  note ;  Findlay  v.  Eiddle,  3     P.   C.   Toml.  64,  7wm.  Barnardiston    v. 
Binn.  139 ;  Way  v.  Gest,  14  Serg.  &  E.     Carter.] 
40.  (p)  1  Ed;  424,  Amb.  379.   [The  devise 

"  In  the  case  now  to  be  decided,  there  here  referred  to  is  the  second  one  in  the 
are  words  superadded  to  the  word  issue,  will,  namely,  of  the  Maidstone  estate, 
quite  sufficient  to  give  to  them  the  in-  The  case,  so  far  as  it  relates  to  the  first 
hei-itance  ;  and  the  law  is  that '  where  an  devise,  properly  belongs  to  the  next  divi- 
estate  is  devised  to  a  person  for  life,  with  sion  of  this  section.  No  distinction  was 
remainder  to  his  issite,  with  words  of  linii-  taken  between  the  two,  though,  as  we 
tation  superadded,  the  word  issue  will,  in  shall  hereafter  see,  they  would  now  be 
that  case,  be  construed  to  be  a  word  of  considered  to  have  different  effects, 
purchase,'"  Magruder,  J.,  in  Chelton  v.  {q)  2  Sira.  731,  stated  ante  p.  *360. 
Henderson,  as  a  note  to  Simpers  v.  Sim-  And  see  per  Sir  E.  Sugden,  3  Jo.  &  Lat. 
pars,  viii  supra.    "  In  that  will  there  were    57,  cited  above,  n.  (i).] 
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ever,  he  *referred  the  word  to  theaneestor.  If  Loddington  v.  Kim& 
is  referable  to  these  special  grounds,  it  is  not  opposed  to 
LoMUigton  V.  the  position  above  laid  down.  As  to  the  other]  distinc- 
tion talcen  by  the  Lord  Keeper,  it  naay  be  asked,  is  not 
every  remainder  to  a  class  contingent  in  this  senge,  namely,  as  respect* 
the  event  of  there  being  objects  to  claim  under  it.  Upon  this  princi- 
ple. Sir  W.  Grant,  in  Elton  v.  Eason,  (r)  held  that  the  words  "  if  any," 
annexed  to  a  limitation  to  the  heirs  of  the  body,  did  not  vary  the  con- 
struction. It  is  futile,  therefore,  to  attempt  to  preserve  Loddington 
V,  Kime  by  any  such  distinction. 

Another  decision  which  may  seem  to  militate  against  the  rule  before- 
laid  down  is  Doe  d.  Coopers.  Collis,  (s)  where  a  testator  devised  to- 
his  daughter  E.,  and  'to  S.  the  wife  of  W.,  to  be  equally  divided 
between  them,  not  as  joint  tenants  but  as  tenants  in  common,  viz.,  thet 
_  ,„  ,   ,..     ;  one  moiety  to  E.  and  her  heirs  forever,  and  the  other 

To'S.  for  life,  >' 

her'iMife^and  Dioiety  to  S.  for  the  term  of  her  natural  life,  and  after  he^- 
^"te  to'itfl^'^  decease  to  the  issue  of  her  hddy  lawfully  begotten  and  their. 
""  *■  heirs  forever.    '  There  was  no  ddvise  over.     The  question' 

was  whether  S.  took  an  estate  tail  or  an  estate  for  her  life,  with  remain-i 
der  in  fee  to  her  children ;  {t)  and  the  court  decided  in  favor  of  thei 
latter  construction,  Lord  Kenyon  observing  that  issue  was  either  a' 
word  of  purchase  or  of  limitation,  as  would  best  ans'vijer  the  intent  of 
the  devisor;  and  he  remarked  that  the  property  was  to  be  eguaUy^ 
divided,  which  it  would  not  be  if  S.  were  held  to  take  an  estate  tail ; 
for,  in  that  case,  the  reversion  in  fee  of  that  moiety, would  be  again, 
subdivided  between  the  heirs  of  the  two  daughters. 

It  is  difficult  to  accede  to  the  reasoning  which  ascribed  to  the  word*' 
Remark  on  of  division  this  influence  on  the  construction,  since  they 
Doe  V.  coiiis.  yfQT[Q  merely  applied  to  the  corpm  of  the  land,  not  to  the- 
inheritance.  At  all  events,  it  is  enough  for  our  present  purpose  to 
show  that  the  case  was  decided  upon  special  grounds,  and  not  in  oppo- 
sition to  the  doctrine  that  a  limitation  to  the  heirs  of  the  issue  super- 
added to  the  devise  to  the  "  issue  "  is  inoperative  to  vary  the  coustruc- 

(r)  19  Ves.  73.    [See  also  Marshall ».  there  -were  any  other  issue  who  could' 

Giime,  28  Beav.  375.]  have  taken ;  it  is  most  probable  there- 

(s)  4  T.  R.  294.  were  not,  as  the  eldest  child  was  only  six-' 

[(0  This  case  is  not  an  authority  that  teen  when  S.  levied  a  fine  sur  contMonce,' 

"issue"  in  such  a  limitation  is  to  be  read  &o.]  i 

"children',''  for  it  does  not  appear  that  '  I 

[VOL.  II.  *420]  '  i  - 
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tion.     As  such,  indeed,  it  would  have  been  clearly  overruled  by  sub- 
sequent cases. 

Thus^  in  Denn  d.  Webb  v.  Puckey  (m)  the  testator  devised  to  his 
jgrandson  N. /o?-  life  without  impeachment  of  waste,  and  , .  ,.,  i 

Z.    n  T  •       T  V   ,,       To  A  for  life,' 

*aiter  his  decease  to  the  issue  male  of  his'  body  lawfully  remainder  to 

•^  "^  •'     his  issue  and  to 

begotten  and  to  the  heirs  and  assign^,  of  such  issue  male  ^^^/f^Hfi^ach 
forever  ;  and  in  default  of  such  issue  male,  (hen  over.    N.  '^t^te  tSun  a. 
suffered  a  recovery,  and  the  question  raised  was  whether, 
under  the  devise,  he  was  tenant  in  tail  or  tenant  for  life  only.     The 
court  held  that  the  general  intent  of  the  testator  was  that  the  male 
,! -descendants  of  his  grandson  N.  should  take  the  estate,  and  that  none 
.  of  those  to  whom  the  subsequent  limitations  were  given  should  take 
until  all  such  male  descendants  were  extinct,  and  to  effectuate  this  it 
Avas  necessary  to  give  him  an  estate  tail ;  for  if  his  issue  took  by  pur- 
lohase,  Lord  Kenyon  thought  it  would  be  difficult  to  extend  it  to  more 
than  one,  («)  and  that  even  if  the  words  comprehended  all  the  male- 
issue  as  tenants  in  common  in  tail,  yet  that  would  not  have  answered 
the  devisor's  intention,  because  there  were  no  words  to  create  cross 
remainders  between  them,  (y)     But   it  was  held,  even  if  the  issue 
Tvould  have  taken  by  purchase,  yet  that,  being  a  contingent  remainder, 
:  it  was  destroyed  by  tlie  recovery  which  was  suffered  before  the  birth 
•of  issue,  so  that  the  defendant,  who  claimed  under  the  recovery,  was 
-entitled  quacunque  via  data.  (2) 

So,  in  Frank  v.  Stovin,  (a)  where  a  testator  devised  to  B  for  life 
without  impeachment  of  waste,  with  power  to  make  a  toB  for  life, 
jointure  to  any  future  wife,  and  after  his  decease  then  to  hisissuemaie 
t 

(u)  5  T.  R.  299.  it,  it  would  have  gone  over  to  the  other 

(a;)  He  is  made  to  say,  "It  has  been    sons  of  the  devisor,"  i.  e.,  by  descent,  for 

•contended  that  N.  took  only  an  estate  for    if  it  were  a  devise  in  fee  to  tlie  son,  of 

life ;  if  so,  what  estate  was  given  by  the     course  no  remainder  could  be  limited  on 

words,  'to  the  issue  male  of  his  body    that  estate. 

lawfully  begotten,  and  the  heirs  and  as-        {y)  They  would  clearly  have  been  im- 
sigps  of  such  issue  male  ?'     Was  it  to  ex-    plied,  but  there  seenj  to  have  been  insu- 
4end  to  more  than  one  son  ?    It  would  be    perable  obstacles  to  the  suggested   con- 
,  <3ifBcult  to  extend  it  to  more  than  one,     struction. 
and  I  conceive  that  the  eldest  must  have        [(z)  Since  8  and  9  Vict.,  c.  106,  ?  8,  no 
I  taken  the  absolute  interest  in  the  estate.  But    act  of  the  tenant  for  life  before  issue  horn 
that  would  have  defeated  the  devisor's  in-     can  now  destroy  subsequent  contingent 
tention,  because  if  it  had  descended  (qu.    remainders.    See  ch.  XXVI.] 
<ievolved  ?)  to  that  one  son,  and  he  had         (a)  3  East  548.     [See  also  Sturge  v. 
.  ^lied  without  making  any  disposition  of     Sturge,  12  Beav.  23y. 

[vol.,  II.  *421] 
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heid^Lj^"'  ^^«  '^«  o/  '^«  «"««"«  ™«^«  0/  <Ae  body  of  B  lawfully  begot- 
*^"-  ten  and  to  be  begotten  and  their  heirs;  and  in  default  of 

such  issue,  then  over.  B  had  issue,  and  afterwards  suffered  a  recovery. 
Lord  Ellenborough  was  of  opinion  that  the  case  was  governed  bv 
Roe  V.  Grew,  and  accordingly  that  B  took  an  estate  tail. 

[And  if  the  addition  of  formal  words  of  inheritance  will  not  pre- 
vent the  word  issue  from  operating  as  a  word  of  limitation,  still  less (6) 
will  informal  words  do  so  though  sufficient  *to  carry  the  inheritance,, 
such  as  "  all  my  interest "  (c)  or  "  forever."]  (d) 

It  should  be  observed  that  in  Frank  v.  Stovin  (e)  Le  Blanc,  J.,  made  a 
Effect  of  limi-  distinction  between  that  case  and  Denn  v.  Puckey  (/)  and 
'* n°d efauft of  t'l^  case  of  Doc  V.  CoUis,  (5')  by  reason  of  the  limitation 
such  issue.  •  Q^gj.  «jjj  default  of  such  issue,"  which  occurred  in  those 
cases.  [This  distinction  has  been  the  subject  of  much  discussion.  On 
the  one  hand  reference  is  made]  to  the  cases  discussed  in  the  next 
chapter  establishing  that  this  expression,  following  a  devise  to  any 
class  of  issue  refers  to  those  objects;  [and  it  is  argued  that]  if  in  the- 
case  of  a  devise  to  sons  or  children,  and  in  default  of  such  issue  over,, 
the  clause  introducing  the  devise  over  is  inoperative  to  vary  the  con- 
struction of  the  prior  devise,  how  can  it  have  inore  power  where  fol- 
lowing an  express  devise  to  issue  explained  by  the  context  to  mean 
sons  or  children  ?  The  two  cases  [it  is  said]  are  identical  in  principle  r 
and  to  say  that  the  words  "in  default  of  such  issue"  refer  to  the 
objects  of  the  prior  devise,  whoever  they  may  be,  and  that  those  objects 
mean  issue  indefinitely  by  the  effect  of  the  words  in  question,  seems- 
very  much  like  reasoning  in  a  circle,  {h)  [The  answer  is,  that  when 
it  is  a  question  whether  the  general  term  "  issue  "  is  or  is  not  explained 

(6)  See  Fuller  v.  Chamier,  L.  E.,  2  Eq.  they  were  not  so  construed  it  followed  that 

682,  ante  p.  *328.  Doe  v.  Collis,  as  far  as  it  rested  on  this 

(c)  Manning  v.  Moore,  Ale.  &  Nap.  96.  distinction,  was  overruled.     [The  whole- 

(d)  GriflBths  v.  Evan,  5  Beav.  241.]  argument  was  obviously  directed  against 

(e)  3  East  551.  Lord  Kenyon's  method  of  dealing  with 
(/)  Ante  p.  *420.  these  cases,  viz.,  first  inferring  from  the 
{g)  lb.  superadded  words  of  limitation  or  distri- 
[(A)  The  argument  is  Mr.  Jarman's,  bution,  without  taking  into  account  the 

who  concluded  that,]  if  in  Doe  v.  Collis  gift  over  in  default  of  issue,  that  '"  issue  " 
"issue  "  was  properly  construed  to  mean  was  used  for  "  children  "  (which  he  called 
children,  the  words  "in  default  of  such  the  particular  intent,)  and  then  sacrific- 
isisue''  in  Denn  v.  Puckey  and  Frank  v.  ing  that  in  order  to  give  effect  to  the- 
Stovin  ought,  according  to  the  class  of  "  general  intent,"  which  he  inferred  from 
cases  just  mentioned,  to  have  been  read  the  gift  over  in  default  of  issue :  see- 
in  default  of  such  ehUdren:   but  that  as  further  ch.  XL.,  §  3,  subs.  4. 
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by  the  context  to  mean  children,  the  whole  context  must  be  taken  into 
account,  and  that  it  is  no  more  permissible  to  exclude  the  words  "  in 
default  of  such  issue  "  from  consideration  than  any  other  part  of  the 
context.  Nearly  every  judge  who  has  had  to  construe  a  devise  to 
issue,  and  has  found  such  a  clause  in  the  will,  has  expressly  relied  on 
it  as  one  ground  for  giving  the  ancestor  an  estate  tail ;  and  in  Wood- 
house  V.  Herrick(t)  Sir  "W.  P.  Wood  distinctly  asserted  its  importance 
as  a  material  part  of  the  context.  Of  course  its  absence  is  not  conclu- 
sive in  favor  of  construing  "  issue  "  as  a  word  of  pur*chase,  and  falls 
far  short  of  reconciling  Doe  v.  Collis  with  other  authorities,  which 
have  established  that]  a  devise  to  A  for  life,  remainder  to  his  issue 
and  the  heirs  of  such  issue  with  or  without  a  limitation  over,  confers 
an  estate  tail  on  A.  {h)  [Lord  St.  Leonards  is  sometimes  cited  as  if 
he  had  laid  down  a  contrary  rule :  but  what  he  says  is  "a  devise  to  A 
for  life,  with  remainder  to  his  issue,  with  superadded  words  of  limita- 
tion in  a  manner  inconsistent  with  a  descent  from  A  will  give  the  word 
issue  the  operation  of  a  word  of  purchase."  {I) 


But,  as  already  shown,  (m)  if  the  superadded  words  of  limitation 
narrow  the  course  of  descent,  they  convert  even  "  heirs  of   §„  5,^335,1 
the  body"  into  words  of  purchase,  since  "it  is  absolutely  tetfolfwhiS'^ 
impossible  by  any  implied  qualification  to  reconcile  the  oours^e^of'de- 
superadded  words  to  those  preceding  them,  so  as  to  satisfy  ^°^"'" 
both  by  construing  the  first  as  words  of  limitation."  (n)     This  princi- 
ple appears  to  be  equally  applicable  where  the  prior  word  is  "  issue."  6 
In  Hamilton  v.  West,  (o)  where  there  was  a  devise  to  A 
for  life,  with  remainder  to  her  first  and  other  sons  in  tail  life,  with  re- 
male,  with  remainder  "to  the  issue  female  of  the  said  A  issue  female 

,,,.  r    1    •     7     T  •!  ■     1  •  and  the  heirs ' 

and  the  heirs  of  their  bodies,  with  remainder  over :  it  was  of  'heir 

,  bodies. 

held,  by  Smith,  M.  R.,  Ir.,  that  A  did  not  take  an  estate 
in  tail  female  expectant  on  the  estates  tail  of  her  first  and  other  sons, 
but  that  the  daughters  of  A  took  estates  in  tail  general  by  purchase, 
the  limitation  to  the  heirs  general  of  the  bodies  of  the  issue  being 
inconsistent  with  an  estate  in  tail  female  in  the  ancestor. 

(t)  1  K.  &  J.  352,  stated  below.  (I)  Montgomery  v.  Montgomery,  3  Jo. 

(k)  See    ace.    per    Lord    Cranworth,  &  Lat.  57,  stated  below. 

Parker  v.  Clarke,  6  D.,  M.  &  G.  109]  ;  (m)  Anle  p.  *362. 

Hayes,  Inq.  302.     [Cf.  Phillips  v.  James,  (n)  Fea.  C.  E.  183.] 

2  Dr.  &  Sm.  404,  3  D.,  J.  &  S.  72  (eieou-  6.  Davis  0.  Whartenby,  17  Wall.  639. 

tory  articles  for  settlement.)  [(0)  10  Ir.  Eq.  Eep.  75. 
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)     Here,  it  will  be  observed)  the  superadded  words  of  limitation  (heirs 

I  of  the  body)  were  more  extensive  than  those  upon  which  they  were 

engrafted  (issue  female),  and  might  have  been  satisfied  in  a  qualified 

sense  without  attributing  to  them  the  effect  of  changing  the  course  of 

descent;  just  as  in  the  case  of  a  devise  to  A  for  life,  remainder  to  his 

issue  or  to  the  heirs  of  his  body  and  their  heirs  general,  in  which  case 

"  issue  "  is  a  word  of  limitation  Notwithstanding  the  superadded  words, 

the  reason  given  being  that  "  the  superadded  words  are  not  contrary 

;  to  or  incompatible  with   the  preceding,  but  in  their  general  sense 

1  include  them;  and  there  is  no  improbability  in  the  supposition  that 

:  they  were  used  *in  the  same  qualified  sense  as  the  preceding;  and 

then  both  may  be  satisfied  by  taking  the  first  as  words  of  limitation."  (g) 

•However,  this  construction  does  not  appear  to  have  been  applied  in 

any  decided  case  where  the  superadded  words  indicate  a  special  course 

of  descept,  less  general  tlian  one  in  fee  simple ;  and  it'  is  not  improb- 

i  able  that  the  doctrine  of  Hamilton  v.  West  will  be  supported  as  well 

where  the  preceding  words  are  "  male  "  or  "  female  heirs  of  the  body  ■" 

as  where  the  more  flexible  term  "  issue  "  is  used.] 

,  II. — 3.  It  might  seem  upon  principle  to  follow  that  words  of  dis- 
Wordsofmodi-  tribution  annexed  to  the  devise  to  the  issue,  or  any  other 
rfstenTwith'an  cxprcssions  prescribing  a  mode  of  enjoyment  inconsistent 
estate  tail.  ^jj.jj  j.jjg  coursc  of  descent  under  an  estate  tail,  would  be 
no  less  inoperative  than  superadded  words  of  limitation  to  turn  "issue" 
into  a  word  of  designation ;  and  such  undoubtedly  is  the  doctrine  of 
some  at  least  of  the  cases. 

Thus,  in  Doe  d.  Blandford  v.  Applin,  (?•)  where  a  testator  devised 

■  an  estate  at  A  to  W.  for  life,  and  after  his  decease  to  and 

Devise  of  estate  .    7  .      ■  t    ■        i   j-      1^      /■  ■ 

to  w.  for  life,  :  amongst  his  issue,  and  m  default  oi  issue,  over;  it  was 
amd amongst  ■  held  that  W.  took  ail  estcite  tail:  Lord  Kenyon  and  Bul- 
in  default  of   ;   ler,  J.,  reasoned  much  on  the  words  limiting  over  the 

issue,  over,  °  ^ 

.held' an  estate    property,  and  the  latter  admitted  that  in  rejecting  the 
■  words  "  and  amongst,"  they  went  beyond  any  of  the  pre- 

(2)  Fearne  C.  E.  184,  ante  p.  *363.]  whether  Lord  Henley's  opinion  in  favor 

(V),  4  T.  R.  82;  and  see  8  T.  E.  8,  n.    of  an  estate  tail  referred  to  the  devise  of 

[See  also  King  v.  Burchell,  1  Ed.  424,  4  ,  the  Hunton  estate  (in  which  both  words 

T.  E.  296,  u.,  3  T.  E.  145,  n.,  Amb.  379,  ;  of  distribution  and  words  of  limitation 

Serj.  Hill's  MSS;  vol.  V.,  pp.  522,  633,  ,  were  superadded  to  the  gift  to  the  issue 

'  and,  Fearne  0,  E.  164.    But  it  is  not  easy    of  J.  H.)     If  it  did,  it  is  in  point  on  the 

to  collect    from  these  different  reports    question  discussed  in  this  section.     It  was 

j  [vol.,  II..  *424] 
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ceding  cases.  Grose,  J.,  referred  the  decision  to  the  broad  (and,  it  is 
conceived,  the  true)  ground,  that  the  word  issue  was  a  word  of  limita- 
,  tion,  and  different  from  children,  citing  the  declaration  of  Rainsford, 
J.,  (s)  "  that  the  word  isspe  is  ex  vi  termini  nomen  coUeotivum,  and  takes 
in  all  issues  to_  the  utmost  extent  of  the  family,  as  far  as  the  words 
heirs  of  the  body  would  do." 

The  authority  of  Doe  v.  Applin  was  denied  by  Eyre,  C.  J.,  in 
*Burnsall  v.  Davy  {t)  and  [doubted]  by  Lord  [Lough-  Remark  on 
borough],  in  Jacobs  v.  Amyatt,  (m)  but  it  is  now  indis-  Doe».Appiin. 
putable.  (a;)  The  fact  that  Lord  [Loughborough,]  in  deciding  Jacobs 
V.  Amyatt,  [where  the  words  used  were  "heirs  of  the  body,"]  found 
it  necessary  to  question  Doe  v.  Applin,  shows  that  he  saw  no  distinc- 
tion between  devises  to  heirs  of  the  body  and  issue,  in  regard  to  the 
effect  of  superadded  expressions. 

So,  in  Doe  d.  'Cock  v.  Cooper,  (y)  where  a  testator  devised  lands  to 
his  nephew  R.  for  the  term  only  of  his  natural  life,  and 
after  bis  decease  he  devised  the  same  to  the  lawful  issue  of  remainder  to' 

T»  J  J     •  !•  ■-r.ii-iT..i        ^^  issue  OB 

K.  as  tenants  m  common  ;  but  m  case  It.  should  die  with-  tenants  in 

1  ■i/»i''  1  /.I'T  common,  with 

out  Jeavina;  lawrul  issue,  then  after  his  decease  the  testa-  devise  over  in 

°  '  default  of 

tor  devised  the  lands  to  G.  in  fee.     It  was  held  that  R.  issue,  held  an 

estate  tail . 

took  an  estate  tail,  to  accomplish  the  general  intention, 
and  by  implication  from  the  words  devising  over  the  property  in  case 
E..  should  die  without  igsue.  (z)  In  this  case,  even  if  the  issue  took 
as  purchasers,  the  contingent  remainder  to  them  had  been  destroyed 
.by  a  recovery  suffered  by  R. ;  but  the  court  decided  the  .case  unre- 
servedly on  the  other  point.  7 

so  treated  by  Vood,  V.  C,  in  Woodhouse  [u]  4  B.  C.  C.  542,  [13  Ves.  479,  n., 

V.  Herrick,  1  K.  &  J.  352,  stated  post,  and  post  ch.  XLIV.,  (personalty.) 

,  by  Sir    E.   Sugden    in    Montgomery  v.  {x)  Except  when  viewed  with  relation 

Montgomery,  3  Jo.  &  Lat.  58,  59,  and  to  the  distinction  introduced    by  later 

questioned  by  both  those  judges.     But  cases,  (see  yosi,)  that  as  the  devise  was  of 

it  may  be  observed  that,  whatever  the  "  an  estate,"  the  issue  taking  by  purchase 

weight  due  to  an  opinion  of  Lord  Henley,  might  have  taken  the  fee,  and  therefore 

the  case  did  not  require  a  decision  of  the  the  ancestor  ought  to  have  taken  only  for 

question,  the  decree  dismissing  the  bill  life.] . 

being  amply  warranted  by  the  illegality  iy)  1  East  229. 

.  of  tjie  proviso  upon  which  the  plaintiff's  (z)  Notwithstanding  that  Mr.  Justice 

claim  was  founded,  see  per  Lord  Lough-  Grose,  in  Doe  v.  Applin,  [ante  p.  .*424,) 

borough,  Jacobs  v.  Anlyatt,  13  Ves.  481,  argued  so  clearly  upon  "issue"  being  a 

n.,  and  per  Sir  E.  Sugden,  ubi  sitp.]  word  of  limitation,  he  here  assumed  it  to 

,     (s),  Finch  282.                   ,      ■  ;  mean  children. 

\t)  1  B.  &  P.  215,  'anle  p.  *414.  7.  Ogden's  Appeal,  70  Penna.  St.  501. 

i  [vol.  II.  *425] 


218 


DEVISE   TO   ONE,    WITH    EEMAINDEH  [CHAP.  XXXIX. 


With  the  two  preceding  cases  may,  it  is  conceivecl,  be  classed  the 
case  of  Ward  v.  Bevil,  (a)  where  a  testator  devised  a  messuage,  &c., 
Issues  jointly     Called  B.,  to  his  SOU  W.  during  his  life,  adding  "in  case 

to  inherit.  j^g  ijgg  jggygg  ^^jjgjj    j(.   jg  jj^y.  ^jjj   ^j^^^   ^jjgy  gJ^QyU   joiutly 

inherit  the  same  after  his  decease,"  After  other  bequests  the  testator 
devised  over  the  whole  of  his  property  upon  W.'s  dying  without  issue. 
It  was  held  by  Alexander,  C.  B.,  that  W.  took  an  estate  tail  in  B. 

It  must  be  admitted  that  in  Doe  v.  Applin  and  Doe  v.  Cooper  Lord 
Influence  of  Kcnyon  and  most  of  the  other  judges  distinctly  grounded 
dueufg'd?°iLe  ^^^^^  judgment  on  the  intention  appearing  by  the  words 
"'""'  devising  the  property  over,  that  the  estate  should  not 

pass  to  the  ulterior  devisee  until  a  failure  of  the  descendants  of  the 
first  taker.  (6)  *[And  numerous  cases  will  be  found  in  the  sequel 
where  similar  words  have  been  relied  on  as  favoring  a  similar  con- 
elusion.  As  part  of  the  context  they  must  necessarily  be  taken  Into 
account  upon  the  question  whether  the  generality  of  the  word  issue  in 
the  primary  devise  is  restrained  by  the  context,  (c)     But  the  aid  of 


(o)  1  Y.  &  J.  512. 

[(6)  Mr.  Jarman's  original  text  con- 
tinued thus :]  "  But,  it  may  be  asked,  is 
not  this  intention  equally  manifest  in  the 
gift  to  the  issue  in  the  devise  itself?  If 
the  word  '  issue '  in  the  clause  introduc- 
ing the  devise  over  cannot  be  satisfied 
without  letting  in  ail  the  descendants, 
how,  pari  ralione,  can  it  be  satisfied  in  the 
prior  devise  by  a  narrower  construction  ? 
Supposing  that  the  testator,  by  evincing 
an  intention  that  the  issue  shall  take  in  a 
manner  inconsistent  with  the  devolution 
of  the  property  under  an  estate  tail,  re- 
strained the  generality  of  that  term,  it 
seems  to  be  a  necessary  corollary  of  this 
proposition,  that  the  subsequent  words, 
devising  the  property  over  in  case  of  the 
failure  of  issue  of  the  first  taker,  are 
referable  to  the  same  objects ;  for  if  these 
words,  following  a  devise  to  children  in 
fee,  be,  as  we  shall  presently  see  they 
clearly  are,  merely  referential  (Goodright 
V.  Dunham,  Doug.  264 ;  Ginger  d.  White 
V.  White,  Willes  348,  post,)  then  a  fortiori 
they  must  receive  the  same  construction 
when  the  testator  has  immediately  before, 
[YOh.  ir.  *426] 


and  in  devising  this  very  property,  used 
the  same  word  '  issue.'  In  truth,  the  reli- 
ance which  has  been  placed  upon  the 
words  introducing  the  devise  over  is  quite 
as  indefensible  in  these  cases  as  where 
the  preceding  devise  is  to  '  heirs  of  the 
body '  {ante  p.  *376) ;  and  it  appears  to 
have  been  produelive  of  the  same  kind 
of  mischief ;  for  here,  as  there,  the  con- 
sequence is  that  in  several  subsequent 
cases  the  word  '  issue '  has  been  cut  down 
to  a  word  of  designation  upon  grounds 
such  as  those,  or  even  feebler  than  those, 
adopted  by  Lord  Kenyon  in  the  cases 
under  consideration,  notwithstanding  there 
were  words  introducing  the  devise  over,  which 
always  sened  to  condtict  his  lordship  to  the 
sound  concliision  that  the  testator  meant  an 
estate  tail."  [The  foregoing  argument 
proceeds  on  the  assumption  that  Lord' 
Kenyon  in  the  cases  referred  to  first  held 
"  issue  "  to  be  cut  down,  by  words  of  dis- 
tribution, &o.,  to  ■"  children  ; "  but  sec- 
ondly disregarded  that  upon  the  strength 
of  the  gift  over.] 

(c)  See  per  Parke,  B.,  15  M.  &  W.  275. 


CHAP.  XXXIX.J      TO  ISSUE  AS  TENANTS  IN  COMMON.  219" 

such  words  does  not  appear  to  be  indispensable  in  order  that  "  issue"' 
in  the  primary  devise  may  be  a  word  of  limitation :  in  Jackson  vi; 
Calvert,  {d)  where  the  devise  was  of  freeholds  and  leaseholds  together 
to  A  for  life,  and  after  his  death  to  the  male  issue  of  his  body  in 
equal  shares  (without  more) ;  it  was  assumed  that  A  was  tenant  in  tail 
of  the  freeholds,  the  only  question  raised  being  whether  "  issue  "  oughfc 
to  be  similarly  construed  with  regard  to  the  leaseholds,  so  as  to  give  A 
the  absolute  property  in  them,  which  was  negatived.]  (e) 

Passing  by  the  cases  of  Doe  d.  Davy  «.  Burnsall  and  Doe?;.  Elveyf/) 
already  discussed,  we  come  to  Merest  v.  James,  [g)  where  Revise  over  if 
the  devise  was  to  the  use  of  the  testator's  daughter  for  attiKTwenty? 
her  natural  life,  and  after  her  decease  then  to  the  use  of  °"*' 
the  issue  of  her  body  lawfully  begotten ;  and  in  default  of  issue,  or  in 
case  none  of  such  issue  lived  to  attain  the  age  of  twenty-one  years 
then  over.  On  a  case  from  chancery  the  Court  of  C.  P.  certified 
that  the  daughter  took  an  estate  for  life  only.  The  reasons  on  which 
this  opinion  was  founded  do  not  appear:  but  Crunip  v.  Norwood  (A) 
and  also  Doe  v.  Burnsall  were  much  relied  upon  as  authorities  for  the 
construction  adopted  by  the  court. 

*The  solitary  ground  in  this  case  for  diverting  the  word  "  issue " 
from  its  more  extensive  signification  seems  to  have  been 
the  devise  over  in  case  of  the  issue  dying  under  twentj?-  jamea 
one,  which  it  will  be  remembered  is  precisely  the  circum- 
stance that  both  Lord  Eldon  and  Lord  Pedesdale  considered  to  have 
been  improperly  allowed  to  control  the  construction  of  "  heirs  of  the 
body  "  in  Doe  v.  Goff ;  (i)  and  Lord  Redesdale  strongly  denied  that 
such  a  limitation  was  inconsistent  with  giving  an  estate  tail  to  the 
prior  devisee,  {h)  The  case  was  .decided  between  the  period-  of  the 
determination  of  Doe  v.  Goff  in  K.  B.,  and  that  of  its  being  overruled 
in  D.  P. ;  and  this,  even  if  subsequent  authority  were  wanting,  would 
be  sufficient  to  cast  a  shade  of  doubt  upon  the  decision  :  [and  although 
the  expression  used  was  "issue  "and  not  "heirs  of  the  body,"  and 
Lees  V.  Mosley  (l)  and  other  cases  presently  stated  have  established  a 
distinction  between  the  two  expressions  in  regard  to  the  effect  upon 
them  of  superadded  words  as  well  of  distribution  as  of  limitation,  yet 

[d]  IJ.  &  H.  235.  (i)  Ante  p.  *376. 

(c)  See  as  to  this  post,  ch.  XLIV.  (k)  See  Grimshawe  v.  Pickup,  9  Sim. 

(/)  Ante  pp.  *414,  *415.  591. 

\g)  4  J.  B.  Moo.  327,  1  Br.  &  B.  484.  [I)  ]  Y.  &  C.  589. 

(A)  Ante  p.  *377. 
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as  there  were  no  superadded  words  of  distribution  in  Merest  v.  James, 
•that  case  is  riot  covered  by  Lees  v.  Mosley  andothets  which  have  fol- 
lowed it.  !  ,  ' 
I  In  Croly  v.  Croly,(m)  the  testator  devised  all  his  estate  and  irtteiteSt 
i  .  4  in  certain  lands  to  his  younger  son  Richard  for  his  life, 
;i  life  with  re-       and  after  his  decease  to  the  use  and  behoof  of  hia  issue, 

mainderto  his  ^  ^      ' 

'shouidrbV  will  ""^^^  OT  female,  in  such  proportion  or  proportions  as  Rich- 
devfse'oV^r*     ^^'^  should  think  proper  by  his  will  to  devise  the  same,  and 

f Sue"  held  es-  ^^  empowered  Richard  ta  charge  a  jointure  for  any  wife ; 
tote  tail  in  A.     ^^^  j^^  ^^^^  Richard  should  die  leaving  no  issue,  male  or 

'  female,  then  the  testator  devised  his  aforesaid  lands  to  his  eldest  son 
John  for  his  life,  and  "  after  his  decease  to  his  issue  in  like  manner, 

.  and  with  like  power  to  devise  the  same  to  his  issue  at  the  time  of  his 

I  decease  as  in  the  case  of  Richard  :    but  in  case  Richard  and  John 

;  should  both  die  leaving  no  issue,"  then  over.  Richard  died  without 
issue,  and  John  died  leaving  an  eldest  son  and  several  younger  child- 

:  xen.     The  Court  of  B.  R.  Ir.  certified,  on  a  case  from  chancery,  that 

.  the  eldest  son  of  John  "  took "  an  estate  tail  under  the  will  and  that 
the  younger  children  took  nothing.  The  certificate  reads  as  if  the 
•court  thought  that  the  eldest  son  of  John  took  an  estate  tail  by  pur- 
-chase,  but  it  is  conceived  tjiiey  merely  meant  that  he  was  then  tenant 
in  tail  (which  was  all  *that  it  was  necessary  to  decide),  and  must  have 
-considered  that  he  was  tenant  in  tail  by  descent  and  not  by  purchase. 

.  If  "  issue  "  had  been  held  a  word  of  purchase,  all  the  issue,  and  not 

-  the  eldest  son  alone,  would  have  taken. 

Again,  iu  Heather  v.  Winder,  (n)  in  which  there  was  a  devise  of 
lands  to  A  for  life  to  the  exclusion  of  her  husband,  and  at 

!  life,  with' re-  her  decease  to  her  lawful  issue,  share  and  share  alike,  but 
1  her  issue  if  A  should  die  without  lawful  issue,  then  over.     Sir  C. 

i  if  Adie'with-     Pcpys,  M.  R.,  dccidcd  that  A  took  an  estate,  tail.    He 

■out  issue,  over,         -n^/T  i  ititi  i  i         n     i 

/held estate        said,  "it  was  clearlv  established  that  the  words  ot  the 

'toil  in  A.  .      '  ,.       I     n 

1  gift,  over,  as  applied  to  freehold  property,  were  to  be  con- 

.strued  as  referring  to  a  general  indefinite  failure  of  issue  of  A,  and 
(therefore  created  an  estate  tail  in  her.    That  it  was  true  the  issue  were 

[(m)  Batty  1.   It  will  be  observed  that  to  have  been  cited  in  any  of  the  subse- 

the  worda  would  have  been  sufficient  to  quent  cases  on  the  same  point  noticed  in 

.■carry  tjie  fee  to  the  issue  of  Eichard,  but  the  text.     Several  other  decisions  of  the 

not  necessarily  to  the  issue  of  John..  •  same  judge,  not  reported  elsewhere,  will 

(n)  5  L.  J.,  (N.  8.,)  Ch.  41.    It  is  re-  .'be  fburid  in  the  same  volume.          i 

markable  that  this  case  does  not  appear  i 
1  [vol.  II.  *428] 
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to  take  share  and  share  alike ;  but  Doe  v.  Cooper  and  Doe  v.  Applin 
proved  that  this  did  not  prevent  the  application  of  the  rule,  a  doctrine 
fully  confirmed  by  Jesson  v.  Wright."  It  is  evident  from  his  judgT' 
raent  that  the  M.  R.,  like  Lord  Loughborougli,  considered  that  Jesson' 
V.  Wright  applied  as  well  where  the  word  "  issue  "  as  where  the  words' 
"  heirs  of  the  body "  were  used ;  such  too  was  Lord  Wensleydale's* 
opinion:  (o)  but  Heather  v.  Winder  was  closely  followed  by  the  first 
of  a  series  of  cases*before  referred  to,  showing  that  the  word  "  issue  "■ 
may  be  diverted  from  its  primary  sense  by  a  context  which  would  not 
have  such  an  effect  on  the  words  "  heirs  of  the  body." 

But  before  stating  these  eases  reference  should  be  made  to  the  earlier 
case  of  Hockley  v.  Mawbey,  (p)  where  a  testator  devised 

•'  ,.7;  n       ,.        ,  To  A  and  his 

houses,  &c.,  to  his  wife  for  life,  and  after  her  decease  to  issue  lawfully 

'  ^     _  '  begotten,  to 

his  son  R.  R.  and  his  issue  lawfully  begotten  or  to  be  be-  ^e  divided 

•^         o  ^  among  tliem 

gotten,  to  be  divided  among  thera  as  he  should  think  fit,  "hinkfiTand  ' 
and  in  case  he  should  die  without  issue,  over.     Lord  j",^**"""°^ 

■'  loauUj  over, 

Thurlow.held  that  R.  R.  took  an  estate  for  life  only.  fale'bTpur- 
Assuming  that  the  words  were  sufficient  to  carry  the  fee  ''^'^^^' 
to  the  issue  as  purchasers,  this  decision  agrees  with  later  cases.] 

*The  leading  case  of  the  series  above  referred  to  is  Lees  v.  Mosley,  {qf 
where  a  testator  devised  certain  lands  unto  his  two  sons,  Henry  Jame& 
and  Oswald,  in  moieties  as  tenants  in  common,  in  such  manner  and 
subject  to  such  charges  as  thereinafter  mentioned,  that  is  to  say,  as  to* 
one  moiety  thereof,  to  his  son  Henry  James  for  life,  with  remainder  to) 
his  lawful  issue  and  their  respective  heirs,  in  such  shares 
and  proportions  and  subject  to  such  charges  as  he  (H.  J.)  with  power  of  ' 
should  by  deed  or  will  appoint ;  but  in  case  his  son  Henry  fee  in  favor  I 
James  shovM  not  marry  and  have  issue  who  should  attain  limitation 

1  1         1      •      1      1  •  1    over,  in  case 

the  age  of   twenty-one  years,  then  he  devised  the  said  of  being  no 
moiety  to  his  son  Oswald  and  his  heirs  forever.     And  as  should  attain 

•'  twenty-one, 

to  the  other  moiety  of  the  property,  the  testator  devised  fifg*;  ^h**®  """^ 
the  same  to  his  son  Oswald  and  his  heirs  absolutely  for-  ' 

(0)  Koddy  V.  Fitzgerald,  6  H.  L.  Cas.  taken  the  fee  by  implication  in  deifault 

881,  88^.  of  appointment,  see  Kavanagh  v.  Mor- 

(p)  1  "Ves.  143,  3  B.  C.  C.  82 :  in  the  land,  Kay  25 ;  Prior  on  Issue,  p.  117 :', 

latter  book  the  will  is  stated  at  length,  but  except  as  to  the  property  describedi 

The  gift  to  the  issue  was  not  expressly  by,  as  the  testator's  "  reversion  "  this  pointi 

way  of  remainder,  but  could  not,  it  is  does    not    seem  free  from  doubt.     See 

conceived,  be  read  otherwisk    The  case  Sugd.  Pow.  400,  594  (8th'  ed.) ;  and  ante 

is  generally  treated  as  one  in  which  the  ch.  XVII.,  §  6.] 
issue  taking,  by  purchase  might    have        (j)  1  Y.  &  C.  589.  '  > 
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€ver.  At  the  date  of  the  will,  and  at  the  death  of  the  testator,  Henry 
James  was  a  bachelor.  He  suffered  a  recovery  of  his  moiety,  and  the 
question  (raised  in  an  action  between  vendor  and  purchaser)  was  as  to 
the  validity  of  the  title  derived  under  such  recovery.  The  case  was 
€laborately  argued,  the  plaintiff  contending  that,  according  to  the 
true  construction  of  the  will,  there  was  a  gift  to  the  parent  for  life, 
with  remainder  to  the  children  in  fee  •  and  the  defendants  insisting 
that  Henry  James  took  an  estate  tail.  The  court  decided  that  he  was 
Judgment  of  tenant  for  life  only.  Alderson,  B.  (who  delivered  the 
£i'lms».'^"  judgment  of  the  court)  drew  a  distinction  between  a 
Moaiey.  devlsc  to  heirs  of  the  body,  which  he  considered  were 

technical  words  admitting  but  of  one  meaning,  and  a  devise  to  issue, 
which  he  characterized  as  a  word  in  ordinary  use  not  of  a  technical 
nature,  and  capable  of  more  meanings  than  one ;  observing  that  it  was 
used  in  the  statute  de  donis  both  as  synonymous  with  children  and 
as  descriptive  of  descendants  of  every  degree,  and  though  the  latter 
might  be  its  prima  facie  meaning,  yet  the  authorities  showed  that  it 
would  yield'  to  the  intention  of  the  testator  to  be  collected  from  the 
will,  and  that  it  requires  a  less  demonstrative  context  to  show  such  inten-  ■ 
tion  than  the  technical  expression  "  heirs  of  the  body  "  wotdd  do.  He 
then  proceeded  as  follows : — "  The  court  in  the  present  case  have  to. 
look  to  the  term  in  this  will  in  order  to  ascertain  whether,  by  constru- 
ing the  word  '  issue '  here  as  a  word  of  purchase  or  of  limitation,  they 
best  effectuate  the  intention  of  the  devisor.  The  testator  begins  by 
devising  an  express  estate  fpr  life  to  his  son  Henry  James.  He  then 
devises  in  remainder  to  his  lawful  issue.  If  *it  stopped  there,  it  would 
be  an  estate  tail.  For  the  word  '  issue '  might  include  all  descendants ; 
and  here  all  being  unborn,  no  assignable  reason  could  exist  for  distin- 
guishing between  any  of  them.  And  then  the  rule  in  Shelley's  Case 
would  apply,  and  would  convert  the  estate  for  life  previously  given 
into  an.  estate  tail.  But  the  testator  then  adds,  '  and  their  respective 
heirs  in  such  shares  and  proportions  and  subject  to  such  charges  as  he 
the  said  Henry  James  should  by  will  or  deed  appoint.'  Now,  accord- 
ing to  Hockley  v.  Mawbey,  (r)  the  effect  of  this  clause  would  be  to 
give  the  objects  of  the  power  an  interest  in  an  equal  distributive  share, 
in  case  the  power  were  not  executed.  The  clause,  therefore,  is  equiva- 
lent to  a  declaration  by  the  testator,  that  the  issue  and  their  respective 
heirs  should  take  equal  shares,  but  that  Henry  James  should  have  a 

(r)  AnU  p.  *428. 
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power  of  distributing  amongst  them  the  estate  in  unequal  ehares  if  he 
thought  fit.  Now,  if  issue  be  taken  as  a  word  of  limitation,  the  word 
*  heirs'  would  be  first  restrained  to  'heirs  of  the  body,'  and  then  alto- 
gether rejected  as  unnecessary.  The  word  '  respective '  could  have  no 
particular  meaning  annexed  to  it ;  and  the  apparent  intention  of  the 
testator  to  give  to  Henry  James  for  ]  ife,  and  afterwards  to  distribute 
bis  proi)erly  in  shares  amongst  the  issue,  would  be  frustrated.  On 
the  other  liand,  if^  issue  be  taken  as  a  word  of  purchase,  designating 
either  the  immediate  issue  or  those  living  at  the  death  of  Henry  James, 
the  apparent  intention  will  be  effectuated,  and  all  these  words  will 
have  tlieir  peculiar  and  ordinary  acceptation.  If,  then,  the  will 
stopped  here,  it  would  seem  clear  that  the  court  ought  to  read  'issue' 
as  a  word  of  purchase.  Tiien  comes  the  devise  over.  '  But  in  case 
my  son  Henry  James  shall  not  marry  and  have  issue  who  shall  attain 
the  age  of  twenty-one,  tlien  I  give  and  devise  to  my  son  Oswald  in 
fee.'  Now,  the  effect  of  such  a  clause,  if  superadded  to  a  remainder 
to  children,  would  be  to  show  an  intention  to  give  a  fee  to  the  children 
on  their  attaining  twenty-one.  And  if  by  the  former  part  of  the  will 
the  same  estate  has  been  given,  it  does  not  appear  to  be  sound  reason- 
ing to  draw  the  conclusion  that  such  a  clause  can  convert  the  estate 
previously  given  into  an  estate  tail.  In  fact,  the  case  of  Doe  v.  Burn- 
sail  (s)  is  a  distinct  authority  on  this  part  of  the  case.  Upon  the 
whole,  therefore,  we  have  no  doubt  in  this  case  that  tiie  testator's 
intention  was  not  to  give  his  son  an  estate  tail,  and  we  think  that  we 
best  *effecluate  that  intention  by  construing  the  words  'lawful  issue' 
in  this  will,  accompanied  by  their  context,  as  words  of  purchase;  and, 
in  so  doing,  we  do  not  impugn  the  authority  of  any  decided  case  to  be 
found  in  the  books ;  for  there  is  not  one  in  which  these  words,  with 
sucli  a  context  as  in  this  will,  have  ever  been  held  to  be  words  of 
limitation." 

Lees  V.  Mosley  may  be  considered  as  deciding  that  under  a  devise 
to  A  for  life,  with  remainder  to  his  issue  and  their  respec-  jjg^^a,.^  „„ 
tive  heirs,  in  such  shares  as  he  shall  appoint,  with  a  limi-  Lees  i'.  Mosiey. 
tation  over  in  case  of  his  dying  without  issue  who  should  attain 
majority,  the  issue  take  estates  in  fee  as  tenants  in  common,  and  A  is 
not  tenant  in  tail.  It  may  be  also  collected  from  the  judgment,  that 
the  court  (or  at  least  the  judge  who  delivered  it)  would  have  arrived 
at  tiie  same  conclusion  if  the  devise  to  the  issue  had  been  simply  to 

(e)  6T.E.30,anfcp.*414. 
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them  [as  tenants  in  common  in  fee,  without  any  devise  over;  in  other 
words,  that  if  a  testator  devises  lands  to  A  for  life,  with  remainder  to , 
his  issue  and  their  heirs  in  equal  shares,  or  as  tenants  in  common,  the 
effect  is  to  give  to  A  an  estate  for  life,  with  remainder  to  the  issue  in 
fee.     If,  however,  the  devise  was  so  framed  as  that  the  issue,  if  they  i 
took  as  purchasers,  would  have  an  estate  for  life  only  (a  circumstance  1 
which  is  less  likely  to  occur  under  a  will  made  or  republished  since! 
1837  than  any  other),  it  is  conceded  that  the  leaning  to  the  construc- 
tion which  makes  "  issue  "  a  word  of  purchase  would  be  less  strong, . 
.  and  the  fate  of  the  devise  [was,  thus  far,  left]  uncertain. 

Tate  V.  Clarke  {t}  shows  the  opinion  of  Lord  Langdale  on  this  much-( 
cbntroverted  point ;  though,  as  he  decided  that,  in  the  events  which  i 
had  happened,  the  devise  to  the  issue  did  not  extend  to  the  issue  claim- 
ing (because  their  parent  was  not  one  of  the  designated  sisters  of  the 
testator),  the  case  cannot  be  considered  as  an  actual  adjudication  on  thet 
subject. 

The  devise  was  to  the  testator's  widow  for  life,  with  remainder  to 
trustees  and  'their  executors,  to  pay  costs,  &c.,  and  to  < 

To  be  divided         .    ,  }  r  j  ?  J 

amongst  divide  the  residue  of  the  rents  amongst  all  the  testator's) 

several  and  to  °  ' 

their  issue         brothers  and  sisters  "who  should  be  living  at  the  time  of  i 

alter  their  re-  ° 

deafhs'eauali  *^^  decease  of  his  (the  testator's)  wife  and  to  their  issue,] 
•^i£tie''"heid'  '"'^^  and  female,  after  the  respective  deceases  of  his  said; 
totionf  "^ ''"""  brothers  and  sisters,  forever  ;  to  be  equally  divided  betwem: 
and  among  them."  Lord  Langdale,  M.  E..,  held  that  thei 
words  "issue  male  and  female"  were  to  be  construed  as  words  of  limi-i 
tation,  and  not  of  purchase ;  and-  that  the  *children  of  a  sister  of  the 
testator,  who  died  in  the  lifetime  of  the  widow,  took  no  interest.  > 
"  The  word  '  issue,' "  he  said,  "  is  a  word  of  limitation,  if  the  context  '< 
of  the  will  does  not  afford  sufficient  reasons  to  construe  it  otherwise. 
In  the  present  will  I  think  that  it  cannot  be  construed  in  a  sense  dif- 
ferent from  '  heirs  of  the  body ; '  and  if  the  words  '  heirs  of  the  body ' 
had  been  employed,  I  think  that  neither  the  superadded  words  prima 
fade  denoting  distribution,  nor  the  want  of  a  gift  over  in  default  of  ■ 
issue,  would  have  afforded  sufficient  reasons  for  construing  the  words 
otherwise  than  as  words  of  limitation.  This  case  is  not  so  strong  as 
some  others  which  have  been  decided  j  for  the  words  of  distribution 
may  be  applied  to  the  brothers  and  sisters  who  were  intended  to  bei 
first  takers,  and  the  words  '  theb  issue '  must  m&n  the  issue  of  those ; 

(<)  1  Beav.  100. 
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who  were  to  take,  and  they  are  expressly  those  who  should  be  living 
at  the  death  of  the  wife ;  at  which  time  there  was  no  brother  or  sister 
living." 

It  will  be  perceived  that  in  this  case  the  devise  was  to  the  issue 
male  and  female,  which  perhaps  ^where  unaccompanied  by  expressions 
showing  that  the  objects  were  to  take  concurrently)  does  not  present  so 
decided  an  inconsistency  with  an  estate  tail,  as  words  of  distribution, 
since  the  course  of  descent  under  an  estate  tail  general  does,  in  point 
of  fact,  embrace  persons  of  each  sex,  although  not  in  general  simul- 
taneously, (m) 

[Next  in  time  is  Crozier  v.  Crozier,  (x)  where  the  testator  devised 
leaseholds  for  lives  to  her  nephew  J.  C.  for  life,  and  from 
and  after  his  decease  to  the  issue,  male  and  female,  of  J.  nfe,  with  re- 
C.  begotten  or  to  be  begotten  on  his  then  wife,  to  be  di-  issue  in  such' 

.  7    V    /    J  T  r    »7  ■  7  1  manner  as  he 

vided  between  and  amongst  them  m  such  manner,  shares  shaiibywiii 
and  proportions  as  the  said  J.  C.  should  by  will  appoint,  issue  take  by 
subject  to  the  payment  by  J.  C,  his  heirs,  executors,  ad- 
ministrators and  assigns,  and  the  persons  who  should  become  entitled 
under  the  will,  of  the  landlord's  rent  and  an  annuity  of  £40  during 
the  continuance  of  the  lease.     Sir  E.  Sugden  laid  some  stress  on  the 
absence  of  a  devise  over  in  default  of  issue,  and  held  that  J.  C  took 
an  estate  for  life  only,  and  that  the  power  to  appoint  raised  an  implied 
estate  to  the  issue  in  default  of  appointment,  which,  by  force  of  the 
direction  to  pay  the  annuity,  must  be  ^n  absolute  estate  for  the  residue 
of  the  lease.     If  there  had  been  nothing  in  the  will  to  carry  the  whole 
interest  in  the  lease  to  the  issue,  he  thought  *that  J.  C  would  have 
taken  an  estate  tail  in  order  to  carry  the  whole  interest  by  descent 
to  the  issue. 

So,  in  Greenwood  v.  Rothwell,  (y)  the  devise  was  to  Jonas  Green- 
wood for  life,  and  after  his  decease  unto  aM  and  every  the 
issue  of  the  body  of  the  said  Jonas,  share  and  share  alike,  ute,  with  re- 

,  ,.  Tjii'j?!*  /-\  maiuder  to  hia 

as  tenants  m  common,  and  the  heirs  oi  such  issue.     On  a  issue,  as  ten- 
case  sent  for  the  opinion  of  the  Court  of  C.  B.,  the  judges  mon  in  fee." 
certified  that  Jonas  Greenwood  took  only  an  estate  for  take  by  pur- 
life  ;  and  Lord  Langdale,  relying  on  the  direction  that  the 
issue  should  take  share  and  share  alike,  and  on  the  words  of  limitation 

[(u)  See,  however,  as  to  this  case,  per    p.  *436. 
Sir  E.  Sugden,  3  Jo.  &  Lat.  57,  and  per        (x)  3  D.  &  War.  373,  2  Con.  &  L.  309. 
Wood,  V.  C,  Woodhouse  v.  Herrick,  post        (y)  5  M.  &  Gr.  628,  6  Scott  N.  B.  670. 
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superadded,  and  adverting  also  to  the  absence  of  a  gift  in  default  of 
issue,  affirmed  their  decision,  (z) 

Again,  in  Montgomery  v.  Montgomery  (a)  the  testator  devised  his 
part  (b)  of  certain  lands  to  his  son  during  his  life  and  no 
longer,  unless  it  should  so  happen  that  his  said  son  should 
survive  his  then  wife  and  marry  a  second  or  other  wife 
by  whom  he  should  have  lawful  issue  living  at  the  time 
of  his  death,  and  then  and  in  that  case  he  devised  his 
part  of  the  said  lands,  upon  the  death  of  his  son  leaving 
issue  male  of  such  second  or  other  marriage,  to  suoh  issue 
male,  share  and  share  alike,  and  for  want  of  issue  male  to  the  issue 
female  of  such  second  or  other  marriage,  share  and  share  alike ;  and 
in  case  his  son  should  die  without  leaving  any  such  issue  of  a  second 
or  other  marriage,  then  over  to  two  other  persons  in  fee.  Sir  E.  Sug- 
den  held  that  the  son  took  only  an  estate  for  life,  with  concurrent  con- 
tingent remainders  in  fee  to  the  issue  and  the  two  devisees  last  named, 
of  which  remainders  only  one  was  to  start  according  to  the  event,  (c) 


To  A  for 
lifOj  with  re- 
mainder to  his 
issue  by  any 
future  wife  in 
fee ;  and  if 
he  should  die 
without  such 
issue,  over. 
Held  issue 
take  by  pur- 
ohase. 


(3)  6  Beav.  492. 

(a)  3  Jo.  &  Lat.  47. 

(b)  The  force  of  this  word  was  sufficient 
to  pass  the  fee,  ante  p.  *285, 

(0)  The  cases  of  Montgomery  v.  Mont- 
gomery, and  Greenwood  v.  Kothwell,  and 
Slater  V.  Dangerfield,  noticed  in  the  text 
post,  must  be  considered  to  have  over- 
ruled Mogg  V.  Mogg,  1  Mer.  654,  if  at 
least  that  case  proceeded  on  the  ground 
that  "issue''  was  to  be  read  as  a  word  of 
limitation  notwithstanding  the  addition 
of  words  of  distribution  as  well  as  of 
words  of  limitation.]  The  testator  de- 
vised the  residue  of  his  messuages,  &o., 
equally  among  the  child  or  children 
begotten  and  to  be  begotten  of  S.  during 
his,  her  and  their  life  and  lives,  and  after 
the  decease  of  such  child  and  children 
he  gave  the  same  unto  the  lawful  issue  of 
such  child  and  children  of  S.,  to  hold 
unto  such  issue  his,  her  and  their  heirs  as 
tenants  in  common  without  survivorship, 
and  in  default  of  issue,  over ;  the  Court 
of  K.  B.  on  a  case  from  chancery  certi- 
fied that  the  children  of  S.  took  estates 
tail.  But  it  is  impossible  to  ascertain  the 
precise  ground  on  which  the  case  was 


decided.  The  limitation  to  the  issue,  as 
purchasers,  of  children  born  and  to  be 
born  would  have  transgressed  the  rule 
against  perpetuities ;  and  possibly  this 
circumstance  may  have  induced  the  court 
to  apply  the  doctrine  of  cy  pres,  but  to 
which  there  seems  to  be  this  objection, 
that  it  would  extend  the  doctrine  (which 
^1  agree  has  already  been  carried  quite 
far  enough)  to  cases  in  which  an  estate  in 
fee  simple  is  given  to  the  issue,  in  oppo- 
sition to  the  rule  considered  to  have  been 
established  by  the  authorities  (vol.  I.,  p. 
*301) ;  besides  which  if  the  court  saw  a 
very  decided  reason  for  holding  "  issue  " 
to  be  ii  word  of  purchase,  why  was  not 
the  devise  restricted  to  the  children  (and 
the  issue  of  children)  who  were  born  in 
the  lifetime  of  the  testator,  as  was  done 
(though  perhaps  unwarrantably)  in  cer- 
tain other  devises  in  the  same  will,  under 
which  the  ancestor  took  an  equitable 
interest  only  and  the  issue  a  legal  re- 
mainder, (ante  p.  *103,)  which  two  limi- 
tations being  of  different  quality  could 
not  unite  by  force  of  the  rule  in  Shelley's 
Case? 
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*0n  the  other  hand,  in  Harrison  v.  Harrison  {d)  the  testator  devised 
all  the  residue  of  his  real  estates  unto  and  to  the  use  of  all  ^^  children  as 
his  children  as  tenants  in  common,  during  their  respective  monfoVufer'" 
natural  lives,  and  afterwards  to  their  issue  as  tenants  in  toUie[H^i''i 
common.   There  was  no  gift  over  in  default  of  issue.   On  ^°Stn  fee?°°" 
a  case  from  chancery,-  the  Court  of  C.  B.  certified  that  tafun^he* 
the  children  of  the  testator  took  an  estate  tail  as  tenants  in  "  ' 
common  in  the  residuary  real  estate,  and  that  the  children  HaTtSonS." 
of  the  children  took  no  estate.     It  may  be  conjectured 
that  the  court  avoided  the  effect  of  the  words  "  as  tenants  in  common  " 
added  to  the  gift  to  the  issue,  by  construing  them  as  a  direction  that 
the  inheritance  as  well  as  the  life  interest  of  the  children  sliould  be 
held  in  common,  in  which  view  the  words  were  not  inconsistent  with 
an  estate  tail  in  the  children,  but  merely  surplusage,  and  the  will  was 
read  as  if  they  had  been  omitted.     It  must  be  remarked,  however, 
that  one  considerable  inducement  towards  holding  the  ancestor  to  take 
SIX  estate  tail,  namely,  a  gift  over  in  default  of  issue,  was  wanting  in 
this  case.     The  decision,  if  not  referable  to  the  ground  above  noticed, 
is  clearly  opposed  to  the  case  of  Montgomery  v.  Montgomery  before 
stated  (which,  being  almost  contemporaneous,  was  not  cited),  and  to 
the  case  next  stated. 

Next  in  order  of  time  is  Slater  v.  Dangerfield,  (e)  where  the  devise 
was  to  G.  D.  for  life,  and  from  and  immediately  after  his 

11  /•      7/  7  j7       7       /•  J   '''°  A  for  life, 

-decease  unto  and  to  the  use  of  all  ana  every  the  lawful  with  remain- ' 

.'.  .  .  „  der  to  his  issue 

issue  of  the  said  G-.  D.,  their  hars  ana  assigns  forever,  as  as  tenants  in 

common  in  fee. 

tenants  in  common  and  not  as  joint  tenants,  when  and  as  Held  issue  take 

•  ^         •'^  '^  by  purchase. 

he,  she  or  they  should  attain  his,  her  or  their  age  or  ages 
of  twenty-one  years.  There  was  no  devise  over  in  default  of  issue, 
but  the  will  contained  a  general  residuary  devise  which  would  have 
comprised  the  interest  (if  any)  undisposed  of  under  the  first  gift.  The 
-Court  of  Exchequer  held  that  G.  T>.  took  an  estate  for  life  only,  and 
relied  upon  Greenwood  v.  Eothwell,  as  being  exactly  in  point,  and  (A 
Lees  V.  Mosley  as  going  even  further,  inasmuch  as  in  that  case  there 
was  what  was  not  found  in  the  ease  before  the  court,  namely,  a  devise 
over :  for  the  residuary  devise  was  not  equivalent. 

*Next  follows  Doe  d.  Cannon  v.  Eucastle,  (/)  where  the  testator 

[(d)  7  M.  &  Gr.  938, 8  Scott  N.  K.  862.        (/)  8  C.  B.  876 ;  and  see  Eimington  v, 
(e)  15   M.  ■&  Wels.  263.      See    also    Cannon,  12  C.  B.  18,  on  same  will. 
Golder  v.  Cropp,  5  Jur.  (N.  S.)  562. 
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'  devised  a  dwelling-house  and  field  to  A  for  life,  and  afteir 
with  remainder  his  decease  he  devlsed  the  same  to  the  issue  of  his  body^ 
equauy,  and  if  lawfully  begotten,  if  more  than  one  equally  amongst  them,. 
leave  issue  at     and  in  case  he  should  not  leave  any  issue  of  his  body 

his  death,  over. 

Held  estate  tail  lawfully  begotten  at  the  time  of  his  death,  (g),  then  to  the 
testator's  heir  or  heirs-at-law ;  the  Court  of  C.  B.  decided 

that  A  took  an  estate  tail. 

So,  in  Kavanagh  v.  Morland,  (h)  where  lands  were  devised  to  A  for 
life,  and  after  her  decease,  in  case  A  should  die  leaving 

and  if  she  die     issue,  the  testator  gave  to  her  said  issue  all  his  freeholdl 

equally  be-  '     and  copyhold  lands  to  be  distributed  between  them,  share 

tweenthem;  iii.i  i  i  i  i-ii 

but  if  A  leave    and  share  alike,  as  three  gentlemen  learned  m  the  law 

no  issue,  over,  ^° 

Hew  estate  tail  should  affix  the  Same,  but  in  case  A  should  die  leaving  no- 
issue,  then  over ;  Sir  W.  P.  Wood,  V.  C,  decided  that  A 
took  an  estate  tail,  considering  that  if  the  issue  took  by  purchase  there 
was  not  sufficient  in  the  will  to  carry  the  fee  to  them,  and  the  gift 
over  not  being  to  take  place  except  upon  an  indefinite  failure  of  issue 
Eemarks  of  Sir  o^  -^'  ^  -^  must  consequently  take  an  estate  tail.  As  to 
IfifeS'rf^""  *l>s  gif*  over  he  observed,  that  "if  there  be  a  gift,  to  the 
eJ^'MlurtTof  issuc,  and  a  limitation  in  the  will  with  reference  to  them, 
'^™°"  which  has  the  effect  of  giving  to  them  the  fee  simple; 

then,  if  there  be  a  gift  over  in  case  of  dying  without  issue,  the  gift 
over  affords  no  evidence  of  intention  to  justify  the  application  of  the 
-rule  in  Shelley's  Case,  because  the  fee  was  in  the  issue,  and  the  words 
'  dying  without  issue '  are  consequently  held  to  mean  only  such  issue 
as  were  before  mentioned,  as  in  the  cases  of  Hockley  v.  Mawbey  (t) 
and  Leeming  v.  Sherratt.  (k)  But  it  must  first  be  made  out  that  the 
fee  is  in  the  issue  as  purchasers.  If  that  be  not  so,  and  words  occur 
importing  a  gift  over  in  fee  after  an  indefinite  failure  of  issue,  then 
the  words  giving  over  the  property  in  the  event  of  an  indefinite 
failure  of  issue  have  been  held  to  be  so  strongly  indicative  of  the 
intention  of  'the  testator  that  the  estate  should  not  pass  over 
except  upon  failure  of  all  the  issue,  that  those  words  are  made  to 
reflect  back  upon  the  preceding  limitations  to  the  issue,  and  have  this 
effect,  namely,  that  if  the  limitations 'to  the  issue  do  not  of  themselves 
clearly  effect  the  intention  of  the  testator  of  not  giving  over  the  prop- 

(g)  The  court  gave  no  effect  to  the  *272,  *427. 

argument  that  these  words  would  have  (A)  Kay  16. 

enlarged  the  estate  of  the  issue  taking  (i)  1  Ves.,  Jr.,  142,  ante  p.  *428. 

by  purchase  to  a  fee  simple ;  see  ante  pp.  (A)  2  Hare  14  (personalty.) 
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€rty  until  the  issue  fail — ^that  is,  if  for  want  of  superadded  words  of 
limitation  they  would  take  *life  estates  as  purchasers  only,  and  there- 
fore the  gift  to  them  cannot  effect  the  general  intention,  the  court  is 
obliged  to  construe  the  word  '  issue '  in  the  original  gift  as  a  word  of 
limitation,  for  the  purpose  of  carrying  into  effect  the  general  intention 
implied  from  the  gift  over." 

Again,  in  Woodhouse  v.  Herrick,  (T)  where   the   testator  devised 
(houses  and  lands  (after  a  previous  life  estate  to  his  wife)  .p^^  children  for 
to  F.  and  M.  his  wife  for  their  joint  lives  and  the  life  of  i^SliSto"'' 
the  survivor  of  them,  with  remainder  to  trustees  to  pre-  pret'e^lfe^with 
«erve  contingent  remainders ;    and  from   and  after  the  between  He 
several  deceases  of  F.  and  M.  his  wife  the  testator  de-  ihulren^and 
vised  his  said  messuages  and  lands  unto  all  the  children  such  issue, 
•of  the  said  F.  and  M.  his  wife,  whether  male  or  female,  Held  an  eatate 

n.i-..         T  iii'/«pi  •  1    tail  in  children, 

lor  their  joint  lives  and  the  Iiie  oi  the  survivor;  and 
from  and  after  their  several  deceases  he  gave  and  devised  the  same 
premises  to  the  said  trustees  for  the  life  of  all  the  said  children  of  the 
said  F.  and  M.  his  wife,  whether  male  or  female,  in  trust  to  preserve 
contingent  remainders,  and  to  permit  the  said  children  to  receive  the 
rents  and  profits  during  their  natural  lives ;  and  from  and  after  their 
eeveral  deceases  the  said  testator  gave  and  devised  the  said  premises 
unto  and  equally  between  all  their  issue  male  and  female,  and  for 
want  of  such  issue,  over.  Sir  W.  P.  Wood,  Y.  C,  held  that  the 
•children  of  F.  and  M.  took  as  tenants  in  common  in  tail  with  cross 
remainders  in  tail.  If  he  could  have  read  the  words  as  creating  a 
tenancy  in  common  among  the  children  only  (i.  e.,  among  the  stirpes), 
and  not  among  the  issue  inter  se,  he  thought  all  difiiculty  would  have 
been  avoided ;  because  then  it  would  have  been  a  simple  gift  to  each 
■child  for  life,  with  remainder  to  his  issue,  and.  for  want  of  such  issue, 
over ;  which  would  clearly  be  an  estate  tail  in  the  first  takers.  But 
he  could  not  so  read  the  will :  it  was  clearly  a  tenancy  in  common 
^mong  the  issue.  He  then  noticed  some  of  the  principal  authorities, 
and  grounded  his  decision  principally  on  the  consideration  that  from 
the  whole  will  the  intent  appeared  to  be  that  the  issue  in  every  degree 
of  the  children  should  take,  but  if  the  issue  took  by  purchase  they 
could  only  take  for  life,  and  the  intent  would  be  frustrated ;  the  only 
way  of  giving  effect  to  that  intent  was  to  hold  the  children  to  take  as 
tenants  in  common  in  tail.    As  to  the  argument,  that  "  such  issue  "  in 

(i^  1  K.  &  J.  352. 
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the  gift  over  referred  to  those  who  had  been  ascertained  from  the  an- 
terior part  of  the  will  were  to  be  first  *takers,  he  said  it  involved  a 
fallacy  j  the  true  mode  of  construing  a  will  was  not  to  stop  short  of 
any  one  point  and  say  you  there  ascertain  who  are  meant  by  the  word 
"  issue  "  or  any  other  word,  but  to  read  the  whole  will  and  make  up 
your  mind  as  to  the  true  construction  and  effect  of  the  whole  instru- 
ment ;  it  was  a  fallacy  to  say  a  definite  meaning  should  be  fixed  to  the- 
word  "issue"  in  one  part  of  the  will,  and  then  to  say  that  "such 
issue  "in  a  subsequent  part  is  necessarily  and  of  course  immaterial 
with  reference  to  the  construction  of  the  word  "  issue "  where  it  first 
occurs  in  the  will. 

But  in  Parker  v.  Clarke,  (m)  where  lands  were  directed  to  be  con- 
To  children  veyed  upon  trust  for  the  children  of  the  testator's  niece- 
v?Toraand"  duriug  their  lives,  and  for  the  survivors  or  survivor  of 
lifriud  then  them  during  their,  his  or  her  lives  or  life,  and  after  th& 
issue"  and^e'  dcccase  of  the  last  survivor  of  the  said  children,  then  in 
body  of  such  trust  for  all  and  every  the  lawful  issue  male  and  female- 
cnSs'rSiain-  of  such  of  the  children  of  his  niece  then  or  thereafter  to- 
the  issue.  be  born  as  should  be  living  at  the  testator's  decease,  in 

Heldthatthe  ^      .  .,  ,.  ,  ,      >  i 

children  took  equal  sharcs  and  proportions  as  tenants  m  common  and 
not  as  joint  tenants,  and  the  heirs  of  the  body  and  respect- 
ive bodies  of  all  and  every  the  issue  of  the  said  children ;  and  on  the- 
death  and  failure  of  heirs  of  the  body  of  any  one  or  more  of  the  issue 
of  the  said  children,  as  well  the  original  share  or  shares  of  him,  her  or 
them  so  dying,  and  of  whom  there  should  be  such  a  failure  of  heirs  of 
the  body  as  aforesaid,  as  also  such  share  or  shares  as  should  accrue  to 
him,  her  or  them,  or  his,  her  or  their  issue,  should  be  in  trust  for  the 
survivors  and  survivor  and  others  or  other  of  them,  if  more  than  one,  in 
equal  shares  as  tenants  in  common  and  not  as  joint  tenants,  and  for 
the  heirs  of  the  body  or  respective  bodies  of  such  surviving  issue,  and 
for  default  of  issue  to  inherit  under  the  preceding  limitations,  then' 
upon  certain  other  trusts.  It  was  held  by  Lord  Cranworth,  C,  affirm- 
ing the  decision  of  Sir  J.  Stuart,  V.  C,  that  the  children  of  the  nieces 
took  estates  for  life  only. 

The  last  of  this  series  of  cases  is  Roddy  v.  Fitzgerald,  (n)  where  the 
To  A  for  life  testator  devised  renewable  freeholds  for  lives  "to  his  son 
d^thto U3°  during  his  life,  and  after  his  death  to  his  lawful  issue  in. 
^oujdi^®       such  manner,  shares  and  proportions  as  he  by  deed  or  will^ 

(m)  3  Sm.  &  G.  161,  6  D.,  M.  &  G.  104.      (n)  6  H.  L.  Caa.  823.     ' 
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should  appoint,  and  for  want  of  such  appointment,  then  to  point,  and,  in 

1  .      .  1,       .»  1  .n     default,  to  his 

nis  issue  equally  if  more  than  one,  and  if  only  one  chad  issue  equally ; 

,  \         ^  ,  ,  "  one  child,  to 

to  such  only  child ;  and  in  case  of  his  said  son  dying  such  ohM, 
without  issue,"  then  *over.     The  case  was  argued  in  D.  P.  ^*"i^'  "^  '•'™®' 
in  the  presence  of  seven  of  the  judges,  four  of  whom 
held  that  the  son  was  tenant  in  tall,  and  with  them  agreed  Lords 
Cranworth  and  Wensleydale,  and  judgment  was  given  accordingly. 
The  other  three  judges  thought  the  son  took  for  life  only,  with  remain- 
der by  purchase  to  the  issue ;  but  their  judgment  was  based  chiefly  on 
the  opinion  that  the  issue  took  an  estate  in  fee  simple  by  implication 
from  the  power,  which  it  was  admitted  authorized  an  appointment  to 
them  in  fee.     This  opinion,  however,  was  conclusively  shown  to  be 
wrong ;  there  being  in  default  of  appointment  an  express  gift  to  the 
issue,  which  carried  only  life  estates,  and  which,  according  to  the  well- 
known  rule  "  expressum  faoit  cessare  taoUum,"  excluded  all  further 
extension  of  the  devise  by  implication,  (o) 

Though  these  decisions  are  not  altogether  in  unison,  yet,  having 
regard  to  the  fact  that  the  later  cases  clearly  overrule  some 

*^  "^  Propositions  to 

of  those  of  earlier  date,  we  may,  perhaps,  venture  to  lay  te  deduced 

'  ''  •'  ^  ^    '  •'     from  the  oases. 

down  the  following  propositions  as  now  recognized : 

1st.  Where  words  of  distribution,  but  without  words  to  carry  an 
estate  in  fee,  are  annexed  to  the  devise  to  the  issue,  and  there  is  a  gift 
over  in  default  of  issue  of  the  ancestor  generally,  (p)  or  in  default  of 
"  such "  issue,  {q)  or  in  default  of  issue  living  at  the  death  of  the 
ancestor,  (r)  the  ancestor  takes  an  estate  tail.  As  to  the  validity  of 
this  position,  the  cases  seem  to  admit  of  no  reasonable  doubt,  and  it 
appears  to  be  immaterial  that  between  the  gift  to  the  ancestor  and  that 
to  the  issue,  there  is  a  limitation  to  trustees  to  preserve  contingent 
remainders,  (s) 

2ndly.  Where  the  gift  is  as  in  the  first  proposition,  but  there  is  no 
gift  over  in  default  of  issue,  still,  since  the  issue  taking  by  purchase 
could  only  take  for  their  lives,  the  ancestor  is  held  to  take  an  estate 

'  (o)  Ante,  vol.  I.,  p.  *551.    Upon  the  Cooper,  1  East  229 ;  Ward  v.  Bevil,  1  Y. 

question  whether  an  estate  for  life  by  &    J.   512;    Croly    v.    Croly,   Batty    1; 

purchase  might  be  given  to  the  issue,  Heather  v.  Winder,  5  L.  J.,  (N.  S.,)  Ch. 

with  remainder  in  tail  to  the  son,  Cromp-  41 ;    Kavanagh    v.    Morland,   Kay    16  ; 

ton,  J.,  held  that  the  authorities  did  not  Eoddy  v.  Fitzgerald,  6  H.  L.  Cas.  823. 

warrant  such  a  construction.    See  Parr  v.  (q)  Woodhouse  v.  Herrick,  1  K.  &  J.' 

Swindels,  and  other  cases  stated,  ch.  XL.,  352. 

I  3,  subs.  2.  {r)  Doe  v.  Eucastle,  8  C.  B.  876. 

(p)  Doe  V.  Applin,  4  T.  E.  82 ;  Doe  v.  (s)  Woodhouse  v.  Herrick,  sup. 
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tail,  which,  if  not  barred,  will  descend  to  his  issue,  this  being  the  only 
mode  of  carrying  the  inheritance  to  the  issue.  (<) 

Srdly.  Where  words  of  distribution  together  with  words  which 
would  carry  an  estate  in  fee  are  annexed  to  the  gift  to  the  issue,  *the 
ancestor  takes  an  estate  for  life  only,  and  the  result  is  the  same  whether 
the  fee  is  given  by  the  technical  words  "  heirs  and  assigns,"  (u)  or  by 
such  words  as  "  estate,"  "  part,"  "  share,"  &g.,  occurring  in  the  descrip- 
tion of  the  subject  of  gift,  or  words  imposing  a  pecuniary  charge  upon 
the  issue,  and  whether  the  gift  to  the  issue  be  direct  or  by  implication 
from  a  power  to  appoint  to  them,  (x)  and  whether  there  is  a  gift  over 
on  general  failure  of  the  issue  of  the  ancestor  (y)  or  not ;  (z)  and  the 
same  rule  applies  where  the  issue  would  take  an  estate  tail,  (a) 

The  first  and  second  of  the  above  propositions  are  materially  affected 
by  the  statute  1  Yict.,  c.  26.    For,  since  the  third  propo- 

Theresaltof  /.  ,.  '  ,  '  ,  ,        . 

the  cases  as       sition  applies  not  Only  to  those   cases  where  the  issue 

applied  to  wUla  *  *  "^ 

made  since  would  take  the  fee  under  an  express  limitation  to  their 
"heirs  and  assigns,"  but  also  apparently  includes  all  other 
cases  where  the  words  are  sufficient  to  give  them  the  fee,  and  since 
under  the  recent  statute  a  devise  to  issue  indefinitely  will  give  the  fee 
to  the  issue  and  not  an  estate  for  life  merely  as  under  the  old  law,  it 
follows  that  we  must,  in  a  will  made  since  1837,  construe  such  devises 
as  those  falling  within  the  first  and  second  of  the  above  propositions 
in  the  same  manner  as  if  words  of  limitation  were  superadded,  and 
such  devises  will  then  coincide  with  those  falling  within  the  third 
proposition.  The  law  on  this  point  as  to  wills  made  since  1837  will 
General  rule  as  thus  be  reduced  to  a  Very  simple  general  rule — ^namely, 
to  such  wills.  ^^^^  raerj/  devise  to  a  person  for  life  and  after  his  decease 
to  his  issue,  in  words  which  direct  or  imply  distribution  between  the 
issue,  gives  the  issue  an  estate  fee  in  remainder  by  purchase.] 

(t)  Per  Sugden,  C,  Crozier  v.  Crozier,  gomery,  3  Jo.  &  Lat.  47,  ante  p.  *433 ; 

3  D.   &  War.  373;  per  Wood,  V.  C,  Bradley  n.  Cartwright,  L.  R,  2  C.  P.  511, 

Kavanagh  v.  Morland,  Kay  16 ;  Jackson  where  the  statement    in  the    text  was. 

V.  Calvert,  1  J.  &  H.  235.  approved. 

(«)  Lees  J).  Mosley,  1  Y.  &  C.  589,  ante  (y)  Montgomery  v.  Montgomery,  3  Jo. 

p.  *429  ;  Greenwood  v.  Eothwell,  5  M.  &  &  Lat.  47,  ante  p.  *433. 

Gr.  628,  6  Scott  N.  E.  670,  6  Beav.  492,  («)  Lees  v.  Mosley,  Greenwood  v.  Eoth- 

ante  p.  *433 ;  Slater  v.  Dangerfield,  15  M.  well.  Slater  v.  Dangerfield,  all  cited  ante 

&  Wels.  263,  ante  p.  *434 ;   Golder  v.  n.  (»). 

Cropp,  5  Jur.  (N.  S.)  562.  (a)  Parker  v.  Clarke,  6  D.,  M.  &  Q. 

{x)  Crozier  v.  Crozier,  3  D.  &  War.  104,  ante  p.  *437.] 
873,  ante  p.  *432 ;  Montgomery  v.  Mont- 
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It  is  observable  that,  in  Lees  v.  Mosley  (and  the  same  remark  ap- 
plies to  many  other  cases),  it  does  not  distinctly  appear  -^^hether-'is- 
whether,  in  pronouncing  "issue"  to  be  a  word  of  pur-  ^o^dS^pS* 
chase,  the  court  intended  to  construe  it  as  synonymous  tr^tti^'cTu- 
with  ohildrm,  or  as  admitting  descendants  of  every  de-  **"' 
gree.  (6)     The  latter,  it  is  *presumed,  would  be  its  construction  in  the 
absence  of  a  restraining  context,  (c)     "What  amounts  to  such  a  context 
will  be  the  subject  of  consideration  in  the  next  division  of  this  sec- 
tion, which  this  remark  will  serve  to  introduce. 

II. — 4.  If  the  testator  annex  to  the  gift  to  the  issue  words  of 
explanation,  indicating  that  he  uses  the  term  "  issue "  in 

.  "Issue"  ex- 

a  special  and  limited  sense,  it  is  of  course  restricted  to  piamedto 

^  znean  80n3. 

that  sense. 

As  in  Mandeville  v.  Lackey,  (d)  where  a  testator  devised  his  real 
estate  in  certain  counties  to  M.  during  his  life  only,  subject  to  a  cer- 
tain condition,  and  after  the  determination  of  that  estate  to  M.'s  lawful 


Issue  not  restricted  to  children. — 
(6)  Dalzell  n.  Welch,  2  Sim.  319,  seems 
to  bear  upon  this  point,  and  favors  the 
more  enlarged  construction  of  the  term 
"issue." 

A  moiety  of  certain  real  estate  was 
devised  to  D.  for  life,  remainder  to  and 
among  his  issue  as  he  should  by  will 
appoint,  remainder  to  his  issue  living  at 
his  death,  in  fee.  D.  made  an  appoint- 
ment in  favor  of  his  children  only,  though 
he  left  also  grandchildren  and  great 
grandchildren.  Sir  L.  Shadwell,  V.  C, 
held  the  appointment  to  be  invalid,  on 
the  ground  of  its  excluding  the  donee's 
grandchildren  and  great  grandchildren, 
who  were  objects  of  the  power  as  being 
included  under  the  denomination  of  issue. 
The  chief  argument  for  the  contrary  con- 
struction was  founded  on  a  previous  part 
of  the  will,  in  which  the  testator  had  be- 
queathed personalty  to  A  for  life,  and,  in 
case  she  should  leave  issue  living,  then  to 
be  paid  and  applied  among  such  child  or 
children  in  such  proportions,  &c.,  as  A 


should  appoint ;  and,  in  default  of  ap- 
pointment, among  such  issue  in  equal 
shares,  and,  if  but  one  child,  the  whole  to 
be  paid  to  such  one  ;  and,  in  case  there 
should  be  no  issue  of  A  living  at  her  de- 
cease, or  if  they  should  all  die  before  at- 
taining twenty-one,  then  over.  The  V. 
C.  thought  that  the  word  "children" 
meant  issne  in  this  instance,  for  that  the 
testator  could  not  intend  that,  if  A  left  a 
grandchild  and  no  child,  the  property 
should  go  over.*  At  all  events,  as  a  simi- 
lar phraseology  was  not  adopted  in  the  latter 
part  of  the  will,  the  word  "issue"  must  be 
considered  as  used  in  the  sense  it  generally 
bears.  [And  ,see  Hall  v.  NalderJ  17  Jur. 
224.] 

(c)  As  to  the  mode  in  which  the  sev- 
eral degrees  of  issue  take  in  such  cases, 
see  ante  pp.  *101,  *102. 

{d)  3  Eidg.  P.  C.  352,  Hayes'  Inq.  145, 
n.  See  same  principle  as  to  heirs  of  the 
body,  Goodtitle  d.  Sweet  v.  Herring,  1  East 
264,  and  other  cases  stated  ante  p.  *383, 
et  seq. 


*  Compare  this  with  Kyan  v.  Cowley,  sup.,  and  Carter  v.  Bentall,  post  p.  *441. 

[vol.  n.  ''=440] 
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issue  male,  and  the  lawful  issue  male  of  such  heirs,  the  eldest  always 
of  svLch  sons  of  M.  to  be  preferred  before  the  youngest,  according  to 
their  seniority  in  age  and  priority  in  birth,  and  for  want  of  such  law- 
ful issue  in  M.,  over :  the  Court  of  K.  B.,  Ir.,  held  that  M.  took  only 
an  estate  for  life,  which  was  affirmed  in  D.  P.  Ir.  with  the  unanimous 
concurrence  of  the  judges,  on  the  ground  that  the  word  "issue"  was 
explained  to  mean  "  sons."  The  L.  C.  said  the  subsequent  words  of 
explanation  seemed  to  him  to  point  out  the  sons  of  M.  by  name,  as  the 
persons  whom  the  testator  meant  by  issue  male. 

So,  in  Ryan  v.  Cowley,  (e)  where  a  testator  devised  and  bequeathed 

to  trustees  freehold  and  leasehold  and  other  personal  prop- 

piajned  to         crtv,  upon  trust  for  his  daughter  for  life ;  and  after  her 

mean  children.      -,  ,  ^  ™  i. 

decease  the  rents  and  profits  and  interest  of  money  he 
gave,  *devised  and  bequeathed  to  and  amongst  the  issue  of  his  said 
daughter  lawfully  to  be  begotten,  in  such  shares  and  proportions  as 
she  should  by  her  last  will  and  testament  appoint,  provided  such  child 
or  children  should  arrive  at  the  age  of  twenty-one  years;  and  for 
want  of  such  issue  of  his  daughter,  or  in  ca^e  of  the  death  of  such 
issue,  and  of  the  death  of  his  wife,  the  testator  devised  all  his  prop- 
erty to  other  persons.  It  was  contended  on  behalf  of  the  daughter 
that  the  word  "  issue "  was  to  be  construed  as  a  word  of  limitation, 
and  consequently  that  she  took  an  estate  tail  in  the  freehold,  and  an 
absolute  interest  in  the  chattel  property.  But  the  L.  C.  (Sugden)  held 
that  tfie  daughter  took  a  life  interest  only.  "The  term  'issue'"  (he 
observed)  "  may  be  employed  either  as  a  word  of  purchase  or  of  limi- 
tation ;  but  when  the  testator  adds, '  provided  such  child  or  children 
shall  attain  twenty-one,  and  for  want  of  such  issue,  then'  over,  he 
translates  his  own  language,  and  clearly  shows  that  he  uses  the  word 
*  issue '  as  synonymous  with  child  or  children." 

[So,  in  Bradley  v.  Cartwright,  (/)  where  land  was  devised  to  S.  B. 
for  life;  remainder  to  trustees  to  preserve  .contingent  remainders,  re- 
mainder to  the  use  of  all  and  every  the  issue,  child  or  children  of  the 
body  of  S.  B.,  in  such  shares,  manner  and  form  as  S.  B.  should  by  deed 
or  will  appoint,  and  in  default  of 'such  issue  over ;  it  was  held  that 
"  isgue  "  was  explained  to  mean  children. 

(e)  1  LI.  &  G.  7.    See  also  Maohell  v.  rant  v.  Nichols,  9  Beav.  327  (personalty ;)] 

Weeding,  8  Sim.  4,  ante  vol.  I.,  p.  *554 ;  and  see  a  similar  construction  applied  to 

Pruen  v.  Osborne,  11  Sim.  132 ;  [Brad-  articles    for   u  settlement,   Campbell   ». 

shaw  V.  Melling,  19  Beav.  417.  Sandys,  1  Sch.  &  Lef.  281. 

(/)  L.  E.,  2  C.  P.  511.    See  also  Far- 

[VOL.  II.  *441]  , 
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But  in  Roddy  v.  Fitzgerald  (c/)  the  words  "  if  only  one  child  to  such 
only  child"  were  held  insufficient  to  limit  the  generality  ..iggue-not 
of  the  term    "issue;"    for  although  "issue"   included  ^^Pan'ohM-" 
children,  it  did  not  follow  that  it  included  none  besides.   ''*"■ 
The  testator  "certainly  meant  (said  Lord  Cranworth)  that  if  tliere 
was  only  one  child  that  child  should  take.     But  that  the  child  would 
do  consistently  with  the  intention  that  the  estate  should  go  to  the  issue 
through  all  time  of  the  first  taker."]  (A) 

But  in  the  previous  case  of  Carter  v.  Bentall,  {i)  where  a  testator 
gave  the  [dividends  of  certain  stock  to  his  wife  for  life, 
and  gave  the  income  of  the  residue  of  his  personal  estate  piSnTd  tS^' 
and  the  rents  of  his  real  estate  to  his  daughter  for  her  life;  "°°'" ' 
and  after  the  death  of  his  wife  and  daughter  he  gave  the  residue]  of 
his  *real  and  personal-  estate  to  trustees,  upon  trust  to  sell  and  t» 
transfer  one  moiety  of  the  produce  to  the  issue  of  his  daughter  in  equal 
shares,  to  be  paid  to  them  at  their  respective  ages  of  twenty-one ;  and 
if  only  one  child  then  to  such  one  child,  for  his,  her  or  their  benefit. 
And  the  testator  ordered  the  trustees  to  lay  out  the  dividends  in  the 
maintenance  of  such  "  issue ; "  and  in  default  of  such  issue,  over :  {k} 
Lord  Langdale,  M.  R.,  held  that  the  word  "  issue  "  was  here  explained 
to  mean  children. 

[After  Roddy  v.  Fitzgerald,  this  cannot  be  considered  an  authority 
upon  the  construction  of  such  terms  in  a  gift  of  real  estate,  distinction 
unless  it  can  be  distinguished  by  reason  of  the  trust  for  andpMBomS'    ' 
sale,  which  certainly  seems  inconsistent  with  the  existence  P'op^'^'y- 
in  the  daughter  of  an  estate  tail  in  one  moiety.     But  personalty  differs 
from  realty  in.  this,  that  it  is  not  descendible  but  distributable ;  the- 
use  of  the  word  "  issue  "  in  a  gift  of  personalty  as  an  equivalent  for 
"  heirs  of  the  body  "  is,  therefore,  a  misapplication  of  it  which  sug- 
gests the  probability  that  it  was  not  intended  to  be  so  used  ;  and  thu& 
the  case  is  freed  from  the  chief  considerations  which  have  prevented 
the  word  when  used  in  a  gift  of  realty  from  receiving  a  restricted 
meaning  from  the  context.     Carter  v.  Bentall  was  followed  by  Sir  C. 

[_(jr)  6  H.  L.  Cas.  823,  stated  above,  p.         (4)  The  chief  discussion  was,  whether, 

*437.  iii  respect  of  the  other  moiety,  a  gift  over 

(A)  Applying  what  Lord  Eldon  said  in  on  failure  of  issue  of  the  testator's  mother 

Jesson  ti.  Wright  with  reference  to  "heirs  and  daughter,  (to  whose  children  no  gift 

of  the  body,"  ante  p.  *367.]  was  made,)  the  word  "issue"  was  to  be- 

(i)  2  Beav.  551.  •  read  "  children,"  and  it  was  held  not. 

[vol.  n.  *442] 
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Hall,  "V.  C,  in  a  case  (t)  where  personalty  was  given  to  A  for  life,  and 
after  his  death  to  his  issue  surviving  him,  equally  if  more  than  one, 
and  "  if  but  one  (i.  c,  one  issue)  then  for  such  only  child,"  with  a  gift 
•over  "  in  default  of  issue  becoming  entitled  to  "  the  legacy.  And  of 
course  where  personalty  was  bequeathed  to  several  for  their  lives,  and 
after  the  death  of  each  leaving  issue  her  share  to  be  paid  to  such  issue, 
if  more  than  one  child  equally  to  be  divided  between  them,  it  was  held 
that  "  issue  "  was  explained  to  mean  children,  (m) 

Even  a  devise  of  real  estate  worded  as  in  the  last  case  would,  ac- 
cording to  North  V.  Martin,  (n)  be  construed  in  like  manner.  *The 
case  at  least  would  be  quite  different  from  Roddy  v.  Fitzgerald,  since 
a  plurality  of  children  taking  as  tenants  in  common  would  not  be  con- 
eistent  with  an  estate  descending  from  A.J 

And  of  course  it  is  a  circumstance  favorable-  to  the  construction  in 
question,  that  the  testator  has  in  other  parts  of  his  will 
used  the  words  "  children  "  and  "  issue  "  indifferently,  (o) 
Indeed  it  has  been  considered  to  be  a  conclusive  ground 
for  construing  the  word  "  issue "  to  mean  children,  that 
the   testator  has  elsewhere  employed   it  in  this  limited 


Effect  where 
"** issue"  and 
*' children" 
have  else- 
where been 
used  indif- 
ferently. 


sense,  (p) 

(I)  [In  re  Hopkins'  Trusts,  9  Ch.  D. 
131.]  See  also  Swift  v.  Swift,  8  Sim.  168 
{articles  for  a  settlement.)  Special  con- 
struction of  issue  living  at  the  death, 
in  an  executory  trust. — In  Stonor  v. 
Curwen,  5  Sim.  264,  a  testator  directed 
personalty  to  be  settled  in  trust  for  his 
niece  A  for  life,  but  to  devolve  to  her  isme 
■at  her  death,  and,  failing  issue,  to  his 
oephew  B.  It  was  held  that  the  trust 
embraced  the  children  living  at  the  death 
oi  A,  and  the  issue  then  living  of  any  de- 
ceased child  or  children.  It  will  be  ob- 
served that  this  was  an  executory  trust ; 
[and  see  Lister  v.  Tidd,  29  Beav.  618. 

(m)  Bryden  v.  Willett,  L.  E.,  7  Eq. 
472.  That  in  a  bequest  of  personalty  to 
A  for  life,  remainder  to  his  issue,  "  issue  " 
is  not  a  word  of  limitation.  See  ch. 
XLIV. 

(ji)  6  Sim.  266,  stated  ante  p.  *383.] 

(o)  Cursham  v.  Newland,  2  Bing.  N.  C. 
68, 2  Scott  105,  2  Beav.  145,  4  M.  &  Wels. 
101. 

[vol.  II.  *44.3] 


Uniformity  of  conGtruction  on  re- 
currence of  same  word. — (p)  Eidge- 
way  V.  Munkittrick,  1  Dr.  &  War.  84. 
In  this  case  Sir  E.  Sugden  said,  "  It  is  a 
well-settled  rule  of  construction,  and  one 
to  which  from  its  soundness  I  shall  al- 
ways strictly  adhere,  never  to  put  a  dif- 
ferent construction  on  the  same  word, 
where  it  occurs  twice  or  oftener  in  the 
same  instrument,  unless  there  appear  a 
clear  intention  to  the  contrary."  To  this 
proposition  no  objection  can  be  advanced ; 
but  it  seems  not  entirely  to  dispose  of  the 
difficulties  attending  these  cases,  for  the 
question  still  is,  what  amounts  to  such  ■ 
"a  clear  intention  to  the  contrary"  as 
will  take  any  given  case  out  of  the  rule. 
Different  minds  may  (as  the  reports  abun- 
dantly testify)  estimate  variously  the  force 
of  context  requisite  to  outweigh  the  pre- 
sumption of  similarity  of  intention  from 
the  recurrence  of  the  same  expression. 
Where  a  terra  is  in  some  instances  ac- 
companied by  an  explanatory  context, 
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But  of  course  the  word  "issue"  -will  not  be  cut  down  to  children  by 
the  mere  circumstance  of  the  words  "  children  "  and  "  issue "  being 
previously  used  synonymously,  if  in  those  prior  instances  there  was 
fair  ground  to  conclude  that  both  terms  were  used  in  the  sense  of 
issue,  (q) 

A  leading  and. often-cited  example  of  the  word  "children"  being 
used  in  the  sense  of  issue)  is  Gale  v.  Bennett,  (r)  where  a 
testator  gave  real  and  personal  estate  to  his  daughter  H.  held  to  mean 
for  life,  and  remainder  to  her  children  at  twenty-one ;  and, 
in  default  of  such  issue,  then  to  his  other  daughters  that  should  be 
living  at  the  time  of  the  death  and  failure  of  issue  of  H.,  and  the  child 
or  children  of  such  of  his  other  daughters  as  should  be  dead,  as  tenants 
in  common  in  fee ;  but  such  children  to  take  only  their  parent's  share : 
but  in  case  there  should  be  none  of  his  other  daughters,  nor  any  issn^ 
of  his  other  daughters  then  living,  the  testator  bequeathed  over  tb.e 
property.     H.  died  childless ;  and  it  was  held  that  the  grandchild  of 
another  daughter  who  died  *in  the  lifetime  of  the  testator  was  entitled, 
the  words  child  and  children  being  here  used  as  synonymous  with 
issue,  (s) 

The  present  division  will  be  concluded  by  the  statement  of  two  cases 
of  the  converse  kind,  namely,  in  which  the  word  "  issue "  has  been 
used  in  the  restricted  sense  of  children.     In  one  of  these, 
Ellis  V.  Selby,  (t)  a  testator  bequeathed  his  funded  prop-  oMidren  made 
erty  upon  trust  for  A  for  life,  and  after  his  decease,  should  {jrfor  gift  to 
he  have  issue  lawfully  begotten,  whether  male  or  female, 
to  pay  the  interest  for  the  maintenance  and  education  of  such  I'sstie,  if 
more  than  one,  share  and  share  alike,  and  if  only  one  for  the  mainte- 

and  in  other  instances  not,  a  judge  may  its  expounder  becomes  very  embarrassing. 

see  in  the  occasional  omission  of  the  ex-        (q)  Dalzell  v.  Welch,  2  Sim.  319,  anta 

planatory  phrase  sufficient  ground  to  in-  p.*439,  n. ;  and  see  further  on  this  point, 

fer  a  difference  of  intention  in  the  re-  ante  p.  *106. 

spective  instances,  of  which  DalzeU  v.        {r)  Amb.  681   [and  stated  frqm  Eeg, 

Welch,  2  Sim.  319,  ante  p.  *439,  n.,  af-  Lib.,  3  De  G.  &  J.  276.]   See  also  Wyth  ». 

fords   an  example.    In  such  cases,  the  Blackmon,  1  Ves.  196,  ante  p.  *107,  Amb. 

general  plan  of  the  will  must  be  regard-  555,  nom.  Wythe  v.  Thurlston. 

ed ;  and  if  we  find  that  the  testator's  dis-        (s)  Much  stress  in  the  arguments  at  the 

positive  scheme  would  be  violated  by  not  bar  was  laid  on  the  fact  of  there  being  no 

giving  to  any  term  a  uniform  construe-  child ;  but  the  inadmissibility  of  such  a' 

tion  throughout  the  will,  the  argument  principle  of  construction  has  been  else- 

for  its  adoption  is  very  strong.     Where  where  shown,  ante  p.  *148. 

the  dispositions  of  the  will  are  of  a  nature        (<)  7  Sim.  352. 

not  to  afford  any  such  light,  the  task  of 

[vol.  II.  *444] 
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nance  of  such  one,  during  his,  her  or  their  nonage ;  and,  on  their  at- 
taining the  age  of  twenty-one  years,  to  transfer  the  same  to  them  if 
more  than  one,  and  if  only  one  then  to  such  one ;  and,  after  the  de- 
cease of  B  (to  whom  the  testator  had  given  the  dividends  on  his  bank 
stock  for  life),  he  gave  the  dividends  thereof  to  A  for  the  term  of  his 
life,  and,  after  his  decease,  upon  trust  for  the  lawful  children  or  child 
if  only  one  of  A  in  such  manner  as  he  (the  testator)  had  ihereinbefore 
willed  and  directed  respecting  his  funded  property;  and,  if  A  should 
happen  to  die  without  issue  male  or  female  of  his  body  lawfully  begot- 
ten, then  over :  Sir  L.  Shadwell,  V.  C,  was  of  opinion  that  the  words 
*'  die  without  issue  male  or  female "  in  the  bequest  over  referred  to 
'  chiMren,  the  testator  having  clearly  explained  himself  to  mean  child- 
ren in  the  prior  gift  to  the  issue  male  and  female. 

The  other  case  referred  to  is  Peel  v.  Catlow,  (w)  where  a  testator 
bequeathed  one-sixth  part  of  his  residuary  estate  amongst 

"Issue"  held        ,        ,  ., ,  „,.    ,  .  -,         ™  ,  .i 

to  mean  the  children  or  his  late  sister  Jane  1.,  to  be  paid  at  twenty- 

■chUdren  by  i        7  .7  7  7  .7  7  1        n     t 

reference  to       one,  and,  in  casc  any  such  child  or  children  should  die 

another  gift,  '  '  •' 

under  age  leaving  issue  living  at  his,  her  or  their  decease, 
their  shares  to  be  paid  to  the  issue  of  such  child  or  children  respect- 
ively, with  a  bequest  over  of  the  shares  of  any  child  or  children 
■dying  in  minority  without  leaving  issue,  to  the  survivors  and  the  issue 
of  any  who  should  have  died  leaving  issue  as  aforesaid  (such  issue  to 
take  no  greater  share  than  their  respective  parents  would  have  been 
entitled  to,  if  living.)  And,  as  to  one  other  sixth  part,  upon  trust  to 
pay  the  interest  to  the  testator's  sister,  Mary  C. :  and,  after  her  decease, 
to  pay  and  apply  the  said  share  unto  and  amongst  her  issue,  and  to  be 
payable  at  the  like  *times,  and  with  the  like  benefit  of  survivorship 
and  accruer,  and  in  like  manner  as  is  thereinbefore  expressed  concerning 
the  sixth  part  given  to  the  children  of  his  (the  testator's)  late  sister  Jane 
T.;  and  in  case  the  testator's  sister  Mary  should  die  without  leaving 
issue  at  her  decease,  or  leaving  any,  they  should  die  under  twenty-one 
and  should  leave  no  issue  living  at  his  or  their  decease,  then  over : 
Sir  L.  Shadwell,  Y.  C,  was  of  opinion  that  the  bequest  to  the  "  issue  " 
•of  the  testator's  sister  Mary  must  of  necessity  be  taken  to  mean  cJiil- 
dren,  by  force  of  the  terms  of  reference  to  the  prior  bequest  to  the 
children  of  Jane. 

It  may  be  observed,  in  support  of  the  construction  adopted  by  the 

(tt)  9  Sim.  372. 
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court,  that  the  testator  had  used  the  word  "  issue  "  in  the  semaik  on 
sense  of  children  in  reference  to  both  the  share  of  the  P"1  "•  catiow. 
children  of  Jane  and  the  share  of  Mary,  namely,  in  the  clauses  which 
provided  for  the  event  of  their  respectively  dying  under  age  without 
issue  living  at  their  decease,  where  it  is  obvious  the  word  "  issue " 
necessarily  meant  children,  as  a  minor  could  not  leave  issue  of  a 
remoter  degree. 

II. — 5.  It  remains  to  be  observed,  that  where  a  devise  to  a  person 
and  his  issue  (or  to  him  and  the  heirs  of  his  body)  (x)  is 

T      .       .  •  «  ,  .      n    .  .  ,  Limitation 

followed  by  a  limitation  over  in  case  of  his  dying  without  over  if  the 

•  ••  7'7ji  iii>/»i  devisee  leave 

leaving  issue  hmng  at  his  death,  the  only  effect  of  these  "» ^8"e  at  Ms 
special  words  is  to  make  the  remainder  contingent  on  the 
prescribed  event.  They  are  not  considered  as  explanatory  of  the 
species  of  issue  included  in  the  prior  devise,  (y)  and,  therefore,  do  not 
prevent  the  prior  devisee  taking  an  estate  tail  under  it.  (z)  The  result 
simply  is,  that  if  the  tenant  in  tail  has  no  issue  at  his  death,  the  devise 
over  takes  effect;  if  otherwise,  the  devise  over  is  defeated,  notwith- 
standing a  subsequent  failure  of  issue,  (a) 

In  Doe  d.  Gilman  v.  Elvey  (6)  the  circumstance  of  there  being  *a 
limitation  over  on  failure  of  issue  at  the  death  of  the  prior  devisee 
does  not  appear  to  have  given  rise  to  an  argument  against  an  estate 
tail.  The  only  doubt,  it  is  conceived,  could  possibly  be,  whether  it 
would  have  the  effect  of  rendering  the  remainder  expectant  on  the 
estate  tail  contingent  on  the  event  of  the  devisee  in  tail  leaving  no  issue 


(x)  Wright  V.  Pearson,  1  Ed.  119,  ante  their  surviving  A  by  the  terms  of  the 

p.  *360,  but  where  it  was  not  necessary  to  power  (see  vol.  I.,  p.  *552)  and  of  the 

decide  its  effect  upon  the  remainder.   [C£  gift  over.] 

Abram  v.  Ward,  6  Hare  165.     In  Rich-  (y)  See  Hutchinson  v,  Stephens,  1  Kee. 

ards  V.  Davies,  13  C.  B.  (N.  S.)  69,  861,  240,  post. 

where  a  devise  was  to  A  for  life,  remain-  (z)  [Doe  v.  Eucastle,  8  C.  B.  876 ; 
der  to  such  of  her  children  as  she  should  Marshall  v.  Grime,  28  Beav.  375.]  In- 
by  will  appoint,  and  in  default  to  her  chil-  deed,  in  one  instance,  we  have  seen  {ante 
dren  and  the  heirs  of  their  bodies  in  equal  p.  *412)  even  an  express  devise  to  A  and 
shares,  "  and  in  case  of  the  death  of  A  the  issue  living  at  his  death  was  held  to 
without  leaving  any  child  living  at  her  confer  an  estate  tail ;  but  this  is  a  con- 
death,  and  in  the  event  of  such  child  or  struction  which  probably  would  not  be 
children  surviving  her  and  dying  without  universally  acquiesced  in. 
leaving  issue,"  to  testator's  right  heirs ;  [(o)  Eden  v.  Wilson,  4  H.  L.  Cas.  257, 
it  was  held  that  the  express  gift  in  tail  to  281,  ante  vol.  I.,  p.  *502.] 
the  children  was  not  made  contingent  on  (6)  4  East  313,  ante  p.  *415. 

[vol.  II.  *446] 
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at  his  death,  (c)  The  affirmative,  however,  seems  to  be  the  better  opinion, 
as  the  courts  would  hardly  feel  themselves  authorized,  without  a  con- 
text, to  reject  the  clause  "living  at  his  decease."  But  words  of  an 
equivocal  import  would  certainly  not  have  the  effect  of  subjecting  the 
remainder  to  such  a  contingency,  (d.) 


Bequest  over  on  failure  of  issue  at 
the  death,  following  bequest  to  A  and 
B  and  their  issue. — (c)  See  an  instance 
of  such  construction  applied  to  personalty 
in  Lyon  ».  Mitchell,  1  Mad.  467,  where 
personal  estate  was  bequeathed  to  A,  B, 
C  and  D,  as  tenants  in  common,  and  to 
the  issue  of  their  respective  bodies ;  but 
in  case  of  the  death  of  any  or  either  of 
them  without  issue  living  at  the  time  of 


his  or  their  respective  deaths,  then  over 
to  the  survivors,  and  to  the  issue  of  their 
respective  bodies.  It  was  held  that  the 
bequest  passed  absolute  interests  to  A,  B, 
C  and  D,  subject  to  an  executory  bequest 
in  case  of  their  respectively  dying  with- 
out leaving  issue  at  their  decease. 

{d)  See  Broadhuist  v.  Morris,  2  B.  & 
Ad.  1,  ante  p.  *391. 
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*CHAPTER  XL. 

WORDS  "  IN   DEFAULT   OF  ISSUE,"  ETC.,  WHEN   EEFERABLE  TO  THE 
OBJECrS   OF   A   PRIOR  DEVISE. 


I.  Preliminary  Semarks. 
II.  Construction  in  regard  to  Personalty. 
in.  In  relation  to  Seal  Estate.    1.  Where 
the  ea^esKi^yn  is  "  Such  Issue."    2. 
Where  the  reference  is  to  "Issue" 


3.   Ckmchmons  from   the 

4.  Doctrine  of  Omeral  and 

Particular  Intention.     5. 

of  Reversions. 

IV.  Effect  of  Stat.  1  Vict.,  c.  26,  |  29. 


I. — The  expression  which  forms  the  subject  of  consideration  in  this 
chapter  stands  pre-eminent  for  the  number  and  variety  of  Preiiminaxy  . 
the  questions  of  construction  to  which  it  has  given  rise.  '■*™°^'"- 
The  offices  assigned  to  it  are  very  numerous,  and  vary  of  course  with 
the  context.  Following  a  devise  to  heirs  general,  a  clause  of  this 
nature,  we  have  seen,  frequently  explains  the  word  "  heirs "  to  mean 
heirs  special,  i.  e.,  heirs  of  the  body,  and  cuts  down  the  estate  com- 
prised in  the  prior  devise  to  an  estate  tail, (a)  unless. there  is  ground 
for  restraining  the  term  "  issue  "  to  issue  living  at  the  death.  1  Pre- 
ceded by  a  devise  indefinitely,  or  expressly  for  life,  to  the  person 
whose  issue  is  referred  to,  the  words  in  question  (occurring  in  a  will 
which  is  subject  to  the  old  law)  have  the  effect  of  enlarging  such  prior 
devise  to  an  estate  tail,  (b)  unless  they  are  restrained  as  before  suggested, 
or  unless  there  is  an  intermediate  devise  to  some  class  or  denomination  of 
issue  to  which  they  can  be  referred.  2    To  determine  in  what  cases  the 


(a)  Ante  vol.  I.,  p.  *554. 

1.  Ide  V.  Ide,  5  Mass.  500 ;  Caskey  v. 
Brewer,  17  Serg.  &  E.  441 ;  Heffner  v. 
Knepper,  6  Watts  18 ;  HoUett  v.  Pope,  3 
Harring.  542  ;  Bells  v.  Gillespie,  5  Band. 
(Va.)  273  ;  Broaddns  v.  Turner,  Id.  308  ; 
Hill  V.  Burrow,  3  Call  342 ;  Newton  v. 
Griffith,  1  Harr.  &  G.  Ill ;  Dallam  v. 
Dallam,  7  Harr.  &  J.  220. 

(5)  Ante  vol.  I.,  p.  *554. 

2.  "The  construction  of  gifts  over  in 


default  of  issue  is  not  affected  by  the 
wills  act  where -those  words  are  construed 
to  mean  default  of  issue  to  take  under  the 
preceding  limitations.  It  becomes  neces- 
sary, therefore,  to  consider  in  what  cases 
the  referential  construction  has  been 
adopted. 

"A.  Where  the  words  are  for  default 
of  siich  issue,  they  naturally  refer  to  the 
issue  before  mentioned. 

"  1.  This  is  clearly  the  case  where 
J        [vol.  II.  *447] 
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latter  construction  prevails,  is  the  present  pbject  of  inquiry.  Tlie  dis- 
tinctions which  the  authorities  present  require  particular  attention, 
and  they  will  be  found  upon  the  whole  to  be  more  easily  reducible  to 
a  few  general  propositions  than  is  commonly  supposed.     It  will  be 


the  prior  limitations  are  in  tail.  Doe  d. 
Phipps  V.  Lord  Mulgrave,  B  T.  E.  320. 

"2.  So  where  the  prior  limitations 
are  to  children  and  their  heirs,  a  gift 
over  in  default  of  such  issue  means  in 
default  of  such  children.  Doe  d.  Com- 
berbach  v.  Perryri,  3  T.  E.  484 ;  Eex  v. 
Marquess  of  Stafford,  7  East  521. 

"  But  if  there  is  anything  to  show  that 
the  children  were  intended  to  take  estates 
tail,  the  words  in  default  of  such  issue 
may  be  referred  to  the  word  heirs  so  as  to 
cut  down  the  estates  to  estates  tail.  Thus, 
where  the  limitation  was  to  the  first  and 
other  sons  and  their  heirs,  a  gift  oyer  in 
default  of  such  issue  was  referred  to  the 
word  heirs,  the  intention  being  that  the 
sons  were  to  take  in  succession.  Lewis  d. 
Ormond  v.  Waters,  6  East  336. 

"In  Biddulph  v.  Lees,  8  E.  &  B.  289, 
the  intention  to  give  estates  tail  was  ap- 
parent from  the  shifting  clause. 

"3.  And  even  though  the  limitation 
be  to  children  simply,  so  that  they  would 
only  take  for  life,  a  gift  over  in  default 
of  such  issue  will  be  construed  referen- 
tially.  Hay  v.  Earl  of  Coventry,  3  T. 
E.  83 ;  Denn  d.  Breddon  v.  Page,  3  T. 
K.  87,  n.,  11  East  603,  n. ;  Ashley  v.  Ash- 
ley, 6  Sim.  358 ;  Bridger  v.  Barnsay,  10 
Ha.  320 ;  Ee  Arnold's  Estate,  33  B.  163. 

"4.  On  the  other  hand,  where  there 
is  a  limitation  to  a  first  son  without  more, 
followed  by  limitations  in  default  of  such 
issue  to  the  other  sons  in  tail,  the  court 
will  lay  hold  of  small  circumstances  to 
give  the  first  son  also  an  estate  tail. 

"  Thus,  in  Evans  d.  Brooke  v.  Astley, 
3  Burr.  1569,  there  was  the  circumstance 
that  the  testator  referred  to  the  earlier 
limitations  as  including  the  'parent  and 
his  descendants.' 

"In  Clementa  v.  Paske,  3  Doug.  384, 


the  limitation  to  the  first  son  was  referred 
by  the  word  'likewise'  to  other  limita- 
tions in  fee. 

"And  see  Doe  d.  Harris  v.  Taylor,  10 
Q.  B.  718,  which  may  perhaps  be  sup- 
ported on  the  ground  that  the  words  '  the 
elder  of  such  sons  and  the  heirs  of  his 
body  to  take  before  the  younger,'  applied 
to  the  first  son  as  well  as  to  the  others. 
See,  however,  Barnacle  v.  Nightingale,  14 
Sim.  456  ;  and  see  Galley  v.  Barrington, 
2  Bing.  387 ;  In  re  Denney's  Estate,  L. 
E.,  8  Eq.  427. 

"5.  The  prima  fade  meaning  of  the 
word  '  such '  is  to  refer  the  word  with 
which  it  is  coupled  to  earlier  words,  so 
that  the  latter  word  is  only  a  compendi- 
ous statement  of  the  earlier  limitations ; 
it  may,  however,  have  the  converse  effect, 
if  there  is  anything  upon  the  will  to  show 
that  the  testator  used  the  earlier  word  in 
the  sense  of  the  later;  and  the  word 
'such'  may  be  rejected,  if  the  term  with 
which  it  is  coupled  and  that  to  which  it 
refers  are  so  inconsistent  with  each  other 
that  the  testator  cannot  have  meant  the 
one  as  a  mere  compendious  reference  to 
the  other. 

"  Thus,  a  devise  to  A  and  his  heirs,  and 
in  default  of  such  issue  over,  would,  per- 
haps, in  a  will  cut  down  A's  estate  to  an 
estate  tail.  See  Idle  v.  Ck)ok,  1  P.  Wms.  70. 

"  And  in  Parker  v.  Tootal,  11  H.  L.  143, 
where  the  devise  was  to  Thomas  for  life, 
remainder  to  the  first  son  of  the  said 
Thomas  in  tail  male  lawfully  begotten, 
severally  and  successively ;  and  for  want 
of  such  lawful  issue  either  of  Thomas  or  of 
James,  over,  the  word  '  such '  was  practi- 
cally rejected,  and  Thomas  took  an  estate 
tail. 

"  B.  When  there  is  a  devise  to  A  for 
life,  followed  by  particular  limitations  in 
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|)roper  to  separate  gifts  of  real  and  personal  estate ;  for  as  the  constru- 
ing of  the  words  in  question  to  import  a  general  failure  of  issue  in 
regard  to  personalty,  necessarily  renders  void  the  gift  over  which  is  to 
•take  effect  on  such  contingency-,  (c)  the  disinclination  of  the  courts  to 


favor  of  some  of  his  issue,  with  an  ulti- 
mate limitation  on  failure  of  the  issue  of 
A,  the  question  arises  whether  the  inten- 
tion was  to  benefit  all  the  issue,  notwith- 
standing the  incomplete  enumeration  of 
them  under  the  special  limitation,  in 
■which  case,  in  wills  before  the  wills  act, 
the  gift  over  in  default  of  issue  will  give 
A  an  estate  tail,  or  whether  the  issue  in- 
tended to  be  benefited  are  sufficiently  in- 
-dicated  by  the  special  limitations,  in 
which  case  the  failure  of  issue  will  be 
■construed  to  mean  such  issue  as  before 
mentioned. 

"  1.  If  the  devise  is  to  A  for  life,  then 
to  his  children,  so  that  they  take  vested 
estates  in  fee  or  tail,  and  in  default  of  is- 
sue of  A  over,  issue  means  the  issue  be- 
fore mentioned,  and  A's  estate  will  not  be 
enlarged.  Foster  v.  Hayes,  2  E.  &  B.  27, 
4  E.  &  B.  717;  Towns  v.  Wentworth,  11 
Moo.  P.  C.  526  ;  Smyth  v.  Power,  I.  E., 
10  Eq.  192. 

"  And  this  is  the  case,  though  the  chil-' 
dren  included  under  the  prior  limitations 
may  be  sons  only  and  not  daughters,  and 
though  the  prior  estates  may  be  in  tail 
male.  Turke  v.  Frenchman,  2  Dyer  171, 
1  And.  8 ;  Baker  v.  Tucker,  11  Ir.  Eq. 
104,  3  H.  L.  106. 

"  Qwaere,  whether  it  makes  any  difier- 
ence  in  the  construction  of  the  gift  over 
in  default  of  issue  that  the  ancestor  has 
children  living  at  the  date  of  the  devise. 
See  Doe  d.  Todd  v.  Tuesbury,  8  M.  &  W. 
614,  commented  on  in  4  E.  &  B.  730. 

"2.  If,  however,  the  prior  limitations 
include  less  than  the  whole  number  of 
sons,  the  referential  construction  will 
not  be  adopted.  Langley  v.  Baldwin,  1 
Eq.  Ab.  185,  pi.  29,  cit.  1  P.  W.  759 ;  A. 


G.  V.  Sutton,  1  P.  W.  753,  3  B.  P.  C.  75  ; 
Stanley  v.  Lennard,  Amb.  355,  1  Ed.  87 ; 
Key  V.  Key,  4  D.,  M.  &  G.  73. 

"The  referential  construction  is,  how- 
ever, more  readily  adopted  where  the 
limitations  are  to  some  of  the  issue  at 
twenty-one,  and  there  is  a  gift  over  in  de- 
fault of  issue  who  attain  twenty-one. 
Sanders  v.  Ashford,  28  B.  609. 

"  3.  If  the  failure  of  issue  is  re- 
stricted to  failure  at  the  death  of  the 
parent,  the  referential  construction  will 
not  be  adopted,  as  it  might  have  the  ef- 
fect of  diverting  the  interests  of  children 
who  had  died  before  the  tenant  for  life, 
leaving  children.    Westwood  v.  Southey, 

2  Sim.  (N.  S.)  192;  Ex  parte  Hooper,  1 
Dr.  264 ;  Ee  Tookey's  Trust,  21  L.  J., 
Oh.  402. 

"4.  If  the  gift  is  to  A  for  life,  then 
to  such  issue  as  he  should  appoint  by 
will,  and  if  A  dies  without  issue  over, 
issue  in  the  gift  over  is  held  to  refer  to 
the  issue  before  mentioned,  that  is  to 
say,  issue  living  at  the  death  of  A.  Tar- 
get V.  Gaunt,  1  P.  W.  432;  Hockley  v. 
Mawbey,  1  Ves.,  Jun.,  143 ;  3  B.  C.  C.  82 ; 
Leeming  ».  Shei-ratt,  2  Ha.  14  j  Hanan  v. 
Drew,  10  Ir.  Eq.  333;  Eastwood  v.  Avi- 
son,  L.  E.,  4  Ex.  141. 

"5.  When  the  limitations  to  issue 
are  contingent  upon  attaining  a,  certain 
age,  it  seems  the  referential  construction 
would  not  be  adopted.  Doe  d.  Eew  v. 
Luoroft,  1  M.  &  So.  573,  8  Bing.  386 ; 
Franks  ».  Price,  6  Sc.  710,  5  Bing.  N.  C, 

3  B.  182. 

"6.  In  wills,  before  the  wills  act, 
where  the  devise  to  children  is  without 
words  of  limitation,  so  that  they  only 
take  estates  for  life,  the  referential  con- 


{c)  Aide  vol.  I.,  p.  *254. 
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that  construction  is  evidently  stronger  than  where  (as  in  reference  to 
real  estate)  they  have  the  effect  of  creating  an  estate  tail,  on  which  a. 
remainder  can  be  limited. 

*II. — In  regard  to  personal  estate,  it  seems  to  be  clear 

In  regard  to  i^  jr  J 

peraonai  es-       |-},a,t  words  denoting  a  failure  of  issue,  following  a  bequest 
to  children,  refer  to  the  objects  of  that  gift.    , 
As  in  Doe  d.  Lyde  ■!;.  Lyde,  (d)  where  a  term  of  years  was  bequeathed 


Etruction  will  not  be  adopted,  but  the 
parent  will  take  an  estate  tail  in  remain- 
der after  the  life  estates.  Parr  v.  Swin- 
dells, 4  Euss.  283.  Bennett  v.  Lowe,  5  M. 
&  Pay.  485,  7  Bing.  535,  is  not  inconsist- 
ent with  this  rule,  since  the  gift  over  was 
not  upon  an  indefinite  failure  of  issue ; 
and  Wight  v.  Leigh,  15  Ves.  564,  which 
conflicts  with  the  latter  branch  of  this 
rule,  would  probably  not  now  be  followed. 

"  C.  Similar  rules  apply  to  personalty. 

"  1.  Thus,  in  a  bequest  to  A  for  life, 
and  then  to  his  children,  and  if  A  dies 
without  issue  over,  the  gift  over  refers 
to  the  failure  of  the  objects  of  the  prior 
gift.  Doe  d.  Lyde  v.  Lyde,  1  T.  B.  593 ; 
Salkeld  v.  Vernon,  1  Ed.  64 ;  Eobinson 
V.  Hunt,  4  B.  450;  Li  re  Wyndham's 
Trusts,  L.  E.,  1  Eq.  290 ;  In  re  Sanders' 
Trusts,  lb.  675. 

"  'If  there  be  no  child  there  can  be  no 
other  issue,  and  if  there  be  a  chUd,  the 
child  will  take  the  whole,  and  there  will 
be  nothing  to  limit  over.'  Per  Turner, 
L.  J.,  Pride  v.  Fooks,  3  De  G.  &  J.  252. 

"2.  But  where  the  prior  gifts  to  the 
children  are  not  vested  so  that  there  may 
be  issue  who  may  not  take  under  them, 
for  instance,  children  of  children  who 
die  before  the  time  of  vesting,  it  is  less 
easy  to  admit  the  referential  construc- 
tion, and  it  seems  that  without  some  fur- 
ther indications  to  be  collected  from  the 
will  it  will  not  be  adopted.  Pride  v. 
Fooks,  3  De  G.  &  J.  252 ;  Walker  v. 
Mower,  16  B.  365. 

"  And  the  same  is  the  case  where  the 
gifts  to  the  children  are  only  to  arise  tip- 
on  a  contingency,  as  for  instance,  if  the 
[vol.  II.  *448] 


legatee  marries.  Andree  v.  Ward,  1  Busa^ 
260 ;  Campbell  v.  Harding,  2  E.  &  M.^ 
390,  2  CI.  &  Fin.  431,  8  Bl.  (N.  S.)  469. 

"  3.  But  if  there  is  anything  to  as- 
sist the  referential  construction  it  will  be 
adopted.  See  Malcolm  v.  Taylor,  2  E.  & 
M.  416,  where  this  construction  was  as- 
sisted by  the  devise  of  the  realty. 

"  4.  And  when  there  is  elaborate  pro- 
vision made  for  the  issue  of  children, 
dying  before  the  time  of  vesting  and 
born  within  the  limits  of  perpetuity,  & 
gift  over  in  default  of  issue  may  very  well 
be  referred  to  the  prior  limitations.  Elli- 
combe  v.  Gompertz,  3  M.  &  Cr.  127; 
Trickey  v.  Trickey,  8  M.  &  K.  560. 

"5.  The  referential  construction  will 
not  be  adopted  where  the  bequest  is  in. 
joint  tenancy  to  A  and  her  children, 
with  a  gift  over  in  default  of  issue.  In 
this  case  the  whole  is  already  disposed 
of,  whether  children  are  born  or  not,  and 
in  the  absence  of  some  further  indication 
of  intention,  there  can  be  no  reason  for 
attempting  to  make  the  gift  over  valid  in 
order  to  divest  absolute  interests.  Fisher 
V.  Webster,  14  Eq.  283."  Theobald  on 
Wills  384,  et  seq. 

(d)  1  T.  E.  593.  See  also  [Att.-Gen.  v. 
Bayley,  2  B.  0.  C.  553]  ;  Vandergucht  v. 
Blake,  2  Ves.,  Jr.,  534 ;  Farthing  v.  Allen, 
2  Mad.  310  (but  as  to  which  see  post) ; 
[Eobinson  v.  Hunt,  4  Beav.  450 ;  Cor^ 
mack  V.  Copous,  17  Beav.  397 ;  In  re 
Wyndham's  Trusts,  L.  E.,  1  Eq.  290; 
per  Parker,  V.  C,  Bryan  v.  Mansion,  5 
De  G.  &  S.  737.  But  see  also  per  Lord 
Cottenham,  post  p.  *451,  and  per  Turner,. 
L.  J.,  post  p.  *453,  and  4  D.,  M.  &  G.  88.] 
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to  G.  for  life,  and  after  Lis  decease  to  M.  for  life,  and  after  „      ,  , . 

'  '  Preceded  by  a 

the  decease  of  the  survivor  to  the  children  of  O.,  share  and  ^^^^^ 
share  alike,  and  if  O.  died  without  issue  of  his  body,  then 
over ;  it  was  held  that  there  being  no  child  of  G.  the  ulterior  gift  took 
effect.  3 

So,  in  Salkeld  v.  Yernon,  (e)  where  a  testator  bequeathed  £1 000  to 
his  daughter  R.'s  child  or  children,  to  the  number  of  four; 
and  if  she  should  have  a  greater  number  than  four  living  quest  to  oMI- 

°  _      °     dren  living 

at  his  decease,  then  he  bequeathed  £4000  to  be  divided  at  testators 
among  the  said  children  who  should  be  so  living  at  his 
decease,  to  be  paid  at  twenty-one ;  but  if  his  daughter  should  happen  to 
die  "  without  issue,"  then  he  bequeathed  the  said  legacy  over.  It  was 
contended  that  the  ulterior  bequest  was  void,  being  after  a  general 
failure  of  issue ;  but  Lord  Northington  held  that  it  was  a  legacy  to 
the  children,  if  there  were  any,  living  at  his  decease,  and,  if  not,  to 
the  substituted  legatees. 

And  a  similar  doctrine  prevailed  in  Malcolm  v.  Taylor,  (/)  though 
the  trust  for  children  was  confined  to  those  who  attained  .,„ 

"  Without 

a  prescribed  age ;  but  the  construction  was  considered  to  issue  as  afore- 

^  >=    '  _  said,    held  to 

be  aided  by  an  expression  in  the  context.     The  testator  refer  to  ob- 

•'  ^  jeeta  of  prior 

^ve  certain  lands  and  all  the  residue  of  his  money  in  the  cc^ntingent 
funds  to  his  mother  and  his  sister  M.,  for  their  lives  and 
the  life  of  the  survivor,  and,  after  the  decease  of  the  survivor,  to  such 
of  the  children  of  M.  as  she  by  deed  or  will  should  appoint ;  and,  in 
default  of  appointment,  to  be  equally  divided  among  the  said  children 
their  heirs  and  assigns ;  the  funded  property  to  be  an  interest  vested 
in  and  paid  to  them  or  the  survivors  or  survivor,  being  sons  at  twenty- 
one,  or  being  daughters  at  twenty-one  or  marriage.  And  in  case  M. 
should  die  without  issue  of  her  body  lawfully  begotten,  then  the  testator 
devised  the  estate  to  the  children  of  A  in  fee ;  and  in  case  M.  should 
die  without  issue  as  aforesaid,  the  testator  gave  the  residue  of  his 
money  in  the  funds  to  J.,  and  after  his  decease  to  his  (testator's)  eldest 
son.  M.  died  unmar*ried ;  whereupon  a  doubt  arose  as  to  the  validity 
of  the  bequest  over  to  J.,  which  of  course  failed  if  the  words  referred 
to  an  extinction  of  issue  at  any  time.  It  was  held  by  Sir  J.  Leach, 
M.  E.,  and  afterwards  by  Lord  Brougham,  that  the  words  "  without 
issue  as  aforesaid  "  meant  without  such  issue  of  M.  as  were  objects  of 

3.  Chism  v.  Williams,  29  Mo.  288.  {/)  2  K.  &  My.  416. 

(e)  lEd.64. 
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the  preceding  gift  of  the  funded  property,  i.  e.,  the  children ;  his  Honor 
observing,  that  it  was  a  reasofiable  intendment  that  a  subsequent  limi- 
tation is  meant  to  take  effect  upon  failure  of  the  prior  gift,  and  is  a 
substitution  in  that  event.  This  was  the  plain  intention  of  the  testa- 
tor with  respect  to  the  real  estate ;  and  it  was  to  be  supposed,  when 
real  and  personal  estate  were  given  together,  that  the  testator  had  the 
same  intention  with  respect  to  the  funded  property  and  the  real  estate. 
In  Lord  Brougham's  judgment  there  is  much  criticism  on  the  words- 
"  as  aforesaid,"  {g)  which  he  considered  to  refer,  not  to  the  objects  of 
the  immediately  preceding  devise,  but  to  the  more  remote  antecedent,, 
the  legatees  of  the  stock,  which  seems  to  have  been  rather  a  nice 
question. 

Where  the  prior  gift  is  expressly  to  "  issue,"  though  restricted  by 
the  context  to  issue  of  a  particular  class,  or  existing  at  a  prescribed 
period,  it  seems  more  obvious  to  apply  to  the  objects  of  such  prior  gift 
the  words  importing  a  failure  of  issue  (the  term  being  identical  in  both 
clauses),  than  where  the  prior  gift  is  in  favor  of  children. 

Thus,  in  Leeming  v.  Sherratt,  {h)  where  a  testator  bequeathed  tO' 
Words  held  to  ^^^^  °^  ^'^  children  £1000,  to  be  paid  at  twenty-one,  but 
topriOT^ft*^  as  to  the  girls  one-half  to  be  placed  out  at  interest,  to  be 
to  4ssat."  secured  from  the  control  of  any  husband,  the  interest  in 
the  meantime  to  be  paid  to  them,  and  the  principal  to  be  disposed  of 
in  such  manner  as  they  might  direct  to  their  issue ;  but  in  case  ihey- 
should  die  without  issue,  the  testator  gave  the  principal  among  the  sur- 
vivors of  his  children ;  Sir  J.  Wigram,  V.  C,  was  of  opinion  that  the 
original  bequest  applied  "to  issue  living  at  the  death  of  the  children^ 
and  that  the  gift  over,  on  the  failure  of  "  issue,"  referred  to  the  same 
objects. 

In  two  earlier  cases,  however,  a  different  construction  seems  to  have- 
prevailed.     Thus,  in  Andree  v.  Ward,  (i)  where  a  sum 
an  executory     of  *i£5000  stock  was  bequeathed  to  A  for  life,  and  in  case 

trust  not  to  .    ,  ^  /^/^/^     /.  i 

refer  to  prior      he  should  marry  any  woman  with  £1000  fortune,  then 

the  testator's  will  was  that  the  £5000  should  be  settled  on 

his  wife  and  the  issue  of  such  marriage;  but  in  case  A  died  leaving' 

Kg)  As  to  these  words,  see  also  Walker        (i)  1  Euss.  260.    [In  AUansou  v.  Clith- 

V.  Petchell,  1  C.  B.  65,  stated  post  p.  *458.]  erow,  1  Ves.  24  (an  executory  trust  of 

(A)   2  Hare   14,   [following  Target  v.  realty),  the  gift  over  on  death  without 
Gaunt,  1  P.  W.  432,  and  Hockley  v.  Maw-  issue  was  also  held  non-referential  in  like- 
bey,  1  Ves.,  Jr.,  143,  both  stated  ch.  XLI.,  circumstances.] 
g  3,  sub-s.  3. 
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no  issue  of  his  body  lawfully  begotten,  then  over :  Sir  T.  Plumer,  M. 
R.,  was  of  opinion  that  "  issue  "  in  the  ulterior  gift  could  not  be  con- 
fined to  issue  of  such  marriage  as  before  mentioned,  and  that  therefore 
A  having  left  issue  not  of  such  a  marriage,  the  gift  over  failed. 

The  strong  tendency  of  the  recent  cases  towards  the  referential  con-, 
struction  suggests  a  doubt  whether  the  doctrine  of  this  case  would  now 
be  followed. 

So,  in  Campbell  v.  Harding,  (k)  where  a  testator  bequeathed  to  his 
adopted  daughter,  Caroline  H.,  £20,000  consols,  and  his 
house  and  landed  property  at  Culworth ;  out  m  case  of  construction 

^      '^  ''      rejected. 

her  death  without  lawful  issue,  then  the  testator  willed  the 
money  so  left  to  her  to  be  equally  divided  betwixt  his  nephews  and 
nieces  who  might  be  living  at  the  time,  (l)  and  the  land,  &c.,  at  Cul- 
worth to  his  nephew  J.  H. ;  and  the  testator  requested  his  friends  C. 
and  S.  to  be  guardians  for  Caroline  H.,  and  if  she  married  it  must  be 
with  their  consent,  and  "  the  i)roperty  to  be  solely  settled  upon  herself 
and  her  children,  and  in  no  way  charged  or  alienated."  It  was  con- 
tended that  the  words  "  death  without  lawful  issue  "  in  this  case  meant 
death  without  having  had  any  such  issue  as  would  have  taken  under 
the  settlement  subsequently  directed  by  the  testator,  and  not  death 
without  issue  indefinitely ;  but  it  was  held  by  Sir  L.  Shadwell,  "V.  C, 
and  afterwards  by  Lord  Brougham,  and  ultimately  in  D.  P.  (where 
the  case  was  very  elaborately  argued),  that  the  words  could  not  be  re- 
stricted, and  consequently  that  Caroline  H.  (who  had  died  unmarried) 
became  absolutely  entitled  to  the  stock.  Lord  Brougham  considered 
that  the  introduction  of  the  direction  to  settle  the  stock  on  the  mar- 
riage of  the  legatee  did  not  vary  or  afifect  the  construction  which,  was 
to  obtain  in  the  alternative  event  of  her  not  marrying  at  all.  (m) 

(i)  2  E.  &  My.  390,  8  Bli.  (N.  S.)  469,  the  case  therefore  has  really  no  connec- 

2  CI.  &  Fin.  421  (Candy  v.  Campbell.)  tion  with  the  present  subject  of  discus- 

(l)  See  S.  C,  cited  ch.  XLI.,  J  3.  sion.  The  material  question  was,  whether 

(m)  This  case  was  cited  as  a  leading  the  words  referred  to  issue  living  at  the 

authority  by  K.  Bruce,  V.  C,  in  Pye  v.  death   {vide  next    chapter),   which  con- 

Linwood,  6  Jur.  618 ;  [and  by  Bacon,  V.  struction  the  court  (it  is  considered  most 

C,  in  Fisher  v.  Webster,  L.  K.,  14  Eq.  properly)  negatived.    [In  Fisher  v.  Web- 

283.    But  in  the  former]  case  it  was  un-  ster,  the  prior  bequest  being  to  A  and 

necessary  in  the  events  which  had  hap-  her  children  jointly,  the  simply  referen- 

pened  to  decide  whether  the  words  im-  tial  construction  of  the  gift  over  if  A 

porting  a  failure  of  issue  applied  to  the  should  die  without  issue  was  of  course  in- 

objects  of  the  preceding  bequest  to  "chil-  applicable.] 
dren"  or  extended  to  issue  indefinitely;         . 
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*The  frame  and  language  of  the  will  in  this  case  were  peculiar,  and 
it  must  not  be  considered  as  intrenching  on  the  general 

camijbeu  v.  principle  of  construction  exemplified  in  the  preceding  cases. 
That  principle  was  recognized  and  forcibly  stated  by  Lord 

-ham's  state-       Cottenham  in  Ellicombe  v.  Gompertz,  (n)  where  he  held 

ment  of  the  '^         '  \   / 

general  doc-  ^j^at  the  words  "  from  and  immediately  after  the  decease 
of  all  the  sons  and  grandsons  of  my  said  son  J.  J."  were 
confined  to  such  sons  and  grandsons  as  were  embraced  by  the  preced- 
ing gifts,  a  construction  which  supported  the  validity  of  the  ulterior 
gift,  (o)  He  thus  stated  the  general  doctrine :  "  Provision  is  made  for 
certain  members' of  a  class  answering  a  particular  description,  and  then 
a  gift  over  is  made  on  failure  of  the  class.  If  it  be  clear  that  the 
whole  of  the  class  were  not  to  take,  the  gift  over,  though  made  to  de- 
pend on  the  failure  of  the  whole  class,  will  be  construed  to  take  place 
upon  the  failure  of  that  description  of  the  class  who  were  to  take ; 
and,  on  the  other  hand,  if  it  appear  that  all  the  class  were  intended  to 
take,  although  some  only  are  enumerated,  and  the  gift  over  be  upon 
'the  failure  of  the  whole  class,  the  court  will  adopt  such  a  construction 
as  will  extend  the  benefit  in  the  best  way  the  law  will  admit  to  the 
.whole  class." 

So,  in  Trickey  v.  Trickey,  (p)  where  a  testator  bequeathed  the  residue 
Words  held  to  °^  ^^  personal  estate  to  his  daughter  A  for  life,  and  after 
jeotorf  prior  ^^^  decease  to  her  children  at  twenty-one;  and  in  case  any 
**"*■  of  such  children  should  die  under  twenty-one,  and  have 

one  or  more  children  who  shovIcUsurvive  A  and  live  to  attain  the  said 
■age,  the  last-mentioned  children  should  be  entitled  to  their  parents' 
share;  provided  that,  in  case  any  child  of  A  should  die  under  twenty- 
one,  his,  her  or  their  share  or  shares  should  go  to  the  survivors  of  the 
said  children,  and  the  issue  of  any  deceased  child  or  children  who 
should  marry  and  die  under  the  said  age ;  provided  further,  that  if 
there  should  be  no  child  of  A,  or  there  being  any  such,  no  one  child  limng 
to  attain  the  age  of  twenty-one  years,  nor  leave  any  issue  who  should 
attain  thereto,  then  over :  Sir  J.  Leach,  M.  E..,  held  that  the  gift  over 
must  be  intended  to  take  efifect  on  failure  of  the  former  gifts ;  and  as 
such  former  gifts  were  confined  to  those  grandchildreii  who  should 
survive  (and  who  should  therefore  necessarily  have  been  born  in  the 
/lifetime  of)  the  daughter,  the  ulterior  bequest  was  valid,  (g) 

(»)  3  M.  &  Cr.  127.  (p)  3  My.  &  K.  560. 

(o)  The  will  was  found  too  long  and  (g)   Although  in  Ellicombe  v.  Gom- 

special  for  insertion.  pertz,    and    Trickey  v.  Trickey,    above 
[vol.  n.  *451] 
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*[In  Westwood  v.  Southey,  (r)  a  verj^  material  distinction  was  drawn  . 
by  Sir  R.  Kindersley  regarding  those  cases  where,  by  ex- 
press direction,  or  by  the  true  construction,  of  the  will,  the  ItotfrTodon 
death  of  the  first  taker  without  issue  means  without  issue  Jft'overison 
living  at  his  death,  (s)     He  said :  "  It  is  true  that  where  isISe  ii>iiig°at 
there  is  a  legacy  to  one  for  life,  and  after  his  death  to  his 
children,  with  a  gift  over  if  he  die  without  issue,  and  there  is  nothing 
to  restrain  those  words,  the  words  '  without  issue '  are  limited  to  the 
issue  before  mentioned.     But  the  ground  on  which  the  court  has  used 
violence  with  the  words  and  interpolated  the  word  '  such '  is  this,  that 
if  there  were  no  restriction  on  the  generality  of  the  words  'dying  with- 
out issue,'  the  limitation  over  would  be  void.     But  when  the  dying 
without  issue  is  either  in  terms,  or  by  the  proper  constructJbn,  limited 
to  dying  without  issue  living  at  the  death,  there  is  no  reason  for  inter- 
preting the  words  as  meaning  'such  issue  as  before  mentioned.'     I  am 
not  aware  of  any  case  in  which  a  legacy 'being  given  to  one  for  his  life, 
with  remainder  to  his  children,  and  a  gift  over  if  he  dies  without  issue, 
in  the  sense  of  issue  living  at  his  death,  the  limitation  has  been  re- 
stricted to  issue  before  mentioned.    Such  a  construction  might,  in  fact, 
wholly  defeat  the  testator's  intention;  for  the  tenant  for  life  might 
have  an  only  child  who  might  attain  twenty-one,  marry  and  have 
children,  and  die  before  the  tenant  for  life,  and  then  the  child  and  the 
issue  of  that  child  would  be  excluded."     In  the  case  before  him  the 
V.  C.  acted  upon  the  distinction,  although  the  effect  was  to  divest  a 
previously  vested  gift  to  the  children. 

In  Pride  v.  Fooks,  (<)  where  the  bequest  was  in  trust  for  siLoh  child 
■or  children  as  the  testator's  niece  and  two  nephews  should  leave  at  the 
time  of  their  respective  deceases,  one-third  to  the  child  or  ciiildreu  of 
each  (but  not  giving  life  interests  to  the  parents),  and  in  case  the  niece 
or  either  of  the  nephews  should  happen  to  die  without  leaving  any 

stated,  the  expression  which  connected  *449 ;  [see  also  Hillersdon  v.  Lowe,  2 
the  prior  and  ulterior  gifts  did  not  cor-  Hare  355 ;  Cardigan  v.  Cuizon-Howe,  L. 
respond  with  that  whicli  is  the  subject  of  B. ,  9  Eq.  358  (settlement  of  family  plate.) 
the  present  chapter  ;  yet,  as  the  general  (»•)  2  Sim.  (N.  S.)  202.  See  also  Walker 
principle  was  much  discussed,  and  as  v.  Mower,  16  Beav.  365. 
these  cases  exemplify  the  application  of  (s)  The  V.  C.  repeated  this  statement 
the  doctrine  to  bequests  of  personalty,  of  the  rule  in  Madden  v.  Ikin,  2  Dr.  & 
they  appeared  lo  call  for  insertion  in  this  Sm.  213.  So  Parker,  V.  C,  Bryan  v.  Man- 
place.  Ellicombe  v.  Gompertz  was  cited  sion,  5  De  G.  &  S.  737. 
as  a  leading  authority  by  Sir  J.  Wigram,  (()  4  Jur.  (N.  S.)  678,  3  De  G.  &  J.  252. 
in  Leeming  v.  Sherratt,  2  Plare  14,  ante  p. 
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children  or  child  lawfully  begotten,  her  or  his  third  part  to  be  paid  to 
the  children  or  child  of  the  other  *or  others  leaving  children  or  a  child, 
in  equal  proportions  if  more  than  one,  and  in  case  all  of  them  the 
nephews  and  niece  should  happen  to  die  without  leaving  (m)  any  issue 
lawfully  begotten,  in  trust  for  the  children  of  X.  then  living  and  the 
issue  of  his  children  then  dead,  equally  per  stirpes.  Neither  of  the 
nephews  left  any  child  at  his  death,  nor  did  the  niece,  but  the  niece 
left  grandchildren.  It  was  held  by  Sir  J.  Romilly,  M.  R.,  that 
"issue"  in  the  gift  over  was  not  to  be  restricted  to  "children,"  and 
that  there  was  an  intestacy.  He  approved  and  relied  much  on  the  V. 
C.'s  distinction.  On  appeal,  the  decision  was  aflBrmed  by  K.  Bruce 
and  Turner,  L."  JJ.,  upon  the  construction  of  the  particular  will, 
"  children  "  being  strongly  contrasted  with  "  issue,"  and  there  being, 
not  a  series  of  limitations  to  take  effect  in  succession,  but  only  two  sets 
of  concurrent  contingent  limitations.  Sir  G.  Turner  said  he  would 
not  give  any  opinion  upon  Westwood  v.  Southey. 

Referring  to  the  general  doctrine,  the  L.  J.  said :  "  Amongst  the 
statement  of  cases  on  the  point,  which  are  almost  innumerable,  may  be 
dTOtfhiTby  placed  on  the  one  side  Malcolm  v.  Taylor  and  EUicombe 
Turner,  L.  J.  ^_  Gompertz,  and  on  the  other  Andree  v.  Ward  and  Camp- 
bell V.  Harding.  If  the  primary  limitation  be  in  favor  of  children, 
and  be  so  expressed  that  they  take  immediate  vested  interests,  and 
there  be  a  limitation  over  in  default  of  issue,  it  is  not  difficult  to  see 
reasons  for  construing  default  of  issue  to  mean  default  of  children ;  for 
if  there  be  no  child,  there  can  be  no  other  issue,  and  if  there  be  a  child 
the  child  will  take  the  whole,  and  there  will  be  nothing  to  limit  over ; 
but  where  the  primary  limitation  is  so  expressed  that  there  may  be 
issue  who  may  not  take  under  it,  as  in  the  case  of  gifts  to  children  to 
vest  at  twenty-one,  it  is  not  so  easy  to  see  the  reasons  on  which  this 
construction  has  prevailed.  It  is  true  that  by  adopting  the  construc- 
tion the  limitations  are  made  to  follow  in  regular  order  and  succession, 
but  it  is  equally  true  that  the  general  terms  in  which  the  limitation 
over  is  expressed,  prove  that  there  has  been  some  omission  or  some 
mistake  on  the  part  of  the  testator,  and  the  difficulty  seems  to  be  to 
determine  what  the  omission  or  mistake  has  been,  whether  it  has  been 
in  the  gift  over  not  having  been  limited,  or  in  the  primary  gift  not 
having  been  extended."  He  had  endeavored  to  extract  some  definite 
rule  from  the  authorities,  but  the  result  of  them  was  that  each  case 

(u)  This  as  to  personalty  means  leaving  at  their  deaths,  see  ch.  XLI.,  §  1. 
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depended  on  the  construction  of  the  particular  will,  and  that  no  gen- 
eral rule  could  be  laid  down. 

*But  of  course,  although  the  primary  gift  is  so  expressed  that  there- 
may  be  issue  who  may  not  take  under  it,  the  context  may  show  that 
the  omission  or  mistake  is  not  in  that  gift,  but  in  the  gift  over.  This 
was  considered  to  be  the  case  in  In  re  Merceron's  Trusts,  (x)  where  a 
testator  gave  a  legacy  to  each  of  his  two  daughters  for  life,  and  after 
her  death  unto  and  equally  among  all  and  every  such  child  and  child- 
ren she  might  happen  to  leave  at  her  decease ;  and  in  case  she  should 
die  without  issue,  then  to  such  persons  and  in  such  manner  as  she  should 
by  will  appoint.  The  will  then  contained  a  gift  of  residue  to  the  tes- 
tator's son.  The  daughter  died  leaving  grandchildren  but  no  child 
living  at  her  death.  It  was  held  by  Sir  R.  Malins,  V.  C,  that  "  die 
without  issue"  meant  such  issue  as  was  before  mentioned,  namely, 
children  living  at  the  daughter's  decease ;  and,  there  being  none,  that 
the  power  to  appoint  had  ariseu.  The  V.  C  thought  it  perfectly  clear 
that,  as  the  children  of  the  daughters  who  were  the  primary  objects  of 
the  disposition  could  not  take,  the  next  object  of  the  testator's  bounty 
was  the  daughter  herself,  who,  if  she  had  no  children  or  only  children 
who  could  not  take,  was  to  have  the  absolute  dominion  over  the  fund.J 

Where  the  words  are  not  "in  default  of  issue"  simply,  but  "in 
default  of  such  issue,"  it  is  clear  that  whatever  be  the  class  j^^  jef^uit  of 
of  issue  included  in  the  preceding  gift,  whether  children,  '""''issue, 
sons,  or  daughters,  and  whatever  the  extent  of  interest  given  to  those 
objects,  the  bequest  over  in  default  of  such  issue  is  construed  to  mean 
in  default  of  such  children,  sons,  or  daughters,  (y)  [And  if  the  prior 
gift  is  confined  to  children  who  survive  their  parent,  a  gift  over  in 
default  of  such  issue,  or  (which  is  the  same)  of  issue  becoming  entitledy 
means  in  default  of  children  who  survive  their  parent.]  (z) 

III. — 1.  With  regard  to  real  estate  also,  it  is  clear  that  the  word* 
"  in  default  of  such  issue,"  following  an  express  devise  to 

,  '  In  regard  to 

any  particular  branch  of  is^ue,  as  children,  sons,  or  daugh-  real  estate. 
ters,  will  be  construed  to  refer  to  the  issue  before  de-  "Default of 
scribed ;  that  is,  as  meaning  in  default  of  "  such "  child- 

{x)  4  Ch.  D.  182  (will  dated  1838,  as  to    P.  W.  685  ;  and  see  3  M.  &  Cr.  153. 
which  vide  post  §  4  of  this  ch.)]  [(s)  In  re  Hopkins'  Trusts,  9  Ch.  I>. 

(y)  Maddox  v.  Staines,  2  P.  W.  421,  3     131.] 
B.  P.  C.  Toml.  108  ;  Stanley  v.  Leigh,  2 
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ren,  sons,  &c.  (a)  And  in  cases  of  this  class  (as  distinguished  from 
those  which  form-  the  *subject  of  the  next  section),  this  rule  prevails, 
whether  the  objects  of  such  preceding  devise  take  estates  of  inheritance, 
or  only  estates  for  life.  (6)  4 

The  reported  cases  supply  numerous  examples  of  each  kind. 

In  Doe  d.  Comberbach  v.  Perryn,  (c)  Rex  v.  Marquess  of  Stafford  (d) 
fand  Foster  v.  Hayes!  (e)  the  words  "  in  default  of  such 

Preceded  by  a  ,  »/      j  \  / 

-devise  to  chad-  issue  "  following  a  devise  to  children  in  fee  were  held  to 

refer  to  such  children. 

In  Doe  d.  Tooley  v.  Gunniss  (/ )  and  Doe  d.  Liversage  v.  Vaughan  ( g) 

—to  chUdren      ^^^  Same  construction  was  given  to  a  devise  to  children 

for  life;  (without  words  of  limitation),  with  a  devise  over  "on 

failure  of  such  issue ; "   and  also  in  Ashley  v.  Ashley,  (h)  where  a 

similar  devise  was  followed  by  the  words,  for  "  want  of  such  issue." 

In  Denn  d.  Briddon  v.  Page  (i)  the  limitations  of  the  will  were  to 

.J     ...  _    the  first  and  other  sons  in  tail  male  in  strict  settlement, 

— ^to  daughters  ' 

■for  life;  gjj^  Jq  default  of  sucli  issuc  to  all  and  every  the  daughters 

i( without  words  of  limitation),  and  in  default  of  such  issue,  over ;  Lord 
Mansfield  held  that  the  daughters  took  estates  for  life  only;  but  he 
«aid,  "  If,  after  the  limitation  to  the  daughters,  the  words  had  been, 
"*  and  if  they  die  without  issue,'  we  would  have  implied  an  estate  tail ;  (j) 

(o)  Lethieullier  v.  Tracey,  Amb.  204,  of  the  estates  for  life  or  in  tail  limited  to 

.  220 ;  Denn  d.  Briddon  v.  Page,  11  East  them.    It  is  clear,  therefore,  that,  accord- 

<603,  u.,  3  T.  B.  87,  n. ;  Hay  v.  Lord  Gov-  ing  as  the  issue  take,  (1)  in  fee,  (2)  in 

•entry,  3  T.  R.  83  ;  Doe  d.  Comberbach  v."  tail,  or  (3)  for  life,  the  words  in  default 

Perryn,  Id.  484 ;  Goodtitle  d.  Sweet  v.  of  issue  mean, — (1)  if  there  never  are  any 

Herring,  1  East  264 ;  and  other  cases,  issue ;  (2)  if  there  never  are  any  issue,  or 

■ante  p.  '^382.  being  such,  upon  their  deaths  and  the 

Meaning  of  words  "in  default  of-  failure  of  their  issue  inheritable  under 

issue." — (6)  A  limitation  over  in  default  the  estate  tail ;  (3)  if  there  never  are  any 

•of  issue,  following  an  estate  in  fee  to  chil-  issue,  or  being  such,  upon  their  deaths.] 
dren  or  any  other  particular  branch  of         4.  Torrance   v.  Torrance,   4  Md.   11 ; 

issue,  operates  as  an  alternative  contin-  Tongue  v.  Jfutwell,  13  Id.  415  ;  Edelen  v. 

^ent  remainder  which  is  defeated  the  mo-  Middleton,  9  Gill  161.  ' 

ment  that,  by  birth  of  a  child  or  other        (c)  3  T.  E.  484. 
issue  taking  under  the  previous  limita-        (d)  7  East  521. 

tion  in  fee,  sucli  limitation  in  fee  becomes         [(e)  2  Ell.  &  Bl.  27,  4  Ell.  &  Bl.  717.] 
vested.    On  the  other  hand,  a  limitation         (/)  4  Taunt.  313. 
over  in  default  of  issue,  following  an  es-        (g)  1  D.  &  Ey.  52,  5  B.  &  Aid.  464. 
tate  for  life  or  in  tail  given  to  the  issue,         (A)  6  Sim.  358. 
is  construed  as  a  vested  remainder  ex-        (i)  3  T.  E.  87,  n.,  1 1  East  603,  n. 
pectant  on  the  estate  for  life  or  in  tail,         ( j)  See  Wight  v.  Leigh,  15  Ves.  564 ; 

and  is  not  defeated  by  the  birtli  of  issue,  Parr  v.  Swindels,  4  Kuss.  283  ;  both  stated 

bat  takes  effect  upon  the  determination  post. 
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but  here  the  words  are  '  sxwh  issue/  wMeh  can  only  mean  the  issue 
hefore  mentioned."  Hay  v.  Earl  of  Coventry  (i)  was  precisely 
similar. 

So,  ia  Doe  d.  Phipps  v.  Lord  Mulgrave,  (Z)  where  the  devise  being 
to  the  first  and  every  other  son  in  tail  male,  "failure  of  _^^  ^^^^  ^^ 
such  issue"  over,  the  latter  words  were  treated  as  merely  '^"  ■"»'»! 
referring  to  the  preceding  devise. 

Again,  in  Foster  v.  Eomney,  (m)  where  the  devise  was  to  A  *for 
life,  and  after  his  decease  to  his  sons  successively  (without  _j^  ^^^ 
words  of  limitation),  and  in  default  of  such  issue,  over ;  it  *^"''  '^^^■ 
was  held  that  A  and  his  sons  took  for  life  only,  the  words  "  suoh^ 
issue  "  meaning  such  sons. 

These  decisions  must  be  considered  as  overruling  Lomax  v.  Holm- 
den,  (n)  and  Evans  d.  Brook  v.  Astley,  (o)  unless  the  latter  cases  can 
be  referred  to  their  special  circumstances.    Lord  Kenyon  (p)  certainly 
so  treated  the  latter.     Robinson  v.  Eobinsou,  (g)  would 
be  in  the  same  predicament,  were  it  not  that  the  word  Robinson  v. 

y/  .,  .       1       -I      .       .        ,  ,  ,  Tlobinson,  Roe 

"  son,    in  the  devise  in  that  case,  appears  to  have  been  re-  t;.  Grew,  Frank 

...  «.  Stovin. 

garded  as  a  word  of  limitation,  (?■)  and  consequently  the 
first  taker  was  properly  held  to  be  tenant  in  tail,  without  imposing  ou 
the  subsequent  words,  "  in  default  of  such  issue,"  the  office  of  confer- 
ring that  estate,  to  which,  indeed,  upon  every  sound  principle  of  con- 
struction, they  appear  to  be  inadequate.  The  cases  just  stated,  estab- 
lishing that  expression  to  be  purely  referential,  are  decisive  authorities 
against  the  stress  which  in  some  parts  of  the  discussion  of  Robinson 
V.  Robinson  was  laid  on  these  words. 

[So  where  there  was  a  devise  to  one  for  life,  remainder  to  her  sons 
and  daughters  in  fee,  but  should  she  die  without  having  "sueh heirs" 
sMoA  heirs,  over,  the  words  "  such  heirs  "  were  held  to  re-  |[ftTo  sons'" 
fer  to  the  sons  and  daughters.]  (s)  tafee."'"^ 

Of  course  where  the  word  "  issue,"  occurring  in  an  express  devise 
to  issue,  is  therein  explained  to  mean  children,  the  words  in  default,  or 

(k)  3  T.  E.  83.  .  lard's  Estate,  3  D.,  J.  &  S.  541.] 

(l)  5  T.  B.  320.  (»)  1  Ves.  296. 

(m)  11  East  594.    See  also  Goodright        (o)  3  Burr.  1570. 
d.  Lloyd  V.  Jones,  4  M.  &  Sel.  88  ;  Pur-        {p)  ST.  E.  87. 
cell  V.  Purcell,  2  D.  &  War.  219,  n. ;        (q)  1  Burr.  38,  3  B.  P.  C.  Toml.  180. 
[Bridger  v.  Eamsey,  10  Hare  320 ;  Bevan        (r)  See  Lord   Kenyon's  judgment  in 

V.  WMte,  7  Jr.  Eq.  Eep.  473 ;  In  re  Ar-  Doe  v.  Mulgrave,  5  T.  E.  323. 
nold's  Estate,  33  Beav.  163 ;  In  re  Pol-        [(s)  PoUey  v.  PoUey,  29  Beav.  134.] 
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for  want  of  such  issue,  immediately  following,  are  construed  in  default 
of  such  children.\t) 

But  in  one  instance  the  word  "  such  issue,"  preceded  by  a  devise  to 

first  and  other  sons  and  their  heirs,  were  held  to  refer  to 

preceded  by  a    the  heirs  of  the   sons.     Thus,  in  Lewis  d.   Ormond  v. 

and  other  sons    Watcrs,  (u)  whcrc  the  devise  was  to  the  testator's  eldest 

■and  their  heirs.  «,.«,, 

son  tor  lite,  remainder  to  a  trustee  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  the  testatoi-'s  eldest 
son  and  their  heirs,  and  for  want  of  such  issue,  to  his  second  son  B  for 
life,  with  similar  remainders ;  it  was  held  that  the  word  "  issue  "  in 
the  limitation  over  referred  to  the  heirs  of  the  sons,  and  consequently 
ithat  they  took  successive  estates  tail,  which  would  effectuate  *the  appa- 
rent intention  of  the  testator  to  continue  the  estates  in  his  family. 
This  is  a  strong  case,  inasmuch  as  there  was  an  antecedent  class  of 

issue  to  which  the  clause  might  have  been  applied ;  but 
jLewia  v.  as  the  words  "  first  and  other  "  evidently  imported  that 

"Waters.  .     ,      /   \     , 

,the  sons  were  to  take  suGoessively,  {x)  there  was  no  mode 
of  giving  effect  to  that  intention  except  to  cut  down  the  fee-simple  of 
the  sons  to  an  estate  tail. 

[Again  in  Biddulph  v.  Lees  (j/)  a  devise  to  A  for  life,  and  to  his 
„„   v..      ,.    sons  in  tail  male  successively,  and  for  default  of  such 

Such  issue  •' ' 

eSbseqitnt'"'  ^^^"^  ^  ^  ^°*^  ^  ^^"^  ^^^^^  ^°°^  ^°  ^^'^^  manner ;  and  for 
fn  «?ate?Si  to  default  of  such  issue  to  the  daughters  of  A  and  theu- 
*e  Intended.  hgirg  forevcr  as  tenants  in  common,  and  for  defavU  of 
such  issue  to  the  daughters  of  B  and  C  in  like  manner  (which  it  was 
admitted  by  the  court  would  per  se  have  given  an  estate  in  fee  simple 
to  the  daughters  of  A)  was  held  to  create  an  estate  tail  in  the  daughters 
on  the  ground  that  the  testator  had  expressly  interpreted  his  meaning 
by  a  shifting  clause  which  provided  that  if  any  daughter  became  a 
nun,  the  use  declared  in  her  favor  should  cease,  and  that  "  the  person 
next  in  reversion  to  take  according  to  the  aforesaid  limitation  should, 
immediately  thereupon,  enter  upon  and  enjoy  the  premises  as  he  would 
have  been  entitled  to  hold  and  enjoy  the  same  in  case  the  person  so 
entering  into  religion  had  been  then  dead  without  issue  of  her  body."] 
In  Ginger  d.  White  v.  White  {z)  Willes,  C.  J.,  read  a  devise  to  chil- 


(t)  Kyan  v.  Cowley,  1  LI.  &  G.  7.  *  S.)  656,  amte  p.  *258.    As  .to  the  force  of 

{v)  6  East  337.  "  succesBively,"  see  Ginger  t>.  White,  infra. 

\x)  See  Kershaw  v.  Kershaw,  13  Ell.  &  (y)  Ell.,  Bl.  &  Ell.  289. 

Bl.  845 ;  Cradock  v.  Cradock,  4  Jur.  (N.  (i!^  "Willes  852,  stated  post  p.  *459. 
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■dren  and  their  heirs  successively  as  conferring  an  estate  jjemarks  on 
tail  only,  {a)  though  he  distinctly  held,  as  we  shall  pres-  vaS*in'Gin- 
€ntly  see,  that  the  subsequent  words,  importing  a  failure  eer«.  white, 
if  issue,  referred  to  the  children  themselves.  (6)  He  seems  even  to 
have  thought  that  a  gift  over  in  default  of  male  children  to  female 
children,  and  in  default  of  female  children  to  a  person  who  was  their 
cousin,  explained  heirs  to  mean  heirs  of  the  body,  "  because  the  male 
children  could  not  die  without  heirs  if  any  of  their  sisters  were  living, 
and  the  female  children  could  not  die  without  heirs  if  the  cousin  were 
living : "  (c)  but  he  evidently  confounded  a  remainder  with  an  alterna- 
tive limitation;  in  other  words,  he  failed  to  distinguish  between  a 
devise  over  if  the  children  should  die  *without  heirs,  and  a  devise 
over  if  there  should  be  no  children.  With  the  latter  the  doctrine  to 
which  he  refers  has  no  connection. 

Even  where  the  prior  devise  embraces  a  single  child  only,  the  words 
"  for  want  of  such  issue  "  are  construed  for  want  of  such  Effect  where 
child,  and  have  not  the  effect  of  conferring  an  estate  tail  ?"fovOTof  a*^ 
on  the  parent  of  that  child,  (d)  ""^'^  "*'"''• 

[The  words  "  as  aforesaid "  may  have  the  same  force  as  the  word 
^*such."     Thus,  in  Walker  v.  Petchell(e)  the  testator  de-  -v^orda'-as 
vised  land  in  trust  for  his  wife  for  life,  remainder  in  trust  eq°irwaient  to 
for  all  and  every  such  one  or  more  of  the  child  or  chil-  "™'''*-" 
dren  whether  male  or  female  of  the  said  wife  lawfully  begotten,  for 
such  estates,  &c.,  as  the  wife  should  appoint,  and  in  default  of  ap- 
pointment, in  trust  for  the  children  as  tenants  in  common  in  fee,  "  but 
in  case  his  wife  should  happen  to  die  without  leaving  lawful  issue  as 
aforesaid,"  then  over ;  it  was  held  that  the  words  "  issue  as  aforesaid  " 
meant  children,  and,  therefore,  that  the  gift  over  was  not  too  remote.] 

In  this  state  of  the  authorities,  then,  the  proposition  seems  undenia- 
ble that  the  phrase  "  in  default  of  such  issue,"  "  for  want 

))  n  -1  PI'  »)  p  n        .  General  posi- 

of  such  issue,    or  "  on  failure  of  such  issue,    following;  a  'io^  deduoiwe 

'  ^  ...  from  the  cases. 

devise  to  any  class  of  issue,  or  even  to  any  individual 

child  or  other  descendant,  is  simply  and  exclusively  referential,  and 

does  not  enlarge  or  in  any  manner  affect  any  of  the  prior  estates.     [It 

(a)  See  also  Hennessey  d.  Bray,  33  Beav.  1  M.  &  Gr.  429,  ante  p.  *408 ;  [Boydell  v. 
S6,  ante  p.  *325.  Golightly,  14  Sim.  327  ;   Ashbumer  v. 

(b)  See  po$t  p.  *459.  Wilson,  17  Sim.  204. 

(c)  See  as  to  this  doctrine,  ante  p.  *329.  (e)  1  C.  B.  652. 

(d)  Doe  V.  Charlton,  1  Scott  N.  K.  290, 
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„       „    ,        is  true  that  in  Doe  d.  Harris  v.  Taylor  ( /)  it  was  held  on 

Doe ».  Taylor,  .  i      ,         /v 

ogiosed  to  the  authority  of  Evans  v.  Astley,  {g)  which  is  overruled, 
and  of  Clements  v.  Paske,  {K)  which  it  is  submitted  is  not 
in  point,  that  the  words  "  for  default  of  such  j^rsi  issue  "  did  not  mean 
for  default  of  such  "first  son  "  as  took  under  the  previous  limitation, 
but  "for  default  of  issue  of  such  first  son,"  and  therefore  that  the  first 
son  took  an  estate  tail.  But  Sir  J.  Eomilly,  M.  R.,  declined  to  follow 
this  decision,  [i)  and  it  is  submitted  that  it  cannot  be  supported. 

In  Chorlton  v.  Craven,  already  stated,  {j)  it  was  impossible  to  read 
Referential  ^^  S^^*  °^^^  "  ^'^^  want  of  swch  lawful  issue  of  the  name 
exduded'by  0^  C.  either  by  Tliomas  or  James  "  as  simply  referring  t» 
context.  ^jjg  gQjjg  ^jjjj  .^ygpg  objects  of  the  preceding  devise,  for  the 

sons  of  James  were  not  objects  of  that  devise.  The  intention,  it  was 
said,  *plainly  was  that  the  estate  should  not  go  over  to  the  daughters 
until  all  the  issue  male  of  Thomas  had  been  provided  for ;  to  effectu- 
ate which  it  was  considered  an  estate  tail  might  be  implied  in  Thomas 
in  remainder  after  the  estate  tail  male  previously  limited  to  his  sons.  (A) 
Sufficient  operation  it  was  thought  was  given  to  the  word  "  such  "  by 
referring  it  to  the  word  "  male  "  in  the  previous  devise — the  intention 
that  Thomas'  entail  should  descend  in  the  male  line,  being  also  mani- 
fested by  the  express  desire  to  preserve  the  name  of  C.  This  con- 
struction by  parity  of  reasoning  enabled  them  to  give  the  same  estate 
tail  in  remainder  to  James,  0  and  the  ultimate  remainder  to  the 
daughters  follo\Y,ed  as  a  vested  remainder,  and  completed  the  scheme 
of  the  will.] 

IIJ. — 2.  It  is  well  settled  also,  that  words  importing  a  failure  of 
In  default  of  issue  (without  the  word  sugK),  following  a  devise  to  chil- 
(wSiioufS^''  dj-en  in  fee  simple  or  fee  tail,  refer  to  the  objects  of  that 
word  ««<*.)       pj,jQj.  devise,  and  not  to  issue  at  large. 

Thus,  in  Ginger  d.  White  v.  White,  (m)  where  a  testator  devised  a 

(/)  10  Q.  B.  718.  of  Lord  Eldon  ;  but,  as  already  stated,  no- 

{g)  Ante  p.  *456.  final  opinion  was  expressed  upon  it,  ante 

\h)  Ante  vol.  I.,  p.  *491,  n.  p.  *408,  n.  (Q. 

(i)  In  re  Arnold's  Estate,  33  Beav.  163.  {I)  As  to  this  see  vol.  I.,  p.  *559.] 

(j)  Ante  p.  *407,  and   {same  devise)  (m)  Willes  348 ;  [Cormack  v.  Copoua, 

Parker  v.  Tootal,  11  H.  L.  Cas.  143.  17  Beav.  397  ;  Peyton  v.  Lambert,  8  Ir. 

(k)  This  construction  was  thought  to  Com.  Law  Eep.  485;   Towns  v.  Went- 

have  the  greater  weight  as  it  accounted  worth,  11  Moo.  P.  C.  C.  526.] 

for  the  antecedent  decisions  of  K.  B.  and 
[vol.  II.  *459] 
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house  to  his  son  J.  (subject  to  an  undivided  interest  given  to  a  daughter 
during  widowhood),  and  after  the  determination  of  that  estate  to  the 
male  children  of  J.  successively,  one  after  another,  as  they  should  be  in 
priority  of  age,  and  to  their  heirs;  and  in  default  of  such  male  chil- 
dren, to  the /emaZe  children  of  J.  and  their  heirs  ;  and  in  case  J.  should 
die  without  issue,  then  over  to  the  testator's  grandson  W.  and  his  heirs. 
One  question  was,  whether  the  last  words  in  italics  did  not  give  an 
estate  tail  by  implication  ;  and  it  was  held  that  they  did  not.  Willes, 
C.  J.,  said  that  the  word  "issue"  meant  such  issue  as  the  testator  had 
mentioned  before,  and  he  could  mean  no  other,  for  he  had  devised  the 
estate  before  to  all  J.'s  sons  and  daughters.  It  seems  that  the  learned 
judge  considered  that  the  children  took  estates  tail,  on  a  ground  which 
has  been  already  alluded  to.  (n) 

So,  in  Goodright  d.  Docking  v.  Dunham,  (o)  where  a  testator  devised 
to  his  son  J.  for  life,  and  after  his  death  to  all  and  every  y^^^^g  i^gj^  to 
his  children  equally  and  their  heirs;  and  in  case  his  son  a! Jn objSis of 
died  ^without  issue,  then  unto  his  (the  testator's)  two  p"'"^''^™®- 
daughters  and  their  heirs;  Lord  Mansfield  without  hesitation  held 
that  the  limitation  over  was  the  same  as  if  it  had  been  "in  case  the 
son  had  died  without  children." 

Again,  in  Malcolm  v.  Taylor,  (p)  where  a  testatrix  devised  (among 
other  things)  the  moiety  of  an  estate  in  Jamaica  to  her  mother,  and 
her  sister  Maria  Taylor,  for  their  lives,  and  the  life  of  the  survivor, 
and  after  the  decease  of  the  survivor,  to  such  of  the  children  of  Maria 
Taylor  as  she  by  deed  or  will  should  appoint;  and  in  default  of  ap- 
pointment, then  the  said  moiety  to  be  divided  equally  between  the  said 
children,  their  heirs  and  assigns  forever ;  and  if  but  one  then  to  such 
one  child,  his  or  her  heirs  and  assigns  forever ;  and  in  case  the  said 
Maria  Taylor  should  die  without  issue  of  her  body  lawfully  begotten,  then 
the  testatrix  devised  the  moiety  in  question  over  to  other  persons :  it 
was  considered  clear  that  these  words,  referred  to  the  children  who 
were  the  objects  of  the  prior  devise,  (g) 

(n)  Ante  p.  *457.  v.  "Whiteter,  (8th  August,  1807,  MS.,  with 

(o)  Doug.  264.  a  note  of  which  the  author  has  been  fa- 

(p)  2  B.  &  My.  416.     See  also  Doe  v.  vored,)  a  testator  devised  unto  his  three 

Selby,  2  B.  &  Cr.  926,  a««e  vol.  I.,  p.  *876  ;  sons,  Thomas,  George  and  John,,  share 

Tarbucb  v.  Tarbuck,  post  p.  *462  ;  [Hale  and  share  alike,  all  his  freehold,  leasehold 

I.  Pew,  25  Beav.  335 ;  Maden  v.  Taylor,  and  personal  estate  and  effects.     And  he 

45  L.  J.,  Ch.  569,  572.]  also  further  bequeathed,  that,  in  case  of 

(q)  In  the  unreported  case  of  Clonmert  the  demise  of  either  of  his  said-  sons,  the 

R       [vol.  II.  *460] 
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"Default  of  is- 
sue "  referred 
to  issue  taking: 
previous  es- 
tates tail. 


[So,  in  Baker  v.  Tucker, (r)  where  the  devise  was  io  the  testator's, 
natural  t'on  John  for  life,  with  remainder  to  the  first  and 
other  sons  of  John  successively  in  tail  male,  and  in  de- 
fault of  such  issue,  to  the  daughters  of  John  and  their 
heirs  as  tenants  in  common  and  in  default  of  issue  of  i}ie 
said  John,  to  the  testator's  *riglit  heirs ;  it  was  urged  that,  wherever 
apy  chasm  of  events  occurs  between  the  actual  limitations  to  the  chil- 
dren, ^aud  that  upon  which  the  gift  over  is  made  to  depend,  an  estate 
tail  in  the  parent  whose  issue  is  referred  to  in  the  gift  over  ought  to 
b,e  implied  to  fill  up  the  chasm,  and  that  an  estate  tail  general  ought 
therefore  to  be  here  implied  in  John  to  fill  up  the  chasm  occasioned  by 
the  absence  of  a  provision  for  the  female  issue  of  his  sous ;  such  estate 
to  be  in  remainder  after  the  estates  expressly  given  to  his  daughters, 
which  for  that  purpose  must  be  cut  down  to  estates  tail,  (s)  But  it  was 
held  in  D.  P.  that  the  case  was  covered  by  Blackborn  v.  Edgley,  (f) 
where,  the  limitations  being  precisely  similar  (except  that  the  limita- 


eaid  estate  should  be  equally  divided  be- 
tween bis  surviving  sons  ;  and  if  bis  sons 
bad  issue,  his  (the  son's)  child  or  children 
should  be  entitled  to  the  father's  share.  And 
1%  case  they  all  died  without  issue,  then  his 
freehold  estate  or  estates  situated  in  South 
street,  Peckham,  should ,  devolve  to  the 
heirs  of  his  late  brother  Thomas,  to  be 
Equally  divided.  The  three  sons  siiflKred 
a  common  recovery,  and  the-  question,  on 
a  bill  for  specific  performance  filed  by  a 
person  w;ho  claimed  under  the  recovery 
and  bad  contracted  for  the  sale  of  the  es- 
tate, was,  whether  the  fee  simple  was  ac- 
quired by  their  recovery.  The  judges  of 
0.  E.  (on  a  case  from  chancery)  certified 
that  Thomas,  George  and  John,  who  suf- 
fered the  recovery,  took  such  an  estate  as 
would  have  enabled  them  to  make  a  good 
title,  whereupon  Lord  Eldon  decreed  the 
specific  performance  of  the  contract. 

[It  seems  unnecessary  to  assume  that 
the  three  sons  were  held  to  be  tenants  in 
tail  contrary  to]  the  rule  of  construction 
deducible  from  the  last  three  cases.  The  , 
devise  was  sufficient  to  carry  the  fee  to 
the  [three  sons]  by  force  of  the  word 
"  estate ;''  [and  all  the  subsequent  limi- 

[voL.  II.  *46]] 


tations  may  be  read  as  to  be  substituted 
only  in  case  the  sons  died  in  the  testator's 
lifetime,  leaving  their  estates  absolute  if 
they  survived  him.  But  supposing  this 
not  to  be  so,  the  sons  acquired  a  good  title 
by  the  recovery  giuwimqite  via :  for  if  they 
were  tenants  in  tail  the  entail  was  barred 
by  it ;  if  tenants  for  life  with  remainder 
(adopting  the  referential  construction)  to 
their  children  by  purchase,  still,  as  there 
do  not  appear  to  have  been  any  children 
born  when  the  recovery  was  suffered,  tlie 
remainder  was  destroyed  and  a  fee  ac- 
quired by  the  sons. 

()■)  3  H.  L.  Cas.  106. 

(s)  Citing  Doe  u.  Halley,  8  T.  E.  5, 
stated  post. 

(«)  1  P.  W.  600.  This  case  was  alleged 
arg.  to  be  misreported,  and  extracts  from 
K.  L.  were  cited  to  show  that  the  gift  over 
there  was  one  from  which  in  no  case  could 
an  estate  tail  have  been  implied.  But 
Lord  Brougham  observed  that  if  the  case 
had  always  been  supposed  to  be  of  one 
purport,  and  as  such  had  ruled  subsequent 
cases,  it  would  not  do  to  go  back  to  some 
critical  difference  ;  because  the  law  might 
have  been  settled. 
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tion  to  the  daughters  was  expressly  in  tail,  and  would  therefore  have 
required  no  cutting  down  in  order  to  admit  a  remainder  by  implica- 
tion), the  referential  construction  prevailed :  John  therefore  took  an 
estate  for  his  life  only. 

Again,  in  Goymour  v.  Pigge,  (tt)  where  the  testator  devised  copy- 
holds to  his  wife  for  life,  remainder  to  his  daughter  for  ..  Die  without 
life,  remainder  to  the  first  child  of  her  body  whether  male  fCTred  to  issue 
or  female  and  to  his  or  her  heirs  and  assigns  forever  ;  but  ttous^esutes 
if  such  child  should  depart  this  life  under  the  age  of   "''^®' 
twenty-one  years  without  leaving  issue  of  his  or  her  body  lawfully  be- 
gotten, then  the  testator  devised  to  the  second  and  third  child  in  similar 
words,  and  so  on  to  the  other  children  ;  but  in  case  his  daughter  should 
die  without  leaving  issue  of  her  body  lawfully  begotten,  or,  having  issue, 
such  issue  should  die  under  the  age  of  twenty-one  years  without  leav- 
ing issue  lawfully  begotten  as  aforesaid,  then  he  devised  the  estate  over. 
Lord  Langdale  considered  that  the  words  "  issue  of  th€  body,"  when 
used  with  reference  to  the  daughter,  must  be  understood  to  mean 
the  children  to  whom,  subject  to  the  daughter's  life  estate,  the  prop- 
erty was  previously  given. 

It  will  be  observed  that  in  the  last  case  the  devise  over  was  on  the 
devisee  for  life  dying  without  leaving  issue,  not,  as  in  all 
that  precede  it,  simply  without  issue;  but  the  devisee  for  different effMt 
life  never  having  had  a  child,  the  effect  of  the  word  "leav-   "die  without 
ing"  was  not  discussed.]     It  should  seem,  however,  that         ""  '^™" 
the  introduction  of  *that  word  would  not  vary  the  construction,  inas- 
much as  the  phrases  "without  issue"  and  "without  leaving  issue" 
have  (we  shall  hereafter  find)  been  held  to  be  undistinguishable,  in 
regard  to  their  importing  an  indefinite  failure  of  issue  in  reference  to 
real  estate.     This  remark,  however,  is  made  with  great  diffidence,  as 
it  may  seem  to  clash  with  an  opinion  expressed  by  Lord  Cottenham 
{when  M.  R.),  in  Tarbuck  v.  Tarbuck,  [x)  where  a  testator  ^  b   t 
devised  his  lands  at  Barnhill  to  his  son  James  for  his  life,  ^arbuok. 
and  after  his  decease  to  all  the  children  of  James  lawfully  to  be  be- 
gotten and  to  their  heirs  and  assigns  forever  as  tenants  in  common, 
and  if  but  one  child  then  to  such  only  child  his  or  her  heirs  and  as- 
signs forever.     And  the  testator  charged  the  lands  with  ^g^gg  ^^ 
the  payment  of  an  annuity.     He  then  gave  all  his  other  fouowtd'by'^* 

(u)  7  Beav.  475.  (x)  4  L.  J.,  Ch.  fN.  S.)  129.] 

[vol.  II.  *462] 
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dela^without  l^iids  to  his  SOU  Jonathan  and  his  children  in  similar  terms, 
iem>ingiasae.  ^]^q  charged  with  an  annuity.  And  in  case  the  testator's 
son  James  should  happen  to  die  without  leaving  lawful  issue,  then  the 
testator  gave  the  lands  devised-  to  him  to  his  (testator's)  son  Jonathan 
his  heirs  and  assigns ;  and  in  ease  the  testator's  son  Jonathan  shoulcT 
happen  to  die  without  leaving  lawful  issue,  then  the  testator  gave  th& 
lands  devised  to  him  to  his  (testator's)  son  James  his  heirs  and  assigns 
forever.  But  if  both  the  testator's  said  sons  should  happen  to  die  with- 
but  leaving  lawful  issue,  then  he  gave  the  whole  of  the  said  heredita- 
ments to  his  nephews  and  nieces  in  fee.  The  testator's  sons,  James 
and  Jonathan,  both  died  in  th^  testator's  lifetime,  James  leaving  a  son, 
who  also  died  in  the  testator's  lifetime.  Jonathan  died  a  bachelor. 
The  M.  R.  held  "that  in  these  events  the  devise  over  failed,  on  thfr 
ground  that  the  son  of  James  would,  if  he  had  survived  the  testator,, 
have  taken  an  estate  in  fee,  and  therefore  the  lapse  of  such  devise,  in- 
stead of  letting  in  the  ulterior  devisee,  occasioned  intes- 
to  refer  to  tacv.  (ij)     "The  first  question,"  said  his  Honor,  "to  be 

children,  Ob-  .,         i    .  ,  ,i      t  t     x 

jectsofpre-       cousidered  IS,  what  estates  would   James  and  Jonathan 

ceding:  devise. 

have  taken  had  they  survived  the  testator  ?  On  the  part 
of  the  nephews  and  nieces  it  was  contended  that  they  had  estates  tail, 
upon  the  ground  that  the  gift  over,  being  to  take  effect  in  case  either 
died  without  leaving  lawful  issue,  is  postponed  until  an  indefinite  fail- 
ure of  issue,  and  therefore  creates  an  estate  tail.  This  rule  has  been 
adopted  for  the  purpose  of  giving  effect  to  the  general  intent  of  the- 
testator,  manifested  in  his  devises  over  depending  on  a  failure  of  issufr 
generally,  in  order  to  give  a  chance  at  least  of  succession  to  *persous  • 
who,  though  they  cannot  claim  under  a  particular  gift,  are  included  in 
the  general  description  of  issue.  That  rule  does  not  apply  where  this 
object  is  not  to  be  attained,  and  amongst  the  exceptions  is  the  very  case 
which  occurs  here ;  namely,  a  gift  to  A  for  life,  with  remainder  to  the 
children  of.  A  in  fee,  that  is,  the  children  of  A  in  fee  generally,  and  a 
gift  over  on  the  death  of  A  without  issue,  which  means  smcA  issue,  that 
is,  children.  This  was  the  case  of  Goodright  v.  Dunham,  (2)  which  i& 
precisely  in  point  on  this  subject.  In  such  cases  the  general  term 
' '  issue '  is  construed  to  mean  that  particular  description  of  issue  before 
specified,  namely,  children.  5    It  was  indeed  in  this  case,  as  it  has  been 

.  (3/)  As  to  this  doctrine,  vide  post  oh.  L.  "  In  the  manner  in  which  the  words  are 

(s)  Ante  p.  -*459.  used, '  if  she  should  die  leaving  no  child,' 

5.  So,  too,  in  Wight  v.  Baury,  7  Oush.  then  over,  the  devise  cleai-ly  means,  not 

105,  107,  where  it  is  said  by  Shaw,  C.  J. :  if  she  should  die  leaving  no  issue,  look- 
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in  former  cases,  contended,  that  such  construction  is  a  restricting  of  tlie 
meaning  of  the  term  issue,  because  thereby  children's  children  would 
be  excluded  in  the  event  of  their  parents'  death  before  the  testator's 
death ;  (a)  but  this  argument  has  not  prevailed  against  the  rational 
construction  of  making  the  gift  over  depend  on  the  failure  of  the  object 
before  distinctly  specified.  Such  were  the  cases  of  Blackborn  v.  Edg- 
ley,  (6)  and  Morse  v.  Marquess  of  Ormonde,  (e)  I  am 
therefore  of  opinion,  that  if  James  and  Jonathan  had  sur-  ham's  con- 

11  1  111  1  f        I'o       struetion  of 

vived  the  testator  they  would  have  taken  estates  for  lire,  "  die  without 

■  1  •     ^  i.i-ii  •      f  7.,.  ■       !ea«;mff  issue.  ' 

■With  remamder  to  their  children  in  fee,  mth  gifts  over  m 
the  event  of  there  being  no  children  at  the  respective  times  of  the  death  of 
the  tenants  for  life.  ■  If  they  had  so  survived  the  testator,  it  is  clear  the 
gift  to  the  nephews  and  nieces  could  not  have  taken  effect,  for  that 
gift  is  only  to  take  effect  in  the  event  of  James  and  Jonathan  not 
•having  lawful  issue,  that  is,  children  according  to  the  above  construc- 
tion ;  and  James,  at  the  time  of  his  death,  had  a  son  James  who  sur- 
•Tived  both  his  father  and  uncle  Jonathan." 

As  in  this  case  the  child  whose  existence  was  held  to  have  defeated 
the  devise  over,  survived  the  parent  the  devisee  for  life, 
it  was  not  "necessary  to  consider  whether  the  words  in  Tarbuok  v. 
-^question  meant  without  having  had  a  child,  or  without 
leaving  a  child  living  at  his  decease ;  and  therefore  the  opinion  of  the 
M.  R.  on  this  point  must  be  regarded  as  extra-judicial :  and  though 
■even  *that  opinion  is  entitled  to  great  weight,  yet  it  seems  to  present  a 
more  legitimate  subject  for  critical  examination.     The  construction,  it 
is  conceived,  is  not  only  unsupported  by  analogy,  but  is  most  incon- 
venient, as  it  diverts  the  interest  of  a  child  in  the  event  of  his  dying 
before  his  parent,  though  he  might  leave  twenty  descendants  of  various 

ing_to  an  indefinite  failure  of  issue  ;  but,  takes  a  vested  fee,  which  of  course,  in  the 

as  the  term  naturally  imports,  leaving  no  event  of  that  child  subsequently  dying  in 

-child,  i.  <5.,  leaving  no  child  to  take  the  the  lifetime  of  the  tenant  for  life,  leaving 

estate  in  remainder,  after  the  devise  to  issue,  would  descend  to  such  issue,  if  not 

the  mother  for  life.     But  if  she  did  leave  otherwise  disposed  of. 
any  children,  then  the  devise  over  had  no         (6)  1  P.  W.  600,  cited  aide  p.  *461. 
■effect,  and  such  children,  by  force  of  the        (c)  5  Mad.  99,  cited  post  sub-s.  3.     The 

devise,  took  a  fee."     See  also  Bowers  v.  M.  E.  also,  it  seems,  adverted  to  the  fact 

Porter,  ■!  Pick.  198.  of  the  children  of  James  and  Jonathan 

(a)  But  according  to  Goodright  v.  Dun-  taking  as  tenants  in  common  ;  and  on  this 

ham,  and  Malcolm  v.  Taylor,  a  child  on  point  cited   Doe  v.  Elvey,  4  East  313 ; 

its  birth,  or  at  the  death  of  the  testator,  Gretlon  v.  Haward,  6  Taunt.  94. 
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"Die without  <5eg''ees.  [It  is  conceived  however  that  this  opinion  was 
h^to  mean"  virtually  overruled  in  Doe  d.  Todd  v.  Duesbury,  {d)  where 
v'ioS'e^t'ate?'  the  testatrix  devised  land  to  Thomas  D.  for  life,  with  re- 
in fee  to  issue,  jjjainder  to  his  child  and  children,  if  only  one  child  thea 
to  such  child,  his  or  their  heirs  or  assigns,  but  if  more  such  children 
then  equally  to  be  divided  amongst  them  share'  and  share  alike,  and  to 
the  heirs,  executors,  administrators  and  assigns  of  such  children  respec- 
tively as  tenants  in  common ;  but  in  case  the  said  Thomas  should  hap- 
pen to  die  without  leaving  lawful  issue,  then  over.  Thomas  died  with- 
out Iteaving  any  issue  living  at  his  death,  but  having  had  children  (one 
of  them  born  at  the  date  of  the  will)  who  survived  the  testatrix,  and  it 
was  contended  on  behalf  of  the  devisees  over  that  Thomas  took  only 
an  estate  for  life  with  remainder  either  to  his  children  as  tenants  in 
common  in  tail  with  remainder  over,  or  with  remainder  to  the  child- 
ren in  fee  with  an  executory  devise  over  in  the  event  of  his  not  leaving 
issue  at  his  death,  which  event  happened.  The  Court  of  Exchequer 
negatived  both  constructions,  holding  that,  if  the  gift  over  was  to  be- 
construed  as  an  executory  devise  limited  on  the  estate  to  the  children, 
it  was  too  remote  as  being  limited  on  a -general  failure  of  issue.  Eolfe,, 
B.,  delivered  the  judgment  of  the  court  and  said,  "Whenever  the 
words  '  die  without  leaving  issue  '  have  been  construed  to  mean  '  die 
without  leaving  issue  living  at  the  death,'  the  courts  have  always  relied 
or  professed  to  rely  on  some  other  expressions  or  circumstances  appa- 
rent on  the  face  of  the  will,  and  have  never  assumed  to  act  against  that 
which  we  consider  to  be  a  long-established  settled  rule  of  construction,, 
namely,  that  in  wills  of  real  estates  these  words  refer  to  a  general  fail- 
ure of  issue  at  any  time,  however  remote." 

As  the  court  negatived  the  only  two  constructions  upon  which  the- 
plaintiff  could  recover,  it  was  not  necessary  for  them  to> 

Observations  •  i  i 

on  Doe  v.  say  what  was  the  true  construction  ;   but  the  case  appears-, 

to  fall  within  the  decision  in  Goodright  v.  Dunham,  and 
the  words  "  die  without  leaving  lawful  issue  "  to  be  referable  to  such 
,  issue  of  Thomas  as  before  mentioned.  The  gifts  to  the  children  of 
Thomas  and  to  *the  devisees  over  were  thus  alternative  contingent 
remainders,  and  the  gift  to  the  children  having  vested,  that  to  the- 
devisees  over  failed.  It  has  indeed  been  said  (e)  that  this  construction 
was  necessarily  excluded,  because  there  was  one  child  already  boru  at 

[(d)  8  M.  &  Wels.  514.  Ell.  &  Bl.  730. 

(e)  By  Jarvis,  C.  J.,  Foster  v.  Hayes,  4 
[vol.  II.  *465] 


CHAP.  XL.]    REFERABLE   TO   PRIOR  OBJECTS — REALTY.  263 

the  date  of  the  will,  which  survived  the  testatrix :  so  that  no  such 
contingency  was  possible  as  Thomas  dying  without  having  had  any 
children.  But  this  treats  the  child  as  persona  designata,  whereas  the 
gift  was  to  children  as  a  class,  of  which  the  child  existing  at  the  date 
of  the  will  might  or  might  not  turn  out  to  be  a  member ;  and  if  that 
child  had  died  before  the  tisstatrix  and  no  other  had  been  born,  it  is 
submitted  that  the  gift  over  would  have  taken  effect,  for  there  would 
then  have  been  no  object  of  the  preceding  devise  within  Goodright  v. 
Dunham. 

It  must  be  observed  that  Tarbuck  v.  Tarbuck  was  not  cited ;  and 
that  it  was  not  argued  that  the  word  "  issue  "  in  the  gift 

Remark  on 

over  ought,  by  reference  to  the  preceding  devise,  to  be  g°«^ 
construed  children.  This,  however,  was  Lord  Cottenham's 
construction  in  Tarbuck  v.  Tarbuck ;  and  the  argument  would  be  that 
"die  without  leaving  children"  was  a  phrase  not  governed  by  the  set- 
tled rale  to  which  the  court  adverted,  but  was  to  be  taken  in  its 
natural  sense  of  "leaving  children  him  surviving."  But  Ginger  v. 
"White  and  Goodright  v.  Dunham  (/)  were  cited,  and  it  is  unlikely 
that  this  argument  was  overlooked  by  the  court.  The  inconvenience 
of  such  a  construction  has  already  been  pointed  out :  moreover,  it 
seems  to  be  opposed  to  that  series  of  cases  which  have  decided  that  a 
gift  over  withotit  leaving  children  following  a  vested  gift  to  the  chil- 
dren, is  generally  to  be  read  without  having  had  children.]  {g)  In- 
deed if  the  words  in  question  are  not  held  to  be  simply  referable  to 
the  objects  of  the  preceding^  devise  (as  in  Goodright  v.  Dunham  and 
that  class  of  cases),  it  would  seem  to  be  even  better  to  construe  them 
as  denoting  a  failure  of  issue  of  every  degree  living  at  the  decease, 
than  the  failure  of  surviving  children.  An  example  of  the  former  of 
these  two  species  of  construction  is  afforded  by  Hutchinson  v. 
Stephens,  (A),where  the  devise  was  to  trustees  in  fee  upon  trust  for  H. 
for  his  life,  and  after  his  decease  upon  trust  for  the  child  and  children 
of  H.  lawfully  to  be  begotten,  at  his,  her  or  their  respective  ages  of 
,  twenty-one  years,  if  more  than  one  as  tenants  in  common ;  and  if  there 
should  be  but  one  child  living  at  his  *decease  then  in  trust  for  such 
only  child  at  twenty-one :  but  in  case  H.  should  die  without  leaving  any 
issue  of  his  body  living  at  the  time  of  his  decease,  then  over.     H.  had 

(/)  Ante  p.  *459.  (will  dated  1863,)  and  other  cases  cited 

(g)  White  v.  Hill,  L.  K.,  4  Eq.  265 ;     ch.  XLIX.,  ad  fin. 
Trehame  v.  Layton,  L.  E.,  10  Q.  B.  459,        (h)  1  Kee.  240. 
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two  children,  both  of  whom  died  in  his  h'fetirae,  one  of  them  leaving 

children  who  survived  H.    Lord  Langdale,  M.  E.,  held  that,  in  the 

event  which  had  happened,  the  children  took  estates  in  fee  simple  as 

tenants  in  common.     In  this  case  the  words,  "if  there 

Remark  on 

Hutdiinaon  v.  ghall  be  but  One  child  living  at  his  decease,"  appeared  to 
supply  a  plausible  argument  for  reading  the  word  "issue," 
subsequently  occurring  in  juxtaposition  with  the  same  words,  in  the 
sense  of  children,  and  its  rejection  serves  to  show  the  strong  disinclina- 
tion of  the  courts  to  adopt  a  construction  which  exposes  the  vested 
interest  of  a  child  to  be  divested  on  decease  within  a  given  period, 
although  leaving  issue  who  survive  that  period :  and  hence  the  case 
tends  to  confirm  the  remarks  made  on  Lord  Cottenham's  construction 
in  Tarbuck  v.  Tarbuck. 

[So,  in  Ex  parte  Hooper,  (h)  where  tlie  devise  was  to  A  for  life,  and 
"Die without  ^^er  her  decease  to  her  children,  "(in  case  she  shall  leave 
heW*not'to"*"  mo^e  than  one  child)  their  heirs  and  assigns  as  tenants  in 
before°men-*  common,  but  in  casc  she  shall  have  only  one  child  then 
ticned.  ^.^  g^^j^  ^^^  child  in  fee ; "   but  in  case  A  should  "  die 

without  leaving  any  issue,"  then  to  such  children  as  the  testator  should 
leave  or  have  living  at  the  time  of  the  death  of  A.  Sir  R.  Kindersley, 
~V.  C,  decided  first,  that  under  the  original  devise  the  property  vested 
in  the  children  on  their  birth ;  secondly,  that  the  testator  plainly  meant 
failure  of  issue  at  the  death  of  A;  and  thirdly,  that,  as  there  was  a 
grandchild  then  living,  the  limitation  over  failed,  (i) 

But  if  the  original  devise  is  to  such  children  as  survive  their  parent, 
the  construction  which  reads  the  words  "die  without  leaving  issue"  as 
denoting  a  failure  at  that  time  of  issue  of  every  degree  might  defeat 
the  gift  over  without  benefiting  any  previous  devisee.  The  simply 
referential  construction,  though  it  would  not,  any  more  than  that  just 
mentioned,  provide  for  surviving  issue  of  remoter  degree  than  chil- 
dren, would  save  the  gift  over.  Thus,  in  Eastwood  >.  Avison,  (k) 
where  the  primary  *gift  (implied  from  a  power  of  testamentary  ap- 

[(A)  1  Drew.  264,  21  L.  J.,  Ch.  402.  Q.  B.  462)  as  having  construed  "  leaving" 

(i)  The  first  was  the  principal  point,  in  the  gift  over  as  "  having ;"  but,  notwith- 

TheY.C.  held  "lea,\e;"  in  the  parenthesis,  standing  the  marginal  note  in  1  Drew., 

to  mean  "have,"  assisted  thereto  by  find-  liis  opinion  on  that  clause  was  distinctly 

mg  "  have "  used  in  a  corresponding  per-  contrary,    (1    Drew.   268,)    and    therein 

tion  of  a  similar  devise  to  a  brother  of  agrees  with  his  opinion,  2  Sim,  (N.  S.) 

A  and   his  children.     He  is  sometimes  202,  203,  stated  ante  p.  *452. 

cited  (L.  E.,  4  Eq.  269,  270, 7  Eq.  476,  10  (k)  L.  R.,  4  Ex.  141. 
[vol.  II.  *467]  ■ 
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polntment)  was  to  children  living  at  the  death  of  their  father,  the 
donee,  with  a  gift  over  on  his  death  "  without  issue,"  it  was  held  that 
this  meant  without  children  objects  of  the  previous  gift,  viz.,  children 
living  at  the  death  of  their  father.  But  for  the  power  [I)  it  seems  that 
the  father  might  have  been  held  entitled  to  an  estate  tail  by  implica- 
tion from  the  words  "  die  without  issue,"  such  estate  tail  to  take  effect 
in  the  alternative  of  there  being  no  children  at  his  death.  An  impli- 
cation of  this  kind  (as  will  presently  be  seen)  is  frequently  made  to 
supply  a  gap  caused  by  the  exclusiveness  of  the  primary  gift.] 

It  seems  that  where  the  testator  not  merely  devises  over  the  prop- 
erty in  the  event  of  the  parent  dying  without  issue,  but  Effect  where 
goes  on  to  provide  for  the  contingency  of  the  issue  also  SiJure  on' '" 


dying  without  issue,  the  effect  is  to  cut  down  the  fee  sim-  "e'cteof  p^hot *" 
pie  of  the  children  to  an  estate  tail ;  (m)  although,  it  will  '^^■"^^■ 
be  observed,  by  this  construction  two  different  meanings  are  given  to 
the  word  "issue"  in  the  same  sentence,  (n)     In  Ives  v.  Legge(o)  this 
construction  was  given  to  the  phrase  "in  default  thereof,"  "i„ default 
following  a  devise  to  the  parent  for  life,  with  remainder  *'^^™°' 
to  the  children  in  fee :   it  was  held  to  refer  to  both  the  children  and 
the  heirs  of  the  children ;  and,  as  the  devisee  over  stood  in  the  rela- 
tion of  uncle  to  the  children  (so  that  there  could  not  be  a  failure  of 
their  heirs  while  he  lived),  the  word  "  heirs "  was  read  heirs  of  the 
body,  (p) 

{I)  Aa  to  the  restriction  thus  imposed  issue,  then  to  B.  and  F.  in  fee.    It  was 

on  the  words  "  die  without  issue,''  vide  ch.  held  that  E.  took  an  estate  for  life  only, 

XLI.,  §  3,  sub-s.  3.]  with  remainder  to  her  issue  (qu.  children) 

(m)  Doe  d.  Barnard  v.  Eeason,  cit.  3  in  tail,  with  a  vested  remainder  to  B.  and 

Wils.  244;  but  as  the  words  were  "in  F.     See  also  Southby  v.  Stonehouse,  2 

<lefault  of  such  issue,''  the  case  hardly  Ves.  611 ;   Smith  v.  Horlock,  7  Taunt, 

seems  to  fall  within  the  present  section.  129. 

The  devise  was  to  E.  for  life,  and  after  (m)  But  the  force  of  this  objection  is 
her  decease  to  such  issue  of  the  body  of  somewhat  weakened  by  the  fact  that  the 
E.  as  should  be  then  living,  and  to  the  word  "issue"  in  this  position  must  be 
heirs  of  such  issue  ;  and  if  there  should  used,  in  the  first  instance,  in  a  restricted 
be  only  such  issue  one  child,  then  the  sense,  since  the  failure  of  such  first-men- 
whole  to  that  one  child  and  its  heirs ;  and  tioned  issue  is  treated  as  an  event  distinct 
if  two  or  more  children,  then  to  such  two  from  the  failure  of  the  issue  subsequently 
or  more  and  their  heirs,  as  tenants  in  com-  mentioned,  which  of  course  would  be  in- 
raon  ;  and  in  case  E.  should  die  without  volved  therein  if  the  word  "  issue "  de- 
issue  then  living,  or  in  ease  all  such  issue  noted  issue  indefinitely. 
should  die  without  issue,  so  timt  the  descend-  (o)  3  T.  R.  488,  n. 
ants  of  her  body  should  be  dead  without         (p)  Ante  p.  *329. 
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It  may  be  observed,  that  whatever  tends  to  narrow  the  range  of 
urn  ntfor  objects  Comprised  in  the  express  devise  to  issue  of  a  certain 
referential  gj^sg  q^  denomination  tends  in  the  same  desrree  to  weaken 
whatevCT**  ^^  ^^^  ground  for  construing  subsequent  words  importing  a 
rmgeofob-  failure  of  *issue  to  refer  exclusively  to  those  objects, 
jeots.  Thus,  the  circumstance  of  the  prior  gift  to  children  being 

restricted  to  such  as  should  attain  a  particular  age  was  considered  to 
exert  this  kind  of  influence  upon  the  construction  in  Doe 

Doe  V.  Lucraft.  . 

d.  Rew  V.  Lucraft,  (5)  where  a  testator  devised  certain 
hereditaments  to  A  and  B  and  their  heirs,  in  trust  nevertheless  as  to 
one  undivided  moiety  for  N.,  his  heirs  and  assigns  forever ;  and  as  to 
the  other  moiety  in  trust  for  such  son  of  the  testator  by  his  then  wife 
as  should  first  attain  the  age  of  twenty-one  years,  as  and  when  such  son 
should  attain  such  age,  and  for  his  heirs  and  assigns  forever  j  but  in 
case  the  testator  should  depart  this  life  without  leaving  a  son,  or, 
leaving  such,  none  should  live  to  attain  the  age  of  twenty-one  years, 
then,  as  to  "the  last-mentioned  moiety,  in  trust  for  the  testator  s 
daughter  J.,  if  she  should  live  to  attain  the  said  age  of  twenty-one  years, 
and  for  her  heirs  and  assigns  forever ;  but,  in  case  J.  should  depart 
this  life  under  that  age,  then  unto  A  and  B  and  their  heirs,  in  trust 
for  such  other  his  (testator's)  daughter  by  his  then  wife  as  should  first 
live  to  attain  the  age  of  twenty-one  years,  and  for  her  heirs  and  assigns 
forever ;  but  should  he  (testator)  depart  this  life  withovi  leaving  issue, 
then  he  gave  the  entirety  of  the  said  hereditaments  unto  A  and  B  and 
their  heirs,  in  trust  for  N.  in  fee.  The  testator  died  leaving  issue  his 
daughter  J.,  who  died  at  the  age  of  four  years.  The  point  of  con- 
struction related  to  the  words  in  italics,  as  affecting  the 
to  be  referable    dcvise  over.     Tiudal,  C.  J.,  said,  "The  natural  meaning 

to  issue  before  ,,,i  ip-i  /»•  •  i-i 

mentioned,  be-  of  the  words  IS,  Cither  a  general  failure  of  issue,  in  whicb 

ing  issue  who  in.  i  i    i 

should  attain  a  casc  the  dcvisc  over  would   be  too  remote,  and,  conse- 

certaiu  age.  ^  '  ' 

quently,  would  be  void  ;  or  they  may  be  taken  to  contem- 
plate the  case  of  the  testator  dying  leaving  no  child  or  children,  in 
which  case  the  event  upon  which  the  devise  over  was  to  depend  never 
happened ;  for  the  testator  left  a  daughter  living  at  the  time  of  his 
death.  But  it  is  contended  that  these  words  will  also  admit  of  a  third 
interpretation ;  thus,  '  should  I  depart  this  life  without  leaving  such 
issue  as  before  mentioned;'  that  is,  not  only  without  leaving  a  son  or  a 
daughter,  but  accompanied  by  the  restriction  before  recited  iu  the  will, 

(})  1  M.  &-Sc.  573,  8  Bing.  386.     [See  also  Alexander  v.  Alexander,  16  C.  B.  59. 
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viz.,  a  son  or  a  daughter  who  shall  live  to  attain  the  age  of  twenty- 
one  years.  Cases  have  been  cited  to  show  that  the  word  '  issue '  may 
be  construed  to  mean  such  issue  as  the  testator  had  before  referred  to  ; 
but  no  case  can  be  found  wherein  the  principle  has  been  carried  further. 
It  has  never  been  held  that  *the  term  may  also  include  any  restrictions 
which  may  have  accompanied  it  in  any  former  part  of  the  will.  Ad- 
mitting that  we  may  read  the  clause  thus — 'without  leaving  a  son  or 
daughter ' — what  authority  have  we  to  insert  a  restriction — '  who  shall 
live  to  attain  the  age  of  twenty-one  years  ? '  We  clearly  are  not  at 
liberty  to  insert  any  such  restriction.  It  seems  to  me  that  if  we  were 
to  import  the  latter  words  into  this  part  of  the  will,  we  should  be 
doing  violence  to  other  parts  of  it,  or  in  fact  making  a  new  will  alto- 
gether. Tlie  earlier  part  of  the  will  contains  a  different  disposition 
from  that  in  dispute.  It  is  material  to  observe  that  when  the  testator 
is  disposing  of  the  moiety  in  question  to  his  son,  and  afterwards  to  his 
daughter,  he  does  insert  the  words  of  restriction,  and  that  he  has 
omitted  them  in  the  devise  over  to  the  defendant.  When,  therefore, 
we  see  that  in  one  part  of  his  will  the  testator  has  used  expressions 
restraining  the  meaning  of  the  word  issue,  and  that  in  another  part  he 
has  not  used  them,  it  seeras  to  me  that  we  should  not  be  warranted  irt 
concluding  that  such  omission  was  not  intentional." 

[So  in  Doe  d.  Bills  v.  Hopkinson,  (r)  where  a  testatrix  devised  land 
to  A  and  B  for  their  lives  in  equal  shares,  and  after  their 

^  .  Words  held 

death  she  gave  the  moiety  of  A  to  such  child  or  childiren  not  referable 

"  "^  .         ^  _  to     children 

as  he  should  happen  to  leave  lawful  issue  at  the  time  of  his  (prior  dev^ees> 
death,  as  tenants  in  common  in  fee ;  and  gave  the  share  of  survive"  the 

'  .  ancestor. 

B.  "to  such  child  or  children  as  he  should  happen  to  leave 
living  lawful  issue  at  tJie  time  of  his  death,  as  tenants  in  common  in  fee  j 
but  if  either  A  or  B  should  die  without  lawful  issue  the  testatrix  gave 
his  moiety  to  the  otlier  and  to  C  for  their  lives,  with  remainder  ta 
their  lawful  issue  in  equal  moieties  in  fee;  and  if  both  A  and  B. 
should  die  and  neither  of  them  sliould  leave  any  lawful  issue,  then  she 
gave  the  whole  to  C  for  life,  remainder  to  such  children,  &c. ;  and  if 
A,  B  and  C  should  all  die  without  lawful  issue,  or  if  any  of  them, 
should  leave  lawful  issue  and  such  issue  should  die  under  twenty-one 
and  without  issue,  then  over.  The  question  was  whether  the  remain- 
der to  the  children  of  A  was  contingent  until  his  death,  or  vested  on 
the  birth  of  one,  with  a  liability  to  open  and  let  in  any  after-born 

(r)  5  Q.  B.  223. 
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•child.  It  was  contended  that  the  former  was  the  true  construction, 
and  that  the  words  "without  lawful  issue"  in  the  gift  over  meant 
without  such  issue  as  before  mentioned,  namely,  children  living  at  the 
-death  of  A.  But  the  court  said  that,  according  to  this,  A  might  *have 
issue  (children)  who  should  die  in  his  lifetime  leaving  issue,  and  yet 
the  estate  might  go  over  to  B  and  such  issue  would  be  barred :  so  of 
the  issue  of  B  and  C.  To  avoid  these  inconsistencies  the  court,  ap- 
parently not  seeing  any  other  way  of  escape,  (s)  held  that  the  remain- 
■der  was  vested.  Rejecting  wholly  the  referential  construction  of  the 
words,  it  would  seem  that  the  court  acquiesced  in  the  contention  that 
the  only  alternative  was  to  read  them  as  importing  an  indefinite  fail- 
ure, which,  unless  an  estate  tail  was  implied  in  A,  would  of  course  have 
been  void  for  remoteness.  But  nothing  was  decided  except  that  the 
remainder  to  the  children  was  vested,  a  decision  which  is  scarcely 
reconcilable  with  the  authorities  relating  to  the  vesting  of  estates,  (t) 

In  Doe  V.  Lucraft  the  court  did  not  refuse  to  construe  "  issue  "  (in 
the  gift  over)  as  children,  but  only  to  construe  it  as  "  children  of  the 
restricted  class  before  mentioned."  (m)  In  Doe  v.  Hopkinson  the  court 
did  both.  But  in  Sanders  v.  Ashford,  (x)  where  a  testator 
issue  to  attata  dcviscd  lands  to  A  for  life,  remainder  to  his  first  son  who 
a^Sferredto*'  sllouM  attain  twcuty-one  in  fee,  and  in  case  A  should 
^' first  son  have  no  son  to  attain  that  age,  then  to  the  daughters  of 

■who  should  .  .  •       n  1         ,•/  .        I  /I    1 

:attain  A  as  tenants  m  common  in  tee :  but  "  m  the  event  of  A 

5twenty-one."  ,  ,  .  ,  iii-ii 

dying  without  having  any  issue  male  who  should  attain 
the  age  aforesaid,  or  any  issue  female,  then  over ;  "  it  was  held  by  Sir 
J.  Romilly,  M.  R.,  that  the  gift  over  on  failure  of  issue  meant  on  fail- 
ure of  such  issue  male  and  female  as  mentioned  in  the  prior  devise; 
for  the  repetition  of  the  restrictive  words  showed  that  this  was  the 
lissue  he  had  present  to  his  mind.] 

Again  in  Franks  v.  Price  (y)  where  there  being  in  a  will  (among 

numerous  limitations)  a  devise  in  certain  contingent  events 
leaving  issue  of  the  respective  moieties  to  A  and  B  for  life,  with  re- 
-conflnedto  maiuder  to  their  respective  first  and  other  sons  in  tail 
prior  eontin-       male,  which  Were  followed  by  a  devise  over  in  case  A  and 

gent  devisees.       t-.,        iii  t  ii 

B  should  both  die  without  leaving  issue  male,  or  such 
issue  male  should  die  without  leaving  issue  male ;  it  was  held  after 

(s.)  But  see  end  of  this  section.  (x)  28  Beav.  609.] 

(«)  See  vol.  I.,  p.  *818.  {y)  6  Scott  710,  5  Bing.  N.  C.  37,  3 

(«)  See  per  Parker,  V.  C,  Bryan  v.    Beav.  182. 
Mansion,  5  De  G.  &  S.  737. 
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much  argument  that,  as  the  preceding  devises  did  not  carry  the  prop- 
erty to  the  issue  male  of  A  and  B  in  every  possible  event,  the  words 
introducing  the  devise  over  had  the  effect  of  creating  an  implied  estate- 
tail  in  remainder  expectant  on  the  estates  conferred  by  those  devises,  (a) 

*By  keeping  steadily  in  view  the  principle  above  suggested,  namely,, 
that  the  argument  in  favor  of  applying  to  the  objects  of  a  pji^gj  i^  ^^ 
prior  express  devise  words  denoting  a  failure  of  issue,  J^gare'^eTOn-" 
gains  or  loses  force  in  proportion  as  such  prior  devise  is  sub^iqMnt' 
more  or  less  comprehensive  in  its  range  of  objects,  we  '"^'''^' 
shall  be  able  to  reconcile  the  preceding  cases,  (in  which  a  clause  of  thi& 
nature,  following  a  devise  to  the  whole  line  of  children  or  sons,  has- 
been  held  to  refer  to  the  objects  of  sucli  prior  devise,)  with  those  that 
remain  to  be  stated,  in  which  similar  words  preceded  by  a  devise  to 
one  or  more  son  or  sons  only,  have  been  decided  not  to  be  simply 
referential,  but  to  import  a  general  failure  of  issue,  and,  therefore,  in 
the  case  of  real  estate,  to  confer  an  estate  tail  on  the  parent;  such  im- 
plied estate  tail  being  (as  we  shall  presently  see)  either  an  estate  iu. 
possession,  or  in  remainder  expectant  on  the  determination  of  the  es- 
tates comprised  in  the  prior  express  devise. 

Thus,  in  Langley  v.  Baldwin,  (a)  where  a  testator  devised  certain 
lands  to  A  for  life,  with  power  to  jointure,  and  after  Ws 
death  to  the  first  son  of  A  in  tail,  and  so  an  to  the  sixth  tending  to  six 
son  only ;  and  then  devised  that  if  A  should  die  mihout 
issue  male  the  lands  should  remain  to  B.     It  was  held  that  A  took  an 
estate  tail  in  remainder  expectant  on  the  estates  comprised  iu  the  prior 
devises,  there  being  no  limitation  beyond  the  sixth  son,  and  there 
might  be  a  seventh,  who  was  not  intended  to  be  excluded ;  therefore, 
to  let  in  the  seventh  and  subsequent  sons,  these  words  created  an  es- 
tate tail. 

So,  in  Att.-Gen.  v.  Sutton,  (b)  where  the  testator  devised  to  his 

(2)  It  is  observable  that,  A  having  died  spective  moieties,  with  cross  remainders  in 
without  issue  male,  B  was  held  to  be  ten-  tail  male.  He  did  not  advert  to  this  point,, 
ant  in  tail  of  the  entirety ;  so  that  it  should  (which  is  one  of  considerable  nicety,)  con- 
seem  that  Lord  Langdale  considered  that  ceiving,  probably,  that  B  was  entitled  ia 
the  words  in  the  text  distinguished  by .  either  case. 

italics  had  the  effect  of  giving  to  A  and  (a)  1  Eq.  Cas.  Ab.  185,  pi.  29,  cit.  1  P. 

B  either  successive  estates  tail  male  by  W.  759. 

implication  in  the  entirety^  (as  in  Tenny  (b)  1  P.  W.  754,  3  B.  P.  C.  Toml.  75. 

V.  Agar  and  Eomilly  v.  James,  ante  vol.  See  also  Stanley  v.  Lennard,  1  Ed.  87*; 

I.,  pp.  *557,  *558,)   or,  as  seems  more.  Doe  d.  Bean  v.  Halley,  8  T.  B,.' 5,  post. 

probable,  estates  in  tail  male  in  the  re-  Also  Evans  d.  Brook  v.  Astley,  3  Burr. 
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nephew  A  for  life,  and  aftfer  his  decease  to  the  first  son  or 

Devise  to  yirsi        ,  -^n^^^1^n^^•t  i  ii- 

and  second  issue  male  01  his  body  lawtully  begotten  and  to  the  heirs 
male  of  the  body  of  such  first  sou,  and  for  default  of  such 
issue,  to  the  second  son  or  issue  male  of  the  body  of  A  lawfully  to  be 
begotten  and  to  the  heirs  male  of  such  second  son  lawfully  to  be  be- 
gotten forever ;  subject  to  a  proviso  that  A  or  his  assigns  and  the  heirs 
male  of  his  body  should  not  commit  any  waste  and  *should  not  impeach 
the  payment  of  the  annuities  in  the  said  will ;  and  from  and  imme- 
diately after  the  death  of  A  withovi  issue  male  of  his  body,  or  after  the 
death  of  such  issue  male,  then  over.  A  suffered  a  recovery,  and  died 
without  issue.  It  was  held  that  he  took  an  estate  tail :  for,  as  all  the 
issue  male  which  he  might  possibly  have,  viz.,  his  third,  fourth,  and 
€very  other  son,  were  not  expressly  provided  for  by  the  will,  the  limi- 
tation after  his  death  "without  issue  male"  raised  the  same  estate  in 
hira  by  implication  as  if  the  devise  had  been  in  terms  to  him  and  his 
issue  male. 

In  these  two  cases,  though  the  express  devise  embraced  only  a  cer- 
tain number  of  his  sons,  yet  it  was  considered  to  be  evi- 
Langiey  v.  dent  that  the  testator  did  not  intend  to  exclude  the  others, 
Att.-Gen.  u.  which,  indeed,  in  Att.-Gen.  v.  Sutton,  was  clearly  mani- 
fested  by  the  reference  in  the  proviso  to  A  and  the  heirs 
male  of  his  body;  and  the  only  mode  in  which  this  could  be  effected 
was  to  give  the  parent  an  estate  tail. 

On  the  same  principle,  where  there  is  a  devise  to  the  parent  for  life, 
with  remainder  to  an  eldest  son  only  [for  life  or]  in  tail  male,  a  limi- 
tation over,  in  case  the  parent  die  vnthout  issue,  will  raise  in  him  an 
€state  tail,  and  not  merely  refer  to  the  single  object  of  the  preceding 
devise. 

Thus  in  Stanley  v.  Lennard,  (o)  where  lands  were  devised  to  trustees 
Devise  to  an  "^  ^^^>  upou  trust  to  permit  A,  the  eldest  of  the  testator's 
flfAtaTalir"^^  *^^°  natural  children,  to  receive  the  rents  for  his  life;  and 
Sf  fss^e'^of  A,"  ^^^^^  ^^  decease,  to  permit  the  eldest  son  of  A,  and  the 
*'™''  issue  male  of  such  eldest  son  to  receive  the  same ;  and  for 

want  of  issue  of  the  said  A,  to  permit  testator's  second  son,  &c.  j  and 
he  directed  that  his  son  A  should  have  the  use  of  his  (testator's) 
pictures  for  his  (A's)  life,  and  after  his  decease  to  his  issue,  and  the 
issue  of  his  issue;  and  for  default  of  issue  of  A  tlien,  to  T.,  &c. ;  A. 

1570 ;  [Monypenny  v.  Bering,  2  D.,  M.        (c)  1  Ed.  87. 
&  G.  171, 172.] 
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died,  leaving  one  child  (a  (laughter),  who  claimed  an  estate  tail  under 
the  will.  Lord  Northington  stated  the  general  rule  to  be,  that  where 
the  testator  makes  a  man  tenant  for  life,  with  remainder  to  one,  two, 
three,  &c.,  of  the  issue  of  the  tenant  for  life,  and  then,  for  want  of 
issue  of  the  tenant  for  life,  limits  the  estate  over,  this  will  be  an  estate 
tail  in  the  first  taker  for  life  by  necessary  implication;  and  this,  be- 
cause of  the  word  "then"  before  the  limitation  over,  which,  though 
sometimes  an  adverb  of  time,  is  sometimes  a  word  of  relation,  and 
signifies  as  much  *as  "  in  such  case,"  and  must  have  this  effect,  that 
upon  the  first,  second,  third,  &c.,  limitations  failing,  the  remainder- 
man could  not  take  it,  because  of  the  words  "  for  want  of  issue ;"  and 
therefore^  unless  the  tenant  for  life  was  construed  to  have  an  estate 
tail,  it  would  descend  in  the  meantime  to  the  heir-at-law,  because  the 
contingency  on  which  the  remainder-man  was  to  take  had  not  hap- 
pened. Then,  as  to  the  will  before  the  court,  how  could  he  say  that 
he  must  not  give  an  estate  to  A?  The  words  said  so  :  the  clause  re- 
lating to  the  pictures  confirmed  it.  It  was  argued  that  all  the  sons  of 
A  should  take  an  estate  in  tail  male,  and  then  the  words  would  stop ; 
but  that  he  could  not  do. 

In  this  case,  it  will  be  perceived  the  words  on  which  the  question 
arose  referred  to  issue  of  either  sex,  and  not,  as  in  the  two 
preceding  cases,  to  issue  of  the  same  species  as  the  indi-  Stanley*. 

Lfenuaxd. 

viduals  to  whom  express  estates  were  devised,  namely,  • 

issue  male.     The  construction  adopted  by  the  court  seems  to  have  been 

somewhat  aided  by  the  gift  of  the  pictures. 

[Again,  in  Key  v.  Key  [d)  the  testator  devised  an  "  estate  at  A  "  (e) 
to  S.  K.  for  life,  and  after  his  decease  to  his  eldest  survi- 
ving son  ;  but  in  default  of  issue  male,  then  to  his  brother  eidesrsurAv- 
T.  K.  and  his  eldest  surviving  son  on  the  same  conditions ;  S  A7or°ifeT 
,  but  in  default  of  issue  male,  then  to  the  testator's  heirs-  of  issue  of  a, 
at-law.     It  was  held,  first,  that  the  words  "default  of 
issue  male  "  referred  to  issue  male  of  S.  K.,  and  not  of  his  eldest  sur- 
viving son ;  (/)  secondly,  that  those  words  were  not  to  be  read  as  mean- 
ing default  of  an  eldest  surviving  son  who  would  take  under  the  prior 

[((Z)  4  D.,  M.  &  G.  73.-    See  also  Jen-  held  to  be  required  by  the  context.) 

■  kins  V.  Hughes,  8  H.  L.  Cas.  593 ;  Andrew  (e)  This  was  held  not  to  pass  the  fee : 

V.  Andrew,  1  Ch.  D.  410 ;  Madden  v.  Ikin,  see  post  p.  *476. 

2  Dr.  &  Sm.  213  (personalty) ;  and  cf.  (/)  See  aec.  Wight  o.  Leigh,  15  Yes. 

Ellicombe  v.  Gompertz,  3  My.  &  C.  127  564,  post  p.  *474. 
(where  the  referential  construction  was 
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limitation,  but  in  default  of  issue  male  generally  of  S.  K.,  and  ttat 
S.  K.  therefore  took  an  estate  tail  male.]  [g) 

It  is  observable,  [with  respect  to  both  the  cases  last  cited,]  that  ia 
Eemark  on  *''^  events  which  had  happened,  it  was  not  necessary  ta 
L^^nar/knd  decide  whether  the  parent  took  an  estate  tail  in  the  first 
Key*. Key.  instance,  or  (which  seems  a  better  construction)  an  estate 
tail  in  remainder  expectant  on  the  estate  tail  or  estate  for  life  of  the 
son.  A  point  of  this  nature,  however,  arose  in  the  next 
case.  Doe  d.  Bean  v.  Halley,  (h)  which  deserves  particular 
*The  testator  devised  to  his  nephew  A  and  his  assigns  for 
his  life  without  impeachment  of  waste,  and  after  his  de- 
cease to  the  eldest  son  of  his  said  nephew  A  lawfully  to  be 
begotten  and  the  heirs  of  such  eldest  son,  upon  condition 
that  such  eldest  son  were  christened  and  called  by  the 
;  and  in  default  of  issue  male  of  A,  then  over  to  his  (the 
testator's)  nephew  B  arid  his  son  in  like  manner,  (i)  It  was  held  that 
the  evident  intention  being  that  B  and  his  issue  should  not  become 
entitled  until  the  male  issue  of  A  should  have  become  extinct,  A  took 
an  estate  tail  by  implication,  and  then  the  limitations  were  to  be  read 
to  A  for  life,  remainder  to  the  eldest  son  in  tail  male  (not  in  fee  simple, 
as  had  been  contended),  with  remainder  to  A  in  tail  male,  with  remain- 
der over.  Lawrence,  J.,  referred  to  Att.-Gen.  v.  Sutton  and  Langley 
V.  Baldwin  as  warranting  this  construction,  (k) 

Even  where  the  prior  devise  runs  through  the  whole  class  of  sons 


Doe  V.  Halley. 

attention. 

Hemainder  in 
tail  implied  in 
the  parent, 
expectant  on 
estate  tail  of 
eldest  son. 

name  of  F. 


{g)  The  eldest  surviving  son  of  S.  K. 
left  only  a  daughter.] 

{h)  8  T.  R.  5.  See  also  Parr  v.  Swin- 
dels,  post  p.  *476. 

(i)  A  bequest  much  resembling  this 
occurred  in  Marsh  v.  Marsh,  1  B.  C.  C. 
294,  where  a  testator  bequeathed  person- 
alty in  trust  for  W.  for  life,  and  after  his 
decease  to  his  eldest  son  and  his  heirs  for- 
ever ;  and  in  case  of  their  death  without 
issue,  then  over  to  A ;  and  it  was  held 
that  the  two  gifts  to  the  son  and  A  were 
alternative.  The  word  "their"  was  as- 
sumed to  mean  his,  and  the  word  "  issue  " 
to  denote  son. 

(i)  It  is  to  be  observed  that  in  Lang- 
ston  V.  Pole;  2  M.  &  P.  496,  where  the 
devise  was  nearly  the  converse  of  that  in 
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the  two  cases  in  the  text,  (the  testator 
having  passed  by  the  first  son  of  the  de- 
visee for  life,  and  then  proceeded  to  de- 
vise the  property  to  his  second  and  other 
sons  in  tail,)  the  fi^rst  son  was  held  to  take 
an  estate  tail  by  force  of  the  intention 
collected  from  the  subsequent  part  of  the 
will,  which  reserved  to  the  devisee  for 
life  a  power  of  appointing  portions  to  his 
daughters  in  case  of  there  being  no  son, 
(combined  with  another  event,)  and  also 
limited  portions  to  the  tesiaiof's  own  daugh- 
ters in  similar  terms ;  but  as  the  first  son 
was  considered  upon  the  whole  will  to  be 
tenant  in  tail  by  implication,  the  case  has 
been  stated  in  a  former  chapter  as  exem- 
plifying this  doctrine,  vol.  I.,  p.  *491. 
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or  children  in  succession,  yet,  if  they  take  life  estates  onlv, 

'  ■>      '  ■>  _'       Eule  where 

there  seems  less  disposition  to  hold  subsequent  words  im-  preceding  gifts 

^  ^  to  sons  or  ohil- 

porting  failure  of  issue  to  refer  exclusively  to  the  objects  fjj^^^j®**"^ 
of  such  devise,  than  where  (as  in  the  preceding  cases)  the 
prior  devise  confers  estates  of  inheritance;  and  accordingly  we  find  in 
several  instances  of  this  nature  the  words  in  question  have  been  held 
to  create  an  estate  tail  in  the  prior  devisee. 

Thus,  in  Wight  v.  Leigh,  {f)  where  A  devised  all  her  real  estates  in 
Surrey  to  her  husband  B,  in  case  he  survived  her,  during  ^o  a  for  life 
his  life ;  and  after  B's  decease  she  gave  the  said  Surrey  fl*™  aSd^oti^r 
estates  to  C,  and  after  his  death  to  his  first  and  other  In'din default 
sons ;  and  in  default  of  male  issue,  then  she  gave  the  said  ove^'tomedi- 
estates  unto  the  eldest  and  other  daughters  of  C  and  to  rafsldbyLi- 
their  heirs  male  forever,  on  condition  that  they  should  p"^^""" 
take  the  name  of  W.  and  *no  other.     C  (who  had  a  son  and  three 
daughters)  claimed  an  immediate  estate  tail ;  against  which,  however, 
it  was  contended  that  by  giving  the  father  an  estate  tail  the  court 
would  expunge  the  limitation  to  the  first  and  other  sons,  which  was  a 
descriptio  personoe  as  much  as  a  limitation  to  an  existing  son  by  name, 
pointing  also  to  that  order  in  which  estates  are  usually  limited  with  a 
view  to  succession  according  to  priority  of  birth  :  and  that  the  words 
"in  default  of  issue  male"  might  be  applied,  not  to  C,  but  to  the 
immediate  antecedent,  the  first  and  other  sons ;  a  construction  more 
grammatical,  more  consistent  with  the  general  plan  of  the  devise,  and 
approaching  as  near  as  could  be  to  the  ordinary  language  and  course 
of  settlement ;  but  Sir  "W.  Grant,  M.  R.,  decided  that  C  took  an  im- 
mediate estate  tail.     He  said  that  the  evident  intention  of  the  testatrix 
was  to  prefer  all  the  male  issue  of  somebody,  either  of  the  plaintiff,  or 
of  his  first  and  other  sons,  to  the  daughters ;  but  she  had  not  given 
such  an  interest  to  any  one  as  would  enable  male  issue  generally  to 
take,  for  all  that  was  given  to  the  plaintiff  was  what  amounted  in  law 
to  an  estate  for  life,  and  so  it  was  with  regard  to  the  estates  given  to  his 
first  and  other  sons.     It  was  necessary,  therefore,  in  order  to  effectuate 
the  general  intention  in  favor  of  issue  male,  to  consider  some  of  the 
antecedent  takers  as  having  by  implication  such  an  estate  as  would 
enable  all  the  issue  male  to  take,  which  could  only  be  by  giving  an 
estate  tail  either  to  the  father  or  to  his  first  and  other  sons.    The  male 

(I)  15  Ves.  564.     [See  also  per  Lord    P.  C.  C.  546. 
Kingsdown,  Towns  v.  Wentworth,  11  Moo. 
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issue  intended  must,  his  Honor  thought,  be  the  male  issue  of  the 
father",  not  of  the  sons.  Nothing  was  before  mentioned  of  any  issue 
male  of  the  sons,  whereas  there  was  a  certain  description  of  male  issue 
of  the  father  before  spoken  of,  viz.,  his  first  and  other  sons,  (m) 

In  this  case  the  word  "  estate  "  was  sufficient  per  se  to  vest  the  fee  in 
the  sons;  which  circumstance  however  escaped  attention, 
upon  Wight  r.  though  it  would  Undoubtedly  have  influenced  the  con- 
struction :  for  if  it  had  been  perceived  that  the  sons  under 
the  prior  expressions  would,  but  for  the  intention  of  succession,  have 
taken  the  fee  simple,  the  words  "  in  default  of  male  issue "  would  in 
all  probability  have  been  applied  to  them,  in  order  to  cut  down  that  fee 
to  an  estate  tail,  which  was  necessary  to  give  effect  to  the  intention 
that  the  sons  should  take  successively ;  that  being  established  to  be  the 
mode  of  construing  such  a  devise,  (n)  It  will  be  observed  that  the 
•fact  of  the  sons  taking  *only  an  estate  for  life  under  the  devise  was 
much  relied  on,  both  at  the  bar  and  on  the  bench,  in  support  of  the 
construction  adopted.  [It  has  since,  however,  been  regarded  as  a  con- 
clusive argument  against  holding  the  fee  simple  to  pass  by  the  word 
"  estate "  so  placed  that,  in  the  probable  event  of  the  limitation  to  the 
first  son  vesting  in  him,  all  the  subsequent  limitations  would  be  anni- 
hilated, and  the  intention  of  .succession  defeated.]  (o) 

But  although  the  devise  to  the  sons  was  (as  assumed  by  Sir  "W. 
Grant)  capable  of  conferring  estates  for  life  only,  there  was  no  apparent 
reason  why  such  devise  should  be  sacrificed,  in  order  that  the  parent 
might  take  an  estate  tail.  What  prevented  the  following  construction 
of  the  limitations  ?  To  the  parent  for  life,  with  remainder  to  the  first 
and  other  sons  for  life,  with  remainder  to  the  parent  in  tail.  For  such 
a  construction  Doe  v.  Halley  would  even  then  have  afforded  ample 
authority,  but  the  attention  of  the  M.  R.  does  not  appear  to  have  been 
called  to  this  case,  or  indeed  to  the  suggested  mode  of  construing  the 
will,  which,  however,  is  now  exemplified  in  two  more  recent  cases. 
One  of  these  is  Parr  v.  Swindels,  (p)  where  a  testator 
remtinder  &  .  devised  Certain  messuages  to  his  daughter  Mary  Parr  for 
if^i'cUe  wISi-  life,  and  after  her  decease  unto  and  equally  between  the 
issue,  over,        children  of  his  said  daughter,  to  take  as  tenants  in  com- 

(m)  See  Key  v.  Key,  4  D.,  M.  &  G.  73,  See  also  Martin  v.  McCausland,  4  Ir.  Law 

ante  p.  *473.]  Eep.  340  ;  In  re  Arnold's  Estate,  33  Beav. 

(m)  Lewis  d.  Ormond  v.  Waters,  6  East  163  ("  my  moiety.")] 

336,  cmte  p.  *456.  (y)  4  Buss.  283. 

[(o)  Key  V.  Key,  4  D.,  M.  &  G.  81,  82. 
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mon ;  and  in  case  she  should  die  without  leaving  any  lawful  ?„  remainder" 
issue,  then  the  testator  devised  the  premises  among  the  '"■*■■ 
-children  of  his  daughters  Charlotte  and  Hannah.  Sir  J.  Leach,  M.  E. : 
■*'  The  plain  intention  of  the  testator  was  that  this  property  should  not- 
go  over  until  the  failure  of  the  issue  of  Mary  Parr ;  and  to  effectuate 
this  intention  an  estate  tail  in  her  must  be  implied.  It  is  to  be  con- 
sidered whether  that  estate  is  to  be  immediate  in  her,  or  in  remainder 
^fter  estates  for  life  to  her  children.  If  the  intention  that  the  prop- 
erty should  not  go  over  to  the  children  of  Charlotte  and  Hannah  until 
there  was  a  failure  of  issue  of  Mary  could  not  be  effectuated  without 
giving  an  immediate  estate  tail  to  Mary,  there  is  in  the  books  sufficient 
.authority  to  warrant  that  construction.  But  as  that  purpose  will,  in  this 
<!ase,  be  equally  accomplished  by  an  estate  tail  in  remainder  to  Mary,  after 
the  life  estates  given  to  the  children,  I  am  of  opinion  that  the  better 
construction  is,  that  Mary  takes  an  interest  for  life,  with  remainder  to 
her  children  as  tenants  in  common  for  *life,  remainder  to  Mary  in  tail. 
This  construction  will  give  effect  to  all  the  words  of  the  will."  (g) 

But  this  construction,  however  strongly  recommended  by  its  con- 
venience as  letting  in  the  whole  line  of  issue,  by  giving 
an  estate  tail  to  the  parent,  without  sacrificing  the  preced-  constniotion 
ing  express  gift  to  sons,  daughters,  or  children,  did  not  though  daagh- 
prevail  in  Bennett  v.  Lowe,  if)  where  a  testatrix  devised  fifj ^®ite  only, 
■certain  freehold  messuages  to  A  and  his  heirs,  in  trust  to 
pay  certain  life  annuities,  and  after  the  decease  of  the  annuitants,  upon 
trust  to  pay  the  rents  to  four  females  for  their  separate  use ;  and,  in 
case  any  of  the  said  four  persons  should  happen  to  depart  this  life 
leaving  a  daughter  or  daughters,  it  was  declared  that  the  share  or 
interest  of  her  or  them  so  dying  should  go  to  such  daughters  as  they 
should  be  in  seniority  of  age  and  priority  of  birth :  Provided  always, 
that  in  case  any  of  them  should  happen  to  depart  this  life  without  issue 
in  the  lifetime  of  the  annuitants,  then  the  testator  ordered  that  the  share 
or  interest  of  her  or  them  so  dying  be  paid,  applied  and  disposed  of 
to  certain  other  persons  in  sucpession,  as  they  the  said  devisees  (naming 
them)  should  depart  this  life.  On  a  case  from  chancery,  the  questions 
for  the  opinion  of  the  court  were,  first,  what  estates  the  four  female 
devisees  took ;  -and,  secondly,  what  estates  passed  to  their  daughters. 
It  was  contended  that  the  word  "  issue,"  occurring  in  the  devise  over, 
meant  the  issue  before  referred  to,  namely,  the  daughters,  and  might 

(q)  8  T.  E.  10.  (r)  5  M.  &  Pay.  485,  7  Bing.  535. 
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be  read  as  if  the  word  sueh  had  been  introduced ;  and  that  to  hold  the 
words  to  refer  to  an  indefinite  failure  of  issue  would  defeat  the  testa- 
trix's intention,  which  evidently  was,  that  female  issue  should  be  pre- 
ferred to  male  issue,  and  that  they  should  take  in  succession — objects 
which  were  quite  incompatible  with  giving  the  first  four  takers  an 
estate  tail,  as  then  the  male  issne  would  take  in  preference  to  the 
females,  and  the  latter  would  take  (if  at  all)  concurrently.  It  was 
observed  that  the  limitation  over  was  not  to  take  effect  on  a  dying 
without  issue  generally,  but  only  in  a  particular  event,  i.  e.,  on  the 
death  of  any  of  the  females  without  daughters  in  the  lifetime  of  the 
annuitants.  The  court  certified  an  opinion,  that  the  four  devisees  took 
estates  for  life  only,  and  that  their  daughters  took  estates  for  life  on 
the  decease  of  their  parents  respectively.  The  four  devisees  survived 
the  annuitants ;  and  it  was  held,  that,  subject  to  the  estates  for  life, 
•the  fee  passed  by  the  residuary  clause. 

*The  precise  grounds  on  which  the  court  arrived  at  this  conclusion 

do  not  distinctly  appear ;  but  we  may  infer  from  the  tenor 
Bennett  v.         of  the  arguments  at  the  bar  and  the  few  remarks  which 

fell  from  the  bench,  that  it  was  thought  that  the  issue  re- 
ferred to  in  the  clause  in  italics  were  the  daughters  who  were  the  obv 
jects  of  the  preceding  devise.  Parr  v.  Swindels  was  not  cited,  and 
probably  was  then  not  in  print.  Had  any  construction  supported  by 
authority  been  suggested,  by  which  the  words  in  question  might  have 
received  their  ordinary  and  established  signification,  without  inter- 
fering with  the  intention  to  prefer  the  daughters  and  give  them  estates 
in  succession,  the  court  would,  in  all  probability,  gladly  have  adopted 
it.  One  peculiarity  in  this  case  deserves  notice,  namely,  that  the 
devise  over  was,  on  the  failure  of  the  issue  within  a  definite  time, 
namely,  the  death  of  the  annuitants ;  but  this  was  very  faintly  ad- 
verted to,  and  would,  it  should  seem,  have  no  other  effect  upon  the 
construction  than  to  render  the  devise  over  contingent,  on  the  failure 
of  the  issue  of  the  prior  devisee  (i.  e.,  the  determination  of  the  estate 
tail)  within  the  prescribed  period ;  it  \yould  not,  it  is  conceived,  pre- 
vent such  prior  devisee  from  taking  an  estate  tail,  (s) 

The  other  of  the  two  cases  before  alluded  to  is  Doe  d.  Gallini  v. 
Gallini,  {t)  which  was  as  follows : — A  testator  devised  certain  lands  of 
which  he  was  seized  in  fee  to  trustees  and  their  heirs,  upon  trust,  as  to 

[(j)  But  see  ch.  XLI.,  ?  2 ;  anU  p.  *329,        («)  5  B.  &  Ad.  621,  3  Ad.  &  Ell.  340. 
n.  (A) ;  and  vol.  I.,  p.  *555.] 
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part,  to'  permit  his  son  A  to  receive  the  profits  for  life,  and  as  to  other 

parts,  to  permit  his  two  daughters  and  his  son  B  to  receive 

the  profits  for  life,  and  also  upon  trust,  during  the  lives  taiUmpiied  Hi 

J?  -I  '  '11  '11  J.  .'  .  '1  the  parent  ex- 

«t  his  said  children,  to  preserve  contingent  remainders ;  peotant  on  es- 
and  after  the  decease  of  any  or  either  of  his  said  children  devised  to  the 
ke  devised  the  estate  to  him  or  them  limited  for  life  as 
aforesaid,  unto  all  and  every  his,  her  or  their  child  or  children  living 
■at  the  time  of  his,  her  or  their  decease,  or  born  in  due  time  afterwards, 
for  their  lives  as  tenants  in  common ;  but,  nevertheless,  with  an  equal 
benefit  of  survivorship  among  the  rest  of  the  said  children,  if  more 
than  one  and  if  any  of  them  should  die  without  leaving  issue,  the  child 
or  children  of  each  of  his  said  sons  and  daughters  taking  the  rents  and 
profits  of  his,  her  or  their  parent's  estate  only  ;  and  from  and  after  the 
decease  of  all  the  children  of  each  (u)  of  his  said  sons  and  daughters 
without  (x)  issue,  the  testator  devised  the  estates  to  them  re*spectively 
limited  as  aforesaid  unto  and  among  all  and  every. the  lawful  issue  of 
such  child  or  children  (during  their  lives)  as  tenants  in  common,  and  to 
descend  in  like  manner  to  the  issue  of  his  said  sons  and  daughters  re- 
spectively, so  long  as  there  should  be  any  stock  or  offspring  remaining ; 
■and  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and  daugh- 
ters, the  testator  devised  the  estates  so  limited  to  him,  her  or  them 
dying  without  issue,  unto  the  survivors  of  his  said  sons  and  daughters 
during  their  respective  lives,  in  equal  shares  as  tenants  in  common ; 
and  after  their  respective  deaths,  he  devised  the  same  to  the  children 
of  the  survivors  of  his  said  sons  and  daughters  during  their  respective 
lives  as  tenants  in  common,  with  such  benefit  of  survivorship  as  afore- 
said, and,  after  the  decease  of  all  of  them,  to  the  issue  of  such  child- 
ren, in  like  manner  as  he  had  before  devised  the  original  estate  of  each 
of  his  said  sons  and  daughters ;  and  for  default  or  in  failure  of  issue  of 
all  his  said  sons  and  daughters,  except  one,  the  testator  devised  all  his 
said  estates  unto  his  only  surviving  son  or  daughter  in  fee.  It  was 
contended  that  the  testator's  children  took  immediate  estates  tail  by 
force  of  the  words  showing  that  the  property  was  not  to  go  over  to 
the  surviving  children  until  a  total  failure  of  issue  of  any  deceased 
child  or  children ;  and  to  this  general  intention  any  particular  incon- 
sistent intention  ought  to  bend.     The  construction  decided  upon  by 

(m)  "  Each  "  was   apparently  inserted         {x)  The  word  "  without "  was  evidently 
by  mistake  for  "  any  "  or  "  either,"  ante    written  by  mistalce  for  "  leaving.'' 
Tol.  L,  p.  *504, 
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the  court,  after  much  consideration,  was  that  the  testator's  children 
took  estates  for  life,  with  remainder  to  their  respective  children  in  tail,, 
with  cross-remainders  in  tail  between  the  grandchildren,  ipith  remain- 
der in  tail  to  the  parent  [i.  e.,  the  testator's  children.)  Lord  Denman,. 
Lord  Den-  ^'  J->  ^^*^^  ^°™®  prefatory  remarks,  said, — "The  argu- 
SeSt*in"Dle  ^^°^*^  founded  upon  the  whole  will  is,  that  the  testator 
u.  Gaiimi.  means  the  estate  left  to  each  of  his  sons  and  daughters  to- 

go  to  the  whole  line  of  issue  of  those  sons  and  daughters  respectively,, 
and  only  on  failure  of  the  whole  line  of  issue  to  go  over,  and  this  on; 
account  of  the  use  of  the  term  '  issue '  of  the  sons  and  daughters,  which, 
word  '  issue '  is  here  to  be  construed  (as  it  generally  is)  a  word  of  limi- 
tation, and  equivalent  to  the  term  '  heirs  of  the  body,'  and  as  embrac- 
ing the  whole  line  of  lineal  descendants  ;  and  therefore  it  is  contended: 
that  each  son  and  daughter  took  an  estate  tail  in  the  portion  left  to 
him.  Bvi  if  the  term  '  issue '  is  here  a  word  of  limitation,  why  is  it  not 
equally  so  in  the  part  in  which  the  estate  is  given  over  to  the  surviving- 
children  of  the  sons  and  daughters,  if  any  of  them  shall  die  without  leav- 
ing issue  ?  *From  which  it  is  clear,  that  the  testator  does  not  mean. 
the  survivors  to  take  till  failure  of  all  the  issue  of  the  deceased  child- 
ren. If  the  term  'issue'  has  here  the  same  meaning,  then 
remainder  in  the  children  living  at  the  time  of  the  death  of  the  sons- 
and  daughters  respectively  must  take  estates  tail  as  tenants 
in  common  in  their  respective  shares,  with  cross-remainders  either  for- 
life  6t  in  tail  (which  it  is  unnecessary  to  decide),  with  remainder  to- 
the  sons  and  daughters  in  tail  in  their  respective  shares,  and  remain- 
ders over ;  and  this  construction  makes  the  least  sacrifice  of  the  testa- 
tor's declared  intention ;  it  preserves  estates  to  all  his  grandchildren, 
living  at  the  death  of  his  sons  and  daughters  as  tenants  in  common, 
which,  it  is  clear,  the  testator  intended  to  give ;  and  it  also  includes  the 
descendants  of  a  grandchild  dying  in  the  son's  or  daughter's  lifetims,  {y}' 
though  the  estate  to  them  is  postponed  to  that  of  the  children  ;  and  it 
includes  all  the  issue  of  each  son  and  daughter  before  the  estate  goes 
over.  The  estate  tail  in  the  sons  and  daughters  takes  effect  not  in. 
derogation  of,  but  by  way  of  remainder  on,  the  express  estates  given 
to  the  children  of  the  sons  and  daughters,  in  which  respect  it  resembles- 
the  case  of  Doe  d.  Bean  v.  Halley  (z)     It  is  true  that  these  grand- 

Ky)  Xo  include  these  descendants  may    from  Blackborn  v.  Edgley,  1  P.  W.  605^ 
be  considered  to  have  been  the  principal    ante  p.  *461.] 
object  of  giving  the  parents  an  estate  tail        (s)  8  T.  R.  5. 
in  remainder,  and  distinguishes  this  case 
[vol.  II.  *480] 


CHAP.  XL.]  WHEN  THEY  EAISE  ESTATE  BY  IMPLICATION.  279 

children  cannot  take  estates  for  life  as  the  testator  intended,  for  the 
rule  in  Shelley's  Case  prevents  it;  (a)  nor  the  children  of  those  child- 
ren estates  for  life  as  tenants  in  common,  for  the  rule  of  law  against 
perpetuities  prevents  that ;  but  this  is  unavoidable,  and  no  construction 
can  carry  into  effect  all  the  testator  wished." 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  the 
decision  of  the  Court  of  K.  B.  was  there  unanimously  affirmed.  Tlie 
reasoning  of  Tindal,  C.  J.,  (who  delivered  the  affirming  judgment) 
bears  a  close  resemblance  to  that  of  Lord  Denman  in  the  court  below. 
After  reading  the  concluding  passage  in  the  will  above  judgment  of 
stated,  the  C.  J.  said,— "The  words,  undoubtedly,  if  they  '^"^^kniv.' 
had  occurred  without  any  intervening  devise  to  the  grand-  ^°^' 
children,  would  have  been  sufficient  to  create  immediate  estates  tail. 
But  there  has  been  in  the  foregoing  part  of  the  will  not  only  an  express 
devise  to  the  grandchildren  for  life,  but  also  words  sufficient  to  enlarge 
such  estates  for  life  *in  the  grandchildren  into  estates  tail.  Admitting, 
therefore,  the  argument  of  the  plaintiff's  counsel  to  be  just,  that,  if  we 
give  to  the  words  '  failure  of  issue,'  when  applied  to  the  grandchildren 
surviving,  the  force  of  enlarging  their  estates  for  life  into  an  estate  tail, 
we  ought  to  give  the  same  effect  to  the  same  words  at  the  end  of  the 
devise,  when  applied  to  the  children  of  the  testator,  and,  consequently, 
their  estates  for  life  must  be  similarly  enlarged;  still  the  question' 
arises,  whether  such  estate  tail  in  the  sons  and  daughters  of  the  testa- 
tor is  immediate,  or  whether  it  is  not  to  be  postponed  until  after  the 
estate  tail  in  the  children  of  such  sons  and  daughters  has  taken  effect  ? 
If  we  consider  the  clause  of  the  will  last  referred  to  as  giving  an  im- 
mediate estate  tail  to  the  children,  the  previous  devise  to  the  grand- 
children as  tenants  in  common  in  tail  is  defeated :  whereas,  if  we  hold 
the  devise  to  the  children  of  the  testator  to  be  an  estate  in  tail,  but  to 
be  a  devise  in  remainder  only,  in  that  case  the  limitation  for  life  to  the 
children  will  take  effect,  and  the  devise  to  the  grandchildren  as  tenants 
in  common  in  tail,  in  remainder ;  and  the  general  remainder  over,  to 
the  children  of  the  testator  in  tail,  will  also  take  effect,  and  will  effect- 
ually secure  the  descent  of  the  property  in  the  line  of  the  testator's 
family,  as  long  (to  use  the  testator's  own  expression  in  his  will)  as 
'  there  shall  be  any  stock  or  offspring  of  the  testator  remaining.' " 

(a)  I.  e.,  the  grandchildren  could  not    volve  to  the  issue  or  heirs  of  the  body  of 
take  a  life  estate  only,  consistently  with    such  grandchildren, 
the  intention  that  the  estate  should  de- 
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These  cases  would  seem  to  lay  down  the  sound  and  reasonable  rule^ 
Remarks  on  t^^*  where  an  estate  is  devised  to  a  person  for  life,  with 
Doe  V.  Gaiiini.  j-gmainder  to  his  children,  or  to  his  sons  or  daughters, 
with  a  devise  over  on  the  failure  of  the  issue  of  the  devisee  for  life, 
and  the  latter  words  are  held  to  create  an  estate  tail  in  the  parent  (but 
which  they  will  do  only  under  a  will  which  is  subject  to  the  old 
law),  (6)  the  devise  to  the  children,  sons  or  daughters,  is  not  unneces- 
sarily and  wantonly  sacrificed  to  this  object;  but  the  parent,  i.  e.,  the 
devisee  for  life,  takes  an  estate  tail  in  remainder,  expectant  on  the 
determination  of  the  prior  estates  of  his  children,  sons  or  daughters  (as 
the  case  may  be.)  And  there  seems  to  be  no  reason  why  this  con- 
struction should  not  prevail  as  well  where  the  prior  devis^  to  the 
children's  sons  or  daughters  confers  estates  tail  in  remainder,  expectant 
on  the  parent's  life  estate,  as  where  those  devisees  take  estates  for  life, 
unless  Bamfield  v.  Popham,  Blackborn  v.  Edgley  [and  Baker  v. 
Tucker]  should  be  considered  conclusive  against  such  a  construction. 
Indeed,  in  *Doe  v.  Gallini  the  children  of  the  testator's  sons  and 
daughters  were  held  to  take  estates  tail  in  the  first  instance,  with 
remainder  in  tail  to  the  sons  and  daughters ;  as,  notwithstanding  the 
apparent  restriction  of  the  estates  of  such  issue  to  life  estates,  they 
■were  held  to  take  estates  tail  by  force  of  the  word  "  issue,"  as  a  word 
of  limitation,  strongly  aided  by  the  context. 

[These  cases  show  that  in  Doe  v.  Hopkinson(6)  the  court  might  have 
escaped  the  inconsistencies  to  which  they  adverted,  with- 

Bemork  upon  '^  ,         p  . 

Doe «.  Eopkin-  out  domg  violence  to  the  express  words  of  contmgency 
contained  in  the  gift  to  the  children,  by  reading  the  limi- 
tation thus :  to  the  ancestor  for  life,  with  contingent  remainder  in  fee 
to  his  children  living  at  his  death,  with  alternative  contingent  remain- 
der to  the  ancestor  in  tail,  with  remainder  over. 

In  Andrew  v.  Andrew,  (c)  where  the  devise  was  to  T.  for  life, 
remainder  in   fee   to   his   eldest   son  when   he   attained 

Implication  of  p     i         p    a     i        •  j» 

executory  devise  twcuty-one,  and  "  in  default  of  A  having  a  son,    over ; 
an  estate  tail  in  the  parent  was  implied  from  the  gift 
over,  to  take  effect  by  way  of  executory  dei^ise  if  the  eldest  son  (whose 
estate  was  held  to  be  vested)  should  die  under  age.] 

III. — 3.  An  examination  of  the  preceding  cases  will  sufiBce  to  show 

[(6)  But  see  ch.  XLI.,  ad  fin.  (o)  1  Ch.  D.  410,  ante  vol.  I.,  p.  *815.] 

(6)  5  Q.  B.  223,  ante  p.  *469. 

[vol.  ir.  *482] 


CHAP.  XL.]  GENERAL   RULES.  281 

how  numerous,  and,  in  some  instances,  how  refined,  arc  „ 

'  '  _  '  ' ,  General  re- 

the  distinctions  upon  which  the  construction  of  words  im-  marks  on  pre- 

*  •  ^      ^      ceding:  cases. 

porting  a  failure  of  issue  depends.  They  cannot,  it  is 
conceived,  but  suggest  the  wish,  that  these  words  had  been  more 
strictly  confined  to  the  office  of  merely  connecting  the  two  limitations 
between  which  they  are  interposed :  and  that  whenever  the  preceding 
■devise  embraced  any  class  of  issue,  they  had  been  considered  as  refer- 
ential to  those  objects,  which  is  the  established  rule  in  regard  to  the 
expression  such  issue.  The  application  of  this  rule  to  the  cases  under 
consideration  would  have  required  only  the  implication  of  the  word 
"  such."  Though,  in  the  state  of  the  authorities,  it  may  seem  danger- 
ous to  advance  any  general  conclusions  upon  the  subject,  the  writer 
ventures  to  submit  the  following  propositions,  as  deducible  from  the 
cases;  in  framing  which,  to  avoid  the  risk  of  misleading  the  reader, 
he  has  cautiously  adhered  to  the  circumstances  of  the  several  cases, 
without  extending  his  propositions  to  others  apparently  within  the 
scope  of  the  principle. 

1st.  That  the  words,  in  default  of  issue,  or  expressions  of  a  similar 
■  import,  following  a  devise  to  children  in  fee  simple,  mean  conoiusiona 
*in  default  of  children  [and  fbllowing  a  devise  to  children  ="sses'*"'- 
in  tail,  mean  in  default  of  children  or  of  issue  inheritable  under  the 
entail.]  {d)    This  is  free  from  all  doubt. 

2nd.  That  these  words  following  a  devise  to  aU  the  sons  successively 
in  tail  male,  and  daughters  concurrently  [or  successively]  in  tail  gen- 
eral, [or  in  tail  special]  are  also  to  be  construed  as  signifying  such  issue, 
even  in  the  case  of  an  executory  trust,  (e) 

3rd.  That  words  devising  over  the  property  on  failure  of  issue  male, 
following  a  devise  to  the  whole  line  of  sons  successively  in  tail  male, 
are  also  referential  to  those  objects.  (/) 

[4th.  That  where  the  children  take  a  life  estate  only  the  words  "  in 
default  of  issue  "  introducing  the  gift  over  will  create  an  estate  tail  by 
implication  in  the  parent  subject  to  the  children's  life  estates.]  (g) 

{d)  Goodright  v.  Dunham,  Doug.  764,  *463 ;    [Peyton  v.  Lambert,  8  Ir.  Com. 

ante  p.  *4o9  ;  [Doe  v.  Duesbury,  8  M.  &  Law  Eep.  485.] 

Wels.  514,  ante  p.  *464 ;]  Ginger  d.  White  (/)  Bamfield  v.  Popham,  1  P.  W.  54, 

V.  "White,  Willes  348  ;  [Baker  v.  Tucker,  760, 1  Eq.  Cas.  Ab.  183,  2  Vern.  427,  449. 

3  H.  L.  Cas.  106,  14  Jur.  771,  ante  p.  [{g)  Doe  11.  Gallini,  3  Ad.  &  Ell.  340, 

*460.]                                                      .  ante  p.  *478 ;  Parr  v.  Swindels,  4  Buss. 

(e)  Blackborn  v.  Edgley,  1  P.  W.  600,  283,  ante  p.  *476  ;  and  per  Lord  Kings- 
ante  p.  *461 ;  Morse  v.  Marquess  of  Or-  down.  Towns  v.  Weutworth,  11  Moo.  P. 
monde,  5  Mad.  99,  1  Buss.  382,  ante  p.  C.  C.  546.] 
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5th.  That  where  there  is  a  prior  devise  to  a  definite  number  of  sons 
only  in  tail  male,  with  a  limitation  over  in  ease  of  default  of  issue  or 
issue  male  of  the  parent,  an  estate  tail  will  also  be  implied  in  the 
parent,  iu  order  to  give  a  chance  of  succession  to  the  other  sons.  (A) 

6th.  That  in  the  case  of  executory  trusts,  words  importing  a  dying 
vnthout  issue,  following  a  devise  to  the  first  and  other  sons  of  a  par- 
ticular marriage  in  tail  male,  authorize  the  insertion  of  a  limitation  to 
the  parent  in  tail  general,  in  remainder  expectant  on  those  estates,  (i) 

7th.  That  such  words  (whether  they  refer  to  issue  or  issue  male), 
succeeding  a  devise  to  the  eldest  son  [for  life  or]  in  tail,  are  not  refera- 
ble to  such  son  exclusively,  but  create  in  the  parent  an  implied  estate 
tail,  (h)  in  remainder  expectant  on  the  estate  [for  life  or  in]  tail  of  the 
sou ;  (l)  and  which  rule  also,  it  seems,  applies  where  children  [only 
who  survive  a  specified  period]  take  estates  tail,  (m) 

*8th.  That  the  circumstance  of  the  preceding  devise  to  children, 
&c.,  being  subject  to  a  contingency  (o)  is  rather  unfavorable  to  the 
construction  which  reads  words  importing  a  failure  of  issue  to  refer  to 
a  failure  of  the  objects  of  such  preceding  devise. 

This  statement  of  the  result  of  the  cases  may  somewhat  assist  in  the 
consideration  of  the  subject,  though  cases  are  incessantly  occurring 
which  present  new  circumstances,  and  give  rise  to  nice  questions  on  the 
application  of  the  rules  furnished  by  the  preceding  authorities,  even 
admitting  those  rules  to  be  free  from  doubt.  The  reader  is  recom- 
mended, before  he  unreservedly  accedes  to  the  foregoing  propositions, 
to  consult  the  cases  themselves,  in  order  that  he  may  see  how  far  the 
construction  may  have  been  aided  by  the  circumstances  of  the  particu- 
lar case,  (p) 

III. — 4.  It  may  be  useful,  in  this  place,  to  advert  to  the  doctrine 

(h)  Langley  v.  Baldwin,  1  P.  "W.  759,  (m)  Doe  v.  Gallini,  5  B.  &  Ad.  621,  3 

1  Bq.  Cas.  Ab.  185,  pi.  29,  1  Ves.  26 ;  Ad.  &  Ell.  340,  ante  p.  *478. 

Att.-;Gen.  1).  Sutton,  1  P.  W.  754,  3  B.  P.  (o)  Doe  v.  Lucraft,  8  Bing.  386,  1  M.  & 

C.  Toml.  75,  071(6  p.  *471.  Sc.  573  ;  Franks  v.  Price,  6  Scott  710,  5- 

(i)  Allanson  v.  Clitherow,  1  Ves.  24.  Bing.  N.  C.  37,  3  Beav.  182  ;  [Alexander 

(k)  Stanley  v.  Lennard,  1  Ed,  87 ;  [Key  v.  Alexander,  16  C.  B.  59  ;  Doe  v.  Gallini, 

V.  Key,  4  D.,  M.  &  G.  73,]  ante  pp.  *472,  supra  n.  (m) ;  and  per  Lord  Cranworth,  ^ 

*473.  H.  L.  Cas.  593. 

(1)  Doe  d.  Bean  v.  Halley,  8  T.  R.  5,  (p)  See  especially  per  Turner,  L.  J., 

anU  p.  *473.  Key  v.  Key,  4  D.,  M.  &  G.  88.] 
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• 

of  general  and  paHiaular  intention,  [q)  or,  to  speak  more  Doctrine  of 
explicitly,  that  supposed  rule  of  construction  by  which  ||rt1cuia?fn- 
the  particular  intent  expressed  in  a  will  is  sacrificed  to  the  *™''°"- 
general  and  paramount  intention  that  the  estate  shall  not  go  over  to- 
the  next  devisee  until  the  issue  of  the  preceding  devisee  shall   have 
become  extinct,  and  which  has  been  considered  to  authorize  the  giving 
to  such  prior  devisee  an  estate  tail.     The  doctrine  occupies  so  con- 
spicuous a  place  in  the  will -cases  of  one  period,  that  it  must  not  b& 
dismissed  without  a  few  remarks. 

The  phrase  "  general  intention,"  in  the  above  sense,  was  first  adopted 
in  Robinson  v.  Robinson,  (r)  where,  we  have  seen,  the  Court 
of  K.  B.  held  the  devisee  to  take  an  estate  tail  male ;  and  phrase  "gen-  ^^ 
their  reason  for  this  construction  was  expressed  to  be,  not 
that  "son"  was  here  a  word  of  limitation  (which  has  been  shown  to 
be,  and  which  Sir  Dudley  Ryder,  (s)  before  whom  the  case  was  first 
argued,  treated  as  the  ground  of  the  decision),  but  to  "  effectuate  the 
manifest  general  intention  of  the  testator."     Expressions  of  a  similar 
nature  fell  from  Wilmot,  C  J.,  in  Roe  v.  Grew,  (<)  where  he  is  mada 
to  refer  the  determination,  that  the  devisee  was  tenant  in  tail,  to  th& 
"  weightier  "  intention  that  the  estate  was  not  to  go  over  until  failure- 
of  his  male  issue,  and  not  to  the  more  *simple  and  obvious  ground  of 
"issue"  being  a  word  of  limitation  in  the  devise  itself,  which  was  the 
reason  distinctly  advanced  by  two  of  the  other  judges. 

The  next  mention  of  this  doctrine  is  by  Lord  Kenyon,  under  whose 
auspices  it  seems  to  have  first  grown  into  importance ;  for  in  scarcely 
a  single  instance  did  this  eminent  judge  come  to  the  conclusion  that  a 
person  took  an  estate  tail  under  a  devfse  to  him  and  his  issue,  or  to 
him  and  the  heirs  of  the  body,  (w)  without  adducing  as  a  reason,  that 
the  general  intention  to  which  the  particular  intent  must  give  way,. 
required  such  a  construction,  generally  referring  to  Robinson  v.  Rob- 
inson and  Roe  v.  Grew;  though  he  was  not  always  consistent  in  his 
mode  of  treating  the  former  case,  {x) 

But  it  will  be  asked  what  is  the  "  particular  intent "  which  is  thus 

(g)  See  a  masterly  and  extended  dis-  (t)  Ante  p.  *418. 

sertatlon  on  thia  doctrine  in  Mr.  Hayes'  («)  See  Doe  d.  Blandford  v.  Applin,  4 

Inquiry,  284  to  365.  T.  E.  87,  ante  p.  *424 ;  Denn  d.  Webb  v.. 

[r)  Ante  p.  *401.  Puckey,  5  Id.  303,  finte  p.  *420  ;  Doe  d. 

(s)  He  died  pending  the  cause,  and  was  Candler  v.  Smith,  7  Id.  531. 

succeeded  by  Lord  Mansfield  in  1756.  {x)  Ante  p.  *402. 
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to  be  sacrificed  ?    In  the  certificate  of  the  Court  of  K.  B. 

Meaning  ol  .t«i'  tit-  -t-  •  k  i 

paruetdar  ta-     m  RoDinson  V.  ItoDinson  no  parhcmar  intent  is  referred 

tention,  tttm  r^    t        i 

to ;  but  Wilmot,  C.  J.,  who  first  introduced  the  expression 
in  Roe  v.  Grew,  appears  to  have  meant  by  it  simply  the  estate  for  life ; 
and  so,  it  would  seem  from  his  language,  did  Lord  Kenyon  in  Doe  v. 
Applin  (y)  and  Denn  v.  Puckey.  (z)  In  this  sense,  however,  it  is 
merely  descriptive  of  the  operation  of  the  rule  in  Shelley's  Case ;  (a) 
for  the  sole  reason  why  the  intention  to  give  an  estate  for  life  cannot 
consist  with,  but  must  be  sacrificed  to,  the  design  of  letting  in  a  line 
of  issue,  is,  that  that  rule  will  not  permit  a  person  to  be  tenant  for 
life,  and  his  heirs  or  the  heirs  of  his  body  (which  is  the  construction 
of  "  issue  "  when  used  as  a  word  of  limitation)  to  be  purchasers  in  the 
same  will.  But  if  this  be  all  that  is  meant  by  the  expression  "  par- 
ticular intention,"  for  what  reason  is  this  ambiguous  and  not  very 
accurate  phraseology  employed  in  referring  to  the  operation  of  such  a 
well-known  and  familiar  rule  of  law  ?  And  why  is  Robinson  v.  Rob- 
inson to  be  exclusively  cited  for  the  purpose,  when  any  one  of  the 
multitude  of  decisions  illustrating  the  rule  would  have  been  equally 
in  point?  It  is  manifest,  indeed,  from  the  use  which  Lord  Kenyon 
made  of  ,this  case,  that  he  sometimes,  at  least,  included  in  the  phrase 
'"  particular  intent,"  an  express  gift  to  a  particular  degree  of  issue ; 
and  this  is  the  more  evident  from  his  observations  in  Doe  d.  Candler 
V.  Smith,  (6)  where,  after  reading  the  devise  to  "  heirs  of  the  *body  " 
Doctrine  of  ^^  *  S'^*  *"  children,  he  sacrificed  this  intent  to  the  "  gen- 
iMtlouiMta-  eral  intention"  that  "all  the  progeny  of  those  children 
tention.  should  take  before  any  interest  should  vest  in  "  the  de- 

visees over,  and  accordingly  held  the  parent  to  be  tenant  in  tail,  (c) 
Now,  if  he  were  authorized  to  construe  "  heirs  of  the  body  "  as  desig- 
nating children,  (d)  on  what  sound  principle,  6r  even  plausible  pretence, 
was  the  express  devise  to  the  children  to  be  sacrificed  to  the  intention 
inferred  from  the  words  introducing  the  devise  over?  To  assign  to 
these  words  such  an  operation,  is  to  set  up  an  intention  collected  merely 
by  inference  from  phrases  of  an  ambiguous  character,  against  an  inten- 

(y)  4  T.  E.  87.  and  then  that  it  was  to  give  way  to  the 

(z)  5  T.  E.  303.  intent,  appearing  by  the  words  introduo- 

i(a)  As  to  which,  see  ante  ch.  XXXVI.  ing  the  devise  over,  to  let  in  all  the  de- 

(6)  7  T.  E.  532,  ante  p.  *379.  scendants.     Both  branches   of  this  hy- 

(c)  And  Grose,  J.,  in  Doe  v.  Cooper,  1  pothesis  are  equally  untenable. 

East  229,  ante  p.  *425,  assumed  the  word        (d)  But  as  to  which,  see  ante  p.  *364. 

■"  issue  "  in  the  devise  to  mean  children, 
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tion  clear,  express,  and  unequivocal ;  and  when,  too,  (which  constitutes 
the  great  force  of  the  absurdity,)  thei-e  is  no  incompatibility  or  incon- 
gruity in  the  two  limitations.  That  an  implied  estate  tail  in  the  parent 
in  remainder  after  an  estate  tail  in  the  children  is  perfectly  consistent 
with  such  an  estate  in  them,  and  would  attain  the  object  of  letting  in 
all  the  descendants  of  the  first  taker  equally  well  with  an  immediate 
estate  tail,  is  too  palpable  for  serious  argument.  The  one  undoubtedly 
is  distinct  from,  but  not  in  the  least  repugnant  to,  the  other.  It  is 
evident,  therefore,  that  to  have  struck  out  one  of  these  limitations 
would  have  been  an  unwarrantable  interference  with  the  express 
language  of  the  testator,  not  called  for  by  the  necessity  of  the  case, 
and  in  direct  contravention  of  the  rule  which  requires  that  effect 
should  be  given,  if  possible,  to  every  part  of  a  will.  It  is  satisfactory 
that  Doe  d.  Candler  v.  Smith  may  be  supported  on  irrefragable 
grounds,  independently  of  any  such  doctrine ;  for,  as  it  is  now  estab- 
lished that  the  words  "  heirs  of  the  body,"  in  such  a  context,  cannot 
be  read  children,  (e)  the  whole  assumption  upon  which  the  court  pro- 
ceeded fails,  and  the  case  is  clearly  right  upon  the  uncontrolled  opera- 
tion of  "  heirs  of  the  body"  as  words  of  limitation  ;  but  this,  while  it 
sustains  the  authority  of  the  case  deprives  the  doctrine  of  all  the  sanc- 
tion which  that  authority  would  have  communicated.  Nor  is  this  all : 
many  of  the  cases  antecedently  stated  afford  negative  authority  against 
it  J  for  it  is  observable  that  in  Langley  v.  Baldwin,  (/)  Att.-Gen  v. 
Sutton,  (g)  and  *Stanley  v.  Lennard,  [h)  where  estates  tail  were  raised 
in  the  parent  by  the  effect  of  the  words  introducing  the  devise  over, 
not  a  word  is  said  of  sacrificing  the  devise  to  the  sons  to  this  object. 
On  the  contrary,  in  Att.-Gen.  v.  Sutton  those  who  argued  for  this 
construction  evidently  considered  that  the  ulterior  estate  of  the  parent 
was  to  take  effect  as  a  remainder  expectant  on  the  estate  tail  of  the 
sons.  In  Allanson  v.  Clitherow  (i)  too,  (where,  however,  the  trust  was 
executory,)  this  construction  was  expressly  adopted.  But  the  most  con- 
clusive authority  against  the  doctrine  in  question  is  Doe  d.  Bean  v. 
Halley,  (k)  where  even  Lord  Kenyon,  its  most  strenuous  ghampion, 
held  that  the  estate  tail  raised  by  implication  in  the  parent  took  effect 
by  way  of  remainder,  after,  and  not  in  derogation  of,  the  express  deviwe 
to  the  eldest  son. 

(e)  Ante  ch.  XXXVII.  (h)  1  Ed.  87,  ante  p.  *472. 

{/)  1  P.  W.  759,  ante  p.  *471.  (i)  1  Ves.  24. 

Ig)  Id.  754,  3  B.  P.  C.  Toml.  75,  ante  p.        (k)  8  T.  E.  5,  ante  p.  *473. 

*471. 
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In  this  case,  indeed,  his  lordship  seemed  to  be  on  the  point  of  ap- 
plying in  practice  the  doctrine  which  he  had  been  so  long 
abandonment     maintaining  in  theory ;  for  he  said,  "  We  have  our  choice 

of  the  doctrine         ^  •  rt>  i  t  i 

in  Doe  v.  01  two  constructions  to  effectuate  the  testator  s  general  in- 

Halley.  .  ,  .  .  ° 

tent,  either  to  give  an  immeatate  estate  tail  to  .A,  which 
would  violate  the  particular  intent  of  the  devisor^  or  (and  to  which  con- 
struction I  incline)  to  say  that  he  took  an  estate  for  life,  remainder  in 
tail  to  his  eldest  son,  remainder  in  tail  to  the  father,  in  order  to  let  in 
all  his  issue  male."  To  have  expunged  the  devise  to  the  eldest  son 
in  this  case  would  have  been  a  practical  illustration  of  the  doctrine  in 
question ;  and  in  refusing  to  do  so  he  virtually  negatived  its  existence, 
and  thereby  established,  not  the  prevalence  of  the  general  intent  over 
the  particular  intent,  but  the  triumph  of  sound  sense  and  legal  princi- 
ples over  one  of  the  absurdest  doctrines  that  was  ever  advanced.  He 
Added,  however,  "  In  deciding  this  case  I  will  not  abandon  the  gen- 
«ral  rule  recognized  and  acted  upon  in  Robinson  v.  Robinson." 

This  observation  shows,  first,  that  Lord  Kenyon  suspected  that  his 
■decision  might  be  considered  to  encroach  upon  the  doctrine  which  he 
had  taken  such  pains  to  rear  upon  the  authority  of  this  case ;  and, 
secondly,  that  he  regarded  Robinson  v.  Robinson  as  a  case  in  -which, 
by  holding  the  parent  to  be  immediate  tenant  in  tail,  the  devise  to  the 
son  as  a  designated  object  was  sacrificed  to  the  "  general  intent "  ap- 
pearing by  the  subsequent  words,  {I)  which  is  the  only  view  in  which 
it  can  possibly  *be  considered  as  coming  into  collision  with  Doe  v. 
Halley,  where  the  devise  to  the  eldest  son  was  preserved.  If  that  case 
supported  any  such  doctrine  (but  which  the  writer  trusts  he  has  satis- 
factorily shown  it  does  not),  it  is  clearly  overruled  by  Doe  v.  Halley ; 
and  Lord  Kenyon's  express  reservation  can  avail  but  little  in  preserv- 
ing the  doctrine  from  the  effect  of  his  own  decision,  rejecting  it  in  the 
very  case  for  which,  if  applicable  at  all,  it  appeared  to  have  been  de- 
signed. 

So  far,  therefore,  it  is  clear  that  the  doctrine  of  general  and  particular 
intention  had  existed  only  in  name ;  the  cases  in  which  it  was  professed 
to  be  applied  being  clearly  referable  to  other  grounds,  and  in  those 
which  seemed  to  call  for  its  application  the  doctrine  being  rejected. 
In  Wight  V.  Leigh,  (m)  already  stated,  however,  we  have  an  instance 
nearly  the  converse  of  the  former  class ;  for,  without  a  distinct  recog- 

(l)  See  an  observation  upon  this,  ante    sion  to  the  case,  wnU  p.  *402. 
p.  *456 ;  and  see  his  lordship's  own  allu-        (m)  15  Ves.  564,  anie  p.  *474. 
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nition  of  the  doctrine,  a  construction,  amounting  in  eifect  to  an  appli- 
cation of  it,  seems  to  have  been  adopted. 

The  confusion  temporarily  introduced  by  this  case,  however,  has 
been  completely  dissipated  by  Parr  v.  Swindels  and  Doe  v.  Gallini,  in 
both  which  we  have  seen  it  was  held,  upon  the  authority  of  Doe  v. 
Halley,  that  words  importing  a  failure  of  issue  of  the  devisee  for  life 
conferred  on  him  an  estate  tail,  not  in  derogation  of,  but  in  remainder 
expectant  on  the  estates  devised  to  the  children.  In  Doe  v.  Gallini 
the  doctrine  of  general  and  particular  intention  underwent  much  dis- 
cussion, and  Lord  Denman  was  pleased  to  express  his  Concurrence  in 
the  views  of  the  writer  of  these  pages.  His  lordship  ob-  j^^^.^  p^^, 
served, (n)  "The  doctrine  that  the  general  intent  must  ^^SoJriS'e^f* 
overrule  the  particular  intent  has  been  much,  and,  we  fl^SouiMUi- 
conceive,  justly  objected  to  of  late,  as  being,  as  a  general  '™*'°"- 
proposition,  incorrect  and  vague,  and  likely  to  lead  in  its  application 
to  erroneous  results.  In  its  origin  it  was  merely  descriptive  of  the 
operation  of  the  rule  in  Shelley's  Case,  and  it  has  since  been  laid  down 
in  others  where  technical  words  of  limitation  have  been  used,  and 
other  words,  showing  the  intention  of  -the  testator  that  the  objects  of 
his  bounty  should  take  in  a  different  way  from  that  which  the  law 
allows,  have  been  rejected;  but  in  the  latter  cases,  the  more  correct 
mode  of  stating  the  rule  of  construction  is,  that  technical  words  or 
words  of  known  legal  import  must  have  their  legal  effect,  even  though 
the  testator  uses  inconsistent  words,  unless  those  inconsistent  words  are  , 
of  such  a  nature  as  to  make  it  perfectly  *clear  that  the  testator  did  not 
mean  to  use  the  technical  words  in  their  proper  sense  ;  and  so  it  is  said 
by  Lord  Redesdale  in  Jesson  v.  Wright,  (o)  This  doctrin.e  of  general 
and  particular  intent  ought  to  be  carried  no  further  than  this;  and 
thus  explained,  it  should  be  applied  to  this  and  all  other  wills." 

III. — 5.  Devises  of  reversions  sometimes  give  rise  to  a  question 
which   bears  a  strong  analogy  to  that  discussed  in  the  Devises  of  re- 
present chapter.     This  occurs  where  a  testator,  having  a  ">'e™i»°s- 
reversion  in  fee,  subject  to  estates  tail  belonging  to  the  sons  or  other 
partial  issue  of  a  person,  {p)  devises  the  reversion  as  property  in  the 

(n)  5  B.  &  Ad.  640.  may  perhaps  be  considered   as   falling 

(o)  2  Bli.  57.  within  another  principle,  discussed  in  the 

(p)  The  writer  has  avoided  suggesting    next  chapter.    See  Sanford  v.  Irby,  3  B. 

the  case  of  the  limitations  being  to  the    &  Aid.  654,  and  other  cases  there  dis- 

testator's  mim  sons,  because  such  cases    cussed. 
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event  of  that  person  dying  without  issue,  which  necessarily  raises  the 
question  whether  these  words  refer  to  the  determination 

Whether  n     ,  i     ■     •  i    /•  -i 

words  refer  to    of  the  Subsisting  estates,  or  to  a  general  failure  or  issue, 

determination  i  i  i       i 

of  subsisting       or,  in  othcr  words,  whether  they  are  words  of  description 

estates.  -^        .  . 

or  donation :  in  the  former  case  the  devise  operates  as  an 
immediate  disposition  of  the  reversion ;  (5)  in  the  latter  it  is  an  execu- 
tory devise,  and,  as  such,  is  void  for  remoteness. 

'A  point  of  this  nature  occurred  in  Lady  Lanesborough  v.  Fox,  (r) 
where  A,  having  settled  the  lands  in  question  on  the  marriage  of  his- 
son  B,  to  the  use  of  himself  (A)  for  life,  remainder  to  his  sou  B  for 
ninety-nine  years  if  he  so  long  lived,  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  B  on  his  intended  wife  to  be  begotten  successively  in  tail  male, 
remainder  to  the  heirs  male  of  the  body  of  B,  with  reversion  to  the 
right  heirs  of  himself  (A),  by  his  will  devised  the  lands  contained  in 
the  settlement- on /aifttre  of  issue  of  the  body  of^,  and  for  want  of  heirs 
male  of  his  (A's)  body,  to  his  daughter  F  in  tail:  and  the  House  of 
Lords  adjudged,  in  concurrence  with  the  unanimous  opinion  of  the 
judges,  that  the  will  did  not  give  an  estate  tail  by  implication  to  B, 
and  that  therefore  the  devise  over  to  F  was  executory,  and  void,  as. 
being  on  too  remote  a  contingency. 

If  this  case  had  rested  solely  on  the  circumstances  that  the  subsist- 
ing estate  tail  in  B  embraced  the  heirs  mule  only,  and  the 
upon  Lanes-  devisc  in  the  will  referred  to  his  (B's)  issue  generally, 
(which  certainly  was  argued  as  the  chief  point  in  the  case,,) 
the  decision,  *it  is  conceived,  could  hardly  have  been  sustained,  con- 
sistently with  the  rules  of  construction  deducible  from  the  cases  dis- 
cussed in  the  present  chapter,  in  many  of  which  we  have  seen  that 
words  referring  in  terms  to  issue  or  issue  male  have  been  held  to  apply 
to  children  or  sons,  being  the  objects  of  the  antecedent  limitations,  (s) 
A  fortiori  therefore  in  the  present  instance  would  they 
ofoontin-  havc  been  construed  to  be  referential,  where  the  approxi- 

genoy  refer  .  ,  ,     .     . 

to  subsisting       mation  to  a  correct  reference  to  the  subsisting  estates  was 

estate  tail. 

such  as  to  require  only  the  word  "  male  "  to  be  supplied  ; 
and  Tuck  v.  Frencham  [t)  afibrds  an  instance  (if  authority  were  requi- 
site) of  this  word  being  supplied  to  make  words  referring  to  issue  gen- 

(5)  See  ante  vol.  I.,  p.  *800.  (()  1  And.  8,  Moore  13,  pi.  50  j  ante 

(V)  Cas.  temp.  Talb.  262.  vol.  I.,  p.  *485. 

(s)  ,Ante  p.  *483. 
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erally  correspond  with  the  antecedent  limitations  in  favor  of  issue  male 
created  by  the  same  will. 

These  remarks  assume  that  the  principle  which  governs  the  applica- 
tion of  phrases  of  this  nature  to  limitations  created  by  the  same  will, 
and  to  estates  antecedently  created,  is  identical.  It  seems  difficult  to 
find  a  solid  distinction  between  the  cases,  especially  where,  as  in  Lanes- 
borough  V.  Fox  the  testator  refers  to  the  settlement  in  describing  the 
subject  of  disposition ;  the  difference  between  the  two  cases,  indeed,  if 
any,  would  seem  to  be,  that  the  courts  would  incline  more  strongly  to 
the  referential  construction  in  the  latter  case,  where  the  effect  is  to 
support  a  devise  otherwise  void,  (u)  than  in  the  former,  where,  as  an 
estate  tail  can  generally  be  implied,  the  devise  is  valid  quacunqiie  via. 
The  preferable  ground,  however,  upon  which  Lanesborough  v.  Fox 
appears  to  stand,  is  afforded  by  the  other  words  "  and  for  want  of  heirs 
male  of  my  own  body ; "  for,  as  the  testator  had  no  estate  tail,  and 
none  could  be  implied,  it  is  clear  that,  unless  the  words  could  be  held 
to  refer  to  issue  living  at  the  decease  of  the  testator,  according  to  the 
rule  discussed  in  the  next  chapter  (a;)  (in  which  it  will  be  seen  there 
was  considerable  difficulty,  inasmuch  as  the  testator  had  a  son  living), 
the  devise  was  void,  (y) 

The  principle  was  again  agitated  in  Jones  v.  Morgan ;  (s)  where  A 
having;,  on  his  marriage  with   B,  settled  certain  estates, 

...  Whether-sons 

upon  himself  and  the  sons  of  the  marriage  in  tail  male,  of  an  existing 
with  *reversion  in  fee  to  himself,  and  having  two  sons  of   marriage  were 

referred  to. 

the  marriage,  devised  the  estates,  in  case  his  said  sons,  or 
any  other  son  or  sons  of  his  thereafter  to  be  born,  should  die  without  issue 
male  of  their  bodies,  to  his  brother  T.  The  question  was,  whether  the 
testator,  by  the  mention  of  "  sons  to  be  born,"  was  to  be  understood  as 
meaning  after-born  sons  by  his  wife  B  (who  was  living),  or  as  having 
in  his  contemplation  the  sons  of  a  future  marriage.  If  confined  to 
sons  of  A's  present  marriage,  it  was  a  good  devise  of  the  reversion,  as 
the  contingency  expressed  by  him  (on  which  the  devise  was  to  take 


(u)  We  are  here  speaking  of  the  old  seems  to  consider  it  not  impossible  that 

law.  the  words /or  want  of  the  testator's  own  heirs 

(a;)  Post  p.  *500.  rnaXe  should  be  held  to  be  referential  to 

(y)  It  is  remarkable  that  Mr.  Fearne,  the  son,  though  this  hypothesis  takes  so 

in  his  strictures  on  this  case,  Cont.  Rem.  much  greater  liberty  with  the  testator's 

447,  while  he  treats  the  want  of  the  word  language. 

"  male "  as  a  fatal  omission  in  referring        (s)  Butl.  Pea.  App.  578,  3  B.  P.  C. 

to  the  estate-  tail   of  the  testator's  son,  Toml.  322. 
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effect)  embraced  precisely  the  estates  under  the  settlement,  on  the  de- 
termination of  which  his  own  reversion  would  fall  into  possession,  it 
being  the  same  as  if  he  had  said,  "  Whereas  my  estate  is  settled  upon 
my  first  and  every  other  son  in  tail  male  by  my  marriage  settlement ; 
therefore,  in  case  they  all  die  without  issue  male  of  their  body,  I  give 
it  to  my  brother,"  which  would  clearly  have  been  good  as  a  devise  of 
the  reversion ;  and  a  circumstance  much  relied  upon  for  this  construc- 
tion was,  that  the  testator  appointed  B  a  guardian  of  his  children  and 
executrix  of  his  will,  which  negatived  the  supposition  of  his  contem- 
plating a  future  marriage,  (a)  On  the  other  hand,  it  was  contended, 
that  the  expressions  used  by  the  testator  included  the  sons  of  an  after- 
taken  wife,  and,  as  such  sons  could  not  take  an  estate  by  implication, 
■Words  held  to  *'^®  limitation  over  to  the  testator's  brother  was  an  execu- 
Bteto^ratate  ^°^y  devise  void  for  remoteness.  Lord  Camden  sent  a 
*^"'  case  to  B.  E.,  the  judges  of  which  certified  their  opinion 

that  the  event  of  a  second  marriage  was  not  in  the  testator's  contem- 
plation, but  that,  if  it  were,  the  sons  of  that  marriage  took  an  estate 
tail.  Lord  Bathurst,  who,  in  the  meantime,  had  succeeded  to  the 
seal,  concurred  in  the  former  branch  of  this  certificate,  and  decreed 
accordingly ;  but  he  dissented  from  the  opinion,  that  an  estate  tail  was 
raised  by  implication,  conceiving  Lanesborough  v.  Fox  to  be  a  direct 
authority  against  it.  The  decree  was  affirmed  in  D.  P.,  on  the  ground 
that  a  future  marriage  was  not  in  the  contemplation  of  the  testator, 
and  that  the  devise  to  his  brother  was  therefore  good,  (b) 

But  in  Bankes  v.  Holme,  (o)  where  lands  having  been  limited,  *upou 
Words  held  ^^^  marriage  of  A  with  B,  to  the  use  of  A  for  life,  with 
tosiihsM?ng  remainder  to  trustees  to  preserve,  with  remainder  to  trus- 
estates.  ^ggg  f^j.  ggrtain  terms  of  years,  with  remainder  to  B  for 

life,  remainder  to  trustees  to  preserve,  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male,  with  remainder  to  the  daughters  as 
tenants  in  common  in  tail,  with  cross-remaiuders,  with  reversion  to  A, 
the  settlor,  in  fee ;  A  made  his  will,  by  which  he  recited  that,  by  the 

(a)  See  this  principle  applied  to  a  dif-  subsisting  limitations  of  their  marriage 

ferent  species  of  case,  Wilkinson  v.  Adam,  settlement ;  but  the  will  contained  an  ex- 

1  Ves.  &  B.  422,  ante  p.  *226.-  press  reference  to  the  settlement  (the  par- 

(6)  In  Trafford  v.  Boehm,  ?  Atk.  442,  ticular  limitations  of  which  do  not  ap- 

a  devise,  "  after  failure  of  issue  "  of  the  pear)  for  another  purpose, 

testator's  wife  by  him,  was  construed  as  (c)  1  Russ.  394,  n.     See  also  Bristow 

an  immediate  gift  of  the  reversion,  the  v.  Boothby,  2  S.  &  St.  465. 
words  in  question  being  referential  to  the 
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settlement  in  question,  he  was  seized  of  or  entitled  to  the  reversion  in 
fee  simple  expectant  on  the  decease  of  his  wife  B,  in  case  there  should 
be  no  child  or  children  of  his  said  wife  by  him  begotten,  or  there 
being  such  all  of  them  should  happen  to  depart  this  life  without  issue. 
The  testator  then,  in  case  he  should  die  without  leaving  any  children 
or  child,  or  there  being  such  "  all  of  them  should  happen  to  depart 
this  life  without  issue  lawfully  begotten,"  devised  the  premises  upon 
certain  trusts.  Sir  J.  Leach,  "V.  C,  held  that  this  devise,  being  after 
a  general  failure  of  issue  of  the  children,  was  too  remote  and  void ; 
and  this  decree  was  affirmed  in  D.  P. 

Lord  Eldon  observed  in  Morse  v.  Lord  Ormonde  {(J)  that  this  was  a 
■"  very  strong  decision  "  (an  expression  which,  in  the  mouth 
of  this  venerable  judge,  always  means  a  torong  decision) ;  Holme  qnes- 
and  it  seems,  indeed,  to  be  very  difficult  to  reconcile  it 
with  the  principles  of  the  line  of  cases  just  stated.     It  was  manifest 
from  the  recital  of  the  settlement  that  the  testator  had  in  view  thj  re- 
versionary estate  expectant  on  the  limitations  of  the  settlement,  what- 
ever that  reversion  was;  and  the  terms  used  were  merely  an  erroneous 
and  mistaken  reference  to  the  events  on  which  such  reversion  would 
fall  into  possession.     The  case  seems  irreconcilable  with  Jones  v.  Mor- 
gan, which  it  closely  resembles.     It  is  not  likely  that  the  decision  will 
be  followed. 

And  this  conclusion  is  fortified  by  Egerton  v.  Jones,  (e)  where,  in 
pursuance  of  marriage'  articles,  an  estate  at  C  had  been  conveyed  to 
the  use  of  A  for  life,  with  remainder  to  B  his  wife  for  life,  with  re- 
mainder (subject  to  a  term  of  500  years  for  raising  portions  for  younger 
children)  to  the  use  of  the  first  and  other  sons  of  A  and  B  successively 
in  tail  male,  with  remainder  to  the  use  of  trustees  for  600  years,  upon 
oertain  trusts  in  the  event  of  there  being  no  male  issue  of  A  and  B 
who  should  live  to  attain  the  age  of  twenty-one  years,  with  remainder 
to  the  use  of  *A  his  heirs  and  assigns.  A  by  his  will  devised  as  fol- 
lows : — "  And  as  to  the  reversion  and  inheritance  of  the  tv    ■ 

Devise  on 

freehold  estate  by  me  already  purchased  at  C.  aforesaid,  [^I,"/^^^^  t„ 
and  such  other  estate  or  estates  as  I  shall  hereafter  pur-  afat" d^^tof 
chase  in  pursuance  of  my  marriage  articles,  in  case  of  '■^^^™°"- 
failure  of  isme  of  my  body  by  my  said  wife,  I  give,"  &c.    Sir  L.  Shad- 

(d)  1  Euss.  406 ;  [Sugd.  Law  of  Prop.    6  Hare  171,  further  confirming  the  view 
351.]  taken  in  the  text. 

(e)  3  Sim.  409 ;  [and  see  Eno  v.  Eno, 
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well,  V.  C,  expressed  a  strong  opinion  that  this  devise  operated  as  a 
valid  immediate  gift  of  the  reversion;  but  it  was  not  necessary  for  him 
to  go  further  than  to  declare  that  the  title  depending  on  the  opposite 
construction  was  too  doubtful  to  be  forced  on  a  purchaser. 

If  the  V.  C.  had  been  called  upon  to  adjudicate  on  this  point  of 
construction,  it  is  conceived  his  decision  must  have  been 

Bemarkon  .  .  ,     ,  .  ,         .    ,  •  ,.'  tit- 

Egerton  v.         m  accordance  with  his  expressed  opinion.     Jones  v.  Mor- 

Jonea.  i  i    i  i 

gan  would  have  more  than  warranted,  and  even  Bankes 
V.  Holme  would  not  have  opposed,  such  a  conclusion ;  for  the  court 
had  not  here  (as  in  those  cases)  to  supply  words  in  order  to  restrict  the 
issue  spoken  of  in  the  will  to  the  issue  of  a  particular  marriage  (who 
were  the  tenants  in  tail  under  the  settlement),  the  testator  having  in 
the  will  distinctly  referred  to  the  issue  of  that  marriage.     The  sound 

rule  would  seem  to  be,  that,  wherever  it  may  be  collected 

Sug^rested  oon-  /    i  mi      i  •      •        i 

elusion  from       from  the  general  context  oi  the  will,  that  it  is  the  testa- 

the  oases,  °  ' 

tors  intention  to  dispose  of  his  reversionary  interest  expect- 
ant on  the  subsisting  estates  tail,  such  intended  disposition  will  not  be 
defeated  by  the  neglect  of  the  testator  to  adapt  his  language  with  pre- 
cision to  the  events  on  which  the  reversion  will  fall  into  possession. 
The  consequence  of  rejecting  this  construction  commonly  has  been  (we 
have  seen)  to  invalidate  the  intended  devise  of  the  reversion  for  remote- 
ness (as  depending  upon  a  general  failure  of  issue) ;  but  in  this  respect 
the  act  1  Yict.,  c.  26  has  made  an  alteration  which  is  pointed  out  in 
the  next  section. 

IV. — It  remains  only  to  consider  how  far  the  doctrines  discussed  in 
1  Vict.,  o.  26,  t^6  present  chapter  are  applicable  to  wills  which  are  regu- 
^  ^'  lated  by  the  existing  law. 

The  statute  1  Vict.,  c.  26  §  29  provides,  "  that  in  any  devise  or 
Words  import-  ^^quest  of  real  or  personal  estate  the  words  *  die  without 
tasuetomSn^  issue,'  Or  'die  without  leaving  issue,'  or  'have  no  issue,' 
the'deathl^x-  Or  any  other  words  which  may  import  either  a  want  or 
mereiy'refcr-  failure  of  issue  of  any  person  in  his  lifetime  or  at  the 
time  of  his  death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime 
or  at  the  time  of  the  death  of  *such  person,  and  not  an  indefinite  fail- 
ure of  his  issue,  unless  a  contrary  intention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail,  or  of  a  preceding 
gift,  being,  without  any  implication  arising  from  such  words,  a  limitation 
of  an  estate  tail  to  such  person  or  issue,  or  otherwise;  provided,  that 
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this  act  shall  not  extend  to  cases  where  such  words  as  aforesaid  import 
if  no  issue  desarihed  in  a  preceding  gift  shall  he  born,  or  if  there  shall 
he  no  issue  who  shall  live' to  attain  the  age  or  otherwise  answer  the  de- 
scription required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue.  6  (/) 

It  is  evident,  therefore,  that  the  question,  whether  words  importing 
a  failure  of  issue  refer  to  the  objects  of  the  preceding  de-  Bemarks  on 
vise  (wliich  forms  the  main  topic  of  the  present  chapter)  Sause  ta  the"* 
may  still  arise  under  wills  that  are  within  the  statute;  and  ^'' 
if  this  question  be  decided  in  the  affirmative,  tlie  construction  will  not 
be  in  the  least  affected  by  the  change  in  the  law ;  {g)  but  if  it  be  ad- 
judged that  the  words  under  discussion  do  not  refer  to  the  objects  of 
the  prior  devise,  the  result  now  will  be  widely  different ;  for,  instead 
of  being  construed  (as  formerly)  to  import  an  indefinite  failure  of 
issue,  they  must  (unless  the  context  forbids)  be  held  to  point  exclu- 
sively to  issue  living  at  the  death,  and,  consequently,  can  never  under 
any  circumstances,  by  their  own  intrinsic  force,  [h)  have  the  effect  of 
creating  an  estate  tail  by  implication  ;  so  that  to  "wills  made  or  repub- 
lished since  1837  no  scope  will  be  afforded  for  the  doctrine  of  Doe  v. 
Halley,  Parr  v.  Swindels,  and  Doe  v.  Gallini,  to  the  discussion  of  which 
80  large  a  space  has  been  devoted. 

The  effect  of  holding  the  words  in  question  not  to  refer  to  the  issue 
who  are  the  obiects  of  a  preceding  devise,  will  be  to  ren- 

•'  '  .         Effect  under 

der  the  estate  of  the  children,  conferred  by  such  devise,  the  »«*  of  re- 

„'  T    .  .  ,  jectin^  the  re- 

determinable  on  the  event  of  the  parent  dymg  without  ferentaaioon- 

,  ,  struction. 

leaving  issue  living  at  his  death,  as  in  Hutchinson  v. 
Stephens,  (i)  which  is  a  result  that  ill  acKords  with  probable  ihtention. 
Such  a  case,  however,  can  only  occur  where  the  devise  to  the  children, 
or  any  other  class  of  issue,  gives  estates  in  fee,  as  it  would  under  wills 
which  are  subject  to  the  present  law,  even  without  words  of  limitation; 
for  if  the  devise  in  question  confers  estates  for  life  only,  the  determi- 
nation of  such  estates  is  involved  in  the  failure  *of  the  issue  whose 
extinction  is  the  contingency  on  which  the  ulterior  devise  depends. 

6.  For  similar  statutory  provisions  in  XLI.,  ?  4. 

the  United  States,  see  post  ch.  XLI.,  note  (g)  See  In  re  Merceron's  Trusts,  4  Ch. 

•14,  p.  340.  D.  182;  ante  p.  *454  (will  dated  1838,  but 

[(/)  See  In  re  O'Bierne,  1  Jo.  &  Lat.  statute  not  referred  to.) 

352 ;  Harris  v.  Davis,  1  Coll.  416  ;  Green  (A)  See  ch.  XLI.,  ad  fin.'] 

V.  Green,  3  De  G.  &  S.  480 ;  Dawson  v.  (i)  1  Kee.  240,  anie  p.  *465. 
Small,  L.  E.,  9  Ch.  651 ;  all  noticed  ch. 
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We  see,  therefore,  in  the  effect  of  the  new  law  increased  motive  for" 
adhering  to  the  principle  of  Goodright  v.  Dunham  and  Malcolm  v. 
Taylor,  which  it  will  be  remembered  authorize  the  proposition,  that, 
where  a  devise  to  children  in  fee  is  followed  by  a  devise  over  to  take 
effect  on  the  failure  of  the  issue  of  the  parent  of  such  children,  the 
words  importing  a  failure  of  issue  refer  to  the  children  or  other  issue 
who  are  the  objects  of  the  prior  devise,  which  principle  would,  it  is 
conceived,  apply  to  devises  embracing  any  other  class  of  children,  as 
sons  or  daughters,  (j) 

For  instance,  if  lands  are  devised  to  A  for  life,  with  remainder  to- 
his  sons,  aud  if  A  should  die  without  issue,  then  to  B,  each  son  of  A 
under  the  original  devise  would,  immediately  on  his  birth,  take  a  vested 
remainder  in  fee  simple  in  his  own  aliquot  share ;  and  if  the  subsequent 
words  were  held  merely  to  refer  to  the  objects  of  the  prior  devise,  the- 
ulterior  limitation  of  course  would  not  disturb  or  affect  such  vested 
remainder ;  but  if  the  words  in  question  were  adjudged  not  to  bear 
this  construction,  but  to  point  to  issue  of  every  degree  living  at  the 
death  of  A,  they  would  subject  the  vested  estate  of  the  sons  of  A  to 
an  executory  devise,  to  take  effect  in  the  event  of  A  dying  without 
leaving  issue  surviving  him,  a  result  which  it  is  conceived  the  courts, 
when  applying  the  new  rules  of  construction,  will  not  hesitate  tO' 
reject,  in  deference  to  the  authority  of  the  cases  just  referred  to.  The 
enactment  which  makes  a  devise  pass  the  fee  simple  without  words  of 
limitatiop  will,  it  is  obvious,  greatly  extend  the  application  of  the 
doctrine  of  Goodright  v.  Dunham  and  Malcolm  v.  Taylor;  and  in 
this  respect  seems  to  operate  very  beneficially,  in  concurrence  with  that 
which  reads  words  importing  a  failure  of  issue  as  denoting  issue  living 
at  the  death,  when  not  simply  referential  to  the  issue  described  in  the- 
prior  devise. 

In  the  preceding  remarks  the  statute  has  been  regarded  in  its  *effect 
only  upon  the  prior  estates.     With  respect  to  the  ulterior  estate,  i.  e.,. 


[(j)  In  Trehaine  v.  Layton,  L.  R.,  10  only  one  child,  who  died  before  her.     It 

Q.  B.  459,  a  testatrix  by  will,  dated  1863,  was  held  in  Ex.  Ch.,  affirming  Q.  B.,  that 

gave  her  real  and  personal  estate  to  M.  "  leaving "  mast  be  construed  "  having 

for  life,  and  after  her  death  to  her  chU-  had."     The  conrt  proceeded  wholly  on 

d/rm  •  M.  to  make  a  weekly  allowance  to  the  authority  of  Maitland  v.  Chalie,  6 

E.  during  his  life  :  if  M.  "  dies  leaving  no  Mad.  243,  and  similar  cases,  (as  to  which 

■issiie "  the  whole  of  the  property  to  go  to  see  ch.  XLIX.,)  and  no  reference  was 

the  next  of  kin,  they  making  the  same  made  to  the  statute,  or  (expressly)  to  the 

allowance  to  K.  during  his  life.    M.  had  doctrine  discussed  in  this  chapter.] 
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the  estate  which  is  to  take  effect  on  the  failure  of  issue,  its  operation  is 
more  decidedly  beneficial,  for  it  prevents  such  ulterior  devise  froQi 
being  rendered  void  for  remoteness,  where  the  words  "denoting  the 
failure  of  issue"  would  have  the  effect  neither  of  referring  to  the 
objects  of  the  prior  devises,  nor  of  creating  an  estate  tail  by  implica- 
tion. 
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*  CHAPTER  XLI. 

WOEDS   "die    without, issue,"    ETC.,   WHETHER    THEY    EEFER   TO 
TAILUEE  INDEFINITELY,   OE   FAILUEE   AT  THE  DEATH. 


I.  Oeneral  Rule. — Exceptions. 
IL  Oireamstances  and  Expressicms  adequate 
to  warrant  the  restricted  Construction 


in  regard  to  Real  Estate. 
Ill;  —  m  regard  to  Personalty. 
IV.  Remarhs  on  1  Viet.,  c.  26,  |  29. 


I. — ^Another  question  which  often  occurs  in  the  construction  of 
words  importing;  a  failure  of  issue,  is,  whether  they  refer 

Die  without  la-  .  .,„.,,.  „  .,  «  .  .         » 

sue,  &a., when    to  issue  indefinitely  (^.  e.,  to  a  failure  or  issue  at  any  time,) 

restricted  to  a  i        ,  i  i 

failure  of  issue   or  to  a  failure  of  issue  at  the  death.     Upon  this  depends 

at  the  death.  _  _  ... 

their  operation  to  confer  an  estate  tail ;  for  it  is  only  when 
the  words  denote  an  extinction  of  the  specified  issue  irrespective  of 
time  or  any  collateral  circumstance  that  they  create  such  an  estate. 

Few  points  of  testamentary  construction  have  come  more  frequently 
under  discussion  than  this ;  which  has  arisen,  in  a  great  degree,  from 
the  discrepancy  between  the  popular  acceptation  and  the  legal  sense  of 
the  phrase  in  question,  and  the  consequent  willingness  to  admit  grounds 
for  departing  from  the  technical  doctrine.  In  ordinary  language,  when 
a  testator  gives  an  estate  to  a  person  and  his  heirs,  with  a  limitation 
over  in  case  of  his  dying  without  issue,  he  means  that  the  devisee  shall 
retain  the  estate  if  he  leaves  issue  surviving  him,  and  not  otherwise ; 
and  where  the  phrase  is,  in  case  the  first  taker  die  before  he  has  any 
issue,  or  if  he  have  no  issue,  the  intention  probably  is  that  the  estate 
shall  belong  absolutely  to  the  devisee  on  his  having  issue  born.  But 
the  established  legal  interpretation  of  these  several  expres- 
sions is  different ;  for  it  has Jbeen  long  settled  (though  the 
rule,  it  will  be  remembered,  now  applies  only  to  wills  made  before  the 
year  1838,)  that  words  referring  to  the  death  of  a  person  without 
issue,  whether  the  terms  be,  " if  he  die  without  issue,"  "if  he  have  no 
issue,"  ["  if  he  die  without  having  issue,"1  (a)  "  if  he  die  before  he  has 


General  rule. 


[(o)  Cole  V.  Goble,  13  C.  B.  445.] 
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any  issue," (6)  or  "for  want'[  or  "in  default  of  issue"  unexplained  by 
the  context,  and  whether  *applied  to  real  or  to  personal  estate,  (not- 
withstanding the  distinction  taken  between  these  two  species  of  prop- 
erty in  some  of  the  early  cases,)  (c)  are  construed  to  import  a  general 
indefinite  failure  of  issue,  i.  e.,  a  failure  or  extinction  of  issue  at  any 
period.  {<£)  1 


(6)  Newton  a.  Barnardine,  Moore  127, 
pi.  275.  As  to  this  expression  applied  to 
children,  see  ante  p.  *406. 

(c)  Pleydell  v.  Pleydell,  1  P.  W.  748  ; 
Nichols  V.  Hooper,  Id.  198. 

(d)  Fitz.  68  ;  2  Atk.  308,  376  ;  [1  Vern. 
478 ;  1  Eq.  Abr.  207,  pi.  9  ;]  Amb.  398, 
478  ;  2  Ed.  205,  3  B.  P.  0.  Toml.  314  ;  1 
B.  C.  0.  170,  188  ;  2  B.  C.  C.  33  ;  1  Ves., 
Jr.,  286  ;  3  Ves.  99  ;  5  Ves.  440 ;  9  Ves. 
197,  580  ;  17  Ves.  479  ;  1  Mer.  20  ;  1  B. 
&  Ad.  318 ;  7  Bing.  226 ;  [2  E.  &  My. 
378  ;  Id.  390 ;  16  Sim.  290 ;  2  Jo.  &  Lat. 
176  ;  13  C.  B.  445 ;  L.  K.,  14  Eq.  283.] 

1.  In  the  absence  of  statute  to  the  con- 
trary, and  of  all  words  making  a  diiferent 
intent  apparent,  words  of  limitation  on 
failure  of  issue  were  construed  at  common 
law  to  mean  indefinite  failure,  and  not  a 
failure  at  the  first  taker's  death,  Osborne 
V.  Shrieve,  3  Mason  C.  C.  391 ;  Parkman 
V.  Bowdoin,  1  Sumn.  C.  C.  359  ;  William- 
son V.  Daniel,  12  Wheat.  568  ;  Moore  v. 
Eake,  2  Dutch.  574 ;  Brantly  v.  Whitaker, 
5  Ired.  L.  225;  George  v.  Morgan,  16 
Penna..St.  95 ;  Wynn  v.  Story,  38  Id.  166 ; 
Covert  V.  Eobinson,  46  Id.  274 ;  Allen  v. 
Henderson,  49  Id.  333  ;  Amelong  v.  Dor- 
neyer,  16  Serg.  &  E.  323;  Hefi'ner  v. 
Knapper,  6  Watts  18 ;  Lillibridge  v. 
Eoss,  31  Ga.  730  ;  Itobinson  v.  Bishop,  23 
Ark.  378  ;  Watkins  u.  Quarles,  Id.  179  ; 
Fisk  V.  Keene,  35  Me.  349 ;  Nightingale 
^.  Burrell,  15  Pick.  104 ;  Condict  v.  King, 
2  Beas.  375  ;  Den  v.  Small,  Spencer  151 ; 
Tator  V.  Tator,  4  Barb.  481 ;  Ferris  v. 
Gibson,  4  Edw.  707 ;  Jackson  v.  Billinger, 
18  Johns.  368;  Conklin  v.  Conklin,  3 
Sandf.  Ch.  64;  Miller  v.  Macomb,  26 
Wend.  229,  affirming  9  Paige  265  ;  Eice 
».  Satterwhit,  1  Dev.  &  Bat.  Eq.  69  ;  Bailey 


V.  Dayis,  2  Hawks  108 ;  Matthews  v. 
Daniels,  1  Murphy  42;  Vaughan  v. 
Dickes,  20  Penna.  St.  509  ;  Mengel's  Ap- 
peal, 61  Id.  248  ;  Gast  v.  Baer,  62  Id.  37  ; 
Kleppner  v.  Laverty,  70  Id.  70  ;  Haynes 
V.  Witmer,  2  Yea.  400  ;  Mazyck  v.  Van- 
derhorst,  1  Bailey  Eq.  48  ;  Postele  v.  Pos- 
tele,  Id.  390 ;  Cruger  v.  Heyward,  2  De- 
saus.  94 ;  Presby  v.  Davis,  7  Kich.  L.  105 ; 
McCorkle  v.  Black,  Id.  407 ;  Lyon  v. 
Walker,  8  Id.  307;  Curry  v.  Sims,  11 
Eich.  489  ;  Hamner  v.  Hamner,  3  Head 
398;  Brjittleboro  v.  Mead,  43  Vt.  556; 
Williamson  v.  Ledbetter,  2  Munf.  521 ; 
Carter  v.  Tyler,  1  Call  163 ;  Sydnor  v. 
Sydnors,  2  Munf.  269 ;  Newton  v.  Grif- 
fith, 1  Harr.  &  G.  Ill;  Eandoiph  v. 
Wendel,  4  Sneed  (Tenn.)  647 ;  Bramlet 
V.  Bates,  1  Id.  572  ;  Bowman  v.  Tucker,  3 
Humph.  650  ;  Kirk  v.  Ferguson,  6  Coldw. 
479 ;  Burroughs  v.  Foster,  6  E.  I.  534 ; 
Arnold  v.  Brown,  7  Id.  188 ;  Hollett  v. 
Pope,  3  Harring.  542 ;  Hill  v.  Burrow,  3 
Call  342  ;  Moody  v.  Walker,  3  Ark.  198 
Voris  V.  Sloan,  68  111.  588  ;  Eiggs  v.  Sally 
15  Me.  408 ;  Chism  d.  Williams,  29  Mo. 
288;  Torrance  v.  Torrance,  4  Md.  11 
Jackson  v.  Dashiel,  3  Md.  Ch.  Dec.  257 
Cox  .V.  Buck,  5  Eich.  604 ;  Tinsley  v. 
Jones,  13  Gratt.  289 ;  Thomason  v.  An 
dersons,  4  Leigh  118;  Ingersoll's  Appeal 
86  Penna.  St.  240. 

But  this  seems  not  to  be  the  rule  in 
Kentucky,  irrespective  of  statute,  Moseby 
V.  Corbin,  3  A.  K.  Marsh.  289  ;  Deboe  v. 
Lowen,  8  B.  Mon.  620 ;  Moore  v.  Moore, 
12  Id.  651 ;  Daniel  v.  Thompson,  14  Id. 
663  ;  Birney  v.  Bichardson,  5  Dana  424  ; 
Hart  V.  Thompson,  3  B.  Mon.  487  ;  Arm- 
strong V.  Armstrong,  14  Id.  333.  Nor  as  to 
leaseholds,  Allender  v.  Sussan,  33  Md.  11. 
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This  rule,  however,  admits  of  two  exceptions :  the  first  is,  where 
the  phrase  is  leaving  no  issue ;  with  respect  to  which  the 
settled  distinction  is  that,  applied  to  real  estate,  it  means 
an  indefinite  failure  of  issue,  2  but  in  reference  to  personal 
estate,  (and  real  estate  directed  to  be  converted  (e)  is  for 
this   purpose   regarded   as    personalty,)  (/)  it  imports  a 


Two  excep- 
tions. 

First,  where 
phrase  is, 
leaving  no 
issue. 


Bat  every  part  of  the  will  may  be 
looked  into  to  ascertain  the  intention  of 
the  testator  in  a  particular  devise,  for  the 
purpose  of  limiting  the  phrase  "dying 
without  issue  "  to  a  definite  failure  of  is- 
sue, Lucas  V.  Duffield,  6  Gratt.  456. 

2.  Where  a  devise  is  to  A  for  life,  and 
at  his  death  to  the  eldest  male  heir  of  his 
body,  and  upon  the  death  of  such  heir  to 
his  male  heir  and  his  heirs  forever,  with 
limitation  over  if  A  die  without  leaving  any 
male  heir,  an  indefinite  failure  of  issue 
was  held  to  be  clearly  intended,  and  A 
took  an  estate  tail,  Malcolm  v.  Malcolm, 
3  Cush.  472  ;  so  on  death  "  without  leaving 
lawful  issue,''  Morehouse  v.  Cotheal,  1 
Zab.  480,  8.  C,  2  Zab.  430,  afterwards  re- 
versed ;  Newton  v.  Griffith,  1  Hai-r.  &  G. 
Ill ;  Tongue  v.  Nutwell,  13  Md.  415  ;  so 
a  devise  to  children,  to  descend  on  their 
death  to  their  children,  and  if  any  "  die 
and  leave  no  lawful  issue,"  over,  Halde- 
man  ».  Haldeman,  40  Penna.  St.  29 ;  Pat- 
terson V.  Ellis,  11  Wend.  289.  In  this 
case.  Savage,  C.  J.,  says,  on  page  292 : 
"  Both  expressions,  ms.,  dying  without  issue 
and  djying  without  leaving  issue,  are  consid- 
ered, as  in  truth  they  are,  of  exactly  simi- 
lar import.  Ch.  Kent  has  given  us  the 
names  of  those  who  supported  the  dis- 
tinction and  those  who  opposed  it.  In 
favor  of  it  are  Lord  Macclesfield,  Lord 
Mansfield  and  Lord  Eldon ;  Lord  Hard- 
wicke  both  approved  and  condemped  it, 


and  is  therefore  neutralized.  Those  who 
denied  any  such  distinction  are  Lord 
Thurlow,  Lord  Loughborough,  Lord  Al- 
vanley.  Lord  Kenyon,  Sir  Wm.  Grant, 
and  the  King's  Bench,  in  4  Maule  & 
Selw.  62.  To  which  might  be  added  Sir 
Thomas  Sewall  and  Sir  Joseph  Jekyl  and 
some  others.  The  weight  of  English  au- 
thority, in  my  opinion,  is  decidedly 
against  any  such  distinction.  It  is  true 
that  both  in  England  and  in  this  country 
courts  have  anxiously  seized  upon  any 
expression  or  circumstance  in  the  will 
which  would  limit  the  generality  of  the 
expression  dying  without  issue  or  without 
leaving  ^sue,  or  for  want  of  issue,  and  con- 
fine it  to  issue  living  at  the  death  of  the 
first  taker." 

But,  contra,  a  definite  default  of  issue  is 
intended  by  a  limitation  over  if  the  first 
taker  die  "  without  leaving  "  issue,  Daniel 
■V.  Thompson,  14  B.  Mon.  662 ;  Flinn  v. 
Davis,  18  Ala.  132 ;  Edwards  v.  Bibb,  43 
Ala.  666  ;  Harris  o.  Smith,  16  Ga.  545 ; 
Jones  V.  Speight,  1  Car.  L.  Eepos.  544 ; 
Middleaworth  v.  Blackraore,  74  Penna. 
St.  414 ;  Bentley  v.  Naufman,  3  W.  N.  0. 
352 ;  Usilton  v.  Usilton,  3  Md.  Ch.  Deo. 
36  ;  Eobards  v.  Jones,  4  Ired.  L.  53 ;  Cud- 
worth  V.  Thompson,  3  Desaus.  256  ;  Carr 
v.  Jeannerett,  2  McCord  66  ;  Perry  v.  Lo- 
gan, 5  Eich.  Eq.  202  ;  or  "  without  leav- 
ing lawful  issue  surviving,"  Nicholson  v. 
Bettle,  57  Penna.  St.  386 :  or  if  he  die 


(e)  As  to  the  doctrine  of  conversion, 
see  ch.  XIX. 

(/)  Farthing  v.  Allen,  2  Mad.  310 ;  but 
there  was  ground  to  contend  that  "  issue '' 
was  here  synonymous  with  children  who 
were  the  objects  of  the  preceding  bequest. 


The  judgment,  however,  is  not  reported, 
and  the  decree  is  silent  as  to  the  limita- 
tion over.  The  marginal  note  of  the  case 
omits  the  material  word  "  leaving."  [And' 
see  Hawkins  v.  Hamerton,  16  Sim.  410.1 
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failure  of  issue  at  the  death.  Under  a  devise  therefore  to  A,  or  to  A 
and  his  heirs,  and  if  he  sliall  die  and  leave  no  issue,  or  without  leavivff 
issue,  then  over,  A  would  take  an  estate  tail ;  but  under  a  bequest  of 
a  term  of  years  or  other  personal  estate  in  the  same  language,  A  woulJ 
take,  not  the  absolute  interest,  (as  he  would  if  the  indefinite  construc- 
tion prevailed,)  but  the  entire  interest  of  the  testator  defeasible  on  hi& 


"  leaving  no  issue  or  child,"  Hill  v.  Hill, 
74  Penna.  St.  173  ;  Clapp  v.  Fogleman,  1 
Dev.  &  Bat.  Eq.  466  ;  or  "  leaving  no  is- 
sue," Shiver's  Estate,  9  Phila.  354 ;  or  in 
a  devise  to  two  "  if  either  of  them  die, 
leaving  no  issue,"  Souther]  and  v.  Cox,  3 
Dev.  894 ;  or  "  if  he  should  leave  no 
children,"  Wight  v.  Baury,  7  Gush.  105 ; 
Fairchild  v.  Crane,  2  Beas.  105 ;  Van 
Dyke  v.  Vanderpool,  1  McCarter  198  ;  or 
"  die  and  leave  no  heirs  then, "  over,  Dunn 
V.  Bray,  1  Call  294 ;  Goodell  v.  Hibbard, 
32  Mich.  47  ;  or  "  die  and  leave  no  issue," 
Eaton  V.  Straw,  18  N.  H.  321 ;  or  a  limi- 
tation over  of  what  estate  the  first  taker 
"may  leave,"  Ide  v.  Ide,  5  Mass.  500 ;  or 
prior  to  time  of  division  "  leaving  no  law- 
ful issue  surviving  *  *  *  then  living," 
Manice  v.  Man  ice,  43  N.  Y.  303 ;  or  "  leave 
lawful  issue  that  should  live  to  the  age  of 
21  years,"  Westenberger  v.  Reist,  13 
Penna.  St.  594. 

But  the  following  devises  have  been 
construed  to  refer  to  an  indefinite  failure 
of  issue  :  To  A  and  B,  their  heirs  and  as- 
signs forever,  but  if  they  die  without  is- 
sue, over,  Lillibridge  v.  Adie,  1  Mason  C. 
C.  224  ;  or  "  without  lawful  issv,e,"  Norton 
V.  Fripp,  1  Spears  250 ;  so  if  he  die  with- 
out issue,  over,  but  in  case  he  die  leaving 
issue,  "  then "  to  divide,  Hall  v.  Priest,  6 
Gray  22  ;  or  then  "  to  dispose  of,"  Callis 
V.  Kemp,  11  Gratt.  78 ;  or  if  he  die  "  un- 
married or  without  issue,"  Jackson  v.  Bil- 
linger,  18  Johns.  368  ;  so  a  devise  to  sons, 
and  if  they  die  without  issue,  "  to  my  sur- 
viving children,"  Den  v.  Cook,  2  Halst.  41 ; 
Holcombe  v.  Lake,  1  Dutch.  605,  affirming 
4  Zab.  686  ;  Lapsley  v.  Lapsley,  9  Penna. 
St.  ISO;  Wall  v.  Maguire,  24  Id.  248; 
Doyle  V.  Mullady,  33  Id.  264 ;  Clark  v. 


Baker,  3  Serg.  &  E.  470 ;  Caskey  v.  Brewer, 
17  Id.  441 ;  Bells  v.  Gillespie,  5  Band. 
(Va.)  273 ;  Stevenson  i;.  Jacocks,  3'. 
Murphy  558 ;  so  to  children,  and  if  ei  ther 
die  without  issue,  "  to  the  next  elder  * 
*  *  to  descend  to  their  lawful  heirs- 
from  generation  to  generation,"  Gause  v. 
Wiley,  4  Serg.  &  E.  509;  or  "without 
having  heirs,"  Davidson  v.  Davidson,  1 
Hawks  r63 ;  or  ''  without  children  and 
heirs  of  her  body,"  Shoemaker  v.  Huff- 
nagel,  4  Watts  &  S.  437  ;  or  to  A  for  life, 
with  remainder  to  B  and  C,  and  if  they 
die  without  lawful  issue,  "  to  my  next  of 
kin  now  living  in  Ireland,"  Toman  u, 
Dnnlap,  18  Penna.  St.  72. 

"A  limitation  over  if  the  first  taker 
should  die  without  leaving  issue  or  leaving 
no  issue,  has  a  difierent  construction,  and 
is  valid  or  invalid,  according  as  it  may 
relate  to  personal  or  real  estate.  Where- 
real  estate  is  the  subject  of  the  limitation, 
it  is  construed  to  be  after  an  indefinite- 
failure  of  issue,  and  fails  for  remoteness.. 
The  word  '  leaving '  in  such  a  case,  is  noti 
restrictive,"  Dargan,  Ch.,  in  Perry  ?j. 
Logan,  5  Eich.'Eq.  202,  208.  "  Yet  when 
used  in  connection  with  other  words  natu- 
rally meaning  descendants  of  the  first 
generation  and  other  issue  representing 
children  by  the  statute  of  distributions, 
leave  would  retain  its  proper  signification^ 
and  be  adequate  as  to  any  estate  to  restrict 
the  failure  of  issue  within  the  recognized 
limits  of  entailment,"  Wardlaw,  Ch.,,  ia 
Addison  u.  Addison,  9  Eich.  Eq.  58,  61.. 
See  Callis  v.  Kemp,  11  Gratt.  78  ;  Tinsley 
V.  Jones,  13  Id .  289 ;  Whitworth  v.  Stuokey, 
1  Eich.  Eq.  404 ;  Allender  v.  Sussan,  3S 
Md,ll. 
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(A's)  leaving  no  issue  at  his  death.  Forth  v.  Chapman  (^)  is  the  lead- 
ing authority  for  this  distinction,  but  it  has  been  confirmed  by  a  long 
train  of  subsequent  decisions  (A)  *extending  down  to  the  present 
period,  which  show  that  it  applies  ev^n  where  the  real  and  personal 
estate  are  comprised  in  the  same  gift.  Lord  Kenyon,  indeed,  in  Porter 
V.  Bradley  (i)  questioned  the  soundness  of  the  doctrine ;  but  his  dictum 
is  inconsistent  with  a  multitude  of  authorities,  and .  has  received  the 
pointed  reprobation  of  both  Lord  Eldon  (/c)  and  Sir  W.  Grant;  (?) 
the  former  emphatically  declaring  that  it  went  "  to  shake  settled  rules 
to  their  very  foundation."  (m) 


(g)  1  P.  W.  663. 

(A)  As  to  personalty,  Atkinson  v.  Hut- 
chinson, 3  P.  W.  258 ;  Sabbarton  v.  Sab- 
barton,  Cas.  temp.  Talb.  55,  245 ;  Shef- 
field V.  Orrery,  3  Atk.  282  (where  the  ad- 
ditional words  "  behind  him  " — as  to 
which  see  post — were  used) ;  Lampley  v. 
Blower,  Id.  396  ;  Sheppard  i;.  Lessing- 
ham,  Amb.  122 ;  Gordon  v.  Adolphus,  3 
B.  P.  C.  Toml.  306  ;  [Taylor  v.  Clarke,  2 
Ed.  202]  ;  Goodtitle  v.  Pegden,  2  T.  E. 
720 ;  Daintry  v.  Daintry,  6  T.  E.  307 ; 
Eadford  v.  Eadford,  1  Kee.  486 ;  [Man- 
uel V.  Grove,  2  Y.  &  C.  C.  C.  484 ;  Heather 
«.  Winder,  5  L.  J.,  (N.  S.,)  Ch.  41 ;  Daniel 
«.  Warren,  2  Y.  &  C.  C.  C.  290  ;  Hawkins 
V.  Hamerton,  16  Sim.  421.] 

As  to  realty.  Waller  v.  Drew,  Com.  Eep. 
372 ;  Denn  v.  Shenton,  Gowp.  410 ;  Tenny 
V.  Agar,  12  East  253 ;  Dansey  v.  Grif- 
fiths, 4  M.  &  Sel.  61 ;  WoUen  v.  Andrewes, 
2  Bing.  126  ;  Doe  d.  Cadogan  v.  Ewart,  7 
Ad.  &  Ell.  636,  3  Nev.  &  P.  197  (the 
judgment  in  which  contains  an  elaborate 
statement  of  the  authorities) ;  [Doe  d. 
Todd  v.  Dnesbui-y,  8  M.  &  Wels.  530 ; 
Bamford  v.  Lord,  14  C.  B.  708 ;  Biss  v. 
Smith,  2  H;  &  N.  105  ;  Feakes  v.  Stand- 
ley,  24  Beav.  485. 

As  to  deeds.  A  limitation  to  A,  his 
heirs  and  assigns,  is  cut  down  to  an  estate 
tail  by  a  limitation  over  "  if  A  dies  with- 
out issue,"  Morgan  v.  Morgan,  L.  E.,  10 
Eq.  99,  and  cases  there  cited.  Idle  v. 
Cook,  1  P.  W.  70,  is  not  contra;  thoHgh 
more   than    testamentary   precision   was 

[vol.  II.  *499] 


there  required  in  pointing  out  whose  issue 
was  meant,  the  words  "  in  default  of  such 
.  issue  "  being  held  to  fail  in  this  respect. 
But  in  Olivant  v.  Wright,  9  Ch.  D.  646, 
where  the  trust  was  to  apply  the  rents  of 
freeholds  and  leaseholds  for  the  mainte- 
nance of  A  and  B  until  the  younger  at- 
tained twenty-one,  and  on  that  event  to 
pay  the  rents  to  A  and  B,  their  heirs,  ex-  • 
ecutors,  administrators  and  assigns,  pro- 
vided, that  if  either  died  without  leaving 
issue,  his  share  should  go  over;  it  was 
held  by  Bacon,  V.  C,  that  this  was  con- 
fined to  death  during  infancy,  which  not 
happening,  the  fee  was  absolute.] 

(i)  3  T.  E.  146. 

(k)  9  Ves.  203. 

(l)  19  Ves.  77.  Lord  Thurlow  appears 
to  have  entertained  the  same  opinion  of 
this  distinction  as  Lord  Kenyon,  for  in 
Bigge  V.  Bensley  he  observed  that  the 
words  leaving  and  after  went  far  towards 
overturning-  the  rule.  Probably  this  ex- 
pression tended  to  encourage  Lord  Ken- 
yon (who  was  counsel  in  Bigge  v.  Bens- 
ley)  in  afterwards  making  his  bold  denial, 
in  Porter  I).  Bradley,  of  the  distinction, 
which,  however,  he  expressly  recognized 
in  Daintry  v.  Daintry,  6  T.  E.  314,  thougli 
his  decision  is  hardly  consistent  with  that 
recognition. 

As  to  supplying  the  word  leaving. — 
(m)  The  introduction  of  the  word  "  leav- 
ing "  being  so  important  in  reference  to 
personalty,  the  question  often  arises  in 
such  cases  whether  the  word  may  be  sup- 
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The  circumstance  that  the  prior  gift  is  expressly  for  the  life  of  the 
first  taker,  so  that  the  effect  of . construing  the  word  "leaving"  to  refer 
to  issue  at  the  death  is  that,  in  the  event  of  there  being  such  issue,  the 
subject  of  disposition  belongs  to  neither  the  prior  nor  the  subsequent 
legatee,  affords  no  ground  for  departing  from  this  doctrine,  (n)  Nor,. 
on  the  other  hand,  is  the  restricted  construction  of  the  words  in  ques- 
tion extended  to  real  estate,  merely  because  the  subject  of  devise  is  a 
copy*hold  estate,  held  of  a  manor  the  custom  of  which  forbids  the 
creation  of  entails,  so  that  the  effect  of  the  contrary  [i.  e.,  the  indefi- 
nite) construction  is  that  the  first  devisee  takes  a  conditional  fee  on 
which  no  remainder  can  be  engrafted,  and  the  testator's  intentioiT, 
therefore,  in  favor  of  the  ulterior  devisee  is  defeated,  (o) 

The  other  exception  to  be  noticed  to  the  general  rule  is,  where  a  tes- 
tator, having  no  issue,  devises  property  in  default  or  on  second  exoep- 
failure  of  issue  of  himself;  in  which  case  it  is  considered  1'°^^  senerai 


plied ;  as  where  the  testator  in  one  part 
of  his  will  uses  the  "phrase  "  without  leav- 
ing issue,"  and  in  another  the  words 
"  without  issue."  In  such  case,  the  latter 
expression  has  been  made  by  construc- 
tion to  correspond  with  the  former  in  sev- 
eral instances  where  the  general  plan  of 
the  will  seemed  to  authorize  it :  Sheppard 
V.  Lessingham,  Amb.  122 ;  Eadford  v. 
Eadford,  1  Kee.  486;  ante  vol.  I.,  pp. 
*487,  *531,  *532  ;  [see  also  Greenway  v. 
Greenway,  2  D.,  F.  &  J.  128.]  Pye  v. 
Linwood. — Each  of  these  phrases,  how- 
ever, seems  to  have  been  allowed  to  retain 
its  own  peculiar  force  in  Pye  v.  Linwood, 
6  Jur.  618,  where  a  testator  gave  the  resi- 
due of  his  property  to  his  two  children, 
John  and  Elizabeth,  in  manner  follow- 
ing :  one  moiety  to  John,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  and 
in  case  of  his  decease  without  leaving  law- 
ful issue,  then  to  Elizabeth  and  her  heirs, 
executors,  administrators  and  assigns ; 
and  the  other  moiety,  together  with  the 
reversion  of  the  former  moiety,  the  ex- 
ecators  were  directed  to  invest  in  trust 
for  Elizabeth  for  life  for  her  separate  use, 
and  at  her  decease  ^o  go  and  be  equally 
divided  among  all  her  children  lawfully 
begotten,  and  in  case  of  her  decease  with- 


out lawful  issue,  then  to  John  :  Elizabeth 
had  only  one  child,  who  died  in  her  life- 
time. It  was  contended  that  the  words 
"  without  lawful  issue,"  in  reference  to 
the  personalty,  applied  to  issue  living  at 
the  death,  and  that  consequently  the  be- 
quest over  had  taken  effect ;  but  Sir  K. 
Bruce,  V.  C,  held  that  the  deceased  child 
acquired  an  absolute  interest. 

Here  it  will  be  observed  that  there  was 
sufficient  difference  in  the  mode  of  dis- 
posing of  the  several  moieties  to  afford  a 
strong  suspicion  that  the  testator  might 
really  not  have  had  the  same  intention  in 
each  instance,  and  therefore  the  court 
seems  to  have  been  fully  justified  in  ad- 
hering to  the  literal  terms  of  the  will. 
To  divest  the  interest  of  a  child  who  hap- 
pened not  to  survive  its  parent  was  a  re- 
sult which  the  expounder  of  a  will  would 
not  be  disposed  to  strain  the  testator's 
language  for  the  purpose  of  accomplish- 
ing. It  does  not  appear  whether  the  par- 
ticular point  for  which  the  case  is  here 
cited  was  presented  to  the  V.  C. 

(re)  Andree  v.  Ward,  1  Euss.  260. 

(o)  Doe  d.  Simpson  v.  Simpson,  5  Scott 
770,  4  Bing.  N.  C.  333,  3  Scott  N.  E.  774, 
3  Man.  &  Gr.  929. 
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that  the  evident  object  of  the  testator  is  simply  to  make  the  devise 
■contingent  on  the  event' of  his  leaving  no  issue  surviving  Mm,  {p)  and 
that  he  does  not  refer  to  an  extinction  of  issue  at  any  time. 

Thus,  in  French  v.  Caddell,  (q)  where  A,  being  married  and  having 
Failure  of  tes-  '"'°  issuCj  made  liis  will,  devisiog  the  land  in  question,  "in 
if^eiVeTav-  default  of  issue  male  and  female  of  his  own  body,"  upon 
ing  none.  ^^.^g^  ^^j  p^y  jjjg  (jebts  and  legacies  and  an  annuity  to  his 

wife,  and  then  to  B  and  his  issue  in  strict  settlement.  It  was  con- 
tended that  this  devise  was  void,  as  being  to  take  place  after  an  indefi- 
nite failure  of  issue,  there  being  nothing  to  restrain  it  to  the  death  of 
the  testator.  It  was  insisted  on  the  other  side,  that  he  plainly  meant 
a  failure  of  issue  living  at  the  death,  and  that  the  contingency  was 
determined  the  instant  the  will  took  place,  i.  e.,  bis  death ;  and  much 
stress  was  laid  on  the  circumstance,  that  the  trust  was  to  pay  debts, 
legacies  and  annuities,  which  he  could  not  intend  should  take  place 
100  or  200  years  after  his  death.  The  House  of  Lords  decided  in 
favor  of  the  latter  construction,  giving  validity  to  the  devise. 

So,  in  Wellington  v.  Wellington,  (r)  where  a  testator  (who  was  « 
bachelor)  devised,  in  default  of  issue  of  his  own  body,  to 
testator's  oiwi  trustees  and  their  heirs,  in  trust  to  pay  certain  annuities 
until  his  debts. and  legacies  should  be  paid,  and,  subject 
to  the  annuities,  debts  and  legacies,  he  devised  the  estate  in  question  to 
uses  in  strict  settlement.  Lord  Mansfield  held  it  to  be  a  conditional 
devise,  to  take  effect  at  the  death  of  the  testator  if  he  left  no  issue,  and 
therefore  not  to  be  an  executory  devise,  which  was  a  devise,  he  said, 
to  take  place  infuturo. 

It  is  observable  that  if  the  event  which  the  testator  provided 
against  had  happened,  namely,  his  leaviug  issue,  the  *devise  itself 
would  have  been  revoked,  marriage  (which  was  necessarily  involved) 
and  the  birth  of  a  child  being,  even  under  the  old  law,  prima  fade  a 
revocation,  (s) 

Again,  in  Lytton  v.  Lytton,  (<)  where  A  being  seized  in  fee,  subject 
to  the  limitations  of  marriage  articles,  whereby  the  lands  were  agreed 
to  be  settled  on  himself  for  life,  with  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male,  with  reversion  to  himself  in  fee,  and 

(p)  This  is  a  very  reasonable  precau-  [q]  3  B.  P.  C.  Toml.  257. 

tion,  and  should  never  be  omitted  where  (r)  4  Burr.  2165,  1  W.  Bl.  645. 

a  testator  is  married,  as  his  having  and  (s)  Ante  vol.  I.,  p»  *122. 

leaving  issue  would  not  revoke  the  will.  (i)  4  B.  C.  C.  441. 
See  vol.  I.,  p.  *122. 
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not  having  any  issue  (his  only  child  being  just  dead),  made  his  will, 
whereby  he  devised,  on  failure  of  issue  male  of  his  body,  the  lands  in 
question,  upon  trusts  to  raise  money  for  paying  debts  and  legacies 
(which  included  annuities),  and  subject  thereto,  to  L.  and  his  children 
to  uses  in  strict  settlement.  Lord  Northington  (upon  the  authority  of 
Lanesborough  v.  Fox)  (u)  held  that  the  devise  to  L.,  being  after  a 
general  failure  of  issue,  was  void,  as  being  too  remote.  The  question 
was  afterwards  brought  before  Lord  Loughborough,  who  reversed  his 
predecessor's  decree,  considering  Lanesborough  v.  Fox  to  be  inappli- 
cable. He  said,  "  Compare  the  circumstances  of  the  present  case  with 
that,  under  the  circumstances  of  the  family :  here  the  testator  had  had 
no  child  for  several  years :  his  only  child  was  just  dead.  The  devisee 
was  his  next  and  immediate  heir,  but  he  introduced  the  devise  by  the 
words  '  in  failure  of  issue  male.'  Could  this  mean  more  than  to  take 
in  the  event  which  alone  prevented  the  estate  from  being  the  subject 
of  an  immediate  devise  ?  He  certainly  had  the  articles  in  his  contem- 
plation at  the  time.  There  was  no  prospect  of  issue  at  the  time.  It 
was  not  like  Lord  Lanesborougli's  Case,  who  had  issue,  and  might 
have  many  more.  It  would  be  a  harsh  construction  that  the  testator 
had  here  the  idea  of  future  issue  in  contemplation,  and  an  indefinite 
failure  of  that  issue :  he  meant  to  give  an  immediate  estate  in  possession 
at  his  decease.  Every  clause  in  the  will  shows  this  intention.  The 
other  cases  (Jones  v.  Morgan,  (x)  Wellington  v.  Wellington,  and  French 
V.  Caddell)  were  all  cases  where,  taking  the  words  strictly,  and  con- 
struing them  blindly,  without  considering  the  circumstances,  the  devise 
would  have  been  upon  a  general  failure  of  issue,  and  therefore  void. 
It  is  manifest  here  he  had  no  intention  of  giving  an  estate  on  a  gen- 
eral failure  of  issue.  I'he  circumstances  of  the  testator  and  his  family 
have  always  been  taken  into  consideration  in  these  cases." 

*So,  in  Sanford  v.  Irby,  [y)  where  the  testator,  having  by  his  mar- 
riage settlement  limited  lands  to  the  first  and  other  sons  of  the  mar- 
riage in  tail  in  strict  settlement,  with  reversion  to  himself  in  fee,  and 
having  a  son  and  two  daughters  of  the  marriage,  made  his  will, 
whereby  he  devised  all  his  lands  and  real  estate  to  his  son  and  his 
heirs,  subject  to  debts  and  legacies ;  but  in  case  his  son  should  depart 

(«)  Ante  p.  *489.  cessary  to  determine  whether  the  words 

(x)  Ante  p.  *490.  referred  to  a  failure  of  issue  at  the  death 

{y)  3  B.  &  Aid.  654.     See  also  Doe  v.  of  the  testator  or  indefinitely  ;  the  devise 

Lucraft,  1  M.  &  Sc.  573,  8  Bing.  386,  ante  over  being  in  the  events  which  had  hap- 

p.  *468 ;  where,  however,  it  was  not  ne-  pened  void  guacunque  via. 
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this  life  without  issue  male,  or  in  case  of  failure  of  issue  male  of  his 
(the  testator's)  body,  then  he  gave  to  his  daughters  certain  legacies, 
which  he  charged  upon  his  estates,  and  devised  those  estates  to  trustees, 
for  the  purpose  of  raising  the  "  legacies  by  sale  or  mortgage ;  "  'and 
he  then  devised  such  parts  of  his  real  estate  as  should  not  be  sold  or 
mortgaged,  for  want  or  in  failure  of  issue  of  his  body  as  aforesaid,  to 
his  brother  J.  for  life,  remainder  to  his  issue  in  strict  settlement.  And 
there  was  also  a  bequest  of  his  personal  estate,  in  case  he  should  leave 
no  son,  or,  leaving  one  son,  he  should  afterwards  die  without  issue 
before  twenty-one,  to  his  brother  as  therein  mentioned.  The  Court 
of  K.  B.  (on  a  case  from  chancery)  certified  that  the  devise  of  the  real 
estate  to  testator's  brother  J.  L.  and  his  issue  was  valid. 

According  to  the  practice  of  courts  of  law  (so  often  regretted),  the 
reasons  on  which  this  opinion  was  founded  are  not  stated.  The  case 
was  argued,  however,  as  falling  within  the  principle  of  the  class  of 
cases  just  stated ;  or  if  not,  it  was  contended  that  the  words  referring 
to  the  failure  of  the  testator's  own  issue  created  an  estate  tail  by  impli- 
cation in  such  issue ;  but,  as  the  latter  ground  is  clearly  untenable,  we 
are,  it  is  conceived,  warranted  in  referring  the  decision  to  the  former. 

It  is  observable,  however,  that  in  both  Sanford  w.'Irby  and  Lytton 

V.  Lytton  there  was  some  reason  to  contend  that  the  words 

Lytton  1).  under  consideration  referred  to  the  existing  limitations  of 

.  sacfordi;.  the  Settlement  and  articles,  and  therefore  that  the  devise 

Irby.  '  .       '      . 

operated  as  an  immediate  gift  of  the  reversion,  (2)  and 
some  of  Lord  Loughborough's  reasoning  in  Lytton  v.  Lytton  seems  to 
be  directed  to  this  point ;  (a)  but  as  the  general  scope  of  his  arguments 
is  different,  and  no  such  ground  was  taken  in  Sanford  v.  Irby,  and 
more  especially  as  such  a  construction  is  opposed,  to  the  principle 
*upon  which  Lanesborough  v.  Fox  was  professedly  decided,  (6)  (which 
has  been  the  subject  of  comment  in  the  preceding  chapter),  it  is  sub- 
mitted that  the  safer,  and,  indeed,  the  inevitable  course,  is  to  treat 
■Lytton  V.  Lytton  and  Sanford  v.  Irby  as  referable  to,  and  confirmatory 
of,  the  rule  of  construction  established  by  the  anterior  cases  of  French 
V.  Caddell  and  Wellington  v.  Wellington. 

It  is  to  be  observed  that  in  Sanford  v.  Irby  the  testator  Aad  a  son 

(z)  Aa  to  this,  see  ante  p.  *489.  "male  ;''  but  here  the  words  issue  or  issue 

(a)  See  the  words  of  the  judgment,  male  must  have  been  held  to  refer  to  sons 

ante,  in  italics.  of  a  particular  marriage.    See  Allanson  v. 

,     (h)  In  Lanesborough  v.  Fox,  the  court  Clitherow,  1  Ves.  24,  ante  p.  *483. 

was  disinclined  to  supply  eveu'  the  word 
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and  two  daughters  living ;  but  as  the  death  of  the  son  formed  one  of 
the  events  upon  which  the  estate  was  given  over,  and. as  the  words 
under  consideration  referred  to  issue  male,  .which  excluded  the  daugh- 
ters and  their  issue,  it  seems  not  to  be  distinguishable  in  principle 
from  those  cases  in  which  the  testator  had  no  issue.  It  is  also  observ- 
able that  Sanford  v.  Irby  has  been  characterized  by  Sir  L.  Shadvvell 
as  a  strong  decision ;  (o)  but  it  seems  uncertain  whether,  in  making 
this  remark,  he  had  in  view  the  doctrine  under  discussion,  or  looked 
merely  at  the  question  whether  the  devise  operated  as  an  immediate 
gift  of  the  reversion,  which  was  the  nature  of  the  point  then  before 
him.  It  is  also  worthy  of  notice,  that,  in  every  case  in 
which  the  construction  in  question  has  prevailed,  the  de-  devise  over 
vise  over  was  for  the  purpose  of  paying  debts  and  legacies,  ment  of  debts 

11.  .1  ,  ■,,-,■    n  •        ^     .  and  legaolea. 

and  this  possibly  may  have  had  some  influence  in  restrict- 
ing the  application  of  the  words  referring  to  the  failure  of  the  testator's 
own  issue  to  the  period  of  his  death.  Indeed,  it  has  been  contended 
by  au  able  writer  to  form  the  distinguishing  feature  of  this  class  of 
cases,  {d) — a  conclusion,  however,  which  is  not  sanctioned  by  the  gen- 
eral reasoning  of  the  judges  who  decided  them,  (e) 

[But  in  In  re  Eye's  Settlement,  (/)  Sir  Gr.  Turner,  V.  C,  cautiously 
relied  on  both  grounds.     In  that  case  a  testator  having 
no  issue  and  being  entitled  under  his  marriage  settlement  oiH^leoT^ 
to  the  reversion  in  fee  in  lands  expectant  on  a  life  estate  issue  upon 
in  himself  and  estates  in  tail  male  in  his  first  and  other  and  pay  a 
sons  by  his  wife  then  living,  by  his  will  noticing  the  set- 
tlement devised  the  lands,  "  in  case  he  should  *depart  this  life  without 
leaving  issue  by  his  said  wife,"  to  his  wife  for  life,  with  remainder  to 
hia  brother  for  life,  with  remainder  to  trustees  in  fee,  upon  trust  after 
the  several  deceases  of  his  wife  and  brother  to  sell  the  lands,  and  out 
of  the  proceeds  to  pay  £4000  to  his  brother's  daughter  at  her  age  of 
twenty-one  or  day  of  marriage,  and  to  pay  the  residue  of  the  proceeds 
to  the  other  children  of  his  brother.     "  The  cases  appear  to  me  (said 

(c)  See  Egerton  v.  Jones,  3  Sim.  417.  the  determination  do  not  appear. 

{d)  Prior  on  Issue  93.  Neither  in  (e)  This  point  is  now  of  less  import- 
Wellington  V.  Wellington,  nor  in  Lytton  ance,  as  it  cannot  arise  under  a  will  made 
V.  Lytton,  was  the  fact  of  the  property  or  republished  since  1837,  the  stat.  1 
being  subjected  to  debts  and  legacies  ad-  Vict.,  c.  26,  §  29,  making  words  import- 
verted  to  by  Lord  Mansfield  or  Lord  ing  a  failure  of  issue  refer  to  issue  at  the 
Loughborough;  and  iu  French  v.  Cad-  death.  ■ 
dell,  and  Sanford  v.  Irby,  the  grounds  of        [(/)  10  Hare  106. 
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the  V.  C.)  to  establish  at  least  this  proposition,  that  where  the  ulterior 
limitations  in  a  will  are  made  to  depend  upon  a  failure  of  issue  of  the 
testator,  and  there  are  fomid  amongst  the  ulterior  limitations  pro- 
visions which  could  not  reasonably  be  meant  to  depend  upon  a  general 
failure  of  issue,  the  will  is  to  be  construed  as  referring  to  a  failure  of 
issue  at  the  death,  and  not  to  a  general  failure  of  issue.  The  question 
is  one  of  intention,  and  the  context  of  the  will  proves  the  intention." 
He  added  that  the  fixing  of  the  time  for  payment  of  the  legacy  of 
£4000  immediately  after  the  deaths  of  the  wife  and  brother  appeared 
to  him  to  be  wholly  inconsistent  with  the  notion  that  the  legacy  was 
meant  to  take  effect  only'  upon  the  general  failure  of  the  testator's 
issue,  and  therefore  to  decide  the  question  in  favor  of  the  gift  over.]  {g) 
But  to  return  to  the  general  rule.  Though  it  is  clear  that,  with  the 
whatwiUre-  exceptions  before  noticed,  the  expressions  to  which  it  re- 
T^*  gener-  lates,  applied  to  either  real  or  personal  estate,  import  an 
"^'^"  indefinite  failure  of  issue,  it  is  equally  clear  that  in  regard 

to  either  they  will  yield  to  a  dear  manifestation  of  intention  in  the 
context  to  use  them  in  the  restricted  sense  of  issue  living  at  the  death  ; 
but,  as  to  personalty,  it  seems  they  yield  more  readily  to  expressions 
and  circumstances  in  the  will  tending  so  to  confine  them,  than  when 
applied  to  real  estate.  3    Such,  it  is  well  known,  is  the  conclusion  of 

(g)  This  connects  the  case  with  Nichols  De   Treville    o.   Ellis,    Bailey   Eq.  40  ; 

V.  Hooper,  post  p.  *510.]  Morehouse  v.  Cotheal,  2  Zab.  430.    So, 

3.  In  the  case  of  a  bequest  of  jfreedom.  too,  as  to  realty  which  the  wUl  directs  to 

to  negroes,  the  negroes  being  in  esse  at  the  be  turned  into  money,  Perry  v.  Logan,  5 

date  of  the  will,  the  words  "  die  without  Rich.  Eq.  202. 

issue  "  mean  a  definite  failure  of  issue.  Speaking  of  the  distinction  between  a 

freedom  being  a  personal  privilege,  and  devise  of  real  and  a  bequest  of  personal 

necessarily  enjoyable,  if  at  all,  within  a,  estate,  O'Neall,  J.,  said :  "  Although  there 

life  in  being,  Woodland  v.  Wallis,  6  Md.  is  no  such  'positive  and  substantial  legal  dis- 

151.  tinction,  yet  there  is  no  doubt  that  the 

In  regard  to  personalty,  a  definite  fail-  court  is  not  so  strictly  bound  down  to  an  ar- 
ure  is  inferred  from  any  circumstance  tificial  rule  of  construction  in  personal  as 
that  aflfords  ground  for  such  inference,  in  real  estate,  and  that  in  the  former  they 
lb. ;  Budd  v.  State,  22  Id.  48  ;  Wallis  v.  will  lay  hold  of  words  to  tie  up  the  gen- 
Woodland,  32  Id.  101 ;  Edelen  v.  Mid-  erality  of  the  expression  '  dying  without 
dleton,  9  Gill  161 ;  Usilton  v.  Usilton,  3  issue'  and  confine  it  to  dying  without  is- 
Md.  Ch.  Dec.  36 ;  Clagget  v.  Worthing-  sue  living  at  the  time  of  the  first  taker's 
ton,  3  Gill  83 ;  Davidge  v.  Chaney,  4  death,  which  would  not  have  that  effect 
Harr.  &  McH.  393 ;  Porter  v.  Boss,  2  in  the  latter  (real  estate),"  Brummet  v. 
Jones  Eq.  196  ;  Cudworth  v.  Thompson,  Barber,  2  Hill  (S.  C.)  543,  551.  See  also 
3Desaus.256;  Clifton  «.  Haig,  4  Id.  330 ;  AUender  ».  Sussan,  33  Md.  11.  "We 
Brummet  v.  Barber,  2  Hill  (S.  C.)  543 ;  have  also  seen  that  in  relation  to  exeou- 
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Mr.  Fearne  (h)  on  this  subject,  though  it  cannot  be  denied  fliat,  since 
the  period  in  which  he  wrote,  this  difference  has  been  much  narrowed  ; 
the  later  decisions  having,  on  the  one  hand,  overruled  piffgrenoe 
some  of  the  grounds  upon  which  words  importing  a  fail-  tore™  and p^-- 
ure  of  issue  Avere  formerly  held,  in  reference  to  person-  °°"*  estate. 
alty,  to  receive  a  restricted  construction,  and  having,  on  the  other 
hand,  given  a  restricted  construction  to  the  words  in  relation  to  real 
estate,  by  force  of  a  context  which  in  Mr.  Fearne's  period  would  not 
Jiave  been  considered  as  authorizing  it.  Notwithstanding,  however, 
'this  approximation  of  the  two  classes  of  *cases,  there  is  still  sufficient 
-distinction  between  them  to  render  it  proper  to  treat  of  each  class 
separately,  and  to  suggest  the  remark,  that  the  expressions  which  will 
<!ut  down  the  established  signification  of  the  words,  as  applied  to  per- 
sonalty, will  not  necessarily  have  that  effect  in  reference  to  real  estate ; 
and,  by  parity  of  reason,  where  the  restricted  construction  is  adopted 
in  relation  to  the  latter,  it  applies  a  fortiori  to  the  former.  This  diver- 
sity of  construction  in  regard  to  real  and  personal  estate  appears  to 
have  originated  in  an  anxiety  to  avoid  an  interpretation  which  would 
render  any  part  of  the  will  inoperative ;  for  as  a  gift  of  personatty  to 
arise  on  a  general  failure  of  issue  is  void  for  remoteness,  (i)  it  follows 
that  the  construing  of  the  words  under  consideration  in  their  unre- 

tory  bequests  of  personal  estates,  these  met  D.  Barber,  2  Hill  (S.C.)  543;  "should 

words  may  be  restricted  to  mean  a  dying  die  before  having  lawful  issue,"  Marshall 

without  issue  living  at  the  death  of  the  v.  Elves,  8  Eich.  85 ;  "  which  is  entailed 

party,  by  any  clause  or  circumstance  in  >to  her  brothers,  she  leaving  no  lawful  is- 

the  will,  that  can  indicate  or  imply  such  sue,"  Pritchett  u.  Cannon,  10  Eich.  Eq. 

intention  in  the  testator,  and  that  in  order  394. 

to  support  the  limitation  over  if  they  can,  But,  even  in  gifts  of  personalty,  the 
courts  generally  incline  to  lay  hold  on  mere  circumstance  that  the  limitation 
any  expression  or  circumstance  in  the  over  is  to  a  person  in  esse  will  not,  of  it- 
will  that  seems  to  afford  a  ground  for  such  self,  be  suflBcient  to  restrict  the  words 
a  construction,"  Buchanan,  C.  J.,  in  Bis-  "  dying  without  issue  "  to  mean  a  dying 
coe  V.  Biscoe,  6  Gill  &  J.  232,  237.  without  issue  at  the  death  of  the  first 
In  bequests  of  personalty,  the  following  legatee,  TJsilton  v.  Usilton,  3  Md.  Ch. 
expressions  have  been  held  to  mean  a  Dec.  36. 
definite  failure  of  issue :  "  if  the  son  shall  (A)  Cont.  Eem.  471. 
die  without  lawful  issue  and  before  he  (i)  See  rule  against  perpetuities  dis- 
possess," Edelen  v.  Middleton,  9  Gill  161 ;  cussed,  vol.  I.,  p.  *250.  [But,  as  observed 
"  without  leaving  issue  or  children,"  Clapp  by  Wood,  V.  C,  1  K.  &  J .  89,  the  ulterior 
V.  Fogleman,  1  Dev.  &  Bat.  Eq.  466 ;  gift  may  be  void  for  remoteness  though 
Boone  v.  Barnes,  Eich.  Eq.  Cas.  357  ;  the  failure  of  issue  is  not  indefinite,  as,  if 
"  but  should  the  said  C.  P.  die  without  the  failure  is  limited  to  twenty-five  years 
children  to  heir  the  said  negroes,"  Brum-  from  the  testator's  death.] 

[vol.  II.  *505] 


308 


"die  WITHOUT  ISSUE," — WHEN  EESTEICTBD,  [CHAP.  XLI^ 


stricted  sense  is  fatal  to  the  bequest  over  depending  on  them ;  whereas 
in  their  application  to  real  estate,  they  have,  when  so  construed,  the 
effect  of  creating  in  the  prior  devisee  an  estate  tail,  and  the  limitatioft 
which  it  is  their  office  to  introduce  is  then  a  remainder  expectant  ott 
that  estate.  4 


When  re- 
Btricted  in  re- 
gard to  reaUy. 

Where  the 
dying  refers  to 
a  given  age. 


II. — ^We  now  proceed  to  inquire  into  the  grounds  upott 
which  words  importing  a  failure  of  issue  are  restrained 
to  such  failure  at  the  death,  in  regard  to  real  estate. 

1.  It  is  clear  that  they  receive  this  construction  where- 
the  event  of  dying  is  confined  to  a  definite  age. 
Thus  a  devise  to  a  person  and  his  heirs,  with  a  limitation  over  if 
he  shall  die  under  the  age  of  twenty-one  and  vnthovi  issue,  is  construed,, 
not  as  creating  an  estate  tail,  with  a  contingent  remainder  dependent 
on  the  event  of  the  first  taker  dying  under  the  specified  age  (as  would 
be  the  effect,  if  the  words  were  considered  to  import  an  indefinite  fail- 
ure of  issue,)  [j)  but  as  a  devise  in  fee  simple,  subject  to  an  executory 
limitation  over  in  the  event  of  the  prior  devisee's  death  under  the 
given  age  and  leaving  no  issue  surviving  him.  (k)  5 

*That  the  principle  of  the  preceding  cases  applies  wherever  the- 
dying  without  issue  is  restricted  to  (whether  it  be  above  or  under)  a 
particular  age,  may  be  inferred  from  Glover  v.  Monckton,  [k)  where 


4.  Wallis  V.  Woodland,  32  Md.  101  ; 
Clapp  V.  Fogleman,  1  Dev.  &  Bat.  Eq. 
466. 

(j)  Such  was  the  doctrine  of  the  early 
authorities  ;  and  it  seems  to  be  more  con- 
sistent with  principle  than  that  which 
subsequently  obtained.  See  SouUe  v.  Ger- 
rard,  Cro.  El.  525.  [Such  also  would  still 
be  the  construction  if  the  prior  limitar 
tion  were  expressly  to  A  and  the  heirs  of 
his  body,  Grey  v.  Pearson,  6  H.  L.  Cas. 
61.  And  see  Marshall  v.  Grime,  28  Beav. 
375.] 

(A)  Hinde  v.  Lyon,  3  Leon.  64 ;  Price 
V.  Hunt,  Pollex.  645  ;  Eastman  v.  Baker, 
1  Taunt.  174 ;  [Hanbury  v.  Cockerill,  8 
Vin.  Ab.  Dev.,  n.  (a),  pi.  4 ;  Anon.,  Dyer 
124,  a,  354,  a;  and  see  17  Beav.  201.] 
And  in  Hall  v.  Deering,  Hardr.  148,  the 
.point  was  much  discussed,  but  no  opinion 
was  given  by  the  court. 
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5.  A  devise  to  A  for  life,  and  after  his 
death  to  his  heirs  lawfully  begotten,  with 
a  limitation  over  if  he  die  without  leav- 
ing issue,'  or  before  he  arrive  at  twenty- 
one,  creates  a  contingent  fee,  with  an  ex- 
ecutory devise  over  on  definite  failure  of 
issue,  Brogdon  v.  Walker,  2  Harr.  &  J. 
285  ;  Kay  v.  Enslin,  2  Mass.  53  ;  Jackson 
V.  Blanshan,  3  Johns.  292 ;  Dallam  v, 
Dallam,  7  Harr.  &  J.  220;  Hauer  a. 
Shitz,  3  Yea.  205;  Watkins  v.  Sears,  3 
Gill  492 ;  Carr  v.  Jeannerett,  2  McCord 
66  ;  so  "  if  he  die  without  issue  either  be- 
fore or  after  coming  of  age,"  Booker  v. 
Booker,  5  Humph.  508. 

See  also  Chew  v.  Weems,  1  Harr.  & 
McH.  463  ;  Rivers  v.  Fripp,  4  Rich.  Eq. 
276;  Perryi).  Logan,  5Id.  202;  Holcomb 
V.  Lake,  1  Dutch.  605. 

(A)  3  Bing.  13. 
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jeal  estate  was  devised  to  trustees,  upon  certain  trusts  uutil  the  testa- 
tor's son  should  attain  twenty-one,  and,  when  he  should  arrive  at  that 
Age,  in  trust  for  him,  his  heirs,  &c. ;  but  in  case  his  son  should  not 
live  to  attain  such  age  of  twenty-one  years,  and  the  testator's  daughter 
should  be  living  at  the  time  of  the  decease  of  his  son,  or  in-  case  his 
^on  should  live  to  attain  such  age,  but  should  afterwards  die  without  law- 
Jul  issue,  then  in  trust  for  the  daughter  for  life,  with  remainders  over. 
The  son  attained  twenty-one;  and  tlie  Court  of  C.  P.,  on  a  case 
from  chancery,  certified  that  he  took  an  estate  in  fee  with  an  executory 
devise  over  in  the  event  of  his  dying  without  having  issue  living  at  his 
death. 

The  same  principle  probably  would  be  considered  as  extending  to 
-every  case  in  which  a  dying  without  issue  is  combined 

...  Suggested 

with  an  event  personal  to  the  individual,  as  the  event  of  extent  of  the 

.  .  .  .  principle. 

his  dying  without  issue  and  unmarried  or  without  leaving 

a  husband  or  wife — which  is  the  meaning  of  ''  unmarried "  in  this 

situation.  (T) 

[With  some  aid  from  the  context  it  was  a'pplied  in  Doe  d.  Johnson 
A).  Johnson,  (m)  where  the  testator  devised  lands  to  his  wife  for  life, 
with  remainder  to  his  nephew  Samuel  and  his  heirs,  but  in  case  his 
nephew  should  die  before  he  attained  the  age  of  twenty-one,  or  after 
he  should  have  attained  such  age  of  twenty-one  should  die  unmarried, 
or  having  been  married  should  die  without  lawful  issue,  then  over.  It 
was  held  that  the  nephew  took  an  estate  in  fee,  with  an  executory  de- 
vise over  on  the  happening  of  any  of  the  three  specified  events,  and 
that  the  last  event  was  his  death  without  leaving  issue  surviving  him. 
Martin,  B.,  who  delivered  the  judgment  of  the  court,  said,  "  The  first 
•two  events  directly  point  to  the  period  of  his  (Samuel's)  death ;  and 
it  would  be  a  very  forced  construction  of  the  devise  to  hold  that  the 
third  event  pointed,  not  to  his  death  without  leaving  issue  then  living, 
but  to  the  failure  of  issue  of  his  body  at  any  period  however  remote. 
The  same  words  '  shall  die '  are  in  the  devise  directed  to  both  eveuts, 
viz.,  '  being  unmarried,'  and  '  without  lawful  issue,'  and  we  think  that 
it  was  the  state  of  things  existing  at  Samuel's  death  which  was  to  *de- 
termine  whether  the  future  estate  was  to  come  into  enjoyment  or 
not."]  (n) 

(l)  See  vol.  I.,  p.  *521.  [n)  See  also  Mahaffey  v.  Eooney,  5  Ir. 

[(m)  8  Ex.  81 ;  but  see  O'Donohoe  v.    Jur.  245 ;  Greated  v.  Greated,  26  Beav. 

King,  8  Ir.  Eq.  Eep.  185.  621.    And  compare  Peakes  v.  Standley, 
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But  it  seems  that  the  words  referring  to  a  failure  of  issue  are  not 
Devise  ovev  on  restricted  to  such  failure  at  the  death  by  the  mere  inser- 
Seragefnot  tion  of  the  Contingency  of  the  issue  dying  under  age. 
Thus,  if  real  estate  be  devised  to  A  and  his  heii^,  with  a 
devise  over  in  case  A  should  die  without  issue,  or  such  issue  should 
die  under  the  age  of  twenty-one  years,  A  would  be  tenant  in  tail ;  for 
it  is  said,  that  does  not  necessarily  show  that  the  testator  is  speaking 
of  a  failure  of  issue  at  the  death  of  A.  He  is  speaking  of  a  general 
failure  of  issue,  and  then  he  alludes  to  the  case  of  there  being  issue, 
and  their  dying  under  the  age  of  twenty-one,  which  is  a  limited  por- 
tion of  the  contingency  which  is  expressed  by  the  preceding  words,  (o) 
But  it  is  not  by  any  means  necessary  that,  because  he  has  used  words 
which  have  very  little  meaning,  therefore  the  words  "  dying  witliout 
leaving  lawful  issue,"  which  signify  a  general  failure  of  issue,  must 
signify  a  leaving  of  lawful  issue  living  at  his  death,  {p) 

What  is  the  construction  of  the  words,  where  the  dying  without 
Effect  of  a  ooi-  issue  is  restricted  to  some  definite  period  collateral  to  the 
b^to^'aUoS-  devisee,  (as  in  the  case  of  a  devise  to  A  and  his  heirs,  with 
"'*"'■  a  devise  over  in  case  he  should  die  without  issue  in  tlie 

lifetime  of  B,)  is  a  point  which  is  [or  until  recently  was]  involved  in 
uncertainty.  Three  constructions  present  themselves :  1st,  To  read 
the  words  as  applying  to  the  contingency  of  A  dying  in  the  lifetime- 
of  B  without  leaving  issue  living  at  his  (A's)  death ;  2ndly,  As  point- 
ing to  the  event  of  A  dying  in  the  lifetime  of  B,  and  of  there  being  a 
failure  of  issue  at  any  time,  i.  e.,  during  the  life  of  B,  or  afterwards  -^ 
3rdly,  As  denoting  the  event  of  A  dying,  and  of  there  being  an  ex- 
tinction of  his  issue,  but  both  events  happening  in  the  lifetime  of  B. 
The  second  construction  would  seem  to  be  the  most  consistent  with  the 
general  rule  which  reads  these  words  as  importing  a  general  failure  of 
issue  where  the  context  does  not  demand  a  different  construction  ;  for 
the  fact,  that  the  words  are  associated  with  a  collateral  event, 'seems 
not  to  afford  a  valid  ground  for  departing  from  the  ordinary  construc- 
tion; and  if  so,  the  devisee  would  be  *tenant  in  tail,  with  a  contingent 
remainder  to  take  effect  in  the  event  of  his  dying  in  the  lifetime  of  B.6 

24  Beav.  485,  observing  that  the  event  perfluous. 

was  there  not  "personal    to   the  indi-  (p)  Per  Sir  L.  Shadwell,  in  Grimshawe 

vidua:."]  V.  Pickup,  9  Sim.  596. 

(o)  /.  e.,  it  is  a  contingency  compounded  6.  Lesly  v.  Collier,  3  Rich.  Eq.  125  ;. 

of  two  events,  one  of  such  events  beijig  Goldsborough  v.  Martin,  41  Md.  488. 
comprised  in  the  other,  and  therefore  su- 
[VOL.  II.  *508] 
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In  the  -well-known  case  of  Pells  v.  Brown,  (9)  however,  the  court 
seemed  to  incline  to  the  first  construction,  [and  decidedly  negatived 
the  second  construction,  which  would  have  given  A  au  estate  tail.] 
But  the  case  did  not  raise  the  [question  between  the  first  and  third 
constructious.J  An  example  of  the  tliird  construction  applied  to  a 
bequest  of  personalty  occurs  in  Crowder  v.  Stone,  (r)  where  ciowder  i>. 
a  testator  bequeathed  stock  to  his  executors,  in  trust  for  ^'°"°' 
A  for  life,  and  after  her  decease  to  B  for  life ;  and  after  the  decease  of 
the  survivor  the  stock  was  to  be  sold,  and  the  produce  divided  between 
the  testator's  nephew  and  four  nieces,  and,  in  case  of  the  decease  of 
any  of  them  without  lawful  issue  before  their  respective  shares  should 
become  due  and  payable,  then  the  part  or  share  of  him,  her  or  them  so 
dying  without  issue  as  aforesaid  to  go  to  the  survivor :  Lord  Lynd- 
hurst  held  that  the  share  of  a  niece  who  died  before  the  period  of  dis- 
tribution, leaving  a  son  who  afterwards  also  died  before  that  period, 
passed  under  the  executory  gift  to  the  survivor.  [He  said  " '  Death 
without  lawful  issue '  denotes  generally  an  indefinite  failure  of  issue. 
.  But  in  this  case  a  time  is  limited  within  which  the  failure  of  issue  is 
to  take  place,  and  that  is  the  time  when  the  fund  is  to  become  divisi- 
ble."    So,  in  Jarman  v.  Vye,  (s)  where  by  will  dated  1845  a  testator 


Pells  V.  Brown. — (g)  Cro.  Jac.  590.  liam,  the  executory  devise  would  have 
The  devise  was  to  the  testator's  son  taken  effect.  [See  also  Doe  d.  Knight  v. 
Thomas  and  his  heirs  forever,  and  if  he  Chaffey,  16  M.  &  "Wei.  656,  665,  where 
died  without  issue  living  William  his  the  gift  over  is  called  an  executory  de- 
brother,  then  William  to  have  those  lands  vise.] 
to  him  and  his  heirs  and  assigns  forever  :  (r)  3  Russ.  217. 

Thomas  suffered  a  recovery,   and  died  [(s)  L.  E.,  2  Eq.  784.]     The  reports  do 

without  issue  leaving  William :   and  it  not  present  many  instances  of  devises  to 

was  held  that  this  was  not  an  estate  tail  take  effect  on  the  death  of  a  preceding 

in  Tkomas,  but  an  estate  in  fee,  subject  to  devisee  without  issue  within   a  definite 

au  executory  devise ;  for  it  was  said  the  period.    Among  the  few  cases  of  this  na- 

clause,  if  he  died  without  issue,  was  not  ab-  ture  is  Bennett  v.  Lowe,  5  M.  &  Pay.  485, 

solute  and  indefinite,  whensoever  he  died  7  Bing.  535,  ante  p.  *477,  where  the  de- 

without  issue,  but  it  was  with  a  contin-  vise  over  was  to  take  effect  on  the  decease 

geney,   if  he  died  without  issue  living  and  failure  of  issue  of  the  prior  devisees 

William,  for  he  might  survive  William,  befme  the  death  of  the  annuitants ;  but  this 

or  have  isme  alive  at  the  time  of  his  death,  peculiarity  in  the  case  does  not  appear  to 

living  William,  in  which  case  William  have  attracted  much  attention,  and  the 

should  never  have  it.    As  Thomas  seems  construction  adopted  by  the  court  ren- 

not  to  have  left  issue  surviving  him,  it  dered  it  immaterial,  so  that  the  case  really 

was  not  necessary  to  determine  whether,  throws  very  little  light  on  the  point  under 

if  he  had  left  issue,  and  such  issue  had  consideration, 
afterwards  died  in  the  lifetime  of  Wil- 
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gave  a  legacy  to  A,  a  freehold  house  and  the  furniture  therein  to  B, 
and  another  freehold  hoxise  with  the  furniture  to  C ;  and  directed  that, 
if  A,  B  and  C  should  all  (t)  die  before  attaining  *twenty-one,  or  in 
the  lifetime  of  E  without  leaving  lawful  issue,  the  legacy  or  share'of 
him  or  her  so  dying  should  go  to  the  survivor  or  survivors.  B  attained 
twenty-one,  and  died  before  E,  leaving  one  child,  who  also  died  before 
E.  It  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  the  case  could  not 
be  distinguished  in  jjrinciple  from  Crowder  v.  Stone,  and  that,  as  B 
died  in  the  lifetime  of  E  without  leaving  issue  living  at  the  death  of 
E,  the  gift  to  the  survivors  took  effect.]  (m) 

II. — 2.  The  next  species  of  case  to  be  noticed  is,  where  expres- 
„„.,.„     sions  are  added  to  the  words  importing  a  failure  of  issue, 

Effect  of  addl-  .  .  . 

tionaiexpres-  showing  that  the  testator  used  those  words  in  a  restricted 
sense. 

Where  the  testator  expressly  devises  over  the  estate  in  the  event  of 
Express  refer-  *^^^  preceding  dcvisee  dying  without  leaving  issue  living  at 
deathof  tte  ^^^  ^^^^  "/  his  death,  the  language  of  the  will  seems  to  ex- 
pnor devisee.  (Jl^(Jg  ^H  controversy;  and  yet  we  have  an  adjudication  on 
this  simple  point  in  Doe  d.  Barnfield  v.  Wetton.  (v) 

The  restricted  construction,  however,  has  been  sometimes  adopted 
where  the  intention  was  much  less  unequivocally  expressed. 

Thus,  in  Porter  v.  Bradley,  (x)  where  the  testator  devised  certain 

lands  to  his  son  P.,  his  heirs  and  assigns  forever ;  but  his  will  was, 

that  in  case  he  (P.)  should  happen  to  die  leaving  no  issue  behind 

HIM,  then  that  his  (testator's)  wife  should  take  the  rents, 

Leaving:  no  ... 

issue  BBHiHD      and  have  his  in-door  goods,  as  long  as  she  should  con- 

HIM.  O  7  23 

tinue  his  widow,  and  no  longer ;  and  after  her  decease  or 

[(<)  "  All "  was  admitted  to  be  a  mis-  see  post  §  4)  in  favor  of  the  first  construc- 

take  for  "  any,"  ante  vol.  I.,  p.  *504.  tion.    The  third  was  not  alluded  to. 

(ii)  In  Ex  parte  Bate,  11  W.  E.  417,  1  (v)  2  B.  &  P.  324  ;  [and  see  Verulam 
N.  B.  470,  the  only  question  was  whether  n.  Bathnrst,  13  Sim.  388.  But  if  there  is 
James  Bate  (who  was  still  living)  was  a  previous  express  limitation  in  tail,  al- 
tenant  in  tail,  or  tenant  in  fee  simple  sub-  though  the  restricted  construction  may  be 
ject  to  an  executory  devise  over  if  he  right,  yet  the  nature  of  the  previous  de- 
died  before  his  brother  "  having  no  issue,"  visee's  estate  is  not  altered  ;  ante  pp.  *445, 
i.e.,  within  some  limited  period,  and  Wood,  *505,  n.]    '  ■ 

V.  C,  held  the  latter.    It  was  probably        {x)  3  T.  R.  143.     [The  words  "  and  as- 

the  ultimate  gift  over,  if  both  brothers  signs  "  point  to  a  fee,  per  Wood,  V.  C,  1 

died  "  without  issue,"  that  influenced  the  K.  &  J.  81.] 
court  (under  the  wills  act — as  to  which 
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marriage  then  the  lands  so  devised  to  P.  as  aforesaid,  the.  testator 
gave,  for  want  of  issue  by  him  as  aforesaid,  unto  his  son  J.  and  his 
heirs,  chargeable  with  £50  apiece  to  the  testator's  daughters  and  their 
issue  within  a  twelvemonth  after  he  (J.)  should  enjoy  the  same;  but 
in  case  J.  should  die  before  P.,  and  P.  should  not  leave  any  issue  of 
his  body  begotten,  then  the  testator  directed  the  lands  to  be  sold,  and 
the  money  paid  to  the  daughters.  The  Court  of  *K.  B.  held,  upon 
the  authority  of  Pells  v.  Brown,  that  the  words  imported  a  dying 
without  issue  living  at  the  death,  considering  the  words  "  leaving  no 
issue  behind  him"  as  equivalent  in  point  of  fact  to  the  words  "living 
William"  in  that  case;  and  Lord  Kenyon  considered  the  subsequent 
parts  of  the  will  to  convey  the  same  idea ;  for  the  devisor  had  men- 
tioned [qucere  treated  ?)  this  event  as  likely  to  happen  in  the  lifetime 
of  his  widow  or  of  his  younger  son  or  daughters. 

This  case  has  been  considered  as  standing  upon  the  effect  of  the 
words  "  behind  him."  (y) 

II. — 3.  Another  class  of  cases  in  which  the  restricted  construction 
of  the  words  under  consideration  has  been  adopted  con- 

r»    1  •         1  •  1      1  /»        1  •  Implicatory 

sists  of  those  in  which  the  arguments  for  that  construction  grounds  of  re- 

°  stnction  from 

have  been  derived  from  the  nature  of  the  subject  matter  nature  of  de- 

J  vise  over. 

and  terms  of  the  ulterior  devise. 

Thus,  in  Nichols  v.  Hooper,  (z)  which  seems  to  be  the  first  case  of 
this  kiud,  the  circumstance  of  the  lands  being  chargeable  with  moneys 
to  be  paid  within  a  definite  period  after  the  decease  of  the  first  taker, 
was  held  to  cut  down  the  words  in  question  to  a  dying  without  issue 
at  the  death.  The  devise  was  to  M.  for  life,  remainder  to  Lgg^ey  to  be 
lier  son  T.  and  his  heirs,  provided  that  if  T.  should  die  Pf^l'^^'erlSd* 
without  isme  of  his  body,  then  the  testator  gave  £100  '^te' '^e  death, 
apiece  to  A  and  B,  to  be  paid  mthin  six  months  after  the  decease  of  the 
survivor  of  the  said  mother  and  son  by  the  person  who  should  inherit  the 
premises;  and,  in  default  of  payment,  the  testator  gave  the  land  to 
tiie  legatees  for  payment.  It  was  held  that  the  words  here  referred  to 
a  dying  without  issue  at  the  death,  and  that  the  issufe  having  survived 

(y)  Many  cases  regarding  the  restrictive  see  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546, 

operation  of  particular  expressions  will  post  p.  *516. 

be  found  under  the  section  applicable  to        (2)  1  P.  W.  198,  2  Vern.  686  ;  [and  see 

bequests  of  personal  estate.    As  to  the  In  re  Eye's  Settlement,  10  Hare  106,  ante 

phrase  on  the  decease,  in  reference  to  realty,  p.  *503,] 
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the  son^  though  they  failed  within  the  six  months,  the  legacies  did  not 
arise. 

The  Lord  Keeper  laid  much  stress  upon  the  circumstance  of  the 
subject  of  the  ulterior  gift  being;  legacies,  which  shows 

Remarks  upon  ■'  ni.  ,  ,.  , 

Nichols  V.  that  he  regarded  it  as  a  bequest  of  personalty ;  but  the 

case  clearly  did  not  fall  withiu  the  principle  of  cases  of 
this  description ;  for  even  if  the  words  had  been  held  to  import  a  gen- 
eral failure  of  issue,  inasmuch  as  T.  would  in  that  case  have  been 
tenant  in  tail,  the  legacies  payable  on  the  determination  of  T.'s  estate 
(being  barrable  by  a  recovery)  would  have  been  good,  (o)  The  ca.se, 
*therefore,  wanted  the  great  influencing  motive  to  the  restricted  con- 
struction in  reference  to  bequests  of  personal  estate,  namely,  that  the 
contrary  interpretation  would  have  invalidated  the  bequest  over. 

It  seems,  however,  to  have  been  regarded  in  the  profession  as  a  case 
of  this  nature ;  (6)  to  which  probably  may  be  ascribed  the  fact  that, 
for  nearly  a  century,  (c)  no  other  instance  occurred  in  which  the  re- 
stricted construction  was  attempted  to  be  supported,  in  regard  to  real 
estate,  on  any  such  grounds :  the  general  impression  being,  it  should 
seem,  that  the  words  in  question,  applied  to  realty,  were  not  suscepti- 
ble of  restriction  from  circumstances  or  expressions  affording  inference 
merely. 

[The  question  was  again  raised  in  Blinston  v.  Warburton,  (d)  where 
the  devise  was  of  a  house  to  testator's  daughter  Sarah 

Same  construe-    .  ...  „,  .  _„  a/>i  i- 

tion  In  Blinston  in  Consideration  oi  her  paying;  £50  to  Anne  C,  and  m 

».  Warburton.  .  .  . 

case  Sarah  died  without  lawful  issue  the  said  house  to  go 
to  testator's  son  Thomas  or  his  heirs  in  consideration  that  he  should 
pay  to  testator's  son  Joseph  or  his  heirs  the  sum  of  £250  twelve 
months  after  Sarah's  death.  Sir  W.  P.  Wood,  V.  C,  held  that  Sarah 
took  jan  estate  in  fee  with  an  executory  devise  over.  He  thought  there 
could  have  been  no  doubt  on  the  point  if  the  limitation  had  been  to 
Sarah  expressly  in  fee,  and  he  addressed  himself  chiefly  to  the  question 
whether  the  result  was  the  same  here,  where  the  fee  was  given  only  by 
implication  from  the  imposition  of  the  charge  directed  to  be  paid  by 
Sarah. 

One  of  the  grounds  on  which  the  restrictive  construction  has  been 
held  justified  by  the  terms  of  the  ulterior  devise  is  that,  on  the  failure 

o)  Goodwin  V.  Clark,  1  Lev.  35.  See  (c)  The  next  case  was  Porter  v.  Brad- 
ante  vol.  I.,  p.  *255,  n.  (g).  ley,  3  T.  R.  143. 

(6)  See  Fearne  C.  E.  471.  [(d)  2  K.  &  J.  400. 
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of  issue  in  question,  the  devise  is  to  the  then  survivors  of  certain  per- 
sons living  at  the  testator's  death.  Thus,  in  Greenwood  v.  Verdon,  (e) 
where  the  testator  gave  legacies  to  certain  persons  by  0;^  on  death 
name,  and  then  devised  all  the  residue  of  his  personal  ^  peraonfthm 
property  and  all  his  real  estate  to  his  wife  and  son  for  ^""'""s- 
their  lives,  and  after  the  decease  of  the  wife,  to  the  sou,  l)is  heirs  and 
assigns  forever,  and  from  and  after  the  decease  of  the  wife  and  of  the 
son  without  issue,  to  be  equally  divided  among  the  then  surviving 
legatees,  share  and  share  alike ;  7  Sir  W.  P.  Wood,  V.  C,  held  that 
the  failure  of  issue  of  the  son  was  restricted  by  the  ulterior  gift,  and 
that  the  son  took  an  estate  iu  fee,  with  an  executory  gift  over  if  he 
died  without  issue  living  at  the  death  *of  the  last  surviving  legatee ;, 
and  there  being  issue  living  at  that  period,  that  the  estate  in  fee  be- 
came absolute.  The  "V.  C.  said :  "  When  the  gift  is  upon  the  death 
of  the  first  taker  without  issue  to  the  then  surviving  legatees,  that  is 
to  those  persons  named  in  the  will  who  should  then  be  surviving,  it 


(e)  1  K.  &  J.  74.] 

7.  Wheie  the  limitation  over  is  to  others 
or  survivors  of  tlie  class  of,  or  surviving 
heirs  or  children  of,  the  first  taker,  a  defi- 
nite failure  of  issue  is  generally  intended, 
Deboe  v.  Lowen,  8  B.  Mon.  616  ;  Bright- 
man  V.  Brightman,  100  Mass.  238 ;  Den 
V.  Schenck,  3  Halst.  29,  overruling  Den 
V.  Moore,  Coxe  (N.  J.)  386  ;  Den  v.  Al- 
laire, Spencer  15 ;  Fairchild  v.  Crane,  2 
Beas.  105  ;  Seddel  v.  Wells,  Spencer  223 ; 
Anderson  v.  Jackson,  16  Johns.  382  ;  Lion 
V.  Burtis,  20  Id.  483  ;  Zollicoffer  v.  Zolli- 
cofier,  4  Dev.  &  Bat.  L.  438;  Euss  v. 
Euss,  9  Fla.  105 ;  Jackson  v.  Chew,  12 
Wheat.  153;  Clark  v.  Terry,  34  Conn. 
176 ;  Hart  v.  Thompson,  3  B.  Mon.  487  ; 
Eichardson  v.  Noyes,  2  Mass.  61 ;  Gray 
V.  Bridgforth,  4  Geo.  (Miss.)  312  ;  Norris 
V.  Beyea,  13  N.  Y.  273  ;  Dumond  v.  String- 
ham,  26  Barb.  104  ;  Pinckney  v.  Pinck- 
ney,  1  Bradf.  269 ;  Wilkes  v.  Lion,  2  Cow. 
385;  Fosdick  v.  Cornell,  1  Johns.  440; 
Moflfat  V.  Strong,  10  Johns.  12 ;  Cutter  v. 
Doughty,  23  Wend.  513;  Hilliard  v. 
Kearney,  1  Busbee  Eq.  221 ;  Threadgill 
V.  Ingram,  1  Ired.  L.  577  ;  Eapp  v.  Eapp, 
6  Penna.  St.  49  ;  Bedford's  Appeal,  40  Id. 


18  ;  Johnson  v.  Currin,  10  Id.  498  ;  Mifi"- 
lin  V.  Deal,  6  Serg.  &  E.  460 ;  Seibert  v^ 
Butz,  9  Watts  490 ;  McCorkle  v.  Black,  7 
Eich.  L.  407  ;  Carson  v.  Kennerly,  8  Id. 
259  ;  Cordle  v.  Cordle,  6  Munf  455  ;  Wil- 
liams V.  Turner,  10  Yerg.  289  ;  Eucker  v. 
Lambdin,  12  Sm.  &  M.  31 ;  Williams  v. 
Graves,  17  Ala.  62 ;  McGraw  v.  Daven- 
port, 6  Port.  (Ala.)  319  ;  Cox  v.  Buck,  5- 
Eich.  604 ;  De  Treville  v.  Ellis,  Bailey 
Eq.  40 ;  Stevens  v.  Patterson,  Id.  42 ;. 
Dowry  v.  O'Bryan,  4  Eich.  Eq.  262 ;  Gil- 
lam  V.  Caldwell,  11  Id.  73 ;  Broaddus  v. 
Turner,  5  Eand.  (Va.)  308;  IngersoU's 
Appeal,  86  Penna.  St.  240.  But  see  Hox- 
ton  V.  Archer,  3  Gill  &  J.  199  ;  Nowlin  v. 
Winfree,  8  Gratt.  346.  See  also  Ketohin 
V.  Beaty,  5  Eich.  Eq.  83. 

In  a  devise  to  four  sons,  and  if  either 
"  die  without  children,"  to  his  brothers,  a. 
definite  failure  is  meant,  as  shown  by  the 
limitation  over  to  the  others,  Morgan  v. 
Morgan,  5  Day  517  ;  Jordan  o.  Eoach,  3- 
Geo.  (Miss.)  481 ;  and  with  limitation 
over  to  a  stranger.  Burton  v.  Beach,  30 
Ga.  638.  But  see  Cox  v.  Buck,  5  Eich.. 
604. 
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«annot  be  a  transmissible  interest"  {i.  e.,  not  vested  in  possession) 
"  which  is  given  to  them ;  and  the  only  interest  which  they  could  take 
must  be  one  which  would  accrue  on  their  surviving  the  specified 
■period,  and  therefore  it  must  necessarily  be  a  personal  benefit  that  was 
intended  for  these  legatees ;  and  the  period  at  which  it  was  to  take 
•effect  being  upon  the  failure  of  issue  of  a  preceding  devisee,  I  cannot 
regard  the  limitation  as  pointing  to  an  indefinite  failure  of  issue,  but  a 
failure  which  might  take  place  in  the  lifetime  of  those  legatees  who 
were  named  in  the  will." 

Such  a  case  therefore  is  one  to  which  the  doctrine  of  Crowder  v. 
Stone  (/)  is  applicable. 

The  intention  to  confer  a  personal  benefit  (on  which  the  restricted 
•construction  immediately  depends)  is  not  shown  unless  the  ulterior  de- 
visees are  to  survive  not  only  the  prior  devisee  but  also  his  issue;  i,  e., 
unless  they  are  to  be  living  at  the  period  of  possession,  (g)  And  un- 
less they  are  persons  living  at  the  testator's  death,  the  intention  to 
confer  a  personal  benefit,  indeed,  might  appear,  but  the  restricted  con- 
struction would  not  be  justified,  because  an  indefinite  failure  of  issue 
is  not  inconsistent  with  personal  enjoyment  by  the,  devisees  if  these 
may  be  born  at  any  time  after  the  testator's  death.  (A) 

Again,  in  Gee  v.  Corporation  of  Manchester,  (i)  where  a  testator 
gave  one-seventh  of  his  real  and  personal  property  to  each 

Words  restrict-    °„  ,  .  i     i         i  ,  .  ,        ,     . 

•ed  by  aitema-    01  his  sevcu  SOUS  and  dauffhters,  his  or  her  heirs,  execu- 
tive gift  to  issue  ,     ,    .   .  1    ,. 
<ifany)attiie     tors  and  administrators,  and  if  any  of  them  "die  without 

•death.  ,  '  •' 

issue,  that  their  share  returns  to  my  sons  and  daughters, 
equally  amongst  them,  and  if  any  of  my  sons  and  daughters  die  and 
leaving  isue,  that  they  take  their  deceased  parent's  share,  share  and 
«hare  alike;"  it  *was  held  that  the  words  "if  any  die  without  issue," 


t(/)  Ante  p.  *508.  decide  irhether  the  gift  over  pointed  to 

(g)  1  K.  &  J.  83,  citing  Garratt  v.  Cock-  failure  of  objects  of  the  preceding  devise, 

erell,  1  Y.  &  C  C.  C.  494,  a  case  of  per-  (■which  had  not  happened,)  or  (as  the  V. 

sonalty,  post  p.  *528.    See  also  Chadock  C.  is  reported  to  have  ruled)  to  failure  of 

V.  Cowley,  Cro.  Jac.  695.    In  Ex  parte  issue  living  at  the  death  of  H.,  (which 

Hooper,  1  Drew.  264,  21  L.  J.,  Ch.  402,  also  had  not  happened,)  or  to  an  indefi- 

«tated  ante  p.  *466,  Kindersley,  V.  C,  ap-  nite  failure,  so  as  to  give  H.  an  alterna- 

pears  not  to  have  regarded  this  distinc-  tive  remainder  in  tail  if  the  remainder  in 

tion.    But  the  opinion  of  this  eminent  fee  to  her  children  had  not  taken  effect. 

■la'wyer,  though  weighty,  was  extra-judi-  (A)  1  K.  &  J.  83,  citing  Candy  v.  Camp- 

cial ;  for,  as  the  children  of  H.,  the  ten-  bell,  2  CI.  &  Fin.  421,  8  Bli.  469. 

ant  for  life,  were  held  to  take  vested  in-  (j)  17  Q.  B.  737. 
terests  at  birth,   it  was   unnecessary  to 
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did  not  import  a  general  failure,  so  as  to  create  an  estate  tail  in  th& 
parent ;  for  the  latter  part  of  the  clause  expressly  provided  that  if 
there  was  issue,  they  (that  is  all  the  issue)  should  take  their  parent's- 
share,  share  and  share  alike;  whereas,  if  the  former  part  of  the  clause 
were  construed  to  give  an  estate  tail,  the  eldest  son  cmly  would  take 
his  parent's  share,  and  the  two  parts  would  thus  be  inconsistent. 
Another  ground  upon  which  the  restricted  construction 

11  11-11  ,        .        T      .  „  Ulterior  gifts 

has  been  adopted  is,  that  the  ulterior  devises  confer  estates  being /or  fo/e 
for  life  only. 

Thus,  in  E.oe  d.  Sheers  v.  Jeffery,  (It)  where  a  testator  devised  to  his 
daughter  A  for  life,  and  after  her  death  to  his  grandson  B  and  to  hi» 
heirs  forever ;  but  in  case  B  should  depart  this  life  and  leave  no  issue, 
then  his  will  was  that  the  said  premises  should  be  and  return  unto  E., 
M.  and  S.  or  the  survivors  or  survivor  of  them,  equally  to  be  divided 
between  them  ;  Lord  Kenyon,  after  citing  Pells  v.  Brown  (Z)  as  a  lead- 
ing authority,  said  :  "  On  looking  through  the  whole  of  this  will,  we 
have  no  doubt  that  the  testator  meant  that  the  dying  without  issue  was 
confined  to  a  failure  of  issue  at  the  death  of  the  first  taker ;  for  the 
persons  to  whom. it  is  given  over  were  then  in  existence,  and  life 
estates  are  only  given  to  them." 

Lord  Hardwicke  in  Trafford  v.  Boehm  (wi)  seems  alfeo  to  have  enter- 
tained an  opinion  that  words  referring  to  a  dying  without  issue,, 
followed  only  by  limitations  for  life,  were  "confined  to  a  failure  of 
issue  during  the  lives  in  being;"  but  the  case  before  him  did  nofc 
raise  the  question,  as  the  devise  (which  was  of  money  to  be  laid  out 
in  land)  operated  as  an  immediate  disposition  of  the  reversion. 

That  the  mere  circumstance  of  the  subsequent  estates  being  for  life 
only  should  be  made  a  ground  for  varying  the  construc- 

■'  ,.  .°         .      .        -  ,      ,  .  Observations 

tion  IS  extraordinary,  since  it  is  every  days  practice  to  on  Roe*, 
limit  an  estate  for  life  in  remainder  after  an  estate  tail, 
which  involves  precisely  the  absurdity  which  is  here  supposed  to  flow 
from  holding  the  words  to  import  an  indefinite  failure  of  issue.  In- 
deed, this  view  of  the  case  appears  to  have  been  a  surprise  to  the 
parties ;  for,  in  the  opinions  of  counsel  taken  on  behalf  of  the  ulterior 
devisee,  (with  a  perusal  of  which  the  writer  has  been  favored,)  the  only 
ground  upon  which  his  claim  was  considered  *to  be  tenable  (if  at  all) 
was,  that  Porter  v.  Bradley  (n)  had  decided,  in  opposition  to  former 

{h)  7  T.  B.  589.  (m)  3  Atk.  449. 

\l)  Ante  p.  *508,  n.  (ji)  Ante  p.  *609. 
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authorities,  that  the  words  leaving  no  issue,  per  se  and  imthout  any  aid 
Jrom  the  context,  were  to  be  construed  leaving  no  issue  living  at  the 
■death.  As  this  hypothesis,  however,  is  clearly  overthrown  by  the  long 
line  of  authorities  before  referred  to,  (o)  Porter  v.  Bradley  and  Roe  v. 
Jeffery  must  rest  on  their  peculiar  circumstances,  i.  e.,  the  former  on 
the  explanatory  force  of  the  superadded  words  "  behind  him,"  and  the 
latter  on  the  circumstance  of  the  devises  over  being  exclusively  for 
life. 8 

At  all  events,  it  is  clear  that  the  doctrine  of  Roe  ■;;.  Jeffery  applies 

only  where  all  the  ulterior  estates  are  merely  for  life ;  for 

■estates  must  be  in  Barlow  V.  Salter  (jo)  Sir  W.  Grant  refused  to  extend  it 

for  life.  ,  /^  1  1  ^1 

even  to  a  bequest  of  personal  estate  where  one  of  several 
(ulterior  legatees  took  a  life  interest  and  the  others  absolutely.  "It 
•appears  in  some  of  the  early  cases,"  he  said,  "  that  the  judges  inclined 
to  hold  these  words  to  mean  without  issue  at  the  death  of  the  person 
named ;  but  ever  since  Beauclerk  v.  Dormer  (q)  I  think  a  different  rule 
«ir  w.  Qranfs  ^^^  prevailed ;  and  it  is  now  settled  that,  unless  there  are 
thegenCTai'  expressions  or  ciroumstances  from  which  it  can  be  collected 
*"'*■  that  these  words  are  v,sed  in  a  more  confined  sense,  they  are 

to  have  their  legal  signifi,cation,  viz.,  death  without  issue  generally.  The 
<30urt  ought  not  certainly  to  profess  to  adopt  one  of  these  rules,  and 
yet  to  proceed  as  if  the  other  was  the  right  one,  which  however  is 
■done  when  the  meaning  of  the  words  is  held  to  be  narrowed  by  ex- 
pressions or  circumstances  that  do  not  raise  any  fair  inference  of  a 
restricted  intention.  The  single  circumstance  in  this  case  relied  upon 
in  favor  of  the  restricted  construction  is,  that  one  of  the  four  persons 
to  whom  the  bequest  over  is  made  is  to  take  only  a  life  interest  in  his 
part,  which  is  to  be  divided  among  the  survivors.  If  there  is  any  case 
which  has  ascribed  to  the  circumstance  of  a  devise  over  for  life  the 
effect  here  contended  for,  I  beg  leave  to  doubt  the  soundness  of  the 
<lecision.  The  case  of  Roe  d.  Sheers  v.  Jeffery  certainly  gives  no  coun- 
tenance to  that  doctrine,  as  the  devise  over  was  only  of  life  estates,  and 
on  that  ground  Lord  Kenyon  compared  it  to  Pells  v.  Brown,  (r)     So, 

(o)  Ante  p.  *498.  (p)  17  Ves.  479.    See  also  Doe  d.  Jones 

8.  In  Maryland  a  limitation  over  of  v.  Owens,  1  B.  &  Ad.  318 ;  [In  re  Bye's 

land  to  a  devisee  for  life,  after  an  indefi-  Settlement,  10  Hare  111 ;  Peyton  v.  Lam- 

nite  failure  of  issue  of  a  prior  devisee,  bert,  8  Ir.  C!om.  Law  Bep,  485.] 

does  not  convert  the  indefinite  into  a  defi-  (g)  2  Atk.  308. 

nite  failure  of  issue,  Watkins  v.  Sears,  3  (r)  Cro.  Jac.  590. 
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in  Trafibrd  v.  Boeluu  the  ground  was  that  all  the  estates  were  for  lives, 
and  for  lives  only." 

*In  two  more  modern  oases  the  circumstance  of  the  property  being 
in  the  devise  over  charged  with  sums  of  money,  to  be  dis-  property  de- 
posed of  by  the  will  of  the  first  devisee,  (though   not  ohartedwith 
made  payable  within  a  definite  period  after  his  death  as  '^saoies, 
in  Nichols  v.  Hooper,)  (s)  seems  to  have  formed  the  principal  ground 
for  holding  the  words  under  consideration  to  import  a  dying  without 
issue  at  the  death. 

Thus,  in  Doe  d.  Smith,  v.  Webber,  [t)  a  testator  devised  and  be- 
queathed real  and  personal  estate  to  his  niece  H.,  her  heirs,  executors, 
administrators  and  assigns  forever,  and  provided  that  in  case  she 
should  happen  to  die  and  leave  no  child  or  children,  then  he  devised 
unto  his  niece  B.  his  freehold  lands  called  W.,  to  her  and  her  heirs 
forever,  paying  £1000  unto  the  executor  or  executors  of  _tobepaidto 
his  said  niece  H.,  or  to  such  person  as  she  by  her  last  will  &o.,^o/tibie'"' 
and  testament  should  direct.  It  was  held  that  H.  took  an  ^^°^  evisee. 
estate  in  fee,  subject  to  an  executory  devise  on  her  leaving  no  issue  ai 
her  death.  Lord  EUenborough  disclaimed  any  stress  on  the  word 
■"  children  "  as  distinguished  from  issue,  as,  where  the  intent  required 
it,  it  had  been  held  to  include  all  descendants,  mediate  and  immedi- 
ate ;  (m)  and  the  present  case,  he  observed,  called  for  such  a  construc- 
tion ;  otherwise,  in  the  event  of  H.  dying  without  leaving  any  child 
surviving  her,  but  leaving  grandchildren,  B.,  the  devisee  over,  would 
take  in  exclusion  of  such  grandchildren,  (x)  which  would  be  contrary 
to  the  manifest  intention  of  the  testatrix.  But  the  circumstance  upon 
which  he  mainly  relied  was,  that  of  the  £1000  being  payable  to  the 
executors  or  nominee  of  H.  in  the  event  of  her  leaving  no  issue,  which 
he  said  was  equally  strong  with  the  circumstance  in  Roe  v.  Jeffery  of 
the  devises  over  being  for  life  only,  it  being  a  personal  provision,  and 
to  be  made  to  a  person  or  persons  to  be  appointed  by  H.  in  her  will. 
The  event  contemplated  by  the  testatrix  seemed  to  have  been  a  proxi- 
mate, and  not  a  remote  event,  namely,  a  failure  of  issue  at  H.'s  death, 

{s)  Ante  p.  *510.  derstood  as  referring  to  the  possible  bene- 

[t)  1  B.  &  Aid.  713 ;  [and  see  Cham-  fit  they  might  take  by  gift  or  descent  from 

berlayne  v.  Chamberlayne,  6  Ell.  &  Bl.  their  ancestor,  and  which  is  considered 

625,  633.]  to  be  in  the  testator's  contemplation  in 

(a)  See  ante  pp.  *101,  [*405.]  making  the  devisee's  estate  indefeasible 

(x)   As    '•  grandchildren "    they   took  on  his  leaving  such  objects. 

nothing.    His  lordship  must  here  be  uu- 
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and  not  an  indefinite  failure  of  issue  which  might  happen  at  any 
remote  period.  Lord  EUenborough  also  observed  that  as  two  tenements 
only  were  given  over  on  that  event,  that  was  an  additional  reason  to 
show  that  the  devise  over  could  not  be  considered  as  converting  the 
*prior  devise  into  an  estate  tail ;  as  that  would  make  the  same  words 
of  devise  operate  to  give  two  different  estates,  an  estate  tail  in  part,, 
and  an  estate  in  fee  in  the  residue,  iy) 

So,  in  Doe  d.  King  «.  Frost,  (?)  where  a  testator  devised  to  his  son 
W.  and  his  heirs  certain  real  estate,  and  after  giving  to  his  wife  an 
annuity  thereout,  to  be  paid  by  W.,  provided  that,  if  W.  should  have 
Words  "on  the  *^°  children,  child  or  issue,  the  estate  was,  on  the  decease  of 
decease  of  w."  ^_  ^^  become  the  property  of  the  heir-at-law,  suijeet  to 
^rge°of  lega-  ^''''A  legacies  as  he  { W.)  might  leave  by  will  to  any  of  the 
q^Xedby  younger  branches  of  the  family ;  it  was  held  that  W.  took 
p  or  evisee.  ^^  estate  in  fee,  with  an  executory  devise  over,  in  the 
event  of  his  dying  leaving  no  issue  at  his  death,  to  such  person  as 
should  be  then  and  in  that  event  heir-at-law ;  Abbott,  C.  J.,  observing 
that  it  was  the  plain  intention  of  the  testator  that,  at  the  period  of  the 
decease  of  his  son  W.,  it  should  be  ascertained  whether  the  estates  de- 
vised to  him  by  the  will  should  then  vest  in  him  in  fee  absolutely,  or 
pass  over  to  some  other  person,  subject  to  any  such  legacies  as  the  son 
might  by  his  will  devise  to  any  of  the  younger  branches  of  the  family. 

In  this  case  Holroyd,  J.,  adverted  to  the  words  "  on  the  decease  of 
the  said  W. ; "  but  in  the  earlier  case  of  Walter  v.  Drew,  (a) 

Words  071  or  f  \    / 

after  the  de-       where  the  devise  was  that  if  "W.  (the  testator's  eldest  son) 

cease.  _  *■  ' 

should  happen  to  die  and  leave  no  issue  of  his  body  law- 
fully begotten,  that  then,  in  that  case,  and  not  otherwise,  after  the 
death  {b)  of  W.,  the  testator  gave  and  bequeathed  all  his  lands  of 
inheritance  to  E.,  to  have  and  to  hold  the  same  after  the  death  of 

(y)  [See,  however,  Coltsmann  v.  Colts-  not  affect  the  general  grounds  of  the  de- 

mann,   post    p.  *521.]     An    observation  cision. 

somewhat  similar  was  made  in  Goodright  (2)  3  B.  &  Aid.  546.     [And  see  Strat- 

V.  Dunliam,  Doug.  251 ;  but  the  obvious  ford  v.  Powell,  1  Ba.  &  Be.  1,  noticed  post 

answer  is,  that  the  construction  turned  p.  *524.] 

not  on  the  first  words  limiting  the  prop-  (a)  Com.  Eep.   373.     [There  was  no 

erty  to  the  devisee  and  his  heirs,  (which  direct  devise  to  W.,  but  he  was,  heir-at- 

were  common  to  both  devises,)  but  on  the  law,  see  vol.  I.,  p.  *556.] 

subsequent  qualifying  words,  which  ap-  (6)  See  this  expression  in  regard  to 

plied    to  the  two   tenements  exclusively,  personalty,  Pinbury  v.  Elkin,   1   P.  W. 

This  remark  (it  will  be  perceived)  does  563,  post  p.  522,  and  other  cases 
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"W.  to  him  and  his  heirs ;  Comyn,  C.  B.,  held  it  to  be  an  estate  tail 
in  W.  (e) 

So,  in  Doe  d.  Cock  v.  Cooper  (d)  no  notice  was  taken  of  a  *similar 
expression,  notwithstanding  the  stress  laid  on  the  words  introducing 
the  devise  over  as  conferring  an  estate  tail.    [And  in  Jones  v.  Ryan,  (e) 
where  the  devise  was  to  A  and  his  heirs  forever,  and  in 
case  A  should  die  without  lawful  issue,  the  testator  de-  tis  death-'heid 

11  "°*  restrictive. 

Sired  that  after  his  (As)  death  the  property  should  go  to 
B  and  her  heirs,  and  in  case  A  and  B  should  both  die  without  lawful 
issue,  then  to  C  and  his  heirs,  and  after  his  (C's)  death  without  issue, 
to  D  and  his  heirs ;  Sir  E.  Sugden  held  that  A  took  an  estate  tail. 
He  laid  some  stress  on  the  fact  that  B  undoubtedly  took  an  estate  tail, 
and  that  it  was  not  likely,  from  the  frame  of  the  will,  that  A  and  B 
were  intended  to  have  different  estates :  but  it  is  evident  that  inde- 
pendently of  this  fact,  he  would  have  held  that  A  was  tenant  in  tail ; 
observing  that  though  the  gift  over  was  "  after  the  death  of  A,  yet  it 
"was  after  his  death  without  issue." 

On  the  other  hand,  in  Ex  parte  Davies,  (/)  where  lands  were  devised 
to  M.  in  fee,  and  in  case  M.  should  die  without  leaving 

1        t*   ^    •  pi'ii  711  7«77     ^ords "  at  his 

any  lawful  issue  oi  his  body,  the  lands  were  at  his  death  death "re- 

,  strictive. 

devised  to  C.  and  F.  in  fee,  in  equal  shares ;  Sir  R.  Kin- 
dersley,  V.  C,  said  that  no  distinction  could  be  made  between  "  at " 
and  "  on,"  and  decided  on  the  authority  of  Doe  v.  Frost  that  M.  took 
an  estate  in  fee,  with  an  executory  devise  over  in  case  he  left  no  issue 
living  at  his  death. 

Again,  in  Parker  v.  Birks,  (g)  where  a  testator  devised  lands  to  his 
nephew  A,  his  heirs  and  assigns  forever :  but  in  case  A 

7  1    7       T  •     1  1-11  1-7   7  f     7    •        7  1  7  /■     7  7  WordS  "  Oil  MS 

should  die  without  child  or  children  oi  his  body  lawfully  decease"  held 

restrictive. 

begotten,  he  devised  the  same  lands  to  the  children  of  his 

niece  B,  their  heirs  and  assigns  forever  on  the  decease  of  the  said  A ; 

it  was  held  by  Sir  W.  P.  "Wood,  V.  C,  that  A  took  an  estate  in  fee 

(c)  As  to  estates  tail  by  implication,  tory  devise ;  see  remarks  on  Broadhurst 
see  vol.  I.,  p.  *553,  vol.  II.,  p.  *494.  v.  Morris  (2  B.  &  Ad.  1)  made  by  Kin- 

(d)  1  East  229,  ante  p.  *425.  Where,  dersley,  V.  C,  2  Sim.  (N.  S.)  122,  and  by 
as  in  this  case,  the  prior  devise  confers  an  Wood,  V.  C,  1  K.  &  J.  166  ;  and  see 
estate  tail,  it  could  hardly  be  contended  WoUen  v.  Andrewes,  2  Bing.  126  (life  es- 
that  such  words  rendered  the  remainder  tates  to  survivors  after  informally  eaj)re8se<i 
over  contingent  on  his  leaving  no  issue  at  devise  in  tail.) 

his  death  ;  as  to  which,  see  some  observa-  (e)  9  Ir.  Eq.  Eep.  249. 
tions  ante  p.  *446  ;  [still  less  that  the  gift  (/)  2  Sim.  (N.  S.)  114. 
over  was  not  a  remainder,  but  an  execu-         (g)  1  K.  &  J.  156. 
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simple  subject  to  an  executory  devise  over  in  case  he  died  without 
issue  (h)  living  at  his  death.9 

The  last  two  cases  and  Doe  v.  Frost  were  considered  in  Coltsmann 
Eesuu  of  the  *'•  Coltsmann  (i)  to  have  settled  the  rule  of  construction 
"^V'""™,"  ^"^'^  cases  in  which  the  devise  is  to  A  in  fee,  and  if  he 
"**'■  dies  without  issue,  then,  at  or  on  his  death,  over.     And 

the  rule  was  applied  in  the  case  last  mentioned,  although  the  words 
used  were  "  die  without  heirs  of  the  body."  But  the  words  "  after  his 
death"  are  not  quite  so  strong, (A)  pointing  less  precisely  to  the  moment 
of  death. 

*But  of  course  the  context  may  show  that  the  recognized  construc- 
"Uponher  ^^'^^  ^^  ^'^  ^^  ^^  "^^  °'^*  intended.  Thus  in  Peyton  v. 
fhe  w>ntex?iK>t  Lambert,  (Q  where  a  testator  devised  lands  to  his  sisters 
restnotive.  ^  ^^^  ^^  ^  tenants  in  common  in  fee ;  and  in  case  B. 
should  die  without  issue,  her  share  to  go  to  her  husband  for  life,  and 
to  descend  immediately  on  his  death  to  her  sister  M.  and  her  issue ; 
"  and  in  case  M.  should  happen  to  die  without  issue,  then  her  half  to 
descend  upon  her  death  to  B.  and  her  issue,"  and  if  she  leave  no  issue, 
to  her  husband  for  life ;  and  in  case  both  the  testator's  sisters  should 
die  without  issue,  he  devised  the  land  to  H.  C  in  fee.  B.'s  moiety 
alone  was  in  question ;  but  the  limitation  of  M.'s  moiety,  "  that  in  case 
M.  should  die  without  issue,  then  her  half  was  to  descend  vpon  her 
death  to  B.  and  her  issue,"  was  referred  to  as  giving  the  restricted 
construction  to  the  words  "  die  without  issue  "  in  that  part  of  the  will, 
and  as  affording  an  explanation  of  their  import  in  the  previous  part 
relating  to  B.'s  moiety.  But  the  Court  of  Q,.  B.  (Ir.)  considering  that 
there  was  a  clear  cross  limitation  of  an  estate  tail  to  each  sister  of  the 
moiety  originally  devised  to  the  other  sister,  followed  by  a  devise  over 
of  the  entire  estate  to  H.  C.  in  fee  in  the  event  of  both  sisters  "  dying 
without  issue ; "  and  that  if  the  original  limitations  to  the  sisters  were 
read  as  conferring  on  them  estates  in  fee  simple,  with  executory  de- 
vises over  in  the  event  of  their  dying  without  issue  living  at  their 
respective  deaths,  the  different  moieties  of  the  estate  would  (in  the 
event  of  either  cross  limitation  taking  effect)  be  held  by  the  same 
person  for  different  estates,  with  power  as  to  one  moiety  to  bar 
the  subsequent  estates,  and  no  such  power  as  to  the  other  moiety; 

(A)  Doe  V.  Webber,  1  B.  &  Aid.  713.]  *521.   Cf.  Dunk  v.  Fenner,  2  R.  &  My.  557. 

0.  Tinsley  v.  Jones,  13  Gratt.  289.  (k)  Per  Wood,  V.  C,  1  K.  &  J.  165. 

[(i)  L.  E.,  3  H.  L.  121,  stated  post  p.  [l)  8  Ir.  Com.  Law  Eep.  485. 
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and  that  other  results  might  follow  equally  at  variance  with  the  testa- 
tor's apparent  intention ;  held  that  the  sisters  took  estates  tail  in  their 
respective  moieties :  and  that  although  the  expressions  relied  on  had  in 
•some  cases  had  the  eiJect  contended  for,  yet  in  the  present  ease  it  was 
more  likely  the  expressions  were  used  to  denote  that  the  cross  limitation 
to  B.  was  to  take  effect  immediately  upon  the  failure  of  the  estate  which 
M.  took  under  the  preceding  limitation,  and  not  as  intended  to  fix  the 
death  of  M.  as  the  period  for  ascertaining  whether  her  estate  should 
<ietermine  or  become  absolute.] 

It  will  be  observed  that  in  all  the  preceding  cases  [where  the  re- 
stricted construction  was  adopted!  the  prior  limitation  on 

*i-ii  ^  I'l-  ci    Distinction 

*which   the  words   under   consideration  were   engrafted  suggested, 

^     ^  where  prior 

would,  standing  alone,  have  given  the  fee  to  the  devisee,  devise  is  for 
It  is  proper  to  notice  this  fact,  as  between  such  cases  and 
those  in  which  the  preceding  devise  would  confer  a  life  estate  only,  some 
distinction,  it  is  conceived,  will  be  found  to  exist.  Undoubtedly,  the  two 
cases  are  parallel  in  regard  to  the  effect  of  words  importing  an  indefi- 
nite failure  of  issue  of  the  first  taker,  which,  in  both  instances,  create 
in  him  an  estate  tail ;  yet  it  is  by  no  means  clear  that  they  concur  as 
to  the  force  of  expressions  or  circumstances  requisite  to  confine  those 
words  to  a  dying  without  issue  at  the  death ;  since  that  construction  is 
attended  with  very  different  degrees  of  convenience  in  the  respective 
cases.  Where  the  preceding  devisee  would  take  the  fee,  the  conveni- 
ence is  all  on  the  side  of  the  restricted  construction,  which  renders 
such  fee  defeasible  on  his  not  leaving  issue  at  his  death,  and  places  the 
estate  out  of  the  power  of  the  first  taker,  who  might,  if  he  were  tenant 
in  tail,  (as  he  would  be  if  the  words  were  construed  to  mean  an  indefi- 
nite failure  of  issue,)  defeat  the  ulterior  estate.  To  prevent  this  con- 
sequence, the  courts  have  generally,  in  such  cases,  lent  a  willing  ear  to 
the  arguments  in  favor  of  the  restricted  (and  which  we  have  seen  to  be 
the  popular)  interpretation  of  these  words,  (m) 

On  the  other  hand,  where  the  first  devise  would  confer  an  estate  for 
life  only,  the  restricted  construction  imputes  a  very  improbable  inten- 

(m)  See  accordingly  per  Wood,  V.  C,  ging  the  question  to  say  that  the  gift  over 

"  In  no  case  in  which  an  estate  in  fee  is  to  be  taken  to  be  a  remainder ;  because 

simple  has  been  limited  by  the  first  words  it  is  necessary  first  to  make  out  that  the 

has  that  estate  been  reduced  to  an  estate  gift  in  fee  is  cut  down  to  an  estate  tail." 

tail  in  order  to  construe  the  words  of  the  Parker  v.  Birks,  1  E.  &  J.  166.    Jones  ». 

gift  over  on  the  death  of  the  devisee  with-  Kyau  was  not  cited.] 
out  issue  to  be  a  remainder.    It  is  beg- 
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tion  to  the  testator ;  for,  as  it  raises  no  estate  tail  in  the  first  devisee,, 
nor  (it  should  seem)  an  implied  estate  by  purchase  in  the  issue,  the- 
land  goes  absolutely  from  the  devisee  at  his  death,  whether  he  leave- 
issue  or  not ;  and  that  event  is  material  only  as  bearing  on  the  right 
of  the  ulterior  devisee ;  for,  although  the  property  ceases  to  belong  to- 
the  prior  devisee  whether  he  leave  issue  surviving  him  or  not,  yet  it  is 
to  pass  over  to  the  remainder-man  only  in  case  the  prior  devisee  do- 
not  leave  issue,  which  it  is  hard  to  suppose  could  have  been  really 
meant.  And  if  the  distinction  suggested  by  these  observations  has 
not  been  a  recognized  principle  of  construction  in  any  one  of  the  cases,, 
yet  its  influence  may  be  traced  in  some  of  them. 

*Thus,  in  "Wyld  v.  Lewis,  (w)  where  a  testator  devised  to  his  wife- 
E.  without  any  words  of  limitation,  and  then  proceeded 

Estate  taU  •      •        i     i      i  ■  . 

created,  not-      to  declare,  that  "  if  it  shall  happen  that  my  said  wife  E., 

withstanding  '  r  r  j 

restrictive  ex-     shall  Jiave  HO  SOU  oT  dauohter  (o)  by  me  begotten  on  the 

pressiona.  ^     .  £7  \   j     j  o 

body  of  the  said  E.  and  for  want  of  suoh  issue,  then  the 
said  premises  to  return  to  my  brother  J.,  if  he  shall  be  then  living,  and 
his  heirs  forever,  only  paying  to  his  two  brothers  (A  and  B)  the  sum 
of  £150  wOhin  one  year  after  the  decease  of  the  said  E.  ;  Lord  Hard- 
wicke  held  that  E.  took  an  estate  tail ;  observing  that  the  objection,, 
that  by  the  opposite  construction  the  grandchildren  would  be  excluded,, 
was  a  strong  argument  for  this. 

But  his  lordship  might  have  included  in  this  observation  the 
children  of  E.,  none  of  whom  could  have  taken  unless  she  had  an 
estate  tail. 

This  case  had  two  circumstances,  either  of  which,  according  to  the 
doctrine  of  the  preceding  cases,  would  have  restrained  the 

Observations  ,  . 

upon  Wyld  o.  words  to  issuc  living  at  the  death :  1st,  That  of  the  ul- 
terior  devisee  being  to  take  only  if  he  should  be  then 
living,  which  would  seem  to  bring  it  within  the  principle  of  Roe  v. 
Jeffery,  {p)  (assuming  that  case  to  be  rightly  decided,)  to  say  nothing 
of  the  argument  which  might  be  founded  on  the  reasoning  of  the 
court  in  Pells  v.  Brown  ;  (g)  2ndly,  The  charge  imposed  on  the  devisee 
over,  which,  it  will  be  remembered,  was  the  ground  of  the  restricted 
construction  in  Nichols  v.  Hooper,  (r)  Doe  v.  Webber,  (s)  and  Doe  v. 

{n)  1    Atk..  432,   West's    Cas.    temp.        (p)  Ante  p.  *513 ;  [and  of  Greenwood 

Hardw.  311.  ».  Verdon,  ante  p.  *511.] 

(o)  "  Son  "  and  "  daughter  "  seem  to        (g)  See  ante  p.  *508,  n. 
have  been  here  used  aa  words  of  limita-        (r)  Ante  p.  *510. 
tion,  as  to  which  see  ante  p.  *400.  (s)  Ante  p.  *515. 
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Frost  ;(f)  and  has  greater  force  in  Wyld  v.  Lewis  than  in  the  two 
latter  eases,  on  account  of  the  direction  to  pay  within  a  definite  period 
after  the  death.  Lord  Hardwicke,  indeed,  admitted  that  in  general 
this  was  a  very  proper  circumstance  to  induce  that  construction. 

It  is  evident,  therefore,  that  Wyld  v.  Lewis  can  only  be  reconciled 
"with  the  line  of  decisions  just  referred  to  on  the  hypothesis  before 
suggested ;  and  hence  we  are  conducted  to  the  conclusion,  that  the 
■cases  in  which  a  limitation  over  in  default  of  issue,  succeeding  a  gift 
to  a  person  and  his  heirs,  has  been  confined  to  a  failure  of  .issue  at  the 
death,  do  not  necessarily  apply  to  cases  in  which  they  are  preceded  by 
a  gift  expressly  or  constructively  for  life  only,  (u)  10 


(t)  Ante  p.  *5J6. 

[(«)  See  also  Simmons  u.  Simmons,  8 
Sim.  22 ;  Butt  v.  Thomas,  11  Ex.  235,  1 
H.  &  N.  109.] 

10.  The  following  limitations  also  have 
been  referred  to  a  definite  failure  of  issue : 
"  without  any  lawful  heirs  of  their  own," 
Abbott  V.  Essex  Co.,  18  How.  (U.  S.)  202 ; 
or  "  without  a  lawful  heir  or  heirs,"  Jones 
«.  Miller,  13  Ind.  337  ;  Fahrney  v.  Hol- 
fiinger,  65  Penna.  St.  388  ;  Berg  v.  Ander- 
son, 72  Penna.  St.  87  ;  Timberlake  v. 
<Jraves,  6  Munf.  174  ;  or  "  without  lawful 
ieirs  of  his  body,"  Hudson  v.  Wadsworth, 
8  Conn.  359 ;  Eoyall  v.  Eppes,  2  Munf. 
479 ;  or  "  without  heirs  or  testament," 
Seibert  v.  Butz,  9  Watts  490  ;  or  "without 
children  or  their  legal  representatives," 
Bullock  V.  Seymour,  33  Conn.  290  ;  or  to 
A  when  he  arrives  at  the  age  of  twenty- 
one,  and  if  he  die  without  lawful  issue, 
over,  Sims  v.  Conger,  10  Geo.  (Miss.)  231 ; 
or  without  lawful  issue,  to  A,  "  to  be  paid 
after  the  death  of  said  "  first  taker,  Theol. 
-Sem.  V.  Kellogg,  16  N.  Y.  84 ;  or  "to  be 
equally  divided  between  B  and  C,"  Gre- 
sham  V.  Gresham,  6  Munf.  187  ;  or  "  share 
and  share  alike,"  Woodley  v.  Findley,  9 
Ala.  716 ;  or  "  if  my  children  should  die 
without  lawful  issue,  a,nd  thus  I  should 
have  no  lineal  descendants,"  Du  Bois  v. 
Bay,  35  N.  Y.  162 ;  or  on  death  under 
age  or  before  marriage  without  issue, 
-Jones  V.  Sothoron,  10  Gill  &  J.  187; 
Downing  o.  Wherrin,  19.  N.  H.  9 ;  or  if 


he  "die  unmarried  and  without  lawful  is- 
sue," to  survivors,  Bapp  v.  Kapp,  6  Penna. 
St.  49  ;  or  if  he  die  unmarried  and  with- 
out issue,  or  marry  "  and  then  die  with- 
out issue,"  to  my  children,  Deihl  v.  King, 
6  Serg.  &  E.  32 ;  or  on  death  without 
children,  "  to  be  divided  equally  among 
my  grandchildren,"  Sherman  v.  Sherman, 
■3  Barb.  385  ;  or  on  death  "  without  law- 
ful children,"  Matthes  v.  Hammond,  6 
Eich.  L.  399 ;  or  "  without  issue  born 
alive  of  her  body  to  heir  her  estate," 
Hall  u.  Chaffee,  14  N.  H.  215;  or  on 
death  "without  leaving  male  issue,"  to 
testator's  widow  and  child,  and  on  the 
widow's  death,  over,  Wilson  v.  Wilson,  32 
Barb.  328 ;  or  without  issue,  leaving  a 
wife  or  husband,  Garland  v.  Watt,  4  Ired. 
L.  287.  So  to  A  and  his  Ijeirs,  if  he  have 
issue,  but  if  he  "  die  without  having  such 
issue,"  over,  Waddell  v.  Eattew,  5  Eawle 
231 ;  so  "  without  heirs  of  the  body  to 
live,"  Keating  v.  Eeynolds,  1  Bay  (S.  C.) 
80 ;  or  without  issue  before  twenty-one, 
Adams  v.  Chaplin,  1  Hill  Ch.  (S.  C.)  265. 
So  in  a  limitation  of  personal  property  on 
death  without  issue,  Hopkins  v.  Jones,  2 
Penna!  St.  69  ;  Clark  v.  Baker,  3  Serg.  & 
E.  477  ;  Deihl  v.  King,  6  Id.  32 ;  Smith's 
Appeal,  11  Harris  (Pa.)  10  ;  Still  v.  Spear, 
3  Grant  Cas.  304 ;  Holmes  v.  Williams," 
1  Boot  332 ;  or  "  after  her  death,  if  no 
lawful  issue,  to  be  divided  amongst  my 
children,''  Atwell  v.  Barney,  Dudley  (Ga.) 
207 ;  or  if  she  "  be  dead  without  issue  or 
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*[But  if  two  estates  be  devised  to  A,  one  in  fee  simple  and  th& 
^■«.  .  ^       J   other  for  life,  and  if  he  die  without  issue,  then,  in  one 

Qifts  in  fee  and  '  '  ' 

low^byone*'  and  the  same  sentence,  both  estates  be  given  over  at  the 
b(rfh ''rt°death  d^cith  of  A,  it  would  be  difficult  not  to  give  these  words  in 
stetetive?''^"  both  cases  the  same  meaning,  however  different  their  eifect 
If  A  die  with-  in  the  respective  cases  might  be.  Thus  in  Coltsmann  v. 
6oii/,  then  "at  Coltsmann  (»)  where  by  will  a  testator  devised  to  his  sort 
held  restnot-  J'.  C  his  "property,  lands  and  premises  "  at  F.,  with  the 
-  live  and  dead  stock  and  the  furniture;  also  his  "lands  and 
premises  "  at  D. ;  and  by  codicil  directed  that  if  J.  C  should  die  with- 
out heirs  of  his  body,  in  that  case  and  in  default  of  such  heirs  the 
lands  at  F.,  with  the  furniture,  and  the  lands  at  D.,  should  at  his  son's 
death  descend  and  be  transferred  to  A  and  his  heirs,  charged  with  any 
pBOvision  made  by  J.  C  for  his  wife  with  the  testator's  consent.  Also 
if  J.  C.  should  die  without  heirs  of  his  body,  in  that  case  and  in  de- 
fault of  such  heirs  the  testator  bequeathed  £6000  to  his  daughter.  It 
was  held  in  D.  P.  that,  as  to  the  lands  at  F.,  which  by  the  will  were 
given  to  J.  C  in  fee,  the  limitation  over  was  an  executory  devise  to 
take  effect  in  the  event  (which  had  happened)  of  J.  C.  dying  without 
an  heir  of  his  body  living  at  his  death.  Lord  Cairns  said  that  the 
words  were  clear  and  distinct,  and  pointed  to  a  succession  to  J.  C. 
which  arose  if  at  all  at  his  death  and  at  no  other  time :  this  construc- 
tion was  further  recommended  because  the  personalty  would  thus  go 
bver,  as  intended,  with  the  realty ;  and'  because  it  was  clear  that  by 
the  bequest  to  the  daughter  a  personal  benefit  to  her  was  intended. 
Then,  as  to  the  lands  at  D.  which  by  the  will  were  given  to  J.  C  for 
his  life  only,  it  was  held  that  the  words  of  limitation  over  being  the 
same  must  be  construed  in  the  same  way  as  in  the  case  of  the  lands  at 
F.  (i.  e.,  as  indicating  a  failure  of  heirs  at  the  death  of  J.  C.)  although 
being  applied  to  a  different  estate  the  effect  would  be  different,  namely 
to  create  a  remainder.  Whether  the  prior  estate  of  J.  C.  was  a  life 
estate  only,  (as  held  by  Lords  Cairns  and  Cranworth,)  or  (as  contended 

afterwards  die  leaving  no  issue,"  Gris-  Stevenson  v.  Evans,  10  Id.  307 ;  Niles  v. 

wold  V.  Greer,  18  Ga.  545.  Gray,  12  Id.  320  ;  Pennook's  Estate,  3a 

For  other  cases  construed  to  refer  to  a  Leg.  Int.  290  ;  Badger  v.  Hardin,  6  Rich, 

'definite  failure  of  issue,  see  Brashear  v.  L.  149;  Higginbotham  v.  Backer,  2  Call 

Macey,  3  J.  J.  Marsh.  91 ;  Moore  v.  Howe,  265  ;  Jones  v.  Jones,  20  Ga.  701 ;  Forman^ 

4  Mou.  200 ;  Simmonds  v.  Simmonds,  112  v.  Troup,  30  Id.  496. 
Mass.  157  ;  Gibson  v.  Gibson,  4  Jones  L.        [(a;)  L.  R.,  3  H.  L.  121. 
425;  Parish  v.  Ferris,  6  Ohio  St.  563; 
[vol.  II.  *521] 
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on  the  authority  of  Wyld  v.  Lewis  and  as  held  by  Lord  Chelmsford) 
"was  enlarged  to  an  estate  tail  by  the  gift  over  (y)  it  was  unnecessary  to 
decide ;  since  in  either  case  J.  C.  had  by  his  acts  acquired  the  fee  sim- 
ple and  defeated  the  remainder.  («) 

In  this  case  it  was  contended  by  A  that  the  prior  estate  in  the  *lands 
at  D.  was  enlarged  by  the  gift  over  to  a  fee  simple,  so  that  the  gift 
over  was  an  executory  devise  and  therefore  unaffected  by  the  acts  of 
A.  But  this  construction,  though  favored  by  some  of  the  judges  in 
the  court  below,  (a)  was  rejected  in  D.  P.,  Lord  Cairns  observing  that 
whatever  authority  there  might  be  for  holding  that  a  general  devise  to 
A,  followed  by  a  devise  over  if  A  died  without  heirs  of  his  body,  or 
without  heirs  of  his  body  living  at  his  death,  (6)  might  be  expanded 
into  an  estate  tail,  in  order  to  provide  for  heirs  of  the  body,  he  knew 
of  no  authority  for  expanding  it  into  a  fee  simple. 

Another  case  in  which  the  words  in  question  bear  the  restricted  con- 
struction is  where  the  limitation  over  is  preceded  by  a  prjorgiftto 
power  implying  a  gift  in  default  of  appointment  to  the  SSpfiedfrom' 
issue  of  the  donee  living  at  his  death.   This  exception  was  p"'^*'"- 
first  established  in  bequests  of  personal  estate,  and  the  authorities 
which  establish  it  will  be  noticed  in  the  next  section.]  (c) 

III. — Our  [next  inquiry  is,  what  expressions  or  circumstances  in 
the  context  will  cut  down  the  words  under  considera-  -v^hat  wiii  re- 
tion  to  issue  living  at  the  deaih,  in  regard  to  personal  to^pCT-«o«of"'' 
estate.  ^'^'^■ 

1.  As  to  the  expressions  which  have  been  held  to  have  Expressions 
this  effect.  sWoti^J:"'' 

[A  gift  over  on  death  under  the  age  of  twenty-one  and  without 
issue,  is  held  to  refer  to  death  under  that  age  and  leaving  ^^^^^  without 
no  issue  surviving,  (d)     This  agrees  with  the  rule  respect-  'wia  anSalr 
ing  real  estate,  (e)  co'ntingency. 

{y)  But  as  to  this  see  vol.  I.,  p.  *555.  the  opinion  of  Lord  Cairns. 

(s)  For  if  the  prior  estate  was  an  es-  (i)  As  to  this  see  vol.  I.,  p.  *555. 

tate  for  life,  the  remainder  was  contingent.  (c)  §  3,  sub-s.  3. 

If  the  prior  estate  was  enlarged  to  an  es-  (d)  Martin  v.  Long,  2  Vern.  151 ;  Paw- 

tate  tail,  the  remainder  was  said  to  be  lett  v.  Doggelt,  Id.  86  ;  Bradshaw  v.  Skil- 

vested,  as  to  which  see  above,  pp.  *446,  beck,  2  Bing.  (N.  S.)  182,  the  words  in 

*516,  n.  (d).  this  case  were  ambiguous,  but  held  eqiva- 

(a)  17  Ir.  Com.  Law  Rep.  (N.  S.)  692,  lent  to  the  expression  in  the  text ;  and 

citing  a  suggestion  toade  by  the  author,  see  Balgiiy  v.  Hamilton,  Mose.  186. 

ante  p.  *272,  which  is  discountenanced  by  (e)  Aide  p.  *505.] 

[Vol.  n.  *522] 
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The  effect  of  the  words  "at,"  "on"  and  "after"  death,  applied  to 
gifts  over  of  personal  estate,  has  been  the  subject  of  frequent  discus- 
sion.] 

In  Pinbury  v.  Elkin  (/)  a  testator  having  made  his  wife  executrix, 
and  given  her  all  his  sroods.and  chattels,  provided  that  if 

"Afterhlsde-         ,,,,-,.         ...  ,       ,.       /    n     ,  ,•        t         ■, 

cease"  held       she  should  die  Without  issue  by  hirn  (o)  then  after  her  de- 

restriotive.  .     "^  /■"  '' 

cease  (A)  £80  should  remain  to  his  brother  J.  Lord 
Parker,'  C,  held  that  the  words  imported  a  dying  without  issue  at  the 
death,  for  that  a  contrary  construction  would  be  repugnant  to  *the 
words  "after  (i.  e.,  immediaidy  after)  her  decease,"  which  would  be 
carrying  the  payment  beyond  the  day,  and  would,  he  said,  be  as  absurd 
as  to  appoint  the  day  of  payment  to  be  to-morrow,  if  it  shall  rain  this 
day  twelvemonth.il 

Sir  W.  Grant  has  [i)  intimated  a  doubt  whether  the  word  "  after " 
was  properly  construed  immediately  after  in  the  last  case. 

"Immediately  A  . 

after  the  de-       But,  of  course,  there  can  be  no  difficulty  (as  this  dictum 

cease  of  A.  ^        '  ^  \  ''    ^ 

impliedly  admits)  where  such  is  the  expression.  Accord- 
ingly, in  Stratton  v.  Payne  (A)  [it  seems  to  have  been  thought]  that  in 
case  of  a  bequest  to  A  and  the  heirs  of  her  body,  and  for  want  of  such 
issue  to  the  children  of  B  immediately  after  the  decease  of  A,  the  latter 
gift  was  good  by  reason  of  the  words  in  italics ;  [but  as  it  turned  out 
that  the  words  "after  the  decease  of  A"  had  been  erased  before  execu- 
tion of  the  will,  and  had  been  deliberately  excluded  from  probate,  the 
point  did  not  arise.] 

Pinbury  v.  Elkin  seems  to  have  been  followed  in  several  instances. 
,  Thus,  in  Wilkinson  v.  South,  (Z)  where  a  term  of  years 

cease  "held       was  bequeathed  to  A  and  to  the  heirs  of  his  body  and  to 

restnctive.  ... 

their  heirs  and  assigns  forever,  (m)  and,  in  default  of  such 
issue,  then  ajier  his  decease  to  B  and  his  heirs ;  this  was  held  to  be  an 
executory  bequest  to  B  in  case  of  A  dying  without  having  issue  at  his 
death. 

So,  in  Trotter  v.  Oswald,  (n)  where  a  testator  gave  the  residue  of  his 

(/)  1  P.  W.  663,  2  Vern.  758,  766,  Pre.  Snell,  2  Atk.  647. 

Ch.  483.  (l)  7  T.  B.  555.    [And  see  Gawler  v. 

(g)  See  ante  p.  *378.  Cadby,  Jao.  346,  where  the  words  were 

(h)  As  to  this  expression  applied   to  weaker,  and  as  to  which  see  ch.  XLIV.] 

toiscs,  see  ante  p.  *516.  (m)  The  circumstance  of  the  limitation 

11.  See  Marshall  v.  Eives,  8  Eich.  85.  being  in  these  special  terms  is  not  mate- 

{i)  See  Donn  v.  Penny,  19  Ves.  548,  1  rial.    They  amount  simply  to  an  absolute 

Mer.  22.  gift ;  see  post, 

{h)  3  B.  P.  C.  Toml.  99,  cit.  in  Bead  v.  (»)  1  Cox  317. 
[vol.  II.  *523] 


CHAP.  XLI.J   BY  FUETHEE  EXPEJSSSIONS — PEESONALTY.  329 

real  and  personal  property  to  the  use  of  B.  during  his  life,  and  to  the 
lawful  heirs  of  his  body  after  his  demise ;  but  in  case  of  his  dying 
without  issue  of  his  body,  after  his  deeease  he  gave  all  such  residue  to 
O. ;  the  question  was,  whether  the  bequest  over  of  the  personalty  was 
good.  Sir  LI.  Kenyon,  M.  R.,  said  that,  if  the  will  had  stopped  at 
the  bequest  to  B.  and  the  lawful  heirs  of  his  body,  it  would  clearly 
have  given  him  the  absolute  property  [in  the  personal  estate],  and  so 
if  it  had  rested  at  the  words  "  if  he  die  without  issue ; "  but  the  im- 
portant words  follow,  "  after  his  decease  I  give,"  &c.  These,  he  said, 
made  it  a  contingency  with  a  double  aspect;  if  he  had  had  a  child  at 
his  death,  then  the  limitation  over  would  have  been  at  an  end;  but,  if 
not,  it  was  within  legal  limits. , 

*But  in  Donn  v.  Penny  (o)  the  words  "  after  him  "  were  held  not  to 
vary  the  construction.     The  devise  was  in  the  following 

•'  .  "    "After  him" 

words:  "I  give  my  dearly  beloved  wife  all  the  real  and  held  not  to  be 

°  •'  ^  •'  ^  restrictive. 

personal  estates  for  her  life,  and  after  her  I  give  the  same 
to  my  cousin  E.,  all  my  real  and  personal  estates  to  him  and  his  male 
issue ;  for  want  of  issue  male  after  him  I  give  the  same  to  W.  and  his 
male  issue ;  for  want  of  issue  male  I  give  the  same  to  W.  and  S., 
taking  the  name  of  D.,  and  their  male  issue."  R.  having  died  without 
leaving  issue,  the  personal  estate  was  claimed  by  W.  the  next  legatee ; 
and  it  was  contended  for  him  that  the  words  "  after  her "  following 
the  gift  to  the  widow  meant,  immediately  after  her  decease,  and  that 
the  words  "  after  him  "  in  the  gift  in  question  might  receive  the  same 
construction.  But  Sir  W.  Grant  held  that  the  expression  was  too 
ambiguous  to  divert  the  words  of  the  devise  from  their  legal. con- 
struction. He  considered  the  testator  could  not  have  had  a  different 
intention  with  respect  to  this  legatee  and  the  several  legatees  whose 
.  bequests  were  in  the  same  words  without  this  expression  and  who  were 
postponed  to  him ;  and  as  already  noticed,  he  questioned  the  sound- 
ness of  Pinbury  v.  Elkin.  (p) 

The  observations  just  quoted,  and  those  which  occur  in  Barlow  v. 
Salter,  (o)    evince   the   extreme    reluctance   of    this    dis- 

■  T      .  .  ~  .,  „    Remarks  upoo 

tinguished  judge  to  permit  words  importing  a  failure  of    the  preceding 

issue  to  be  cut  down  by  an  equivocal  context.     That  no 

judge  of  later  times  would  have  departed  from  the  legal  sense  of  the 

(o)  19  Ves.  545,  1  Mer.  20,  with  which        {p)  Ante  p.  *522. 
compare  Porter  v.  Bradley,  3  T.  E.  143,         (q)  17  Ves.  483  ;  ante  p.  *514. 
unte  p.  *509. 
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words  upon  such  an  expression  as  that  in  Pinbury  v.  Elkin,  admits  of 
little  doubt  J  but  with  great  deference  it  is  submitted  that,  followed  as 
that  case  has  since  been,  and  particularly  in  Trotter  v.  Oswald,  and 
Wilkinson  v.  South,  (neither  of  which  was  cited  in  Donn  v.  Penny,)  it 
is  too  late  to  question  its  authority.  We  are  taught,  however,  by  Sir 
W.  Grant's  decision  in  Donn  v.  Penny,  that  the  doctrine  of  Pinbury 
V.  Elkin  will  not  be  applied  to  any  case  in  which  the  variation  of 
phrase  is  such  as  fairly  to  take  it  out  of  the  reach  of  its  authority. 
Where  the  words,  are  "  immediatdy  after  "  or  "  at  the  decease  "  of 
the  first  taker,  the  applicability  of  the  doctrine  of  Pinbury 
decease "  re-      v.  Elkin  seeins  to  be  still  more  conclusive  on  account  of 

stnctive. 

the  greater  definiteness  of  the  expression.  [Thus,  in 
Stratford  v.  Powell  (r)  where  personalty  was  bequeathed  to  the  testa- 
...    ,  .  tor's  wife  abso*Iutely,  "aad  after  failure  of  issue  at  and 

"At  their  /. 

death"  held      on  the  decease  of  my  wife,    then  over.     Lord  Manners 

restrictive.  .■ 

held,  that  the  gift  over  was  good  as  referring  to  failure  of 
issue  at  death.]  So,  in  Rackstraw  v.  Yile,  (s)  where  a  testator  having 
by  his  will  given  his  son  one-fourth  share  in  his  personal  estate,  by  a 
codicil  declared  that  his  son's  share  should  be  only  for  the  natural  life 
of  himself  and  his  wife,  provided  they  had  no  issue,  and  at  their  death 
should  become  a  part  of  the  residue.  Sir  J.  Leach,  V.  C,  held  that 
the  failure  of  issue  was  plainly  confined  to  the  death  of  the  survivor, 
by  the  direction  that  the  share  was  to  become  part  of  the  residue  at 
their  death. 

Of  course  the  word  "  then,"  as  commonly  interposed  between  two 
Word ''then"  limitations,  has  no  effect  in  restricting  words  importing  a 
totwM^?t??o  failure  of  issue  to  issue  living  at  the  death.  Used  in  this 
limitations.  ^^^^^^^  "then"  is  a  particle  of  inference,  connecting  the 
consequence  with  the  premises,  and  meaning  "  in  that  event,"  or  "  if 
that  happens."  12  Ifc  is,  therefore,  a  word  of  reasoning  rather  than  of 
time,  (t) 

[(r)  1  Ba.  &  Be.  1 ;  and  see  same  con-        12.  This  is  also  the  prevailing  construo- 

Btruction  applied  to  devises,  ante  p.  *517.]     tiod  in  the  United  States,  Matthews  ». 

(«)  1  S.  &  St.  604.  Daniel,  1  Murphy  42 ;  Brysou  v.  David- 

(t)  Per  Lord  Brougham,  in  Campbell  was  cited  with  commendation  by  Sir  K. 

V.  Harding,  2  E.  &  My.  411.     See  also  Bruce,  in  Pye  v.  Linwood,  6  Jur.  619, 

Stanley  v.  Lennard,  1  Ed.  87,  ante ;  Beau-  where  an  attempt  was  again  made,  and 

clerk  V.  Dormer,  2  Atk.  308  ;  [Gill  v.  Bar-  with  no  better  success,  to  found  an  argu- 

rett,  29  Beav.  372.]     The  above-quoted  ment  for  the  restrictive  construction  on 

passage  in   Lord  Brougham's  judgment  the  word  "  then.'' 
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III. — 2.  Another  ground  upon  which  the  words  in  question  have 
received  a  restricted  construction  is,  that  the  bequest  over 

I  T  1  n  1  m        1  .     ■      •         Bequest  over 

involves  a  personal  trust  and  conhdence.     io  this  prin-  involving  a 

•iTu-T^  r    \        n  /.-rj-.i  T~in/\     personal  trust. 

ciple  Mr.  Jb  earne  yy,)  reiers  the  case  of  Keily  v.  Fowler,  (a;) 


son,  Id.  143  ;  Chism  v.  Williams,  29  Mo. 
288 ;  Porter  v.  Boss,  2  Jones  Eq.  196 ; 
Clifton  V.  Haig,  4  Desaus.  330.  But  see 
Timberlake  v.  Graves,  6  Munf.  174. 

It  was  said  by  Napton,  J. ;  "  The  ques- 
tion is,  conceding  tliat  the  words  '  dying 
without  issue '  mean  an  indefinite  failure 
of  issue,  are  there  other  words  which,  of 
themselves  and  in  despite  of  this  general 
manifestation  of  intention  to  keep  the  prop- 
erty indefinitely  in  the  descendants  of  the 
first  taker,  point  incontestably  and  une- 
quivocally to  the  death  of  the  first  taker 
as  the  period  contemplated  by  tlie  testa- 
tor when  the  limitation  over  should  take 
efiect.  What  those  words  must  be,  or,  at 
all  events,  what  must  be  their  ynequivo- 
cal  import,  is  almost  as  well  settled  by  the 
precedents  as  the  rule  itself  *  *  .  * 
It  is  not  iiecessary  for  us  to  review  the 
cases,  it  is  sufficient  to  say  that  we  have 
found  no  case  which  would  warrant  the 
conclusion  that  the  particular  phraseology 
of  the  will  before  us  would  overrule  the 
general  import  of  the  words  '  dying  with- 
out issue.'"  Chism  v.  Williams,  29  Mo. 
288,  298.  The  phraseology  in  this  will 
was  "  then  and  in  that  case." 

Again,  in  a  case  where  the  provision 
of  the  will  was,  "  In  case  the  said  A.  E. 
E.  should  die  vrithout  issue  of  her  body  law- 
fully begotten,  then  and  in  that  case  I 
give,"  &c.,  it  wa$  said  by  Alvey,  J. :  "  It 
was  with  a  view  of  restricting  the  words 
die  without  issue,  and  to  make  them  im- 
port a  dying  without  ipsue  living  at  the 
death  of  the  first  taker,  that  so  much 
stress  was  placed  in  argument  upon  the 
words  then  and  in  that  case,  following  the 
words  die  without  issue  of  her  body  law- 
fully begotten.  It  was  insisted  that  the 
word  then,  taken,  as  an  adverb  of  time. 


has  reference,  not  to  the  contingent  event 
when  issue  might  become  extinct,  but  to 
the  time  of  the  death  of  the  first  taker. 
And  there  are  cases  where  that  form  of 
expression,  especially  in  regard  to  be- 
quests of  personalty,  where  slight  circum- 
stances are  relied  upon  to  support  an  ex- 
ecutory bequest  over,  has  been  allowed' 
some  weight.  But  bearing  in  mind  that 
this  devise  is  to  be  read  and  construed 
now  as  it  would  or  should  have  been  read 
and  construed  at  the  date  of  the  will,  and 
that  no  subsequent  events  can  operate  to 
change  that  construction,  the  question  is, 
was  it  not  the  real  intention  of  the  testa- 
trix to  devise  the  property  to  her  grand- 
daughter and  her  issue  or  posterity  if  any 
she  should  have  ;'but  if  she  should  have 
none,  or  if  her  issue  should  become  ex- 
tinct, no  'matter  when,  that  then  the  prop- 
erty should  go  over  to  the  next  devisee  or 
his  heirs.  If  this  be  the  real  intent  and 
scope  of  the  devise,  the  case  is  too  plain 
for  argument ;  and  it  is  difficult,  indeed 
impossible,  to  discover  anything  on  the 
face  of  the  will  sufficient  to  countervail 
that  construction.  But  in  the  case  to 
which  we  have  already  made  so  much 
reference,  that  of  Newton  vs.  Griffith,  the 
words  '  then,  and  in  such  case,'  were  there 
used  in  connection  with  the  devise  over 
to  the  daughters,  and  though  there  are 
more  circumstances  in  that  case  than  the- 
present  that,  looked  to  the  meaning  of  a 
definite  failure  of  issue,  yet  there  was  no 
stress  laid  upon  those  words  whatever. 
It  has  been  strongly  urged,  however,  that 
because  it  does  not  appear  that  these 
words  were  deemed  of  importance  in  that 
case,  and  were  not  considered  in  deciding 
upon  the  validity  of  the  devise  ove%  or, 
in  other  words,  because  the  decision  is 


(u)  Fea.  482. 


(x)  3  B.  P.  C.  Toml.  299,  Wilm.  298. 
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"where  a  testator  bequeathed  his  worldly  substance  unto  his  daughter, 
in  case  she  married  with  consent;  in  case  she  married  without  con- 
4sent,  she  was  to  have  only  twenty  cows  and  a  horse ;  and,  after  ap- 
pointing executors,  he  provided  that  in  case  his  daughter  should  die 
without  issue,  his  substance  should  return  back  to  his  executor,  to  be 
■distributed  as  he  should  therefore  direct ;  and,  lastly,  in  case  his  said 
'daughter  should  marry  without  consent,  or  die  vdthout  issue,  his  sub- 
stance should  return  bach  to  his  executors,  to  be  by  them  distributed  in 
manner  following,  viz.,  to  J.  D.  £100  and  several  other  pecuniary 
legacies,  and  to  his  daughter  twenty  cows  and  a  horse.  It  was  held, 
*hat  the  bequest  over  was  to  take  effect  on  the  death  of  the  daughter 
without  issue  living  at  the  death. 

This  case,  and  the  ground  for  it  above  suggested,  were  disap*proved 

of  by  Lord  Thurlow  in  Bigge  v.  Bensley,  (y)  who  observed, 
upon  KeUy  v.     "  that  it  would  be  better  to  say  that  in  Keily  v.  Fowler 

there  was  no  rule  of  construction  than  Mr.  Fearne's." 
The  fact  probably  was,  that  this  very  learned  writer,  finding  the  case 
so  decided,  put  it  upon  the  best  ground  he  could  discover.  The 
ground,  however,  to  which  he  has  referred  it  does  not  exist ;  for  the 
trust  was  not  necessarily  personal  to  -the  executors  named,  but  might 
have  been  executed  by  the  representatives  of  the  survivor :  and  as  it 
as  clear  that  a  transmissible  trust  raises  no  stronger  argument  against 
the  ordinary  construction  than  a  transmissible  interest ;  e  consequentia, 
a,  personal  trust  {i.  e.,  exclusively  personal)  does  raise  as  strong  an  ar- 


silent  in  regard  to  them,  they  should  be  the  most  pernicious  consequences.  Over- 
laid hold  of  in  this  case,  in  order  to  dis-  refinements  and  unsubstantial  distinctions 
tinguish  this  from  the  case  of  Newton  vs.  should  be  indulged  in  no  class  of  cases  ; 
■Oriffith.  But  we  are  not  of  that  opinion,  but  above  all  others  should  such  refine- 
The  case  of  Newton  vs.  GriflSth  has  stood  ments  and  distinctions  be  excluded  in 
the  test  of  a  half  century,  and  has  become  cases  involving  the  principles  of  real 
a,  landmark  in  the  real  property  law  of  property  law.  Indeed,  if  this  court  were 
this  state.  How  many  valuable  titles  now  to  give  to  the  words  then,  and  in  that 
imay  have  been  acquired  and  are  still  case  the  force  and  effect  for  which  the  ap- 
held  upon  the  authority  of  that  case,  it  pellants  contend  should  be  allowed  them 
would  be  difficult  to  conjecture,  though  we  should  virtually  overrule  Newton  vs. 
■we  may  suppose  them  to  be  many.  After  Griffith  : — an  act  the  responsibility  for 
this  great  length  of  time,  and  the  re-  which  we  are  not  willing  to  assume." 
peated  recognition  of  the  authority  of  the  Josetti  v.  McGregor,  49  Md.  202,  213. 
■case,  by  the  courts,  any  decision  by  this  (y)  1  B.  C.  C.  187.  [The  citation  in 
•court,  in  the  slightest  manner  questioning  the  text  is  from  Fea.  C.  E.  484,  n.  by  But- 
ter qualifying  the  decision  made  in  that  ler.  Brown's  report  is  different,  and  not 
■case,  might  and  probably  would  lead  to  very  intelligible.] 
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gument  as  a  personal  interest,  (z)  The  argument  fpunded  on  the 
nature  of  the  property  given  over  to  the  daughter,  namely,  cows  and 
horees,  to  which  Mr.  Fearne  also  alludes,  appears  to  be  not  more  con- 
clusive. 

A  limitation  to  the  survivor  of- several  [living]  persons  in  default 
of  issue  of  either  rformsl  another  exception  to  the  rule 

TVTiere  the 

which  construes  these  words  to  import  an  indefinite  fail-  gift  over  is  to 
ure  of  issue ;  ["  for  it  will  be  intended  that  the  gurvivor 
was  meant  individually  and  personally  to  enjoy  the  legacy,  and  not 
merely  to  take  a  vested  interest  which  might  or  might  not  be  accom- 
panied by  actual  possession."  (a) 

Thus,  in  Hughes  v.  Sayer,  (b)  where  a  testator  gave  a  share  of  his 
residuary  personal  estate  to  A  and  B,  "  and  upon  either  presumption 
of  their  dying  without  children,  then  to  the  survivor,"  it  a^thTre-"''* 
was  held  that  the  words  "  dying  without  children  "  (which  Sruotton  w;s 
were  understood  to  be  equivalent  in  that  case  to  "  dying  "'**°''®"^- 
without  issue  ")  must  be  taken  to  be  children  living  at  the  death  of 
the  party,  because  if  either  of  the  legatees  died  leaving  issue,  it  was 
not  probable  that  the  survivor  would  live  to  see  a  failure  of  issue,  in 
the  general  sense.] 

With  this  agrees  Ranelagh  v.  Eanelagh,  (c)  where  one  of  several 
grounds  upon  which  words  referring  to  the  failure  of  the  issue  of 
certain  pecuniary  legatees  were  held  not  to  import  an  indefinite  failure 
of  issue  (so  as  to  turn  express  life  interests  previously  given  to  the 
legatees  into  absolute  interests),  was,  that  the  ulterior  gift  which  the 
word  in  question  served  to  introduce  was  in  favor  of  the  "  survivors  " 
of  the  legatees ;  which  *term,  it  was  considered,  meant  according  to 
its  more  obvious  sense  persons  living,  and  was  not  used  synonymously 
with  others,  so  as  to  confer  interests  transmissible  to  the  representatives 
of  predeceased  legatees.  [And  a  similar  decision  was  made  in  West- 
wood  V.  Southey.  (d) 

So,  in  Turner  v.  Frampton,  (e)  where  the  bequest  was  to  A  and  B 
"  if  living"'at  my  death,  but  if  either  of  them  shall  happen  to  die  be- 
fore me  or  at  any  time  after  without  issue,  then  I  give  the  share  of  him 

(2)  As  to  which,  see  a»ie  pp.  *513,  *514.         [(d)  2  Sim.  (N.  S.)  192.     See  also  per 

[(a)  Per  Sir  W.  Grant,  M.  E.,  Massey  Lord  Brougham,  2  E.  &  My.  405  ;  Fisher 

V.  Hudson,  2  Mer.  133.  v.  Barry,  2  Hog.  153. 

(b)  1  P.  W.  534.]  (e)  2  Coll.  331. 

(c)  2  My.  &  K.  441. 
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or  her  so  dying  and  without  issue  to  the  survivor  of  them ; "  Sir  J. 
K.  Bruce,  V.  C,  held  that,  this  meant  failure  of  issue  at  death.  (/) 
But  the  presumption  in  favor  of  a  limited  construction  of  the  words 
"  in  default  of  issue "  arising  from  the  use  of  the  word 
M^iS'^where  "  survivor "  is  repelled  where  words  of  limitation  are 
"Bufvivor"  superadded  to  that  word.  The  addition  excludes  the  pre- 
words  of  sumption  that  it  was  a  mere  personal  benefit  that  was  in- 

tended for  the  survivor :  for,  though  there  should  be  no 
such  failure  of  issue  as  would  enable  him  personally  to  take,  yet  his 
representatives  would  be  entitled  to  claim  in  his  right  whensoever  the 
failure  of  issue  should  happen.  13  Sir  W.  Grant,  M.  E..,  who  thus 
stated  the  rule  in  Massey  v.  Hudson,  (g)  acted  upon  it  in  that  case, 
where  words  of  limitation  were  superadded,  and  on  the  same  occasion 
discovered  that  Nicholls  v.  Skinner,  (h)  with  which,  as  reported,  his 
decision  appeared  to  clash,  was  in  fact  an  additional  authority  in  favor 
of  it. 

It  is  to  be  observed  that  the  reasons  given  by  the  M.  R.  for  the  dis- 
tinction allowed  in  cases  where  the  representatives  of  the  "  survivor  " 
are  expressly  mentioned  seem  to  apply  with  equal  force  to  every  case 
where  the  survivor  takes  more  than  a  life  interest  under  the  will, 
whether  the  representatives  are  mentioned  or  not.  The  cases,  how- 
ever, show  that  it  is  the  fact  that  they  are  mentioned,  rather  than  the 
«ffect  produced,  which  creates  the  distinction ;  (i)  since  the  restricted 

"  Survivor  "  not  read  "  other  "  where  make  the  first  taker  have  a  life  estate, 

it  would  make  the  gift  over  void. — (/)  and  the  issue,  or  heirs  of  the  body,  take 

Where  "  survivors "  means,  as  it  some-  as  purchasers,  by  way  of  remainder.  But 

times  does,  ''others,"  (post  ch.  XL VII.,)  where  words  of  inheritance  or  succession 

the  gift  over  is  clearly  on  an  indefinite  are  superadded  to  the  limitation  in  favor 

failure  of  issue,  and  void  ;  and  it  was  said  of  survivors,  who  are  to  take  after  a  gen- 

\)j  the  judges  who  decided  Westwood  v.  eral  failure  of  the  issue  of  the  first  taker, 

Southey  and  Turner  v.  Frampton,  that  in  such  issue  cannot  take  as  purchasers.  The 

ambiguous  cases  (which  they  considered  ulterior  limitation  over  in  such  a  case, 

them  to  be)  the  law  leaned  in  favor  of  would,   itself,   fail   for  remoteness,   and, 

that  interpretation  of  "  survivors  "  which  therefore,  cannot  impart  suoh  a  restrictive 

would  support  the  bequest  over.   Cf.  Har-  modification  to  the  words,  heirs  of  the 

ris  V.  Davis,  1  Coll.  416,  post  J  4.]  body,  or  issue,  as  to  make  them  mean 

13.  Barksdale  v.  Gamage,  3  Rich.  Eq.  heirs  of  the  body,  or  issxie,  living  at  the  death 

271.    In  this  case,  at  page  273,  it  was  said  of  the  first  taker.'' 

by  Dargan,  Ch. ;  "  In  personal  property,         [(j)  2  Mer.  134 ;  see  also  CDonohoe  v. 

a  limitation  to  the  survivors  of  living  King,  8  Ir.  Eq.  Eep.  185. 
persons  has  the  efiect  of  qualifying  the        (A)  Pr.  Ch.  528.    The  gift  was  to  sur- 

generality  of  a  gifl  to  the  first  taker,  and  vivors  and  their  heirs. 
his  issue,  or  the  heirs  of  his  body  /  so  as  to        (i)  See  a   somewhat   analogous    case 
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construction  has  *prevailed  in  consequence  of  the  use  of  the  word 
"survivor"  in  many  cases  where  such  survivor  has  taken  a  trans- 
missible interest.]  (k) 

So,  if  the  ulterior  bequest  which  is  to  take  effect  on  the  failure  of 
issue  be  to  persons  who  shall  be  living  at  the  time,  the  same  reasoning 
seems  to  apply ;  but,  in  order  to  let  in  the  force  of  this  argument,  the 
ulterior  bequest  must  be  so  framed  as  to  be  confined  to  persons  living 
at  the  death  of  the  testator,  and  must  not  embrace  an  indefinite  range 
of  unborn  persons.  {!)  [When,  however,  it  is  once  ascertained  by  the 
■description  of  the  ulterior  legatees  as  living  at  the  period  of  failure, 
that  failure  at  the  death  of  the  party  is  meant,  an  alternative  gift,  to 
take  effect  if  none  of  those  legatees  are  then  living,  to  others  not  so 
described,  must  also  be  valid.]  (m) 

And,  of  course,  if  the  event  which  is  made  the  condition  precedent 
of  the  ulterior  gift  is  not  the  fact  of  the  legatee  surviving  Diati„„tio„ 
the  extinction  of  issue,  but  merely  that  of  his  surviving  '^^^^"^ 
the  person  whose  failure  of  issue  is  referred  to,  no  ground  afdeSh  S"^ 
is   thereby  laid  for   the  restricted  construction,  as  the  SefsTi^™* 
ulterior  gift  might  be  intended  to  confer  a  vested  interest    ^"*  '"' 
on  the  death  of  such  person,  to  take  effect  in  possession  in  favor  of  the 
representatives  of  the  legatee  on  the  failure  of  issue  at  any  remote 
period. 

Thus,  in  Garratt  v.  Cockerel!,  (n)  where  a  testator,  after  bequeathing 
his  personal  estate  to  his  children,  added,  "  should  all  my  children  die 
without  heirs,  my  property  in  that  case  to  be  divided  equally  between 
the  children  of  my  brothers  and  sisters  alive  at  the  death  of  my  last 
child."  The  question  was,  whether  the  word  "  heirs  "  (which,  it  was 
admitted  was  synonymous  with  issue)  imported  an  indefinite  failure  of 
issue,  in  which  case  the  gift  over  was  void  for  remoteness.     Lord 

Hodges  V.  Grant,  L.  E.,  4  Eq.  140 ;  and  in  case  the  prior  legatee  should  die  with- 

on  the  significance  in  gifts  of  personalty  out  issue,  to  such  of  the  testatrix's  "  near- 

of  the  presence  or  absence  of  words  of  est  relations  as  should  at  that  time  be 

limitation,   see  Lonsdale  v.   Berchtoldt,  living,"  was  held  to  be  void.    But  it  was 

Kay  646.  not  argued  that  "relS,tions"  meant  such 

(k)  Hughes  v.  Sayer,  Turner  v.  Framp-  as  should  answer  the  description  at  the 

ton,  Westwood  v.  Southey,  Greenwood  v.  testatrix's  death ;  see  ante  p.  *130. 
Verdon,  all  stated  ante  pp.  *511,  *526.]  (m)  Jones  v.  CuUimore,  3  Jur.  (N.  S.) 

{1}  See  Campbell  v.  Harding,  2  E.  &  404.    See  also  Gee  v.  Liddell,  L.^  E.,  2 

My.  390 ;  [Webster  *.  Parr,  26  Beav.  236 ;  Eq.  341. 
«ee  also  Prior  on  Issue,  p.  85.    In  Des-        (n)  1  Y.  &  C.  C.  C.  494. 
touches  V.  Walker,  2  Ed.  261,  a  bequest, 
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Langdale,  M.  R.,  and  Sir  K.  Bruce,  V.  C,  successively  decided  in  the 
affirmative,  being  of  opinion  that  the  terms  of  the  gift  over  did  not  (as 
contended)  restrict  the  contingency  to  the  failure  of  issue  at  the  decease 
of  the  last  child.  "  Can  the  words  '  at  the  death  of  my  *last  child,' 
(said  the  V.  C.)  be  applicable  to  the  actual  division  of  the  property  as 
well  as  to  the  period  at  which  the  collateral  relatives  intended  to  be 
benefited  were  to  be  ascertained  ?  Are  they  sufficient,  in  a  case  of  this 
kind,  to  show  that  he  meant  the  selected  collateral  relatives  to  become 
entitled  in  possession  '  at  the  death  of  his  last  child,'  if  at  all  ?  Do 
they,  in  short,  furnish  grounds  solid  enough  to  support  the  restrictive 
construction  of  the  phrase  'die  without  heirs'?  Here,  as  it  seems  to 
me,  lies  the. difficulty  of  the  case.  It  is  true,  as  Sir  "W.  Grant  said,  in 
Massey  v.  Hudson,  (o)  '  a  bequest  to  A  after  the  death  of  B  does  not 
import  that  A  must  himself  live  to  receive  the  legacy.  The  interest 
vests  at  the  death  of  the  testator,  and  is  transmissible  to  representa- 
tives, who  will  take  whenever  the  event  of  B's  death  may  happen.  So, 
if  the  bequest  be  to  A,  in  case  B  shall  die  without  issue.  If  that  were 
allowed  to  be  a  good  bequest,  A's  representatives  would  be  entitled  to 
take  at  whatever  time  the  issue  might  fail.  It  is  for  that  reason  that 
it  is  held  too  remote.' " 

III. — 3.  Another  class  of  cases  remaining  to  be  noticed  is,  where 
the  words  importing  a  failure  of  issue  are  preceded  by  a 

Prior(implied)  .        ,    •  .       i    p     ,        ^  .  ./.  , 

^  to  issue  at  pbwer  implymg,  m  default  of  appomtment,  a  gift  to  the 
issue  of  the  donee  living  at  his  decease.  In  this  situation 
the  words  in  question  are  evidently  referential,  and,  as  such,  may  seem 
to  belong  to  the  preceding  chapter,  where  indeed  the  cases  have  been 
briefly  noticed  ;(p)  but  they  suggest  a  few  observations  which  will 
more  properly  find  a  place  here. 

The  authorities  for  this  exception  to  the  indefinite  construction  are 
Target  v.  Gaunt  (5)  and  Hockley  v.  Mawbey.  (r)  In  Target  v.  Gaunt, 
a  term  of  years  was  bequeathed  to  H.  for  life,  and  no  longer ;  and, 
after  his  decease,  to  suoh  of  the  issiie  of  JI.  as  he  should  by  will  appoint, 
and  in  case  H.  should  die  without  issue,  then  over.     The  question  was, 

(0)  2  Mer.  130.  p.  *449 ;  Keating  v.  Keating,  LI.  &  G. 

(p)  Ante  p.  *449.  temp.  Plunk.  291.]     But   see  Simmons 

Iq)  1  P.  W.  432, 10  Mod.  402,  Gilb.  Eq.  v.  Simmons,  8  Sim.  22,  post  p.  *532  ;  and 

Cas.  149.  see  Martin  v.  SwannfeU,  2  Beav.  249 ;  Cro- 

(r)  1  Ves.,  Jr.,  143,  3  B.  C.  0.  82 ;  [see  zier  v.  Crozier,  2  Con.  &  L.  294,  3  D.  & 

also  Leeming  v.  Sherratt,  2  Hare  14,  stated  War.  373. 
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whether  the  bequest  over  was  good ;  and  Parker,  L.  C,  decided  in  the 
affirmative,  observing  that  it  must  be  intended  such  issue  ^o  auoh  of  the 
as  H.  should,  or  at  least  might,  appoint  the  term  to,  which  S^'shouidb^f 
must  be  intended  issue  then  living;  and  that  this  construe-  ^"^pp"°*- 
tion  should  be  the  more  *favored,  in  regard  it  supported  the  will, 
whereas  the  other  (i.  e.,  that  the .  testator  meant  whenever  there  was  a 
failure  of  issue)  destroyed  it. 

In  Hockley  v.  Mawbey  a  testator  devised  freehold  and  leasehold 
estates  to  A  for  life,  and  after  her  decease  to  his  son  B, 

t    !•      •  7       /•  77      7  7      7  7       7-      To  B.  and  his 

and  his  issue  lawfully  begotten  or  to  be  begotten,  to  be  di-  issue,  to  be  di- 
vided among  them  as  he  [R.)  should  think  fit,  and  in  case  should  think 
Ae   should  die  without  issue,  over. ,  One   question   was, 
whether  R.  took  an  estate  tail  in  the  realty,  and  ah  absolute  interest 
in  the  personalty,  or  a  life  interest  only  in  both.     Lord  Thurlow  wa3 
of  opinion  that  he  had  only  an  estate /or  life.    It  was  evident,  he  said, 
that  the  testator  did  not  intend  the  property  to  go  to  the  issue  as  heirs 
in  tail  j   for  he  meant  that  they  should  take  distributively,  (s)  and 
according  to  the,  proportions  to  be  fixed  by  the  son,  and  that  it  had 
often  been  decided,  that  where  the  gift  was  in  that  way,  the  parties 
must  take  as  purchasers.     After  some  further  remarks,  he  intimated 
an  opinion  that  the  children  took  an  interest  independently  of  the 
power,  which  only  authorized  the  son  to  fix  the  proportions,  and  not 
to  choose  whether  they  were  to  take  at  all :  and  that  the  objects,  who- 
soever they  were,  must  be  in  existence  during  the  life  of  the  smi, 

[So  in  Eastwood  v.  Avison,  (<)  where  a  testator  devised  land  thus, 
"  To  S.  son  of  my  son  W.,  and  if  he  shall  die  without 

7        T-1     /»        •  I        1  'f*    Similar  cotl- 

is»ue  that  property  shall  return  to  the  E. -family,  but  if  structionof 
he  lives  to  have  children  he  shall  have  power  to  make  a 
will  of  it  to  his  children ; "  it  was  held  that  the  issue  on  failure  of 
which  the  property  was  to  return  to  the  E.  family  meant  the  children 
to  whom  S.  had  power  to  leave  it  if  he  should  have  any;  and  that 
again  meant  children  living  at  the  time  of  his  death,  as  it  was  to  such 
children  alone  that  he  could  leave  the  property  by  will :  S.  therefore 
had  an  estate  for  life  only. 

This  exception  to  the  indefinite  construction  prevails  therefore  in 
devises  of  real  estate  as  well  as  in  bequests  of  personalty.] 

It  will  be  observed  that  in  the  preceding  cases  there  was  no  express 
gift  to  the  issue,  except  as  objects  of  the  power.    It  is  now  clear,  how- 

(s)  As  to  this,  see  ante  p.  *428.  [{«)  L.  E.,  4  Ex.  141.] 
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ever,  (though  doubted  in  Target  v.  Gaunt,)  that  an  implied  gift  would 
be  raised  in  them  in  default  of  the  exercise  of  the  power;  (m)  and,  if 
the  power  extended  only  to  issue  living  at  the  death,  the  trust  was 
likewise  so  confined,  as  were,  pari  ratione,  the  words  referring  to  the 
failure  of  issue. 

*But  Hockley  v.  Mawbey  has  sometimes  been  cited  (a;)  as  if  the 
power  had  embraced  issue  generally,  subiect  only  to  the 

Observations        ^         .     .  .  .        .     "  i  ,         i  i  . 

upon  Hockley  restriction  on  its  exercise,  imposed  by  the  rule  against  per- 
petuities ;  but  this  supposition  not  only  imputes  to  Lord 
Thurlow  an  inaccuracy  of  statement  in  regard  to  the  limits  of  the 
rule,  (which  allows  a  term  of  twenty-one  years,  in  addition  to  a 
life,)  (y)  but  is  entirely  inconsistent  with  his  restriction  of  the  implied 
gift,  and  the  word^  introducing  the  limitation  over,  to  issue  living  at 
the  death,  for  which  there  was  no  pretext,  unless  the  power  was  con- 
fined to  such  issue :  and  the  effect  of  the  words  in  question,  if  not 
restricted,  must  inevitably  have  been  to  make  the  devisee  tenant  in 
tail,  which  is  the  conclusion  against  which  all  his  lordship's  reasoning 
is  directed. 

Without  entering  into  a  discussion  of  the  doctrine,  which,  in  such 
cases,  restricts  the  word  "  issue  "  to  objects  living  at  the  death,  on  the 
reasoning  derived  from  the  power,  it  is  sufficient,  for  the  present 
purpose,  to  show,  that,  where  the  term  is  so  restricted,  the  words 
introducing  the  devise  over  on  failure  of  issue  receive  the  same  con- 
struction, (z) 

It  may  be  remarked,  however,  that  if,  in  Target  v.  Gaunt  and 
Hockley  v.  JVTawbey,  there  had  been  an  express  limitation  to  the  issue 
in  default  of  appointment,  it  seems  that  such  limitation  could  not,  by 
implication,  have  been  confined  to  issue  living  at  the  deatli,  because 
the  power  embraced  such  objects  only,  (a) 

The  reader  will  have  perceived,  in  this  view  of  the  cases  regarding 
personal   estate,  how  readily  the  courts   from   an  early 

Principle  of  the  .,,.,,,■,-.  „  "^ 

early  rases        period  laid  hold  of  expressions  of  an  ambiguous  character 
in  order  to  confine  words  denoting  a  failure  of  issue  to  a 

(it)  See  Brown  v.  Higgs,  4  Ves.  708,  5  (a)  See  Smith  v.  Death,  5  Mad.  371, 

Id.  495,  8  Id.  661 ;  and  other  cases  cited  ante  vol.  I.,  p.  *552 ;  [Seale  v.  Barter,  2 

ante  vol.  I.,  p.  *551.  B.  &  P.  285 ;  and  per  Wigram,  V.  C, 

(sb)  See  Sug.  Pow.  (8th  ed.)  397.  Davidson  v.  Procter,  19  L.  J.,  Ch.  396, 

(y)  See  vol.  I.,  p.  *252.  14  Jur.  32 ;  Eoddy  v.  Fitzgerald,  6  H. 

[(«)  And  compare  Gee  v.  Corporation  L.  Cas.  823.]     See  also  Jesson  v.  Wright, 

of  Manchester,  stated  ante  p.  *512.]  2,  Bli.  1,  arUe  p.  *365. 
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^ying  without  issue  at  the  death,  and  thereby  avoid  the  giving  to  the 
first  taker  the  absolute  interest,  to  the  exclusion  of  the  legatee  over. 
It  is  clear,  that,  in  some  of  these  cases,  such  an  effect  has  been 
attributed  to  expressions  which  would  not,  at  this  day,  if  the  question 
were  res  Integra,  be  held  to  warrant  a  departure  from  the  ordinary 
legal  signification ;  and  they  were  decided,  too,  at  a  time  when  it  was 
not  so  well  settled  as  it  now  is,  that  the  restricted  construction  did  in- 
volve a  departure  from  that  signification,  as  to  personal  estate.  (6) 

*It  is  not  surprising,  therefore,  that  some  cases  should  have  occurred 
in  which  the  limited  construction  has  prevailed,  even  where  such  slight 
grounds  as  these  have  been  wanting ;  (e)  but,  as  to  which,  it  scarcely 
need  be  observed,  that  they  possess  no  authority  whatever. 

And  even  where  the  restricted  construction  is  apparently  well  sus- 
tained by  the  early  authorities,  the  practitioner  should  act  upon  the 
doctrine  with  caution,  seeing  that,  in  some  recent  cases,  the  courts  have 
evinced  a  disposition  not  to  pay  very  strict  regard  to  the  distinctions 
(unsubstantial  as  they  certainly  are)  presented  by  those  authorities. 
This  remark  is  forcibly  suggested  by  the  case  of  Simmons  v.  Sim- 
mons, {d)  where  the  testator  gave  all  his  real  and  personal  estate  to  a 
trustee,  in  trust  for  his  daughter  for  her  life  for  her  separate  use, 
adding,  "  at  her  decease  she  shall  be  at  liberty  to  will  the  same  to  her 
issue  as  she  may  think  fit ;  but  in  case  of  her  dying  without  issue,"  the 
testator  gave  the  property  to  his  brother  and  sister  for  their  lives,  and 
in  the  event  of  his  brother's  death  prior  to  the  death  of  his  daughter, 
then  to  the  children  of  his  brother.  It  was  contended,  on  the  authority 
of  Roe  V.  Jeffery  and  Target  v.  Gaunt,  that  the  gift  over  was  to  take 
effect  in  the  event  of  ^he  daughter  dying  without  leaving  issue  living 
at  her  death,  i.  e.,  issue  to  whom  she  might  "  will "  tne  property ;  but 
Sir  L.  Shadwell,  V.  C,  held  that  the  daughter  took  an  estate  tail  in 
the  lands  of  inheritance,  and  the  absolute  interest  in  the  personalty. 

It  does  not  appear  whether  the  V.  C.  by  this  decision  meant  to 
deny  the  authority  or  the  applicability  of  the  cited  cases.  [Their 
authority  was  recognized  in  Eastwood  v.  Avison.]  (e) 

(i)  The  contrary  was  maintained  in  (c)  Chamterlain   v.   Jacob,   Amb.  72. 

most  of  the  caaes  on  the  Bubjeot  in  Peere  See  also  Donne  v.  Merrefield,  cit.  Cas. 

Williams,   and    the    circumstance  upon  temp.  Talb.  56.    In  Atkinson  v.  Hutohin- 

which  reliance  is  now  placed,  as  taking  son,  3  P.  W.  258,  cited  in  the  same  place^ 

the  case  out  of   the  rule,   was  merely  the  material  word  leaving  is  omitted.  , 

thrown  in  as  an  auxiliary  argument  in  (d)  8*  Sim.  22. 

favor  of  the  limited  construction.  [(e)  L.  R.,  4  Ex.  141.] 
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1  Vlot.,  o.  26, 
§29. 

Words  Import- 
ing; a  failure  of 
issue,  refer  to 
failure  at 
death 


I"V. — The  rale  of.  construction  which  has  been  the  subject  of  dis- 
cussion in  the  present  chapter  is  abrogated  in  regard  to 
wills  made  or  republished  since  the  year  1837  by  the  act 
1  Vict.,  c.  26,  §  29,  of  which,  we  have  seen,  (/)  provides 
that  words  which  may  import  a  want  or  failure  of  issue 
of  a  person  in  his  lifetime  or  at  his  death,  or  an  indefinite 
failure  of  issue,  [which  includes  such  words  as  "  die  without  having  a 
son,"]  (g)  shall  be  construed  to  *import  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  death ;  [h)  14  but  on  this  enactment  are  engrafted 
an  exception  and  proviso,  which  exclude  the  operation  of  the  statute, 
in  cases  where  the  words  in  question  are  simply  referential  to  the 
objects  of  a  subsisting  estate  tail,  or  a  prior, gift.  The  result,  then,  of 
the  new  doctrine,  appears  to  be,  that  the  words  denoting  a  failure  of 
issue  refer  to  a  failure  at  the  death  in  every  case,  unless  one  of  two 
-except  in  two  points  Can  be  established : — first,  that  the  words  are  refer- 
"^™'  ential  to  the  objects  of  a  prior  estate  or  a  preceding  gift ; 

or,  secondly,  that  they  are  so  clearly  and  explicitly  used  to  denote  a 
failure  of  issue  at  any  time  as  to  exclude  the  statutory  rule  of  con- 
struction, which,  it  will  be  observed,  only  obtains  where  there  is  an 
ambiguity,  i.  e.,  where  the  words  may  import  either  a  failure  of  issue 
in  the  lifetime  or  at  the  death,  or  an  indefinite  failure  of  issue.  If^ 
therefore,  a  testator  by  a  will  made  or  republished  since  1837,  devise 
real  estate  to  A,  or  to  A  and  his  heirs,  and  if  A  shall  die  and  his 
issue  shall  fail  ai  any  time,  then  to  B,  A  will  take  an  estate  tail,  as  he 
formerly  would  have  done  without  these  special  amplifying  words. 


(/)  Ante  p.  *493.J§ 

[Xg)  Being  "words  of  precisely  the 
same  import,"  see  1  Ch.  D.  410. 
•  {h)  See  In  re  O'Bieme,  1  Jo.  &.Lat. 
352,  in  which  an  attempt  seems  to  have 
been  made  to  argue  that  the  very  words 
"  should  he  die  without  issue  "  indicated 
"the  contrary  intention."  See  also  per 
Hall,  V.  C,  Meredith  v.  Treffry,  12  Ch. 
D.  172,  and  gii.] 

14.  By  statute  of  many  states,  words  of 
limitation  on  failure  of  issue  are  made  to 
refer  to  a  definite  failure  at  the  death  of 
the  first  taker:  Alabama  (Code  1876,  § 
2181) ;  California  (1855) ;  Georgia  (Code 
1873,  g  2249 ;  Worrill  ^.  Wright,  25  Ga. 
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659) ;  Kentucky  (Kev.  Stats.  1877,  p.  586) ; 
Maryland  (1862) ;  Michigan  (Comp.  L, 
1871,  p.  1327) ;  Minnesota  (Stats,  at  Large 
1873,  p.  613) ;  Mississippi  (Laws  1857,  p. 
307;  Powell  v.  Brandon,  24  Miss.  343; 
Kirby  v.  Calhoun,  8  Sm.  &  M.  462); 
Missouri  (Wagn.  Stats.  1872,  ch.  140,  g 
5 ;  Faust  v.  Birner,  30  Mo.  414) ;  New- 
Jersey  (1851,  Rev.  Stats.  1877,  p.  1248,  § 
25  ;  Condict  v.  King,  2  Beas.  375) ;  New 
York  (2  Eev.  Stats.,  pt.  II.,  ch.  1,  I  22) ; 
North  Carolina  (1827,  Bat.  Eev.,  ch.  42, 
I  3) ;  South  Carolina  (1853,  Eev.  Stats. 
1873,  ch.  86, 1 10) ;  Tennessee  (Code  1858, 
I  2009) ;  "Virginia  (Code  1873,  ch.  112,  j 
10.) 
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•whicli  exclude,  beyond  all  question,  the  application  of  the  enacted 
doctrine. 

[Nor  does  the  act  apply  to  the  words  "die  without  heirs  of  the 
body"  for  there  is  no  ambiguity  in  them.  Thus,  in  Harris  j^^^  ^^^  ^^^^ 
V.  Davis,  (i)  where  freeholds  and  leaseholds  wer§  given  to  fng  without'" 
be  divided  between  several  persons  or  (read  "and")  their  ^«"s°f''°''y-' 
lawful  heirs,  and  in  case  of  there  being  no  heir,  (read  "  heir  of  the 
body,")  [k)  then  the  share  or  shares  to  be  divided  in  equal  parts  among 
the  surviving  legatees.  One  of  the  devisees  having  died,  a  bachelor, 
in  the  testator's  lifetime,  it  was  held  by  Sir  J.  K.  Bruce,  V.  C,  that  as 
to  the  freeholds  the  gift  over  of  the  deceased's  share  took  effect:  but 
that  his  share  of  the  leaseholds  lapsed.  The  V,C.  said  he  had  doubted 
■whether  it  might  not  be  possible  by  means  of  the  word  "surviving," 
or  from  the  joint  operation 'of  §  29  of  the  wills  act  and  the  doc- 
trine of  Forth  V.  Chapman,  to  hold  that  there  was  no  lapse.  But 
upon  consideration,"  he  thought  that  such  a  construction  of  the  will 
could  not  be  maintained.  It  seemed  to  him  that  the  words  "there 
being  no  heir"  must  be  held  to  poin^  to  an  indefinite  failure  of  issue, 
and  that  this  was  one  of  the  cases  in  which  "  surviving  "  must  be  read 
*"  other."  (l)  The  distinction  between  "  die  without  issue,"  or  similarly 
ambiguous  expressions,  and  die  without  "  heirs  of  the  body,"  was  more 
plainly  recogoized  by  Sir  W.  James,  L.  J.,  in  Dawson  v.  Small,  (m) 

It  has  been  doubted  whether  the  exception  depending  on  "such  per- 
son having  a  prior  estate  tail,"  &c.,  applies  to  a  gift  of   whetherwords 
personalty,  or  is  to  be  confined  to  a  devise  of  real  estate,   "rior'^fate 
in  which  alone  properly  speaking  there  can  be  an  estate  pTy  to  person- 
tail.     "  The  legislature,"  said  Lord  Campbell,  (n)  ^ay  *"''• 
bave  loosely  applied   these  words  to  personalty,  or  may  have  had 
reasons  for  intending  a  distinction  between  realty,  in  which  there  may 
be  an  estate  tail,  to  be  cut  off  by  a  disentailing  deed,  and  personalty 
not  attended  by  such  incidents."     Harris  v.  Davis  however  did  not 
turn  on  that :  and  in  Green  v.  Green,  (o)  where  freehold  and  leasehold 
property  was  given  to  A  and  the  heirs  of  his  body,  and  "  in  case  of 
failure  of  issue,"  over ;   it  was  held  by  Sir  J.  K.  Brace,  ~V-  C,  that 
although  strictly  speaking  there  could  not  be  a  bequest  of  personalty 

.[(i)  1  Coll.  416.  (n)  Greenway  v.  Greenway,  2  D.,  F.  & 

(ft)  As  to  this  see  ante  p.  *330.  J.  137. 

(l)  But  see  ante  p.  *527,  note  (/).  (o)  Green  v.  Green,  3  De  G.  &  S.  480. 
<m)  L.  K.,  9  Ch.  651. 
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in  tail,  yet,  looking  to  the  words  of  §  29,  A  was  entitled  to  the  lease- 
holds absolutely. 

Again,  the  act  does  not  apply  where  the  words  importing  a  failure 
Act  does  not  °^  '^^'^^  would.  Under  the  old  law,  have  been  construed 
*'^^l''Ji?hout  "^o*  t°  ^^^'^  t"^  ^"^  indefinite  failure  of  issue.  Thus,  in 
Stlre^oSdy  Morris  v.  Morris,  (p)  where  by  will  made  in  1839  the  de- 
f^en'^def-  visc  was  to  A,  and  if  he  should  die  without  issue  or  before 
""    ''■  he  should  attain  the  age  of  twenty-dne  years,  then  over,, 

it  was  contended  that  "  or  "  was  not  to  be  read  "  and,"  and  that  con- 
sequently, though  A  had  attained  twenty-one,  yet  the  gift  over  would 
take  effect  if  he  died  without  leaving  issue  at  his  death ;  but  Sir  J. 
Romilly,  M.  E.,  held  that  "  or  "  must  be  read  "  and,"  as  it  would  have 
been  before  the  act,  and  that  A  having  .attained  twenty-one  took  an 
indefeasible  estate  in  fee.  He  said  that  §  29  had  no  application  where- 
the  words  "  die  without  issue  "  were  coupled  with  other  words  which 
bad  been  the  subject  of  authority  and  decision,  such  as  "  dying  under 
twenty-one,"  nor  did  it  in  such  cases  alter  such  a  gift,  so  as  to  make  it 
determinable  upon  a  dying  without  issue  living  at  death  or  under 
twenty-one.  (5) 

So  in  Jarman  v.  Yye,  (r)  Sir  W.  P.  Wood,  V.  C,  held  that,  inas- 
much as  it  was  decided  before  the  act  by  Crowder  v.  Stone  *that  a 
limitation  over  on  the  death  of  A  without  issue  before  some  collateral 
event  (as  before  the  death  of  B)  meant  death  and  a  failure  of  issue 
both  happening  in  the  life  of  B,  such  a  limitation,  not  being  suscepti- 
ble of  the  alternative  constructions  mentioned  in  the  act,  was  not 
affected  by  it.] 

Cases  in  which  ground  is  afforded  by  the  context  for  excluding  the 
operation  of  the  statute  will,  probably,  be  of  rare  occurrence ;  for,  as 
the  legal  and  the  popular  signification  will  now  coincide,  it  cannot  be 
supposed  that  the  context  of  the  will  will  often  furnish  grounds  for 
negativing  the  restrictive  interpretation ;  and,  for  the  same  reason, 
there  will  be  less  anxiety  on  the  part  of  the  judicial  expounders  of 
wills  than  formerly  to  discover  grounds  for  departing  from  the  gen- 
eral rule — an  anxiety  which  contributed  not  a  little  to  encumber  that 
rule  with  its  numerous  distinctions  and  exceptions.  Where,  however,, 
the  context  does  require  that  the  words  should  be  read  as  importing  a 
general  failure  of  issue,  this  construction  must  be  attended  with  the 

(p)  17  Beav.  198.  I.,  p.  *505. 

(g)  See  oasea  on  this  subject,  ante  vol.        (r)  L.  E.,  2  Eq.  784,  ante  p.  *508.] 
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same  consequence  as  under  wills  not  within  the  statute,  whether  that 
consequence  be  the  raising  of  an  estate  tail  by  implication  in  the  per- 
son whose  issue  is  referred  to,  as  in  the  case  already  suggested,  or  the 
invalidating  of  the  gift  over,  which  is  dependent  on  the  failure  of 
issue.  Hence,  it  is  not  strictly  true  (as  some  have  supposed)  that  the 
recent  act  absolutely  excludes  the  implication  of  an  estate  tail  from  the 
words  denoting  a  failure  of  issue;  it  merely  requires  that  the  con- 
struction on  which  such  implication  is  grounded  be  sustained  by  other 
expressions  found  in  the  will ;  and,  as  we  may  confidently  assume,  for 
the  reason  already  suggested,  that  such  cases  will  be  very  infrequent, 
the  act  will  eventually  (though  it  may  be  not  very  speedily)  reduce  to 
insignificance  the  doctrine  respecting  the  implication  of  estates  tail 
from  the  words  in  question,  as  well  as  the  numerous  points  of  con- 
struction incidentally  treated  of  in  the  present  chapter. 


344 


CEOSS-EEMAINDEES, 


[chap.  XLH. 


*GHAPTER  XLII. 


WHAT  WORDS    EAISE    CEOSS-REMAINDEES    BY  IMPLICATION    AMONG 
DEVISEES  IN   TAIL. 


Words  "  in  defavU  of  such  Issue,"  &c.,  raise 
Oross-Renuimders,  when. — Alleged  Ex- 
ceptions;— where  the  Demise  is  to  more 
them  two ; — where  there  is  an  express 
Oross-IAmitation ;  where  the  Devise  in 


Tail  is  limited  to  the  Demsees  respect- 
ively.—  Words  "Remainder"  "Rever- 
sion" raise  Oross-Remainders,  when. 
As  to  Executory  ZVwfe. — General  Oomda- 


Where  lands  are  devised  to  several  persons  as  tenants  in  common  in 
Introductory  ^^^>  ^'i^  remainder  over,  the  question  arises,  whether, 
remarks.  .  ypgn  the  determination  of  the  entail  in  each  share,  such 
share  devolves  upon  the  other  co-devisees  in  tail,  or  immediately  goes 
over  to  the  remainder-man  of  the  entirety.  Such  reciprocal  limitations 
to  the  tenants  in  common  in  tail,  inter  se,  are,  in  professional  language, 
denominated  cross-remainders.  It  is  settled  that  in  wills,  as  dis- 
tinguished from  deeds,  (a)  they  need  not  be  limited  expressly,  (though 
in  correctly-drawn  wills  they  are  never  omitted,)  but  may  be  implied 
from  the 'context.  To  show  what  expressions  have  been  held,  in 
judicial  construction,  sufBciept  to  raise  such  implication,  is  the  object 
of  the  present  chapter.! 

The  principle  has  been  long  admitted  that  wherever  real  estate  is 
devised  to  several  persons  in  tail  as  tenants  in  common. 

General  prin-  "■  .  .  ' 

oipie  of  the       and  it  appears  to  be  the  testator  s  intention  that  not  any 
part  is  to  go  over  until  the  failure  of  the  issue  of  all  the 


(o)  Edwards  «.  AUiston,  4  Euss.  78. 
[Doe  V.  Birkhead,  4  Exch.  110.  The 
latter  case,  though  not  impugning  the 
principle  stated  in  the  text,  overrules  the 
former  on  another  ground.  And  see  Doe 
II.  Wainwright,  5  T.  E.  427 ;  Doe  v.  Do- 
well,  Id.  518.  As  to  marriage  articles, 
see  post  p.  *548,  n.] 

1.  As  to  cross-remainders  hy  itnplica- 
tion,  see  Allen  v.  Trustees,  102  Mass.  262; 
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Dow  V.  Doyle,  103  Id.  489 ;  Eodney  «. 
Burtin,  4  Harring.  183  ;  Kerr  v.  Vemor, 
66  Penna.  St.  326.  See  also  4  Kent  201 ; 
2  Washb.  on  Eeal  Prop.  516-18.  Where, 
in  a  devise  to  two,  their  seoeral  shares  are 
limited  over  to  third  persons,  on  the  fail- 
ure of  issue  of  either  of  them,  cross-re- 
mainders will  not  be  implied,  taldrick  v. 
White,  2  Bailey  442 ;  Fenby  t.  Johnson, 
21  Md.  106. 
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tenants  in  common,  they  take  cross-remainders  in  tail  among  them- 
selves.    The  great  struggle  has  been  to  determine  when  -v^rhat  expres- 
the  words  in  default  of  sueh  issue,  or  other  expression,  oroM-rlmain- 
iised  to  connect  the  devise  in  tail  with  the  succeeding  ***"■ 
limitation,  may  be  construed  to  demonstrate  such  an  intention.     In 
order  to  place  this  subject  fully  before  the  reader,  it  will  be  convenient 
briefly  to  trace  the  steps  by  which  the  rule  has  been  gradually  placed 
on,  or  rather  *restored  to,  its  present  enlarged  and  liberal  footing ;  and 
then  to  state  the  general  conclusions  which  the  cases  warrant. 

One  of  the  earliest  leading  authorities  is  an  anonymous  case  in 
Dyer,  (6)  where  a  man,  having,  five  sons,  and  his  wife  en-  Devise  over,  </■ 
ceinte,  devised  two-thirds  of  his  lands  to  his  four  younger  '^flMh^" 
sons  and  the  child  en  ventre  sa  mere,  if  it  was  a  son,  and  *"*"*'" 
to  the  heirs  male  of  their  bo(^ies  begotten,  and  if  they  all  five  should 
happen  to  die  without  issue  male  of  their  bodies,  or  any  of  their  bodies, 
lawfully  begotten,  then  the  testator  willed  that  the  said  two  parts  should 
revert  to  his  right  heirs.  It  was  held,  that  four  of  the  devisees  having 
died  without  issue  male,  the  survivor  was  entitled  to  the  whole;  it 
being  evidently  the  true  intent  of  the  devisor,  that,  so  long  as  there 
was  any  issue  male  of  his  body,  {qu.  of  the  bodies  of  any  of  the  five 
devisees  ?)  no  part  should  revert  to  the  heirs. 

So,  in  Holmes  v.  Meynell,  (c)  where  a  testator  devised  certain  lands 
to  his  two  daughters  and  their  heirs,  equally  to  be  di- 

,  7        7  7.        ■  7      —in  case  the 

vided  between  them  ;  and  in  case  they  happen  to  die  with-  devisees  died 

'  *J        -^  ^  without  issue. 

out  issue,  then  over;  the  daughters  were  held  to  be  tenants 
in  tail  in  common,  vnth  cross-remainders  in  tail.  2 

These  early  cases  accurately  represent  the  state  of  the  law  at  this 
day;  but  it  should  be  observed  that  at  one  period  a  notion  appears  to 
have  obtained  that  cross- remainders  could  not  be  implied  between 
more  than  two  persons. 

(J)  303  b,  13  Eliz.,  sometimes  errone-  21  Penna.  St.  248,  where  the  devise  was 

ously  referred  to  as  Clache's  Case,  as  to  to  A,  C  and  B,  with  remainder  to  survi- 

which  see  below,  p.  *539.  vors,  if  B  and  C  "  leave  no  heirs."     So  in 

(c)  Eaym.  452,  2  Show.  136.  Turner  v.  Fowler,  10  Watts  325,  in  a  de- 

2.  In  Lillibridge  v.  Adie,  1  Mason  C.  vise  to  A,  B  and  C,  "  neither  to  sell  to  any 

C.  224,  cross-remainders  were  implied  in  but  he  or  she  who  is  in  possession  of  the 

atdevise  to  A  and  B,  their  heirs  and  as-  remainder  and  at  the  decease  of  the  last." 

signs'  forever,  but  "  if  they  should  die  So  to  A  and  B,  with  remainder  to  their 

without  issue,"  over ;  so  Pierce  v.  Hakes,  issue,  and  remainder  over  on  the  death 

23  Penna.  St.  231 ;  Hoxton  v.  Archer,  3  of   the    survivor,    Seabrook    v.    Mikell,^ 

Gill  &  J.  199.    So  in  Wall  v.  Maguire,  Cheves  Eq.  (S.  C.)  80. 
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Thus,  in  Gilbert  v.  Witty,  (d)  a  testator  having  three  sons,  and  being 
seized  of  three  houses,  devised  one  of  the  houses  to  each 

House  to  each,  ,  , 

with  devise  if     son  and  his  heirs,  providing  that  if  all  his  said  children 

theyalldie,  &o.  ... 

should  depart  this  life  without  issue  of  their  bodies  lawfully 
begotten,  then  all  his  said  messuages  should  remain  and  be  to  his  wife 
and  her  heirs  forever :  it  was  held  by  Doddridge,  Houghton  and 
Chamberlain,  JJ.,  (Lea,  C.  J.,  doubting,)  that  these  words  did  not 
create  cross-remainders  between  the  sons,  but  that,  on  the  death  of  any 
one  of  them  without  issue,  his  house  should  go  over  to  his  mother. 
Doddridge  said  that  cross-remainders  might  be  implied  between  two, 
but  not  in  a  devise  of  several  houses  to  three  or  more  persons,  on  account 
of  the  uncertainty  and  inconvenience. 

Here  the  objects  were  not  devisees  in  common  of  undivided  shares 
Distinction  be-  1°  the  Same  land,  but  were  respectively  devisees  of  sepa- 
aiargernum-^  fate  tenements ;  and  it  is  also  observable,  that  Lord  Hale, 
evisees.  .^  Qq\q  j,_  Levingston,  (e)  in  stating  the  inadmissibility  of 
the  implication  *among  more  than  two  devisees,  illustrated  it  by  a 
similar  species  of  case. 

The  alleged  ground  for  the  distinction  between  the  favored  number 
of  two  and  a  larger  body  of  devisees  seems  to  be  altogether  futile,  (/) 
for  it  is  obvious  that  the  uncertainty  and  confusion  would  not  be 
greater  in  the  case  of  implied  than  in  that  of  express  remainders ;  and 
its  origin  can  hardly  be  otherwise  accounted  for  than  by  attributing  it 
to  the  general  indisposition  of  our  courts  in  early  times  to  adopt  modes 
of  construction  which  were  considered  (though,  in  this  instancfe,  erro- 
neously) to  have  a  tendency  to  create  questions  of  a  complex  or  subtle 
character.  The  doctrine,  indeed,  which  rejected  the  implication  be- 
tween more  than  two  devisees  did  not  long  (if  in  effect  it  ever  did) 
exist,  but,  for  a  considerable  period  after  it  was  virtually  exploded,  it 
was  permitted  to  preserve  a  semblance  of  authority :  for  the  judges, 
not  venturing  altogether  to  discard  the  distinction  in  regard  to  the 
number  of  devisees,  said  that  the  presumption  was  in  favor  of  cross- 
remainders  between  two,  but  between  more  than  two  they  were  rather 

(rf)  Cro.  Jac.  655.  would   have  entitled  the  lessor  of  the 

(e)  1  Vent.  224.  plaintiff  to  recover  twenty-five  undivided 

(/)  Indeed,  the  implication  of  cross-  three-huudred-and-sixtieth  parts  I   [t.  ,e., 

remainders  is  convenient,   as  preventing  -5^,]   Doe  d.  Gorges  v.  Webb,  1  Taunt. 

the  subdivision  of  shares.     In  one  case,  234. 

the  rejection  of  the  implication  docti-ine 
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to  be  presumed  against,  though  such  presumption  against  them  might 
be  repelled  by  a  plain  indication  of  intention,  (^r) 

Such  was  the  language  held  upon  this  subject  down  to  a  late  period. 
But  an  attentive  consideration  of  the  cases  will  show,  that  at  this  dajr 
at  least  there  is  no  real  difference  with  respect  to  the  number  of  per- 
sons bejtween  whom  cross-remainders  can  be  implied.  They  will  not 
be  raised  between  two  unless  an  intention  to  this  effect  can  be  collected  ; 
and,  if  such  intention  appear,  they  will  be  raised  among  a  larger  num- 
ber. 3 

Not  the  least  of  the  absurdities  flowing  from  the  distinction  in  ques- 
tion was  the  impossibility  of  applying  it  to  a  devise  to  a  class  of 
unascertained  objects,  who  might  consist  of  any  number  of  persons  in 
esse  at  the  testator's  death,  or  at  some  subsequent  period ;  a  difficulty 
which  was  noticed  by  Lord  Eldon  in  Green  v.  Stephens.  (A) 

*It  was  held  in  Clache's  Case,  (t)  that  cross-remainders  could  not  be 
implied  where  there  were  express  cross-limitations  among 

,        ,       .  ....  .  .        ,  1.1    Whether  eo;- 

the  devisees  in  tail  m  certain  events.*     A  testator  devised  jw-esscrosa- 

limitation  ex- 

a  messuage  to  his  daughter  A  and  her  heirs  forever,  and  ciudeaimpU- 

,  cation. 

his  principal  messuage  he  gave  to  T.  his  youngest  daugh- 
ter and  her  heirs,  and  if  she  died  before  the  age  of  sixteen,  A  then  living ^ 
he  willed  that  A  should  enjoy  the  principal  messuage  to  her  and  her 
heirs  forever ;  and,  if  A  should  die  having  no  issue,  T.  living,  then  he 
willed  that  T.  should  enjoy  the  share  of  A  to  her  and  her  heirs  for- 
ever ;  and  if  both  his  daughters  should  die  having  no  issue,  then  the- 
testator  devised  all  his  said  messuages  over  [to  the  two  daughters  of 
H.  C]  T.  died  having  attained  sixteen,  without  issue,  which  raised' 
the  question  whether  cross-remainders  could  be  implied  between  the 
daughters ;  and  the  court  held  that  they  could  not ;  for  the  testator 

(g)  See  Lord  Hardwicke's  judgment  in  Gray  18,  cross-remainders  by  implicatioQ 

Marryat  v.  Townly,  1  Ves.  104.     Lord  were  sustained  among  eight  devisees.' 

Mansfield's  judgments  in  Doe  d.  Bnrden  (h)  17  Ves.  74. 

V.  Burville,  2  East  48,  n. ;  Pery  v.  White,  (i)  Dy.  330  b. 

Ciowp.  780;  and  Phipard  I).  Mansfield,  Id.  4.  For  express  limitation  of  cross-re- 
800 ;  and  Sir  L.  Kenyon's,  in  Staunton  v.  mainders  in  tail,  see  Hawley  v.  North- 
Peck,  2  Cox  8  ;  Atherton  v.  Pye,  4  T.  K.  ampton,  8  Mass.  3 ;  Parker  u.  Parker,  5- 
713 ;  Doe  v.  Cooper,  1  East  236 ;  'and  Mete.  134 ;  Den  v.  Cook,  2  Halst.  41 ;. 
Watson  V.  Foxon,  2  East  40.  Smith  i>.   Post,   2   Edw.   523  ;    Clark  v. 

3.  See  Hoxton  v.  Archer,  3  Gill  &  J.  Baker,  3  Serg.  &  E.  470 ;   Simpson  v. 

199;  Wall  ».  Maguire,  21  Penna.  St.  248 ;  Coon,  4  Id.  368;   Baldrick  o.  White,  ^ 

Turner  v.  Fowler,  10  Watts  325 ;  Hun-  Bailey  442 ;  Earle  v.  Hopkins,  1  Brown& 

gerford  v.  Anderson,  4  Day  368 ;  2  Washb.  App.  (Pa.)  55. 
on  Eeal  Prop.  517.     In  Hall  v.  Priest,  6 
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never  intended  that  the  principal" house  should  go  to  A,  unless  T.  had 
died  within  the  age  of  sixteen  years;  and  no  implication  of  eross- 
remainders  could  arise  when  an  express  and  special  gift  and  limitation 
-was  made  by  the  devisor  himself.  Dyer  thought  there  was  no  entail, 
but  a  fee  simple  conditional :  but  the  other  three  judges  were  of  a  con- 
trary opinion. 

The  doctrine  of  Clache's  Case  was  much  canvassed  in  "Vanderplank 
<y.  King,  (k)  in  which  Sir  J.  Wigram,  V.  C,  decided,  after  much  con- 
sideration, that  the  introduction  of  an  express  limitation  of  cross- 
remainders  among  another  class  of  devisees  in  the  same  will  did  not 
repel  the  implication ;  observing,  that  an  express  gift  of  cross-remain- 
ders in  one  event  did  •  not  preclude  the  court  from  giving  cross- 
remainders  by  implication  in  another,  where  either  case  was  clearly 
within  the  scope  of  all  the  reasoning  upon  which  courts  have  pro- 
■ceeded  in  implying  cross-remainders. 

[Vanderplank  v.  King  is  clearly  distinguishable  from  Clache's  Case. 
The  latter  case  was  followed  in  Eabbeth  v.  Squire,  (Z)  where  a  testator 
devised  real  and  personal  estate  in  trust  to  pay  the  rents  of  one-fifth 
part  to  each  of  his  five  sons  and  daughters  for  life,  and  after  the  death 
of  each  to  his  or  her  children  whom  he  or  she  should  leave  at  his  or 
her  death,. in  equal  shares,  (for  life,  as  it  was  held,)  but  if  he  or  she 
should  leave  none,  then  in  trust  for  the  other  sons  and  daughters  for 
iheir  lives  and  the  issue  of  *such  as  should  be  dead,  as  before  directed, 
and  when  all  his  children  should  be  dead  the  testator  gave  the  whole 
property  in  trust  for  all  the  children  of  his  five  children  equally  in 
fee.  A  daughter  of  the  testator  died,  leaving  a  son,  who  died  before 
the  last  survivor  of  the  testator's  five  children.  The  share  of  the  de- 
ceased daughter  not  being  expressly  disposed  of  in  the  interval  after 
the  death  of  her  son,  it  was  contended  that  cross-remainders  to  the 
other  children  of  the  testator  and  their  children  must  be  implied ;  but 
it  was  held  otherwise  by  Sir  J.  Romilly,  and  on  appeal  by  Lord 
Chelmsford,  the  testator  having  himself  expressed  the  event  in  which 
such  remainders  should  take  effect  in  favor  of  those  objects,  viz.,  on  the 
death  of  a  child  without  leaving  a  child  living  at  his  or  her  death. 

Again,  in  Atkinson  v.  Barton  (m)  the  M.  R.  said  the  rule  in  Clache's 


(i)  3  Hare  1.     [See  also  Atkinson  v.  ants  for  life,  see  post  p.  *554. 

Holtby,  10  H.  L.  Cas.  313.  (m)  31  Beav.  277,  3  D.,  F.  &  J.  339. 

(I)  19  Beav.  77,  4  De  G.  &  J.  406.    As  The  deoisioti  of  the  L.  JJ.  was  reveraed 

to  implying  cross-remainders  among  ten-  in  D.  P.,  Atkinson  v.  Holtby,  10  it.  h. 
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Case  was  that  cross-remainders  cannot  be  implied  between  objects 
where  there  are  express  cross-remainders  between  the  same  objects  irt 
different  events ;  and  he  applied  the  rule  to  the  ease  before  him,  re- 
fusing to  imply  cross-remainders  between  several  stocks  or  branches 
of  issue  on  the  ground  that  there  were  express  cross-remainders  be- 
tween the  individuals  of  each  stock  or  branch.  But  this  was  going 
beyond  Clache's  Case,  and  involved  a  denial  of  Vanderplank  v.  King,, 
which  in  Rabbeth  v.  Squire  the  M.  E.  had  clearly  distinguished :  and 
his  decision  was  reversed  by  the  L.  JJ.  K.  Bruce  and  Turner. 

Sir  G.  Turner,  indeed,  went  further :  he  denied  that  Clache's  Case(n) 
had  laid  down  the  supposed  rule,  and  he  thus  stated  the 

fi,  .     ,  Turner,  L.  J., 

result  of  the  cases:    "Cross-remainders  are  or  are  not  to  oncuohe's 

Case. 

be  im*plied  according  to  the  intention,  and  the  circum- 
stance of  such  remainder  having  been  created  between  the  same  parties 
is  a  circumstance  to  be  weighed  in  determining  the  intention,  but  is  not 
decisive  upon  it."  (o)     Atkinson  v.  Barton,  however,  did  not  raise  this 
point. 

There  is,  perhaps,  no  great  practical  difference  between  the  rule  thus 
stated  and  the  rule  deduced  from  Claclne's  Case;  for  no  implication 
rule  of  construction  is  decisive,  the  intention  as  shown  by  byV^tiai'^ex- 
the  context  being  in  every  case  the  ultimate  test.     Thus,  'So!ffi™hr 
in  Coates  v.  Hart,  (p)  where  a  testator  gave  the  income  of   '"'"'^^'• 

Cas.  313,  on  another  ground;  avoiding  "all  the  premises,"  (both  houses,)  then 

the  particular  question  here  discussed  in  both  houses  were  to  go  over  if  she  died 

the  text.  having  no  children.    But  A.  "  refused  I. 

(n)  He  said,  that  the  decision  in  that  H.  and  took  to  husband  O.,"  so  that  (it  is 

case  proceeded  upon  an  express  limitation  subrnitted)  the  L.  J.'s  "  express  limita- 

over,  (not  stated  above,)  in  case  T.  should  tion"    did    not    come    into    operation, 

die  having  no  children,  and  not  upon  a  Hence,  doubtless,  its  omission  from  the 

cross-remainder  having  been  before  ere-  text,  and   (it  may  be  added)   from  the 

ated  in  a  different  event,  and  that  it  de-  statement  of  Clache's  Case  by  Vaughan, 

cided  "that  a  cross-remainder  could  not  C.  X,  Vaugh.  259. 

be  implied  against  an  express  limitation."        To  prevent  a  misconception  which  some 

Now,  the  limitation  here  alluded  to  is  of  Sir  Or.  Turner's  remarks  are  calculated 

contained  in  the  following  clause,  which  to  produce,  it  should  be  added  that  Mr. 

follows  the  statement  in  the  text:  "Pro-  Jarman  was  himself  the  author  of  the 

vided  always  that  if  A.  do  marry  I.  H.,  whole  of  vol.  II.  of  "  Powell  on  Devises," 

then  testator  wills  all  her  part  to  T.  and  and  that  the  present  treatise  was  published 

to  her  heirs  forever ;  provided  also  that  by  him  twelve  years  before  Kabbeth  v. 

if  T.  die  having  no  cliildreu   then   he  Squire  was  heard. 

willeth  all  the  premises  to  the  said  two        (o)  See  also  per  Wood,  V.  C,  In  re 

daughters  of  H.  C,"  i.  e.,  if  the  first  pro-  Clark's  Trusts,  32  L.  J.,  Ch.  525. 
viso  took  effect,  whereby  T.  would  get        {p)  3  D.,  J.  &  S.  504.] 
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one-fourth  of  his  residuary  estate  to  each  of  four  individuals  for  life, 
and  if  either  of  them  should  die  imder  twenty-one  and  toUhout  issue,  his 
share  of  income  to  go  to  the  survivors  for  life ;  and  from  and  after  the 
■death  of  either  of  the  four  leaving  issue,  the  principal,  to  the  income 
■whereof  their  deceased  parent  had  been  entitled,  was  given  to  such 
issue ;  and  the  testator  also  gave  to  such  issue  the  share  of  the  princi- 
pal to  the  income  whereof  their  deceased  parent  would  have  been  enti- 
tled if  he  had  survived  any  other  of  the  four  who  should  afterwards 
■die  without  issue  (not  repeating  "  and  under  twenty-one  ") ;  and  if  all 
the  four  should  die  without  either  of  them  leaving  issue,  the  whole 
residue  was  given  to  other  persons.  One  of  the  four  attained  twenty- 
•one  and  died  without  ever  having  a  child.  It  was  held  that  her  share 
■of  the  income  belonged  to  the  others  by  implication  for  their  lives. 
The  clause  immediately  preceding  the  ultimate  gift  over,  followed  as 
it  was  by  the  gift  over  only  in  the  event  of  all  four  dying  without 
leaving  issue,  appeared  to  Sir  G.  Turner,  L.  J.,  to  furnish  a  necessary 
inference  that  the  survivors  were  to  take  during  their  lives  the  income 
of  the  share  to  the  income  of  which  any  of  the  four  dying  without 
leaving  issue  had  been  entitled.  Sir  J.  K.  Bruce,  L.  J.,  thought  the 
age  which  the  deceased  legatee  attained  was  immaterial,  and  that 
whether  she  died  before  or  after  twenty-one  the  ulterior  enjoyment  of 
the  income  was  intended  to  be  the  same. 

Whichever  way  the  rule  is  stated,  the  result  in  this  case  must  on 
the  context  have  been  the  same.J 

It  has  been  long  settled,  that,  in  regard  to  executory  trusts,{q) 
In  the  case  of  ^°  cxpress  direction  to  insert  cross-remainders  among 
trifstof  egress  another  class  of  objects,  or  even  an  express  cross-limita- 
«™iuriveof"     tion  among  the  same  objects,  does  not  exclude  the  im- 

implioation.  pUcation. 

*Thus,  in  Burnaby  v.  GrifiBn,  (r)  where  a  testatrix  devised  her  real 
estate  to  trustees,  upon  trust  to  pay  one  moiety  of  the  rents  to  her 
sister  E.  for  life,  and,  after  her  decease,  the  testatrix  directed  the  trus- 
tees to  convey  and  settle  the  said  moiety  unto  and  upon  the  daughters 
of  E.  as  tenants  in  common  in  tail  general,  "with  cross-remainders  for 
the  benefit  of  such  daughters,"  remainder  to  the  younger  sons  of  E. 
successively  in  tail  male,  remainder  to  the  eldest  son  in  tail  general ; 

(g)  As  to  such  trusts,  see  ante  p.  *343.  issue,  did  not  exclude  an  implied  recip- 

(r)  3  Ves.  266,  268, 274.     [I.  e.,  an  ex-  rocal  limitation  to  C.  in  default  of  E.'s 

press  limitation  to  E.  in  default  of  C.'s  issue.] 
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and,  as  to  the  other  moiety,  upon  trust  for  the  testatrix's  niece  C.  for 
life,  "  with  the  same  limitations  to  her  daughters  and  sons  as  to  the 
children  of  E. ; "  and,  if  C.  should  depart  this  life  without  leaving 
any  issue  of  her  body  living  at  her  decease,  the  testatrix  directed  that 
her  sister  E.  should  receive  all  the  rents  for  life  ;  and  in  case  E.  and  C 
should  die  toithout  issue  of  their  respective  bodies,  or  all  such  issue  should 
die  without  issue,  she  then  gave  her  real  estate  to  four  cousins.  Lord 
Hardwicke  decreed,  that,  in  the  settlement  to  be  executed  under  this 
trust,  cross-remainders  were  to  be  inserted  not  only  between  the  child- 
ren of  E.  and  C  inter  se,  but  between  the  two  families. 

Another  ground  upon  which,  at  one  period,  it  was  held  that  the 
■words  "  in  default  of  such  issue,"  following  a  devise  to 
several  persons  in  tail,  did  not  create  cross-remainders,  tvm'-hJi^^ 
■was,  that  such  devise  was  limited  to  the  objects  "  respec-  neg^ive'tie 
tivdy ; "  and  it  was  even  so   determined  where  the   de- 
visees consisted  of  the  favored  number  of  two. 

Thus,  in  Comber  v.  Hill,  (s)  where  the  devise  was  to  the  testator's 
grandson  and  granddaughter,  R.  and  A.,  equally  to  be  ^^-^  and  a 
divided,  and  the  heirs  of  their  respective  bodies,  and  for  of aSrreOTee- 
defauU  of  such  issue,  then  over ;  it  was  held  that  there  for  default,'  """^ 
were  no  cross-remainders  by  implication  ;  for  it  was  said  *"' ' 
the  mere  words,  "and  for  default  of  such  issue,"  being  relative  to 
what  went  before,  only  meant  "  and  for  default  of  heirs  of  their  re- 
spective bodies ; "  and  then  it  was  no  more  than  if  it  had  been  a  devise 
of  one  moiety  to  R.  and  the  heirs  of  his  body,  and  of  the  other  moiety 
to  A.  and  the  heirs  of  her  body,  and  for  default  of  heirs  of  their 
respective  bodies,  then  over ;  iu  which  case  there  ^could  be  no  doubt. 

In  Williams  v.  Brown,  (f)  the  devise  was  in  nearly  similar  words, 
and  received  the  same  construction. 

*Again,  in  Davenport  v.  Oldis,  (m)  where  a  testator  devised  to  his 
son  and  daughter,  to  be  equally  divided  between  them,  and  _^^^  ^■^^^ 
the  several  and  respective  issues  of  their  bodies,  and  for  «™6™'aiidre- 

Jr  ,  y       "     J'^'     spectwe  issues 

want  of  such  issue,  to  his  wife  in  fee ;  Lord  Hardwicke  anl'for  want**' 
held  that  there  were  not  cross-remainders,  which,  not  being  *"• 
favored  by  the  law,  could  only  be  raised  by  an  implication  absolutely 
necessary ;  and  that  was  not  the  case  here,  for  the  words,  "  s&oeraL  and 
respedive,"  effectually  disjoined  the  title. 

(s)  2  Stra.  969,  Lee's  Caa.  temp.  Hardw.        («)  2  Stra.  996. 
22.  {u)  1  Atk.  579. 
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Lord  Mansfield,  too,  on  several  occasions  (though  Lord  Kenynn,  in 
Watson  V.  Foxon,  (x)  treated  his  opinion  as  being  the  other  way), 
recognized  the  distinction  founded  on  the  word  "  respective,"  par- 
ticularly in  the  opinion  certified  by  the  court  in  Wright  v.  Holford,  {y} 
and  in  its  determination  in  Pery  v.  White,  (z) 

But  the  stress  laid  upon  expressions  of  this  nature  has  been  disap- 
Doctrine  in  re-  pfovcd  of  by  the  most  distinguished  modern  judges,  and 
word'Te^Miiue  ^^6  cases  which  wcre  founded  on  the  doctrine  are  now 
overruled.         ^.1^^^.]^  overruled,  (a) 

It  is  observable,  indeed,  that  both  in  Comber  v.  Hill  and  Davenport 
V.  Oldis,  the  word  "  respective  "  was  wholly  inoperative  upon  the  con- 
struction, since  not  only  were  there  other  expressions  sufiBcient  to 
create  a  tenancy  in  common,  but  the  limitations  in  tail  being  to  per- 
sons who  could  have  no  common  heirs  of  their  bodies,  they  of  neces- 
sity took  several,  and  not  joint,  estates  of  inheritance,  without  any 
words  of  severance.  (6) 

Before  we  proceed  to  consider  tiie  cases  by  which  the  distinction  in 
question  has  been  overruled,  it  will  be  proper  to  state  two  or  three 
anterior  leading  authorities  for  the  general  position,  that  the  words  in 
default  of  issue,  or  in  default  of  such  issue,  following  a  devise  to  several 
persons  in  tail,  raise  cross-remainders  between  them. 

Thus,  in  Wright  v.  Holford,  (c)  where  the  testatrix  devised  to  heir 
Todauebters  SOUS,  and  in  default  of  such  issue  to  all  and  every  the 
defavul/ls^k  daughter  and  daughters  of  herself  and  P.,  and  to  the  heirs 
**™''  of  their  body  and  bodies,  such  daughters,  if  more  than 

one,  t6  take  as  tenants  in  common,  and  not  as  joint  tenants ;  and  for 
default  *of  such  issue,  to  the  use  of  lier  (testatrix's)  right  heir ;  Lord 
Mansfield  and  the  other  judges  of  B.  R.  on  a  case  from  chancery  cer- 
tified that,  as  there  were  no  words  intimating  any  intention  to  limit 
over  the  respective  shares  of  the  two  daughters  dying  without  issue,  (d) 
and  as  nothing  was  given  to  the  heir-at-law  whilst  any  of  the  daugh- 
ters or  their  issue  continued,  they  must  among  themselves  take  cross- 
remainders. 

(z)  2  East  42,  post  p.  *545.  Stephens,   17  Ves.    64,   pott.    See    also 

(y)  Cowp.  34,  poit.    See  also  Doe  d.  Staunton  v.  Peck,  2  Cox  8. 

Burden  v.  Burville,  2  East  48,  u.,post;  (b)  See  a»(e  p.  *252. 

Phjpard  v.  Mansfield,  Cowp.  797,  post.  (c)  Cowp.  31,  2  Ed.  239,  nam.  Wright 

(e)  Cowp.  777,  post.  v.  Lord  Cadogan  ;  Arah.  468,  nam.  Wright 

(a)  Atherton  v.  Pye,  4  T.  R.  710,  post;  v.  Englefield. 

Watson  V.  Foxon,  2  East  36  ;  Doe  d.  Gor-  (d)  See  ante  p.  *542. 
ges  V.  Webb,  1  Taunt.  238,  post;  Green  i;. 
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Here  the  devise  was  to  daughters  as  a  class,  a  species  of  case  of 
which  Lord  Eldon  has  observed,  (e)  that  as,  if  there  are  j^s  to  devises 
no  objects  at  the  death  of  the  testator,  (and,  if  the  devise  *°  "''"'"«'■ 
be  future,  whether  there  are  or  not,)  (/)  the  shares  of  subsequently 
existing  objects  are  liable  to  be  diminished  by  the  birth  of  additional 
children,  the  consequence  of  not  implying  cross-remaiuders  would  be, 
that  the  shares  of  such  after-born  children,  which  had  been  so  taken 
from  the  existing  children;  would,  upon  their  death  without  issue, 
(perhaps  the  day  after  birth,)  go  instanter  to  the  remainder-man,  which 
could  never  be  the  intention,  {g)  » 

In  the  next  case,  Phipard  v.  Mansfield,  (h)  we  find  the  implication 
of  cross-remainders  applied  in  the  case  of  a  devise  to  three  _to  three  in 
persons  nominatim.     The  testator  devised  to  his  brothers  d^faM.%'^ 
W.  and  J.  and  his  sister  E.  and  the  heirs  of  their  bodies  "'™*'" 
lawfully  begotten  and  to  be  begotten,  as  tenants  in  common  and  not  as 
joint  tenants ;    and  for  want  of  such   issue,  to  his  own  right  heirs 
forever.     On  a  question  whether  there  were  cross-remainders.  Lord 
Mansfield,  after  stating  the  rule  of  presumption  to  be  in  favor  of 
cross-remainders  between  two,  and  against  them  between  more  than 
two,  (i)  and  reasoning  at  length  upon  the  cases,  and  the  terms  of  the 
will,  decided  in  the  afiirmative.     Want  of  issue  (he  said)  meant  issue 
of  aU  of  them.     The  rest  of  the  court  concurred. 

In  Atherton  v.  Pye  [k)  a  testator  devised  (in  remainder)  to  all  and 
every  the  daughter  and  daughters  of  his  daughter,  and 
the  heirs  male  of  the  body  of  such  daughter  or  daughters,   (daughters)  in 

■'  °  .  **'•'  and  "  in 

equally  between  them  if  more  than  one  as  tenants  in  com-  defauup/mch 
mon  and  not  *as  joint  tenants ;  and  for  and  in  default  of 
such  issue,  the  testator  gave  and  devised  all  his  said  premises  unto  his 
own  right  heirs  forever.     The  daughter  had  four  daughters.     Lord 
Kenyon,  though  he  adverted  to  the  distinction  between  two  and  more, 
said,  that  there  was  no  doubt,  from  the  Words  of  the  limitation  over, 

(e)  See  judgment  in  Green  v.  Stephens,  ber  v.  Hill,  (ante  p.  *542,)  and  Davenport 

17  Ves.  75.  V.  Oldis,  {ante  p.  *543,)  the  implication 

(/)  See  ante  p.  *156.  had  been  rejected  between  two  devisees, 

(g)  This  is  the  substance,  though  not  on  the  mere  force  of  the  word  "  respeot- 

the  precise  terms,  of  his  lordship's  obser-  ive  ;"  and  when,  with  those  cases  before 

vations.  him,  he  was  himself  in  this  very  case  de- 

(h)  Cowp.  797.  termining  that  [nearly]  the  same  words 

(i)  It  is  certainly  very  extraordinary  did  raise  cross-remainders  among  three 

that  his  lordship  should  have  continued  devisees. 

to  propound  this  doctrine,  when  in  Com-  (k)  4  T.  E.  710. 

z        [vol.  II.  *545] 


354  CEOSS-EEMAINDKES,  [CHAP.  XLII. 

that  the  devisor  intended  to  raise  cross-remainders  between  the  grand- 
daughters. Buller,  J.,  observed,  that  the  devise  was  of  all  the  devisor's 
estates,  and  they  could  not  all  go  together,  but  by  making  cross-re- 
mainders. 

In  the  next  case  of  Watson  v.  Foxon,  {t)  the  effect  of  the  word 
"respective"  came  under  consideration.  The  testator  devised  all  that 
his  farm,  &c.,  situate  at  W.  and  H.,  to  all  and  every  the  younger 
children  of  M.  begotten  or  to  be  begotten,  'if  more  than  one,  equally 
to  be  divided  between  them,  and  to  the  heirs  of  their  re- 
<ohiidren)  "and  spective  bodies,  to  hold  as  tenants  in  common ;  and  if  M. 
theii  respective    should  have  Only  One  child,  then  to  such  only  child  and 

bodies  j "  and  i        i     ■  ^  i  i         i      n 

for  default  of      to  the  heirs  of  his  or  her  body  issuing;  and  for  default 

such  issue,  ''  ° '  tj  J 

of  sueh  issue,  the  testator  gave  the  said  premises  to  C. 
M.  had  four  children.  On  the  question  whether  cross-remainders 
could  be  implied.  Lord  Kenyon  recurred  to  Lord  Mansfield's  state- 
ment, of  the  rule  of  presumption,  observing,  however,  that  such  pre- 
sumption might  be  overruled  by  plain  intention.  He  strongly  disap- 
proved of  Lord  Hardwicke's  reasoning  in  Davenport  v.  Oldis  (m)  on 
the  word  "respective,"  which  he  characterized  as  unworthy  of  his 
great  learning  and  ability.  He  observed,  that  in  Atherton  v.  Pye  (n)  ' 
the  devise  over,  ''in  default  of  such  issue,"  was  of  all  the  testator's 
said  lands,  and  stress  was  laid  by  some  of  the  judges  on  the  word  all 
for  raising  cross-remainders,  he  would  not  say  by  implication,  but  by 
what  the  judges  collected  to  be  the  intention  of  the  testator.  But  the 
word  all  was  not  decisive  of  that  case,  and  in  truth  made  no  difference 
in  the  sense ;  for  a  devise  over  of  "  the  said  premises,"  or  "  the  prem- 
ises," or  "  all  the  said  premises,"  meant  exactly  the  same  thing.  Ad- 
mitting, therefore,  the  general  rule,  that  the  presumption  was  not  in 
favor  of  cross-remainders  by  implication  between  more  than  two,  still 
that  was  upon  the  supposition  tiiat  nothing  appeared  to  the_  contrary 
from  the  apparent  intention  of  the  testator.  He  had  no  doubt  that  the 
testator  intended  to  give  cross-remainders  among  the  issue  of  M.,  and 

that  all  the  estate  should  go  over  at  the  same  *time.     He 
Oldis,  &o.,  '      thought  that  Lord  Mansfield's  quarrel  with  Davenport  v. 

Oldis  (o)  was  well  founded,  and  he  agreed  with  Wright  v. 

(l)  2  East  36.     See  also  Staunton  ■</.  trine  respecting  it. 
Peck,  2  Cox  8,  where  Lord  Kenyon,  then        (m)  Ante  p.  *543. 
M.  K.,  had  made  a  similar  decision  in  re-        (»)  Ante  p.  *544. 
gard  to  the  word  "  respective,"  but  with-        (o)  But  when  did  his  lordship  quarrel 

out  the  same  explicit  denial  of  the  doc-  with  it  ?    See  g/nte  p.  *543. 
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Holford  and  Phipard  v.  Mansfield,  (p)  from  which  he  could  not  dis- 
tinguish this  case. 

With  Watson  v.  Foxon  we  take  leave  of  all  direct  judicial  recog- 
nition of  the  distinction  as  to  implying  cross-remainders  between  two 
and  a  larger  number,  which  subsequent  judges,  except  in  one  remark- 
able instance  presently  commented  on,  [q)  have  rejected  in  expression 
as  well  as  in  fact. 

In  the  next  case.  Roe  d.  Wren  v.  Clayton,  (r)  cross-remainders  were 
implied  among  several  branches  of  issue,  by  the  force  of  expressions 
referring  to  a  preceding  devise  to  daughters  in  tail,  among  whom  cross- 
remainders  were  held  to  be  implied. 

The  testator  devised  all  his  real  estate  to  his  niece  F.  for  life, 
remainder  to  her  first  and  other  sons  in  tail  successively,  cross-remam- 
and  in  default  of  such  issue,  to  all  and  every  the  daugh-  amongseTOrai 
ters  of  his  niece  and  the  heirs  of  their  bodies,  to  take  as  ^""^^  °^  '^"*'' 
tenants  in  common ;  and,  for  default  of  such  issue,  then  to  the  issue  of 
his  sisters  S.,  J.,  W.  and  B.  in  tail,  in  such  manner  as  he  had  limited 
the  same  to  his  said  niece  F.'s  issue,  and  for  default  of  such  issue  to 
testator's  right  heirs.  One  question  was,  whether,  supposing  the 
several  stocks  of  issue  of  S.,  J.,  W.  and  B.  to  talt^  the  estate  in  equal 
fourths  per  stirpes,  (and  not  the  whole  per  capita,  as  was  also  con- 
tended,) there  were  cross-remainders  between  such  stocks.  This  ren- 
dered it  necessary  to  consider  whether  cross-remainders  would  have 
been  created  between  the  daughters  of  the  niece ;  though  it  was  con- 
tended that,  even  admitting  the  implication  in  regard  to  them,  it  did 
not  follow  that  the  words,  "  in  like  manner,"  &c.,  should  be  construed 
to  do  more  than  raise  cross-remainders  between  the  issue  of  each  sister 
inter  se.  Lord  Ellenborough  and  the  other  judges  thought  the  impli- 
cation of  cross-remainders  among  the  daughters  of  the  niece  was  per- 
fectly clear,  inasmuch  as  it  was  the  plain  intent  of  the  testator  that  no 
part  of  his  estate  should  go  over  to  the  issue  of  his  sisters  till  default 
of  issue  of  his  niece ;  and  they  were  further  of  opinion,  that  cross- 
remainders  were  to  be  implied  among  the  several  classes  of  the  issue 
of  the  sisters,  the  testator's  devise  being  tantamount  to  his  saying,  "  I 
mean  that  all  my  estate  shall  be  enjoyed  by  the  issue  of  my  four 
sisters,  so  long  as  there  are  any  such,  and,  in  default  of  such  issue,  all 

(p)  Ante  pp.  *543,  *544.  (r)  6  East  628 ;  [affirmed  in  D.  P.,  1 

(g)  Livesey  v.  Harding,  post  p.  *550.        Dow  384,  Sug.  Prop.  283.] 
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to  go  together  *to  my  own  right  heirs."     Lord  EUenborough  laid 
some  stress  upon  the  word  all,  used  in  the  devise. 

The  next  case,  Doe  d.  Gorges  v.  Webb,  (s)  again  elicited  from  the 
Devise  to  three  ^^^  ^°^^  ^^^  °^'^  arguments  founded  on  the  number  of  tbfr 
^^onS*"  devisees  and  the  word  "respective,"  and  from  the  bench,. 
CToraiemain-  ^  morc  distinct  denial  of  their  force  and  authority.  A 
ders implied;  testatrix  devised  a  moiety  of  certain  lands  to  particular 
limitations,  with  remainder  to  her  three  daughters  F.,  M.  and  A.,  and 
the  heirs  of  their  bodies  respectively,  as  tenants  in  common ;  and,  in  de- 
fault of  such  issue,  she  gave  the  same  to  her  own  right  heirs;  and  it  was- 
held,  that  cross-remainders  were  raised  between  the  daughters  by  im- 
plication. Sir  J.  Mansfield,  C  J.,  adverting  to  the  distinction  between 
two  and  more,  observed,  that  it  was  wonderful  how  it  ever  became- 
established;  and,  in  regard  to  the  word  "respective,"  he  remarked,, 
that  it  could  make  no  difference ;  a  devise  to  two  as  tenants  in  com- 
mon, and  the  heirs  of  their  bodies,  must  necessarily  mean  to  the  heirs- 
of  their  respective  bodies,  (t)  Lawrence,  J.,  said,  that  the  cases  which 
had  founded  themselves  on  the  distinction  of  that  expression  must  now  be 
considered  as  overruled. 

The  implication  doctrine  was  again  discussed  in  Green  v.  Stephens,  («) 

where  the  testator  (after  certain  limitations)  devised  to  the  use  of  all 

and  every  the  daughter  and  daughters  of  his  nephew  A  lawfully  to  be 

begotten,  and  to  her  and  their  heirs  forever,  as  tenants  in 

— to  B,  O  and  t     /.  /*  t     •  i  p  i  . 

B,  and  their       common  J  and,  for  want  of  such  issue,  to  the  use  oi  his 

several  and  '*e-,,  ,i  .  t»*-<  itx  ti. 

mectme  heira      (the  tcstator  s)  three  nieces  B,  C  and  D,  and  their  several 

forever,  and  m.      ^  '  *  '  ^  '  ' 

default  of  such    and  respective  (the  exact  words  which  occurred  in  Daven- 

issuCj  over,  -^  ^ 

port  V.  Oldis)  (a;)  heirs  forever,  as  tenants  in  common ; 
and  for  want  of  such  issue,  to  his  own  right  heirs ;  and  he  bequeathed 
his  personal  estate  to  be  invested  in  the  purchase  of  land  which  he  / 
directed  to  be  conveyed  and  settled  to  the  same  uses.  The  question 
was,  whether  a  sum  of  money,  which  had  not  been  laid  out  belonged 
wholly  to  the  heir  in  tail  of  the  surviving  niece,  (the  other  two  nieces 
having  died  without  issue,)  or  one-third  only  to  him,  and  the  other 
two-thirds  to  the  devisee  of  the  remainder-man ;  and  this  depended 
upon  the  question,  whether  the  court,  in  executing  the  trust,  would 
have  inserted  cross-remainders  between  the  nieces.    Lord  Eldon,  after 


(«)  1  Taunt.  234,  vide  ante  p.  *252, 
(<)  Assuming  that  they  could  not  have        (u)  12  Ves.  419,  17  Ves.  64, 
common  heirs  of  tlieir  bodies,  as  to  which,        (z)  Ante  p.  *543. 
[vol,  ir.  *547] 
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referring  to  the  authorities,  and  reprobating  the  distinctions  which  liad 
been  taken  in  some  cases  in  regard  to  the  expressions,  "  all  the  premi- 
ses," "  the  *same,"  &c.,  decided  in  the  affirmative.  He  said  that,  con- 
ceiving it  to  be  the  intention  of  the  will  before  him  to  raise  cross- 
remainders  among  the  daughters  of  the  nephew,  (respecting  whom 
he  made  some  observations  which  have  been  before  referred  to,)  [y)  he 
could  not  think  that  the  testator  had  not  the  same  intention  in  regard 
to  his  nieces  ;  there  was  nothing  to  distinguish  them  except  the  word 
"  respective,"  which,  upon  the  authority  of  Doe  d.  Gorges  v.  Webb,  (2) 
did  not  make  a  distinction  upon  which  judicial  construction  should 
turn.  * 

As  the  implication  of  the  cross-remainders  in  this  case  was  so  clear 
upon  the  direct  devises,  it  was  not  necessary  to  found  the 
decision  on  the  circumstance  of  the  trust  being  executory,  Green  u. 
though  it  is  well  known  that  the  courts,  in  executing  such 
trusts,  are  in  the  habit  of  dealing  with  them  for  this  and  other  pur- 
poses with  a  freedom  peculiar  to,  and  derived  from,  the  nature  of  such 
trusts,  (a)  Lord  Eldon,  however,  chose  to  decide  the  case  upon  the 
■construction  of  the  anterior  devises,  in  reference  to  which  it  seems  to 
be  open  to  some  observation.  Much  of  his  reasoning,  it  will  be  per- 
ceived, proceeds  upon  the  assumption  that  cross-remainders  would 
have  arisen  by  implication  between  the  daughters  of  the  testator's 
nephew ;  but  it  is  submitted,  with  deference  to  such  authority,  that  if 
the  devise  be  accurately  stated  in  the  report,  (of  which  there  can  be 
little  doubt,  as  Lord  Eldon  twice  refers  to  the  devise  in  the  very  terms 
-of  it,)  the  daughters  would  have  taken  estates  as  tenants  in  pee  simple, 
on  which  of  course  no  remainders,  either  express  or  implied,  could 
have  been  engrafted.  The  limitation  was  to  the  daughters  as  a  class 
and  their  heirs,  and,  in  default  of  sueh  issue,  over  to  the  nieces  nomi- 
natim  and  their  heirs,  and,  in  default  of  such  issue,  over.  Now,  the 
authorities  have  clearly  established,  that  the  words  "  such  issue,"  in 
the  limitation  over  after  the  limitation  to  the  daughters,  are  referable  to 
the  daughters,  (b)  and  not  to  their  heirs,  so  as  to  give  to  the  word  "heirs" 
the  sense  of  "  heirs  of  the  body ;"  but  as  to  the  nieces,  who  were  to 
take  as  individuals  named,  and  who  were  not  a  class  of  "issue,"  the 

(y)  Ante  p.  *544.  riage  articles,  see  Duke  of  Eichmond's 

(z)  Ante  p.  *547.  Case,  2  Coll.  Jur.  347. 

(o)  See  Marryatt  v.  Townly,  1  Ves.  102,        (6)  See  Hay  v.  Earl  of  Coventry,  3  T. 

and  other  cases  cit.  17  Ves.  67.   As  to  the    E.,  and  other  cases  cited,  a-Me  p.  *455, 

implication  of  cross-remainders  in  mar- 
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words  "  in  default  of  such  issue "  necessarily  referred  to  their  hdrs^ 
and,  consequently,  reduced  thdr  estates  to  estates  tail.  The  words- 
"  such  issue  "  may  be  variously  construed  with  reference  to  devises 
differently  constituted.  The  case  underwent  consider*able  discussion,, 
but  the  difSculty  of  raising  estates  tail  in  the  daughters  (which  was  a 
necessary  preliminary  to  the  admission  of  cross-remainders)  does  not 
appear  to  have  attracted  the  attention  of  either  the  bar  or  the  bench. 

The  point  is  principally  important  (since  no'daughter  of  A  appears- 
ever  to  have  come  in  esse)  as  it  would  have  induced  the  necessity  of 
construing  the  devise  to  the  nieces,  in  regard  to  the  implication  of 
cross-remainders,  per  se,  detached  from  the  devise  to  the  daughters ; 
and,  even  in  this  point  of  view,  it  would  not  be  material,  if  there  was 
sufficient  upon  that  devise  alone  (as  it  is  conceived  there  was)  to  raise 
the  implication;  for  the  circumstance,  that  the  words  "in  default  of 
such  issue "  had  already  been  operative  to  cut  down  the  estate  of  th& 
prior  devisees  to  an  estate  tail,  which  is  the  only  novel  feature  in  the- 
case,  seems  to  form  no  valid  reason  for  denying  to  them  the  additional 
effect  of  raising  cross-remainders  between  those  devisees,  (c)  We  now 
return  to  the  general  subject. 

The  next  case  of  this  class  is  Doe  d.  Southouse  v.  Jenkins,  (d)  where 
Oross-remain-  ^  testator,  after  the  failure  of  some  estates  previously  given, 
from^ordt'^  dcviscd  Certain  farms  to  his  four  grandsons  (naming  them), 
iliSem'SL°v  subject  to  Certain  annuities;  adding,  "they  to  have  share 
*°"  and  share  all  alike  of  all  the  aforesaid  premises,  and  then 

I  give  to  the  heir  male  of  all  my  said  grandsons,  and  then  to  go  to  my 
grandsons'  heirs  male  that  part  that  belonged  to  their  father,  and  then 
to  them,  and  then  to  the  last  liver,  to  their  heirs  male  of  my  said 
grandsons,  and  for  want  of  issue  males  of  my  grandsons,  I  give,"  &c.. 
One  question  was,  whether  cross-remainders  among  the  four  grandsons- 
could  be  implied.  It  was  contended,  that  the  implication  was  here 
controlled  by  the  testator's  declaration,  that  he  gave  to  the  heirs  male 
"  that  part  which  belonged  to  their  father,"  by  which  it  must  be  in- 
ferred that  he  meant  to  exclude  the  part  that  belonged  to  an  uncle. 
The  court,  however,  considered  that  the  case  fell  within  the  general 
rule.  Best,  C.  J.,  observed,  that  although  the  words  "  to  them,'  and 
then  to  the  last  liver  "  were  unintelligible,  it  was  evident  that  the  tes- 

[(c)  See  also  Forrest  v.  Whiteway,  post    supplied    cross-remainders  between   the- 
p.  *550 ;  also  Atkinson  v.  Holtby,  10  H.    tenants  in  tail.] 
L.  Cas.  313,  where  such  words  first  en-        (d)  3  M.  &  Pay.  59,  5  Bing.  469. 
larged  life  estates  to  estates  tail,  and  then 
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tator  meant  that  the  estate  should  not  go  over  to  the  ulterior  devisee 
until  the  failure  of  issue  of  all  the  grandchildren,  and  therefore  cross- 
remainders  were  to  be  implied.  5 

*So,  in  Livesey  v.  Harding,  (e)  where  a  testator,  upon  the  failure  of 
issue  of  his  eldest  or  only  son,  limited  his  estate  in  the  words  follow- 
ing : — "  To  the  use  of  all  and  every  the  daughter  and  daughters  of  me 
the  said  E.  L.,  and  the  heirs  of  their  bodies,  to  take  as  tenants  in 
common  if  more  than  one  equally ;  and  if  but  one  to  the  use  of  such 
only  daughter  of  me  the  said  E.  L.  and  the  heirs  of  her  body  for- 
ever ;  and  for  default  of  such  issue  to  the  use  of  my  own  ^^^^  words 
right  heirs  forever."  One  question  was,  whether  the  fl™t'ofsuch. 
daughters  took  cross-remainders  in  tail?  Sir  J.  Leach,  ^"®' 
M.  R.,  decided  in  the  affirmative,  on  the  ground  that  no  part  of  the 
estate  was  to  go  over  unless  there  were  a  failure  of  issue  of  all  the  tes- 
tator's daughters.  "  Where,"  he  said,  "  there  is  a  gift  to  two  persons 
only  and  the  heirs  of  their  bodies,  cross-remainders  will  be  implied, 
although  there  is  no  expressed  intention  that  no  part  of  the  estate  shall 
go  over  until  the  failure  of  issue  of  both,  unless  the  limitation  to 
them  be  successively,  severally  or  respectively,  and  then  the  remainders 
over  will  be  several  and  respective." 

It  could  scarcely  be  meant  that  cross-remainders  will  arise  between 
two  devisees  without  subsequent  words,  (/) — a  proposition 
which  would  have  the  effect  of  reviving  the  exploded   Livesey  r. 
distinction  in  regard  to  the  number  of  the  objects,  and  to 
found  on  it  a  construction  untenable,  it  is  submitted,  both  on  princi- 
ple and  authority ;  for  the  argument  in  favor  of  the  implication  of 
.  cross-remainders  among  any  number  of  devisees,  rests  wholly  on  the 
words  introducing  the  devise  over ;  and,  if  there  is  no  such  devise,  the 
ground  for  the  implication  is  wanting.     No  case  can  be  adduced  in 

5.  In  Hungerford  v.  Anderson,  4  Day  it  is  given,  are  alive."   To  the  same  effect) 

368,  in  a  devise  to  A,  B  and  C  in  tail  see  Picot  v.  Armistead,  2  Ired.  Eq.  226, 

male,  with  remainder  to  survivors,  if  any  where  a  devise  was  to  children,  with  re- 

"die  without  male  issue,"  no  cross-re-  mainder  over  if  they  die  under  age  or 

mainders  were  implied.    In  the  words  of  without  issue  ;  so,  too,  CofBeld  v.  Eoberts, 

Eeeve,  J.,  in  this  case,  "  in  order  to  con-  13  Ired.  L.  277 ;  Evans  v.  Durant,  1  Strobh. 

stitute   a   cross-remainder   by  necessary  Eq.  81.    And  see,  as  to  remainders  for 

implication  there  must  appear  in  the  will  life,  Bulkley  v.  Bulkley,  1  Eoot  78. 
an  intention  that  no  other  person  shall         (e)  1  E.  &  My.  636. 
inherit  any  part  of  the  estate  or  take  it         [(/)  See  Cooper  v.  Jones,  3  B.  &  Aid. 

by  way  of  remainder  as  long!  as  any  of  425. 
the  devisees,  or  any  of  their  issue  to  whom 
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which  the  doctrine  here  propounded  (and  extra-judicially,  for  the  case 
suggested  by  Sir  J.  Leach  was  purely  hypothetical)  has  been  even  con- 
'  tended  for.     Possibly  the  observations  of  the  learned  judge  were  mis- 
understood. 

p[n  Forrest  v.  Whiteway,  (g)  the  devise  was  to  two  sisters,  and  their 
heirs  and  assigns  forever ;  but,  in  case  both  should  die  with- 
cut  down  to  *     out  issuc,  then  over.     The  Court  of  Exchequer  held  that 
with  cross-         the  sistcrs  took  joint  estates  for  life,  with  several  inheri- 
tances in  tail,  with  cross- remainders  between  them  in  tail. 
And  in  Powell  v.  Howells,  (A)  where  one  moiety  of  land  was  devised 
Cross-remain-    *°  -^i  ^  ^ndC  as  tenants  in  common  in  tail,  and,  "in  de- 
from'^iov^r     f^ult  of  such  issue  of  any  of  them,"  to  X. ;  and  the  other 
toSe*'oSlfof    *moiety  was  devised  to  3  and  E  as  tenants  in  common  in 
them.'  j^j]^  ^j^^^  jj^  default  of  such  issue  of  both  of  them,  to  the 

said  X. ;  cross-remainders  of  the  first  moiety  were  implied,  notwith- 
standing the  ambiguity  of  the  words  "any  of  them."] 

Here  closes  the  long  line  of  >  cases  establishing  the  operation  of  the 
words  "  in  default  of  such  issue,"  and  other  similar  ex- 

General  obser-  ,  .  ,     ,  ...... 

vations  upon      pressions,  to  raise  cross-remamders  among  devisees  in  tail. 

the  cases.  .  ° 

It  may  seem  to  be  extraordinary  that  so  large  an  assem- 
blage of  decisions  should  have  grown  up  in  relation  to  a  point  which 
appeared  to  have  been  ■determined  more  than  tWo  centuries  ago;(i) 
but  the  reluctance  evinced  by  some  of  the  judges  of  an  early  day  to 
admit  the  implication  between  more  devisees  than  two,  the  pertinacious 
retention,  in  terms'  at  least,  of  the  distinction  in  regard  to  that  number, 
by  several  of  their  successors  until  a  much  later  period,  and  more  par- 
ticularly the  exception  to  the  implication  doctrine,  founded  on  the 
words  "several"  and  "respective,"  introduced  by  Comber  v.  Hill, 
Williams  v.  Brown  and  Davenport  v.  Oldis,  (which  was  too  absurd  to 
be  submitted  to  even  with  such  reiterated  adjudication  in  its  favor,) 
are  the  sources  from  which  the  controversies  have  sprung  that  have 
rendered  one  of  the  simplest  doctrines  of  testamentary  construction  in 
our  books  one  of  the  most  voluminous. 

Lord  Kenyon's  attack  upon  Comber  v.  Hill  and  that  line  of  cases 
in  Watson  v.  Foxon  was  certainly  bold,  recognized  as  they  had  re- 
peatedly been  by  his  immediate  predecessor ;  (A)    but  as  his  decision 

(3)  3  Ex.  367  ;  and  see  Staiihouse  v.  (i)  See  Anon.,-  Dyer  303  b,  and  Holmes 

Gaskell,  17  Jur.  157.  v.  Meynell,  ante  p.  *537. 

(A)  L.  E.,  3  Q.  B.  654.]  (i)  See  ante  p.  *545. 
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has  been  since,  after  much  consideration,  confirmed  in  Doe  v.  "VVebb  (t) 
and  Green  v.  Stephens,  (m)  we  may  confidently  hope  that  the  argument 
founded  on  the  words  "several "  or  "respective,"  or  the  exploded  dis- 
tinction in  regard  to  the  number  of  the  devisees,  (which  is  equally 
untenable  upon  principle  and  authority,)  will  never  more  be  seriously 
advanced  in  a  court  of  justice. 

[Cross-remainders  have  also  been  implied  where  the  gift  over  was 
on  failure  of  issue  at  a  particular  period.    Thus,  in  Maden 

mi/\i  n.i/»iii  Cross-remain- 

V.  laylor,  (n)  where  a  testator  devised  freehold  property  ders  implied 

'         ,  .        ,  .     -r,  r     r      .?    ji.om  gjjj  ^^^^ 

in  trust  tor  his  nieces  A,  B,  C  and  D  as  tenants  in  com-  <">  failure  of 

'      '  issue  at  death. 

mon  for  life,  and  after  the  death  of  any  of  them,  in  trust 
as  to  her  part  for  her  children  and  the  heirs  of  their  bodies ;  and  in 
case  any  of  the  nieces  should  die  without  leaving  issue  living  at  her 
death,  then  *for  the  survivors  or  survivor  of  the  nieces  and  the  heirs 
of  her  and  their  body  and  bodies;  and  in  case  all  the  nieces  but  one 
should  die  without  leaving  lawful  issue,  then  for  such  only  or  surviving 
niece  and  the  heirs  of  her  body  j  and  in  case  of  a  total  failure  of  issue 
of  the  nieces,  (which  was  held  still  to  mean  at  the  death,)  then  for  tes- 
tator's right  heirs.  Sir  G.  Jessel,  M.  E..,  said  that  the  true  rule  was 
laid  down  in  Doe  v.  Webb,  (n)  that  you  must  ascertain  whether  the 
testator  intended  the  whole  estate  to  go  over  together.  If  you  once 
found  that  to  be  intended,  you  were  not  to  let  a  fraction  of  it  descend 
to  the  heir-at-law  in  the  meantime.  You  were  to  assume  that  what 
was  to  go  over  together,  being  the  entire  estate,  was  to  remain  subject 
to  the  prior  limitations  until  the  period  when  it  was  to  go  over  arrived. 
He  thought  that  principle  applied  to  a  case  like  that  before  him,  where 
it  was  plain  in  one  event  the  whole  estate  was  to  go  over  together, 
although  it  was  possible  that  another  event  might  happen  in  which 
that  intention  might  be  disappointed.  He  therefore  held  that  cross- 
remainders  m'ust  be  implied  between  the  children  of  each  niece;  other- 
wise, while  the  particular  event  was  still  in  suspense,  a  fraction  might, 
by  the  death  of  one  child  without  issue,  descend  to  the  heir-at-law.] 
Cross-remainders  have  also  been  implied  from  the  word  "  remainder." 
Thus,  in  Doe  d.  Burden  v.  Burville,  (o)  where  a  testator  (after  limi- 
tations to  his  sons  successively  in  tail)  devised  to  the  use  y^^^^^  ^g 
of  all  and  every  his  daughter  and  daughters  as  tenants  in  fanfwift  r™ 
common  and  to  the  heirs  of  her  and    their  body  and  '»"'»''«'■  "^en 

(I)  Ante  p.  *547.  (m)  Ante  p.  *547. 

(m)  lb.  (o)  2  East  47,  n.,  13  Geo.  III. 

l(n)  45  L.  J.,  Ch.  569.]  ' 
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bodies,  toith  remainder  to  the  heirs  of  his  (testator's)  brother  A  forever: 
cross-remain-  Lord  Mansfield  was  of  opinion  that  cross-remainders  were 
deraimpiied.  ^^  j^^  implied  between  the  daughters.  He  observed  that, 
in  limiting  the  remainder  to  the  singular  number,  the  testator  con- 
ceived that  it  could  not  take  effect  until  the  death  of  the  last  daughter 
without  issue ;  and  that,  under  the  preceding  limitations,  all  the  female 
line  of  each  son  must  fail  before  the  male  line  of  the  other  could  take, 
and  all  must  fail  before  the  daughters  could  take.  It  would  be  absurd 
to  suppose  that  he  had  a  different  intention  as  to  his  own  daughter. 

In  another  case,  however,  the  same  eminent  judge  held  cross-remain- 
ders not  to  be  raised  by  a  limitation  of  "  the  reversion,"  after  devises 
somewhat  differently  constituted. 

*Thus,  in  Pery  v.  White,  {p)  where  the  testator  devised  (in  remain- 
whetherthe  ^^^)  *°  ^^^  ^°'^  sisters  and  a  niece  for  their  lives  as  ten- 
wSi'raSecross-  ^^^s  in  commou,  remainder  to  their  sons  successively  in 
remainders.  j^^q  male,  remainder  to  their  daughters  in  tail,  the  reversion 
to  his  own  right  heirs :  Lord  Mansfield  held  that  there  were  no  cross- 
remainders.  He  relied  much  upon  the  devise  being  in  effect  to  the 
sisters  and  niece  and  their  sons  respectively.  "  During  their  lives,"  he 
observed,  "  there  is  a  division  :  each  is  to  have  a  fifth  for  life,  to  enjoy 
in  severalty.  Then  follows,  *  the  remainder  to  their  sons  successively 
in  tail.'  What  is  the  meaning  of  the  expression  '  their  sons '  ?  It  is 
impossible  to  construe  it  otherwise  than  '  respectively ; '  that  is,  re- 
mainder of  the  share  of  the  sister  dying  to  her  sons  successively; 
remainder  to  her  daughters  as  coparceners,  and  then  the  reversion  to 
the  right  heirs,  that  is,  the  reversion  of  the  share  of  the  several  ten- 
ants for  life  and  their  issue  respectively.  It  is  absurd  to  say  that  the 
children  of  the  other  sisters  should  take  the  share  of  a  deceased  sister 
as  purchasers  in  the  lifetime  of  their  mother." 

He  seems,  therefore,  to  have  thought,  that  if  cross-remainders  were 
Eemarksupon  raised,  it  nuist  have  been  among  the  children  only.  His 
Pery  ».  White,  reasoning,  it  will  be  observed,  proceeds  upon  the  hypoth- 
esis now  exploded,  [q)  that  by  a  devise  fx>  persons  respectively  the  impli- 
cation is  excluded,  and  not  upon  any  distinction  between  the  words 
"  reversion  "  and  "  remainder,"  the  expression  in  the  last  case,  which 
must  have  been  in  his  recollection,  having  been  decided  by  him  only 
three  years  before.  It  would  certainly  not  be  impossible  to  construct 
a  plausible  defence  of  such  a  distinction ;   but  it  is  probable  that  the 

(p)  Cowp.  777  ;  18  Geo.  III.  (5)  Ante  p.  *547. 
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courts,  instead  of  reconciling  the  two  cases  in  this  manner,  would  be 
inclined  to  go  the  length  of  saying  that  any  words  carrying  on  the 
limitations  would  raise  cross-remainders  between  anterior  devisees  ia 
tail.  So  far  as  Pery  v.  White  rests  upon  the  force  of  the  word  7-esped- 
ive,  [even  if  it  had  been  actually  in  the' will,]  it  is  now  clearly  over- 
ruled, (r) 

Allusion  has  been  made  to  the  more  ready  implication  of  cross- 
remainders  in  executory  trusts  (s)  than  in  direct  devises.  Executory 
It  may  be  further  remarked,  in  regard  to  such  trusts,  that  ''"^'°' 
in  Home  v.  Barton,  (t)  where  a  testator  devised  his  real  estate  to  trus- 
tees and  their  heirs,  upon  trust  for  the  use  and  benefit  of  all  and  every 
his  children  who  should  live  to  attain  the  age  of  *twenty-one  years  or 
be  married,  which  should  first  happen,  in  equal  shares  or  proportions 
undivided,  for  their  respective  lives,  with  remainder  to  their  issue 
severally  and  respectively  in  tail  general,  with  Gross-remainders,  and 
the  testator  directed  his  trustees  to  execute  a  settlement  accordingly  • 
Sir  W.  Grant,  M.  E..,  held  that  cross-remainders  were  to  be  inserted, 
not  only  as  between  the  children  respectively,  but  also  as  between  the 
families. 

In  a  former  work  (m)  the  writer  suggested  the  probability  that  the 
principles  of  construction  upon  which   cross-remainders  cross-remain- 
have  been  implied  among  devisees  in  tail  would  be  held  amongde-^'^ 
to  apply  to  estates  for  life ;  and,  consequently,  that  if  a  ™*^  ^°^  ^^^' 
testator  manifested  an  intention  that  property  previously  devised  to- 
several  persons  for  life,  as  tenants  in  common,  should  not  go  over  tO' 
the  ulterior  devisee  until  the  decease  of  all  the  devisees  for  life,  it 
would  be  concluded,  by  the  same  process  of  reasoning  as  had  con- 
ducted to  a  similar  conclusion  in  regard  to  devisees  in  tail,  that  the 
testator  meant  the  surviving  devisees  or  devisee  for  the  time  being  to 
take  the  shares  of  deceased  objects.  6     Such  a  devise  afterwards  occur- 
red in  Ashley  v.  Ashley,  {x)  where  a  testator  devised  real  estate  to  the- 

(r)  Ante  p.  *547.  absolute  gift  of  personal  property,  or  a 

(s)  Ante  pp.  *541,  *548.  devise  of  real  property  in  fee,  Fenby  v.. 

[t)  Coop.  257,  19  Ves.  398.     [But  see  Johnson,  21  Md.  106 ;  Weyman  ji.  Ein- 

same  double  implication  in  case  of  a  di-  gold,  1  Bradf.  46.    But  cross-remainders, 

rect  devise,  Eoe  v.  Clayton,  6  East  628,  were  implied  after  an  absolute  bequest  of 

ante  p.  *546.]  personalty,  but  if  the  legatees  died  "  -with- 

(«)  2  Powell  on  Dev.  623,  n.  out  leaving  issue,"  over,  in  Cudworth  v. 

6.  A  cross-remainder  for  life  in  per-  Thompson,  3  Desaus.  256. 

Bonal  property  was  implied  in  Loring  o.  [x]  6  Sim.  358  [as  to  which  see  vol  I.,. 

Coolidge,  99  Mass.  191.    But  not  after  an  p.  *282,  n.]   See  also  Pearce  ii.  Edmeades,. 
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use  of  his  iJaughter  A  for  her  life,  and  after  the  determination  of  that 
-estate,  to  the  use  of  trustees  to  preserve,  and  after  her  decease,  to  the 
use  of  all  and  every  the  child  or  children  lawfully  begotten  and  to  be 
begotten  on  the  body  of  A,  to  take  as  tenants  in  common  and- not  as 
joint  tenants ;  and  for  want  of  such  issue  of  A,  then  to  the  use  of 
another  daughter  and  her  children  in  like  manner.  The  master  re- 
ported that  the  children  of  A  took  life  estates  only,  without  cross- 
remainders  between  them;  but  Sir  L.  Shadwell,  V.  C,  expressed  a 
strong  opinion  against  the  finding  of  the  master.  He  observed  that 
but  one  subject  was  given  throughout;  the  expression  "for  want  of 
such  issue  "  meant  want  of  issue  whenever  that  event  might  happen, 
either  I  by  there  being  no  children  originally,  or  by  the  children  ceasing 
to  exist.  Accordingly  he  declared  that  the  children  of  A  took  estates 
for  life  as  tenants  in  common,  with  cross-remainders  between  them  for 
life. 

The  conclusions  from  the  authorities  on  the  subject  are,  7 — 
1.  That  under  a  devise  to  several  persons  in  tail,  being  tenants  in 
common,  with  a  limitation  over  for  want  or  in  default  of 
such  issue,  cross-remainders  are  to  be  implied  among  the 
devisees  in  tail. 


Conclusions 
from  the 


3  Y.  &  C.  246  ;  [Walmsley  v.  Foxhall,  1 
ID.,  J.  &  S.  451,  605,  as  to  the  share  of  the 
<!hild  that  died  without  issue.] 

7.  "  1.  If  there  is  a  devise  of  lands  to 
/two  or  more  as  tenants  in  common  and 
the  heirs  of  their  bodies  respectively,  fol- 
lowed by  a  gift  over  in  default  of  such 
issue,  the  gift  over  takes  eflfect  only  in 
-default  of  all  such  issue  as  would  take 
under  the  antecedent  limitations,  and 
therefore  cross-remainders  are  implied 
between  the  tenants  in  tail.  Doe  d.  Gor- 
ges V.  Webb,  1  Taunt.  234;  Powell  v. 
Howells,  L.  E.,  3  Q.  B.  655  ;  Haunaford 
V.  Hannaford,  L.  E.,  7  Q.  B.  116. 

"And  if  the  gift  over  is  limited  not 
expressly  in  default  of  issue,  but  as  a  re- 
mainder, the  same  result  follows  :  Doe  d. 
Burden  v.  Burville,  2  East  47  n. ;  and  the 
word  reversion  would  probably  now  be 
held  to  have  the  same  force,  notwithstand- 
ing Pery  v.  White,  Cowp.  777. 

"  The  arguments  against  the  implica- 


tion of  cross-remainders,  founded  upon 
the  number  of  the  devisees,  and  such 
words  as  severally  or  respectively,  or  the 
fact  that  the  whole  is  not  expressly  given 
over,  must  now  be  considered  as  ex- 
ploded. 

"  2.  The  result  will  be  the  same  if  the 
gift  over  is  in  default  of  issue  to  take 
under  the  preceding  limitations,  living  at 
the  death  of  their  parents.  Maden  v, 
Taylor,  45  L.  J.,  Ch.  569. 

"  3.  It  has  been  said  that  if  cross-remain- 
ders are  provided  between  certain  objects 
in  certain  events,  the  implication  of  cross- 
remainders  between  those  objects  in  dif- 
ferent events  does  not  arise  ;  so  that,  for 
instance,  if  cross-remainders  are  provided 
between  the  children  of  separate  families 
among  themselves,  cross-remainders  would 
not  be  implied  between  the  children  of 
one  family  and  those  of  the  other.  Clache's 
Case  (Dyer  330),  however,  which  is  usu- 
ally cited  on  this  point,  is  no  authority 
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*2.  That  this  rule  applies  whether  the  devise  be  to  two  persons  or  a 
larger  number,  though  it  be  made  to  them  "  respectively"  and  though 
in  the  devise  over  the  testator  have  not  used  the  words  "  the  said 


for  any  such  proposition.  All  that  case 
decides  is,  that  cross-remainders  cannot 
be  implied  in  the  face  of  an  express  limi- 
tation over  in  a  certain  event  with  which 
such  an  implication  would  be  inconsistent. 
See  the  remarks  by  the  Lord  Justice 
Turner  in  Atkinson  v.  Barton,  3  D.,  F.  & 
J.  339.  And  the  decision  in  Babbeth  v. 
Squire,  19  B.  77,  4  De  G.  &  J.  406,  was 
based  on  totally  diflferent  grounds. 

"  The  true  rule  is  laid  down  by  Ld.  J. 
Turner : — '  Cross-remainders  are  to  be  im- 
plied or  not  according  to  the  intention. 
The  circumstance  of  remainders  having 
been  created  between  the  parties  in  par- 
ticular events  is  a  circumstance  to  be 
weighed  in  determining  the  intention, 
but  is  not  decisive  upon  it.'  Atkinson  v. 
Barton;  3  D.,  F.  &  J.  339  (reversed  on  ap- 
peal, but  on  different  grounds,  10  H.  L. 
313) ;  see,  too,  Vanderplank  v.  King,  3 
Ha.  1 ;  Be  Bidge's  Trusts,  7  Ch.  665. 

"  4.  Cross-remainders  will  be  implied 
even  though,  as  the  result  of  legal  rules, 
and  not  of  the  testator's  intention,  the 
class  of  persons  between  whom  they  are 
implied  take  different  interests;  if,  for 
instance,  some  are  tenants  in  tail,  others 
only  tenants  for  life,  with  remainders  to 
their  children  in  tail.  Vanderplank  v. 
King,  3  Ha.  1. 

"5.  Cross-remainders  will  be  implied 
in  a  devise  to  the  children  of  A,  which 
carries  to  them  only  a  life  estate,  with  a 
gift  over  for  want  of  such  issue  of  A. 
Ashley  v.  Ashley,  6  Sim.  358. 

6.  "  And  where  realty  or  personalty  is 
given  to  several  persons  as  tenants  in 
common  for  life,  with  remainders  to  their 
issue,  followed  by  a  gift  over  if  all  should 
die  without  leaving  issue,  cross-limita- 
tions between  the  first  takers  and  their 
families  will  be  implied.  Ke  Bidge's 
Trusts,  7  Ch.  665 ;  Be  Clark,  11  W.  E. 
871 ;  see,  too,  Coates  v.  Hart,  3  D.,  J.  & 


S.  504. 

7.  "But  cross-limitations  will  not  be 
implied  so  as  to  divest  vested  interests. 
The  implication  arises  from  the  presump- 
tion against  intestacy,  but  where  there, 
are  vested  interests  there  can  be  no  intes- 
tacy. See  Babbeth  v.  Squire,  19  B.  70,  4 
De  G.  &  J.  406  ;  Be  Clark,  11  W.  B.  871. 

"Upon  the  same  principle,  when  th& 
testator  has  disposed  of  his  whole  interest 
in  realty  or  personalty,  if,  for  instance,, 
absolute  vested  interests  liave  been  given 
to  several  as  tenants  ia  common,  with  a 
gift  over  upon  the  death  of  all  in  certain 
events,  cross-limitations  cannot  be  implied 
between  them,  as  there  can  be  no  intes- 
tacy, and  cross-limitations  would  divest 
vested  interesls.  Skey  v.  Barnes,  3  Mer. 
334  ;  Bromhead  v.  Hunt,  2  J.  &  W.  459  ; 
Baxter  v.  Lash,  14  B.  612  ;  Beaver  v.  No- 
well,  25  B.  551. 

"  8.  If,  however,  the  interests  are  not 
vested,  but  contingent  with  a  gift  over 
upon  the  death  of  all  before  the  interests 
vest,  the  argument  against  an  intestacy 
applies,  and  no  argument  can  be  raised 
against  cross-limitations  on  the  ground 
that  they  would  divest  vested  gifts,  and 
therefore  in  all  probability  cross-limita- 
tions would  be  implied.  Mackell  v.  Win- 
ter, 3  Ves.  236,  536 ;  Scott  v.  Bargeman, 
2  P.  Wms.  68,  2  Eq.  Abr.  542 ;  Graves 
V.  Waters,  10  Ir.  Eq.  234. 

"  There  are  no  grounds  for  supposing 
Scott  V.  Bargeman  to  be  overruled.  The 
point  in  Bauman  v.  Stock,  2  Ba.  &  Be. 
406,  was  totally  different.  It  was  whether 
benefit  of  survivorship  would  be  implied 
between  tenants  in  common  taking  vested 
interests,  and  the  incidental  remarks  of 
Lord  Manners  cannot  be  considered  as 
overruling  a  case  expressly  approved  by 
Lord  St.  Leonards  in  Veize  v.  Stoney,  1 
Dr.  &  War.  348,  and  followed  in  Grave* 
V.  Waters."  Theobald  on  Wills  417,  el  seq. 
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premises,"  or  "  all  the  premises,"  or  "  the  same,"  or  any  other  expres- 
sion denoting  that  the  ulterior  devise  was  to  comprise  the  entire  prop- 
€rty,  and  not  undivided  shares,  {y) 

[3.  That  the  rule  applies  though  the  ulterior  devise  is  on  failure  of 
issue  at  a  particular  period.] 

4.  That  the  rule  applies,  in  regard  to  executory  trusts  at  least, 
though  there  be  an  express  direction  to  insert  cross-remainders  among 
cnother  class  of  objects,  or  a  limitation  over  among  some  of  the  same 
•objects;  and  even  in  direct  devises  an  express  limitation  of  cross- 
remainders  among  another  class  of  objects  has  been  held  not  to  repel 
the  implication. 

6.  That  the  word  "remainder,"  following  a  devise  to  several  in  tail, 
will  raise  cross-remainders  among  them.  (2) 

6.  That  it  is  no  objection  to  the  implication  of  cross-remainders  that 
there  is  an  inequality  among  the  devisees  whose  issue  is  referred  to; 
some  of  them  being  tenants  in  tail,  and  others  tenants  for  life,  with 
remainder  to  their  issue  in  tail,  (a) 

7.  That  a  devise  to  the  children  of  A  for  life,  and /or  want  and  in 
■default  of  such  issue  then  over,  creates  cross-remainders  by  implication 
for  life  among  such  devisees.  (6) 


[(j)  See  the  author's  first  and  second 
conclusion  adopted,  Taaflfes;.  Conmee,  10 
H.  L.  Cas.  81,  85  ;  Hannaford  v.  Hanna- 
ford,  L.  E.,  7  Q.  B.  116.] 

(a)  As  to  "  reversion,"  see  ante  p.  *553. 

(a)  Vanderplank  v.  King,  3  Hare  1. 
In  this  case  the  inequality  was  produced 
by  the  application  of  the  cy  pres  doctrine 
in  regard  to  the  member  of  a  class  who 
■was  boi-n  after  the  death  of  the  testator, 
and  is  therefore  an  important  case  in 
reference  to  that  doctrine,  as  to  which 
vide  ante  vol.  I.,  p.  *300.  See  also  Lewis 
on  the  Law  of  Perpetuity  426. 

Implication  of  cross-remainders  not 
affected  by  wills  act. — (6)  The  reader 
will  probably  have  inferred,  from  the 
absence  throughout  the  present  chapter 
of  any  allusion  to  the  failure  of  issue 
clause  in  the  stat.  1  Vict.,  c.  26,  that  the 
writer  conceives  that  the  enactment  does 
not  affect  the  implication  of  cross-re- 
mainders from  expressions  of  this  nature. 


Such  undoubtedly  is  his  opinion ;  in  sup- 
port of  which  it  will  be  sufficient  to  ob- 
serve, that  ?  29  expressly  excepts  out  of 
the  statutory  rule  of  construction,  cases 
in  which  a  contrary  intention  appears  by 
the  will,  by  reason  of  a  preceding  gift 
being,  without-  any  implication  arising 
from  such  words,  a  limitation  of  an  estate 
tail  to  such  person  or  issue,  or  otherwise. 
Here  an  express  estate  tail  is,  by  the  prior 
devise,  given  to  the  person  whose  issue  is 
referred  to  by  the  words,  "  in  default  of 
such  issue,"  &c.,  from  which  the  cross-re- 
mainders are  implied ;  and  hence  it  is 
clear  that  this  point  of  construction  re- 
mains wholly  untouched  by  the  enacted 
doctrine.  [The  whole  line  of  limitations 
may,  however,  by  the  new  construction, 
be  so  altered  as  to  prevent  any^uestion 
as  to  cross-remainders  arising  ;  as,  for  in- 
stance, in  Forrest  ».  "Whiteway,  3  Exch. 
367,  stated  ante  p.  *550,  if  the  will  in  that 
case  had  been  made  after  1837.] 


CHAP.,  XLIII.J  CEOSS-EXECUTORY   GIFTS.  367 


*  CHAPTER  XLIII. 

WHETHER  CEOSS-EXECUTOKY  LIMITATIONS  CAN  BE   IMPLIED  AMONG 
DEVISEES   IN    FEE   OR   LEGATEES. 

The  question  whether  cross-executory  limitations  can  be  implied 
among  devisees  in  fee  arises  when  real  estate  is  devised  to  cross-exeou- 
several  persons  in  fee,  with  a  limitation  over  in  case  they  tfras'iiot  to  be 
all  die  under  a  given  age,  or  under  any  other  prescribed  ™p''^'^- 
circumstances ;  in  which  case  it  is  by  no  means  to  be  taken  as  a  neces- 
sary consequence  of  the  doctrine  respecting  the  implication  of  cross- 
remainders  among  devisees  in  tail,  discussed  in  the  last  chapter,  that 
reciprocal  executory  limitations  will  be  implied  among  such  devisees 
in  fee.  The  principal  difference  between  the  two  cases  seems  to  be 
this : — In  the  case  of  a  devise  to  several  persons  in  tail,  assuming  the 
intention  to  be  clear  that  the  estate  is  not  to  go  over  to  the  remainder- 
man until  all  the  devisees  shall  have  died  without  issue,  the  effect  of 
not  implying  cross-remainders  among  the  tenants  in  tail  would  be  to 
produce  a  chasm  in  the  limitations,  inasmuch  as  some  of  the  estates 
tail  might  be  spent,  while  the  ulterior  devise  could  not  take  effect 
until  the  failure  of  all.  (a)  On  the  other  hand,  in  the  case  of  limita- 
tions in  fee  of  tlie  realty,  and  of  absolute  interests  in  personalty  (both 
which  are  clearly  governed  by  the  same  principle),  as  the  primary  gift 
includes  the  testator's  whole  estate  or  interest,  and  that  interest  remains 
in  the  objects  in  every  event  upon  which  it  is  not  divested,  a  partial 
intestacy  can  never  arise  for  want  of  a  limitation  over. 

To  introduce  cross-limitations  among  the  devisees  in  such  a  case 
would  be  to  divest  a  clear  absolute  gift  upon  reasoning  merely  con- 
jectural ;  for  the  argument,  that  the  testator  could  not  intend  the  re- 
tention of  the  property  by  the  respective  devisees  to  depend  upon  the 
prescribed   event  not  happening  to  the  whole,  however  plausible, 

(a)  Indeed,  it  should  seem  that  the    presented  an  obstacle  to  its  taking  effect 
doctrine  against  perpetuities  would  have    at  all. 
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scarcely  amounts  to  more  than  *conjecture.  He  may  have  such  an 
intention ;  and,  if  not,  the  answer  is,  voluit  sed  non  dixit. 

If,  therefore,  a  gift  is  made  to  several  persons  in  fee  simple  as  ten- 
ants in  common,  with  a  limitation  over  in  case  they  all  die  under 
age,  the  share  of  one  of  the  devisees  dying  during  minority  will 
devolve  upon  his  representatives,  unless  and  until  the  whole  die  under 
age. 

Among  the  early  cases,  indeed,  examples  may  be  found  of  a  different 
rule  being  applied  to  bequests  of  personalty,  between  which  and  devises 
in  fee  there  seems,  as  before  suggested,  to  be  an  intimate  analogy. 

Thus,  in  Scott  v.  Bargeman,  (6)  one  bequeathed  personalty  to  his 
wife,  upon  condition  that  she  would  pay  £900  into  the  hands  of  S.,  in 
trust  to  lay  out  the  same,  and  pay  the  interest  to  the  wife  for  life,  if 
she  should  so  long  continue  a  widow,  and,  after  her  death  or  marriage, 
in  trust  that  S.  should  divide  the  j£900  among  his  (the  testator's)  three 
CroBs-execu-  daughters  at  their  respective  ages  of  twenty-one  or  mar- 
Sie/^ong"    riage,  provided  that  if  all  his  three  daughters  should  die 


before  their  legacies  should  become  payable,  then  the  wife 
should  have  the  whole  £900  paid  to  her.  Two  of  the  daughters 
died  under  age  and  unmarried,  and  the  question  was,  whether  the 
other  was  entitled  to  her  sisters'  shares.  Lord  Macclesfield  decided 
in  the  affirmative,  inasmuch  as  the  mother  was  plainly  excluded  unless 
all  the  daughters  died  under  twenty-one  or  marriage,  and  their  shares 
did  not  vest  absolutely  in  any  of  the  three  daughters  under  age,  in 
regard  that  they  might  all  die  before  twenty-one  or  marriage,  in  which 
case  the  whole  was  devised  to  the  mother. 

This  decision  must  be  supported,  if  at  all,  on  the  ground  that  the 

court  was  authorized  to  insert  cross-limitations  among  the 
upon  Soott  II.  ■    daughters  by  necessary  inference  from  the  terms  of  the 

gift  over, — a  conclusion  which  it  will  be  found  very  diffi- 
cult to  reconcile  with  subsequent  decisions,  (c) 

.  In  Mackell  ^.Winter,  (d)  the  next  case  on  this  subject,  personal  prop- 
erty was  bequeathed  to  three  persons,  with  an  express  bequest  over  to 
the  other  or  others  in  case  of  the  death  of  one  particularly  named,  or 
of  either  of  two  couples  of  the  three  individuals  named,  under  age 


(6)  2  P.  W.  68.  334,  342,  post  [where  the  decision  is  re- 

(c)  Schenok  v.  Legh,  5  Ves.  452,  9  Id.  ferred  to  another  ground.] 

300  ■  Bayard  v.  Smith,  14  Id.  470  j  and  {d)  3  Ves.  236,  536. 

more  particularly  Skey  v.  Barnes,  3  Mer. 
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(but  not  of  the  other  couple),  and  a  bequest  over  of  the  entirety  on  the 
death  of  all  three.  Two  *eniinent  judges  differed  in  opinion  whether 
a  cross-executory  trust  providing  for  the  death  of  such  other  couple 
could  be  implied.  The  case  was  this  :^ — A  testatrix  directed  Bequest  to  a 
her  household  goods,  &c.,  to  be  sold,  and  the  money  arising  bequest'over'' 
from  the  sale,  together  with  the  residue  of  her  personal  ^^li^iZo°or 
estate,  she  bequeathed  to  her  grandsons  G.  and  J.,  and  to  not'providlng 
her  granddaughter  C,  to  be  equally  divided  between  them  oTthe^other'' 
share  and  share  alike ;  the  shares  of  her  grandsons,  witli  ™'°' 
the  interest  or  accumulation  thereof,  after  a  deduction  for  their  maio- 
tenance  and  preferment,  to  be  paid  to  them  respectively  on  their  attain- 
ing the  age  of  twenty-one  years,  and  the  share  of  her  granddaughter, 
with  the  interest  and  accumulation,  at  twenty-one  or  marriage.  Then, 
after  a  direction  for  maintenance  and  preferment  out  of  the  interest, 
the  testatrix  declared,  that  in  case  her  granddaughter  C.  should  hap- 
pen to  die  under  the  age  of  twenty-one  years  and  unmarried,  the  share 
of  the  residue  of  her  personal  estate  so  given  to  her,  with  the  accumu- 
lated interest  thereon,  should  go  and  be  equally  divided  between  her 
two  grandsons ;  and  in  case  of  the  death  of  either  of 'them,  the  whole 
should  be  paid  to  the  survivor ;  and  that  in  case  either  of  her  grand- 
sons should  die  under  the  age  of  twenfy-one,  the  share  of  her  grandson 
so  dying  should  go  to  the  survivor  of  her  two  grandsons ;  and  in  case 
her  two  grandsons  should  die  under  the  age  of  twenty-one,  and  her  grand- 
daughter under  twenty-one  and  unmarried,  the  whole  of  their  respective 
shares  of  the  residue  of  her  personal  estate,  with  the  accumulation 
thereon  as  aforesaid,  should  go  and  be  paid  to  her  nephew  B.  (It  will 
be  observed  that  the  event,  which  happened,  of  the  death  of  both  the 
grandsons  under  twenty-one,  and  of  them  only,  was  not  provided  for.) 
Sir  E.  P.  Arden,  M.  R.,  considered  that  there  was  no  t    ,■   .•      , 

'  '  implication  of 

doubt  that  the  grandchildren  took  a  vested  interest ;  and  to^beqS 
as  it  was  not  taken  out  of  them  in  the  event  that  had  hap-  sfr^E.^p.'''^ 
pened,  he  conceived  himself  not  authorized   to  supply  the  -^'■'*®°' ''"' 
defect  in  fa^vior  of  the  granddaughter  ;  though  he  had  no  doubt  as  to 
the  intention.     But  Lord  Loughborough   reversed   this  j,;,  decree 
decree;  thinking,  on  the  one  hand,  that  the  shares  did  S^rdLough- 
not  vest  in  the  grandsons  until  twenty-one,  and,  on  the  '""^°"sii. 
other,  that  there  was  a  necessary  implication  in  favor  of  the  grand- 
daughter, it  being  clear  that  what  defeated  [quaere,  would  precede  f)  the 
gift  over  to  the  nephew,  who  could  only  take  the  entirety  of  the  fund, 
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and  that  on  the  death  of  all  the  grandchildren,  must  be  a  disposition 
of  .the  whole  in  favor  of  the  grandchildren,  the  preferable  objects  of 
the  testator's  bounty,  and  to  avoid  a  partial  intestacy. 

*The  views  taken  of  this  case  by  the  M.  R.  and  the  L.  C,  it  will 

be  seen,  were  wholly  different :  tlie  former  considering  the 
Maokeii  o.         gift  as  vcstcd  in  the  grandchildren,  to  be  divested  only  iu 

the  event  expressly  provided  for ;  and  the  latter  as  a  eon- 
tingent  bequest  to  them,  with  an  express  cross-executory  contingent 
bequest  in  a  certain  event,  and  an  implied  cross  bequest  in  another 
event.  There  is  certainly  great  difficulty  in  both  branches  of  Lord 
Loughborough's  hypothesis.  According  to  the  doctrine  of  all  the 
authorities,  the  bequest  clearly  conferred  a  vested"  interest ;  (e)  and,  if 
vested,  it  was  impossible,  consistently  with  sound  principles  of  con- 
struction, to  divest  it,  except  oq  the  happening  of  the  prescribed  event ; 
and  the  obstacle  to  this  was  the  more  insuperable,  from  the  circum- 
stance, that  the  express  cross-limitations,  so  far  as  they  went,  did  not 
establish  a  complete  reciprocity  between  the  legatees;  for  the  share  of 
the  granddaughter  at  her  death,  under  age,  was  to  go  to  both  the 
grandsons,  but  "the  share  of  one  of  the  grandsons  so  dying  was  to  be- 
long exclusively  to  the  other  grandson.  But,  independently  of  this 
very  material  circumstance,  there  seems  to  have  been  no  valid  ground 
for  divesting  the  shares  in  the  event  which  had  happened ;  nor,  it  is 
important  to  observe,  does  Lord  Loughborough  advance  any  such 
doctrine,  for  he  evidently  considered  the  holding  the  granddaughter  to 
be  entitled  to  be  consequential  on  his  holding  the  bequest  of  the  whole 
to  be  contingent,  his  object  being  to  "  avoid  a  partial  intestacy ; "  and  it 
by  no  means  follows,  that  if  he  had  considered  the  interest  as  vested, 
he  would  have  felt  himself  authorized  to  imply  another  gift  in  dero- 
gation of  it.  His  reasoning  does  not  appear  to  have  satisfied  the  M. 
E.,  who,  in  a  subsequent  case,-(/)  expressed  his  conviction  that  his 
own  determination  was  right. 

In  that  conviction  probably  the  reader  will  be  disposed  to  join,  on 
Gift  to  children  perusing  the  case  of  Skey  t).  Barnes,  (5^)  whi^h  is  a  leading 
at^raSy*one,    authority  On  this  subject,  and  was  as  follows:  A  testator 

(«)  See  cases  pasdm,  ch.  XXV.    Lord  that  chapter. 
Loughborough  certainly  appears  to  have        (/)  Booth  v.  Booth,  4  Ves.  402. 
been  greatly  inclined  to  hold  gifts  to  be        {g)  3  Mer.  334.     See  also   Turner  ». 

contingent  upon  very  slight  grounds,  as  Frederick,  5  Sim.  466 ;  [Templeman  v. 

will  appear  by  several  of  his  decisions  in  Warrington,  13  Id.  265  ;  Cohen  ii.  Waley, 
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bequeathed  his  personal  estate  to  trustees  for  his  daughter  ^^ouid^?&o. 
for  life,  and  after  her  decease  to  and  among  all  and  every 
the  child  or  children  of  his  daughter  and  the  lawful  issue  of  a  de- 
•ceased  child,  in  such  proportions  as  his  daughter  should  appoint,  and 
in  default  *of  appointment,  then  the  same  to  go  to  and  be  equally 
'divided  between  them,  share  and  share  alike,  and  if  there  should  be 
but  one  child,  then  to  such  only  child ;  the  portion  or  portions  of  such 
■of  them  as  should  be  a  son  or  sons,  to  be  paid  at  his  or  their  respective 
ages  of  twenty-one,  and  the  portion  or  portions  of  such  of  them  as 
should  be  a  daughter  or  daughters  to  be  paid  at  her  or  their  respective 
a,ges  of  twenty-one  or  days  of  marriage ;  •  but,  in  case  there  should  be 
no  such  issue  of  the  body  of  his  daughter,  or  all,  sueh  issue  should  die 
without  issue  before  his  or  their  respective  portions  should  become  payable 
-as  aforesaid,  then  £1000  for  his  sister  M.  and  her  family,  and  £1500 
for  his  niece  A.  and  her  family ;  and  in  case  there  should  be  no  issue 
of  either,  for  his  nephew  T.,  whom  he  also  made  his  re-  cross-bequest 
siduary  legatee.  The  will  contained  a  proviso,  authorizing  ""'  ""p^'®"*- 
the  trustees  to  apply  the  interest  of  the  children's  portions  for  their 
maintenance  until  they  became  payable.  One  of  the  children  having 
survived  her  mother,  and  died  under  twenty-one  and  unmarried,  her 
«hare  was  claimed  by  the  survivors  and  the  representatives  of  those 
who  had  attained  their  majority  and  died,  principally  on  the  authority 
of  Scott  V.  Bargeman.  (A.)  Sir  W.  Grant,  though  he  thought  that  case 
•to  be  right  in  its  result,  held  that  the  bequests  vested  immediately,  and 
that  the  contingency  had  not  happened  on  which  they  were  to  be  divested; 
consequently  the  share  of  the  deceased  child  belonged  to  her  represent- 
ative. 

[So,  in  Baxter  v.  Losh,  [i)  where  residue  was  bequeathed  to  be 
•equally  divided  between  A  and  B,  their  executors,  admin-  Qmtoj^o 
istratorg  and  assigns  absolutely  forever;    but  in  case  it  shou/dbe     ' 
should  happen  that  the  said  A  and  B  should  neither  of   ^en  period, 
them  be  living  at  a  particular  period,  then  over ;  A  died  °^^^' 
in  the  lifetime  of  the  testatrix,  and  B  survived  the  period  specified, 
and  it  was  contended  on  behalf  of  B,  that  there  was  an  implied  gift 
to  him  of  the  share  of  A ;  but  Sir  J.  Eomilly,  M.  R,,  held  that  there 

15  Id.  318 ;  Mair  v.  Quilter,  2  Y.  &  C.  C.  4  Beav.  117,  the  precise  ground  of  the 

,C.  465 ;  Edwards  vl  Tuck,  23  Beav.  268 ;  decision  does  not  appear,   but  the  gift 

Beaver  v.  Nowell,  25  Beav.  551.]  seems  clearly  to  have  been  a  joint  tenancy 

(A)  Ante  p.  *557.  to  the  children. 


£(i)  14  Beav.  612.    In  Currie  ».  Gould, 
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Was  no  such  implied  gift,  and  that  the  event  not  having  happened  O'li. 
which  the  gift  over  was  to  take  effect,  the  moiety  of  A  had  lapsed. 

Sir  W.  Grant  distinguished  Scott  v.  Bargeman  and  Mackell  v. 
Distinction  Winter  on  the  ground  that  the  primary  bequests  in  those 
S°i*MnSn-  ^'^^^s  were  contingent,  and  that  nothing  therefore  was  di- 
^*°*-  vested  by  admitting  the  implication,  (k)     This  distinction 

is  supported  *by  subsequent  decision  in  cases  where  the  contingent 
nature  of  the  primary  gifts  was  unquestionable.  Thus  in  In  re  Clark's 
Trusts,  (Q  where  a  testator  gave  the  residue  of  his  personalty  and  the 
money  to  arise  by  sale  of  his  real  estate  in  trust  in  equal  shares  for  A, 
B,  C  and  D  for  life,  and  after  their  respective  deaths  for  their  chil- 
dren respectively  as  they  should  appoint,  and  in  default  of  appoint- 
ment for  their  respective  children,  with  cross-limitations  among  the 
children  of  each  parent  inter  se  in  the  event  of  any  dying  under 
twenty-one ;  "  but  in  case  the  said  A,  B,  C  and  D  should  all  happen 
to  die  without  leaving  any  child,  or  leaving  such,  if  such  children 
should  all  happen  to  die  under  twenty-one,"  then  over.  A  died  u&- 
mari-ied:  each  of  the  others  had  children  or  a  child  who  attained 
twenty-one  j  and  the  question  was  whether  a  cross-limitation  of  the 
share  of  A,  the  remainder  in  which  had  vested  in  no  one,  was  to 
be  implied  in  favor  of  the  other  families.  Sir  W.  P.  Wood,  V.  C, 
held  that  it  was;(m)  but  that  none  of  the  other  shares,  which 
had  all  vested,  would  be  divested,  except  in  the  event  expressly 
provided  for  of  all  four  of  the  named  persons  dying  without  leaving 
a  child. 

Again  in  In  re  Ridge's  Trusts,  (n)  where  a  testator  bequeathed  resi- 
due in  trust  for  his  daughters  A,  B  and  C  and  any  other  daughters  he 
might  afterwards  have,  equally  for  life ;  and  if  all,  any  or  either  of 
them  should  die  leaving  issue,  then  to  pay  an  equal  part  equally 
amongst  the  issue  of  each  daughter  that  should  die  leaving  issue  j  and 
if  only  one  daughter  should  die  leaving  issue,  then  to  pay  the  whole 
equally  amongst  the  issue  of  such  one  daughter;  but  if  all  such 
daughters  should  die  without  leaving  issue,  then  over.     The  testator 

(fe)  3  Mer.  342,  344.  Barnes,  and  has  not  been  followed. 

{I)  32  L.  J.,  Ch.  525.    The  distinction  (m)  The  limitations  implied  were  for 

was  denied  by  Lord  Manners  in  Beau-  life  and  in  remainder  (subject  to  a  power 

man  v.  Stock,  2  Ba.  &  Be.  406,  who  there  of  appointment)    following  exactly'  thfr 

held  that  cross-limitations  were  to  be  im-  limitations  of  the  original  shares.    See 

plied,   although    the    primary    gift  was  also  In  re  Kidge's  Trusts,  post. 

vested ;    but    this  was   before    Skey  v.  (»)  L.  E.,  7  Ch.  665.] 
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left  A,  B  and  C  his  only  daughters.  A  died  leaving  issue  j  then  B 
died  unmarried.  It  was  held  that  a  cross-limitation  of  the  remainder 
in  her  share  was  to  be  implied  in  favor  of  the  other  two  families.] 

Skey  V.  Barnes  [and  the  subsequent  cases]  may,-  it  is  conceived,  be 
considered  to  have  fixed  the  rule  of  law  on  this  important  doctrine  of 
testamentary  construction. 
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*  CHAPTER  XLIV. 

EULE    THAT   WORDS    WHICH    CREATE    AN    ESTATE    TAIL    IN    REAL- 
ESTATE   CONFER  THE   ABSOLUTE   INTEREST   IN   PERSONALTY. 


I.  Biile  considered  in  relation  to  various 
Words  by  which  an  Estate  Tail  may  be 
ereated. 


II.  Bequests  over  after  such  Gifts. 
III.  Effect  of  Limitations  in  strict  Settle- 
ment upon  Personal  Property,  &e. 


I. — It  has  been  established  by  a  long  series  of  cases,  (a)  that  where- 
words  which  personal  estate  (including  of  course  terms  of  years  of 
t^in  re^y*'*  whatcver  duration)  (6)  is  bequeathed  in  language  which,. 
Boiuteinterrat  ^^  applied  to  real  estate,  would  create  an  estate  tail,  it 
in  personalty,  y^^^  absolutely  in  the  person  who  would  be  the  immedi- 
ate donee  in  tail,  and  consequently  devolves  at  his  death  to  his  per- 
sonal representative,  (whether  he  leaves  issue  or  not,)  and  not  to  his^ 
heir  in  tail ;  1  [that  being  the  only  mode  in  which  personalty  can  be-. 


(o)  Eoll.  Eep.  356 ;  Bunb.  301 ;  2  Ch. 
Bep.  14 ;  1  Lev.  290 ;  2  Vem.  324 ;  1  P. 
W.  290,  Pre.  Ch.  421 ;  8  Vin.  Ab.  45l, 
pi.  25,  26 ;  3  B.  P.  C.  Toml.  99,  204,  277 ; 
7  Id.  453,  [1  Mad.  488] ;  1  Ves.  133, 154 ; 
2  B.  C.  C.  33,  127  ;  11  Ves.  257  ;  2  Ves. 
&  B.  63 ;  1  Mer.  20,  271 ;  19  Ves.  73,  170, 
574;  3  Mer.  176;  4  Mad.  360;  8  Sim. 
22 ;  [3  Drew.  668,  6  H.  L.  Cas.  1013. 

(b)  But  not  including  a  personal  an- 
nuity created  by  will  de  novo  and  given 
to  A  and  tiie  heirs  of  hia  body :  this  gives 
A  a  conditional  fee,  and  unless  he  per- 
forms the  condition  (i.  e.,  has  issue)  the 
annuity  ceases  on  his  death,  Turner  v. 
Turner,  Amb.  776,  1  B.  C.  C.  316.] 

1.  To  the  effect  that  words  of  limita- 
tion, which  would  create  an  estate  tail  in 
real  property,  carry  personal  property 
absolutely,  see  2  Kop.  on  Leg.  393 ;  Dar- 
[VOL.  ir.  *562] 


den  V.  Burns,  6  Ala.  365 ;  McGraw  v. 
Davenport,  6  Port.  (Ala.)  319 ;  Bell  v. 
Hogan,  1  Stew.  (Ala.)  536 ;  Albee  v.  Car- 
penter, 12  Gush.  382 ;  Hampton  v.  Rather^ 

1  Geo.  (Miss.)  193  ;  Kent  u.  Armstrong,, 

2  Halst.  Ch.  637,  648;  Cleveland  v^ 
Havens,  2  Beas.  101 ;  Paterson  v.  Ellis, 
11  Wend.  259 ;  Swain  v.  Eascoe,  3  Ired- 
L.  200;  Smith's  Appeal,  23  Penna.  St. 
9  ;  Mengel's  Appeal,  61  Id.  248  ;  Eichel- 
berger  v.  Barnitz,  17  Serg.  &  R.  293^ 
Mazyck  v.  Vanderhorst,  Bailey  Eq.  48  f 
Henry  «.  Felder,  2  McCord  Ch.  323; 
McLure  v.  Young,  3  Rich.  Eq.  559  ;  Hat- 
ton  V.  Weems,  12  Gill  &  J.  83 ;  Dashiell 
1).  Dashiell,  2  Harr.  &  G.  127  ;  Goodwyn 
V.  Taylor,  4  Call  305 ;  Carson  v.  Kennerly, 
8  Rich.  Eq.  259 ;  Bowman  v.  Tucker,  »■ 
Humph.  647  ;  Weeks  v.  Weeks,  5  Ired. 
Eq.  Ill ;  Chism  v.  Williams,  29  Mo.  288 1 
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dealt  with  in  order  to  make  the  interest  in  it  analogous  to  an  estate 
tail.]  (c) 

This  rule  is  not  confined,  as  has  been  sometimes  afiSrmed,  {d)  to  cases 
in  which  the  words,  if  used  in  reference  to  realty,  would 

i  ,  ,    •!       n       •  ■■.         ,  ■  .       Bule  applies  to 

create  an  express  estate  tail :  for  it  applies  also  to  those  in  estates  tail  6a/ 
which  an  estate  tail  would  arise  by  implication,  except  in 
the  particular  case  in  which  words  expressive  of  a  failure  of  issue 
receive  a  different  construction  in  reference  to  real  and-  personal 
estate,  (e)  Thus,  where,  by  a  will,  which  is  regulated  by  the  old  law, 
personalty  is  bequeathed  to  A  or  to  A  and  his  heirs,  and,  if  he  shall 
die  without  issue,  to  B,  (which  would  clearly  make  A  tenant  in  tail  of 
real  estate,)  he  will  take  the  absolute  interest.  (/) 


Home  V.  Lyeth,  4  Harr.  &  J.  431 ;  Da- 
vidge  V.  Chaney,  4  Harr.  &  McH.  393 ; 
Deane  v.  Hansford,  9  Leigh  253. 

Limitations  over  in  chattels  have  been 
supported  like  limitations  of  real  prop- 
erty very  generally,  Holmes  v.  Williams, 
1  Hoot  332 ;  Pinckney  v.  Pinckney,  1 
Bradf.  269  ;  Hannan  v.  Osborne,  4  Paige 
336  ;  Lawrence  v.  Hebbard,  7  Paige  76  ; 
Eane  v.  Gott,  24  Wend.  641 ;  Armstrong 
V.  Kent,  1  Zab.  509,  524 ;  Kent  v.  Arm- 
strong, 2  Halst.  Ch.  637 ;  Ackerman  v. 
Vreeland,  1  McCart.  23  ;  Moffat  v.  Strong, 
10  Johns.  16 ;  Still  v.  Spear,  45  Penna. 
St.  168,  S.  C,  3  Grant  Cas.  306 ;  Clark 
V.  Baker,  3  Serg.  &  K.  477  ;  Deihl  v.  King, 
6  Id.  32 ;  Manigault  v.  Deas,  Bailey  Eq. 
298  ;  Henry  v.  Archer,  Id.  535  ;  Keith  v. 
Perry,  1  Desaus.  353  ;  Koyall  v.  Eppes,  2 
Munf.  479  ;  Pleasants  «.  Pleasants,  2  Call 
319;  Cudworth  v.  Hall,  3  Desaus.  256; 
Eobards  v.  Jones,  4  Ired.  L.  53 ;  Jones  v. 
Sothoron,  10  Gill  &  J.  187.  In  many  of 
the  foregoing  cases  limitations  of  per- 
sonal property  over  upon  failure  of  issue 
of  the  first  taker,  have  been  held  good  as 
limited  upon  a  definite  failure  of  issue, 
where  a  like  limitation  of  real  property 
under  the  old  rule  would  be  construed  to 
be  upon  an  indefinite  failure.  As  to  this 
point,  see  further  ch.  XLL,  supra. 

But  in  Nix  v.  Kay,  5  Kich.  423,  where 
the  bequest  was  to  three  daughters,  "  and 
the  future  heirs  of  their  body,"  and  if 


either  died  without  "  any  lawful  heirs  of 
their  body,"  her  share  should  go  to  the 
survivor  or  survivors,  it  was  held  that  the 
daughters  took  life  estates  only  ;  see  also 
Henry  v.  Means,  2  Hill  (8.  C.)  328  j 
Henry  v.  Archer,  Bailey  Eq.  535 ;  Bridges 
V.  Wilkins,  3  Jones  Eq.  342.  But  where 
a  testator  bequeathed  $9000  to  each  of 
two  granddaughters,  and  if  either  should 
die  "under  the  age  of  21  years  unmarried, 
and  without  having  any  child  or  chil- 
dren," over  to  the  survivor,  it  was  held 
that  upon  the  marriage  of  either  legatee 
her  legacy  vested  absolutely  in  her,  Ste- 
venson V.  Schriver,  9  Gill  &  J.  324. 

Where  a  testator  bequeathed  certain 
slaves  to  A  and  B,  in  trust,  that  they 
should  enjoy  the  produce  of  their  own 
labor,  it  was  held  that  this  bequest  was, 
void,  and  that  A  and  B,  being  residuary 
legatees,  took  the  absolute  property  in  the 
slaves,  Bennehan  v.  Norwood,  5  Ired.  Eq. 
106. 

As  to  limitations  by  way  of  remainder 
or  executory  devise  in  chattels,  see  ch. 
XXV.  and  XXVI.,  mpra. 

[(c)  Per  Wood,  V.  C,  L.  K.,  2  Eq.  280.] 

(d)  Atkinson  d.  Hutchinson,  3  P.  W. 
259  ;  [Doe  v.  Lyde,  1  T.  R.  596.] 

(e)  See  ante  p.  *498. 

(/)  Love  V.  Windham,  2  Ch.  Eep.  14, 
1  Lev.  290 ;  [Chandless  v.  Price,  3  Ves. 
102]  ;  Campbell  v.  Harding,  2  E.  &  My. 
390 ;  Dunk  v.  Fenner,  2  E.  &  My.  557  ; 


376  ESTATE  TAIL  IN   REALTY.  [CHAP.  XLIV. 

*The  rule  also  applies  to  those  cases  in  which,  by  the  operation  of 
-to  cases  ^^^  rule  in  Shelley's  Case,  (5')  the  terms  of  the  bequest 

the'ruiein™  would,  in  reference  to  real  estate,  create  an  estate  tail, 
sheuey'scase.  rpj^^g  ^^  q^^^^  i;.  Baldwin,  (^)- whcre  a  testator  devised 
real  and  personal  estate  to  A.,  in  trust  to  pay  the  rents  and  profits  to 
S.  for  life,  and  after  her  death  to  pay  the  same  to  E.  for  life,  and 
afterwards  to  pay  the  same  to  the  heirs  of  his  body,  and  for  want  of 
such  issue,  over ;  Lord  Hardwicke  held  that  E.  was  tenant  iu  tail  of 
the  real  estate  and  entitled  absolutely  to  the  personalty. 

And  of  course  it  is  immaterial  in  such  a  case  whether  the  bequest 
Though  the  itself  contaiu  the  words  of  limitation,  or  refer  to  a  devise 
reSrentiafto;'  ^^  realty  Creating  an  estate  tail.  As  in  Brouncker  v. 
the  devise.  Bagot,  (i)  wherc  a  testator  devised  his  real  estate  to  B.  for 
life  without  impeachment  of  waste,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  heirs  of  the  body  of  B. ;  and 
by  a  codicil  he  bequeathed  his  personal  estate  unto  the  same  persons, 
and  in  the  same  manner,  as  he  had  by  his  will  devised  his  real  estate. 
It  was  contended  that  although  as  to  real  estate  this  rule  of  law  was 
too  strong  for  the  intention  of  the  test&tor,  yet  that  a  different  con- 
struction might  be  put  upon  the  words  as  applied  to  personalty,  to 
prevent  the  application  of  the  rule  where  it  went  to  defeat  the  obvious 
intention,  as  in  this  case ;  but  Sir  W.  Grant,  M.  R.,  held  that  the  tes- 
tator having  declared  his  intention  respecting  his  persona^,  estate  only 
by  referring  to  the  terms  of  the  devise  of  the  real  estate,  and  as  the 
law  had  ascertained  those  terms  to  give  an  estate  tail  iu  the  realty, 
they  would  give  the  absolute  interest  in  personalty.  2 

The  next  question  is,  whether  words  of  distribution  or  other  ex- 
Simmons  V.  Simmons,  8  Sim.  22 ;  [Caul-  the  income  only,  and  not  the  property  it- 
field  V.  Maguire,  2  J.  &  Lat.  176  ;  Cole  v.  self,  being  given  to  A  for  life,  is  no  argu 
Goble,  13  C.  B.  445 ;  Webster  v.  Parr,  26  ment  against  his  taking  the  absolute  in- 
Beav.  236.]  terest,  Butterfield  v.  Butterfield,  1  Ves, 

(g)  As  to  which,  see  ante  p.  *359.  133,  154 ;  Glover  v.  Strothoff,  2  B.  C.  C. 

(h)  2  Ves.  646  j  see  also  [Webb  v.  Webb,  33  ;  In  re  Andrews'  Will,  28  Beav.  608 

1  P.  W.  132,  2  Vern.  668]  ;  Butterfield  v.  and  other  cases  overruling  Smith  v.  Clea- 

Butterfield,  1  Ves.  133,  153  ;  Tolhill  v.  ver,  2  Vern.  38  ;  and  (on  this  point)  Fon 

Eail  of  Chatham,  7  B.  P.  C.  Toml.  453,  1  nereau  v.  Fonnereau,  3  Atk.  315.] 

Mad.  488,  nom.  Tothill  D.Pitt;  [Earl  of  (i)  1  Mer.  271,  19  Ves.  574 ; 'see  also 

Verulam  v.  Bathurst,  13  Sim.  374 ;  Ousby  Douglas  v.  Congreve,  1  Beav.  59. 

V.  Harvey,  17  L.  J.,  Ch.  160  ;  Williams  v.  2.  Dougherty  v.  Dougherty,  2  Strobh. 

Lewis,  6  H.  L.  Gas.  1013.    The  fact  of  Eq.  63,  68. 
[vol.  il  *563] 
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pressions  marking  a  course  of  enjoyment  inconsistent  with  ^^^  .^^ 
the  devolution  of  an  estate  tail,  annexed  to  the  limitation  ame^ed'to'the 
to  the  heirs  of  the  body,  are  in  these  cases  inoperative  to  Jh"  Mra"of° 
vary  the  construction,  *as  we  have  seen  they  are  now  held  "^e  •'"'^y- *«• 
to  be  in  devises  of  real  estate,  {k)  The  affirmative  would  seem  to  fol- 
low from  the  principle  of  the  preceding  cases,  though  such  a  conclu- 
sion involves  a  direct  contradiction  of  Jacobs  v.  Amyatt,  (!)  where 
personalty  was  bequeathed  to  A  for  life,  and  after  her  decease  unto  the 
heirs  of  her  body  lawfully  begotten,  equally  to  be  divided  between  them, 
share  and  share  alike;  and,  in  default  of  such  issue,  over;  and  it  was 
held  by  Lord  [Loughborough],  confirming  a  decree  of  Sir  E.  P. 
Arden,  M.  E.,  that  A  took  a,  life  interest  only.  ["The  construction 
that  the  whole  interest  vested  in  A  must,"  said  Lord  Loughborough, 
"  expunge  the  words  '  for  life ; '  it  must  expunge  the  words  which 
direct  a  division  among  the  children  ;  and  it  must  expunge  those  words 
not  for  the  purpose  of  giving  it  to  one  to  take  in  the  character  of  heir 
of  the  body,  or  in  a  course  of  descent,  but  to  take  it  from  all ;  not  to 
let  it  go  according  to  the  general  intent,  which  is  the  common  ground, 
but  to  cross  the  intent.  Upon  that  ground  Doe  v.  Applin  (m)  does 
not  apply."     "  Still  less  does  King  v.  Burchell  (n)  apply." 

Lord  Loughborough  therefore  decided  the  case  upon  a  distinction 
between  the  nature  of  real  estate  and  the  nature  of  personalty.  The 
one  is  descendible,  the  other  is  distributable ;  (o)  and  to  use  "  heirs  of 
the  body  "  regarding  personalty  is  a  misapplication  of  them,  which  has 
always  (p)  led  the  court  more  readily  to  infer  from  the  context  an  in- 
tention to  use  them  in  a  secondary  and  confined  sense,  than  when  they 
are  used  in  a  devise  of  realty.  Thus  in  Hodgeson  v.  Bussey,  (g-)  where 
by  post-nuptial  settlement  a  term  was  limited  in  trust  for  A  the  set- 
tlor's wife  during  her  life,  and  after  her  death  for  the  settlor  for  his 
life,  and  after  his  death  for  the  heirs  of  the  body  of  A  by  the  settlor 
and  their  executors,  administrators  and  assigns,  and  for  want  of  such 
issue,  over ;  it  was  held  by  Lord  Hardwicke  that  "  heirs  of  the  body  " 
were  not  words  of  limitation,  but  of  purchase,  and  that  A  had  a  life 
interest  only.  The  grounds  of  this  decision  are  thus  clearly  given  by 
Lord  Hardwicke  himself  on  a  subsequent  occasion : — "  The  governing 

(i)  See  aide  p.  *363.  *424,  n. 

\V)  4  B.  C.  C.  542.    [See  the  judgment,  (o)  Per  Stuart,  V.  C,  1  Sm.  &  G.  444. 

13  Ves.  479,  n.  (p)  See  per  Lord  Hardwicke,  2  Atk.  90. 

(m)  4  T.  E.  82,  ank,  p.  *424.  (5)  2  Atk.  89. 
(ra)  Amb.  379,  1  Ed.  424,  ante  pp.  *419, 

•      [vol.  II.  *564] 
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reason  was  that  the  limitation  was  to  the  heirs  of  the  body,  their  exe- 
cutors, administrators  and  assigns  ;  which  words  made  it  a  plain  case, 
because  there  was  no  eye  of  an  estate  tail,  {i.  e.,  no  intention  that  it 
should  *go  to  issue  ad  infinitum) ;  for  it  could  not  go  from  one  heir 
of  the  body  and  his  executors,  &c.,  to  another  heir  of  the  body  and 
his  executors,  &c.,  and  therefore  must  vest  in  the  first  person  taking 
and  his  executors,  &c. ;  the  same  as  if  it  had  been  said,  I  give  it  after 
both  their  deceases  in  trust  for  the  eldest  son  begotten,  and  if  no  son 
then  to  a  daughter,  their  executors,  &c."  (r) 

So  in  Wilson  v.  Yansittart,  (s)  where  the  bequest  was  to  W.  and  his 
heirs  male  equally  to  be  divided  among  them  share  and  share  alike ; 
it  was  held  by  Smythe,  B.,  and  Bathurst,  J.  (L.  Comms.,)  that  W. 
took  an  estate  for  his  life  with  remainder  to  his  sons. 

In  this  case  it  will  be  observed  the  gift  to  heirs  male  was  not  ex- 
pre-sly  by  way  of  remainder.  But  this  would  seem  to  present  no  great 
obstacle  to  the  construction  which  was  adopted,  (t) 

In  Kinch  v.  Ward,  (u)  where  freehold  and  leasehold  estates  were 
devised  to  A  for  life,  and  after  his  death  to  the  heirs  of  his  body,  their 
heirs,  executors,  administrators  and  assigns,  but  if  A  should  die  with- 
out issue,  over ;  it  was  assumed  that  A  was  tenant  in  tail  of  the  free- 
holds, but  it  was  contended  on  the  authority  of  Hodgeson  v.  Bussey 
that  he  was  tenant  for  life  only  of  the  leaseholds.  Sir  J.  Leach  how- 
ever decided  that  he  took  the  leaseholds  absolutely,  distinguishing 
Hodgeson  v.  Bussey  because  there  the  gift  over  was  in  default  of  such 
issue,  whereas  here  it  was  after  a  general  failure,  and  therefore  too 
remote. 

'  Whatever  may  be  thought  of  this  distinction,  the  fact  remains  that 
Sir  J.  Leach  dealt  with  the  leaseholds  as  being  subject  to  different 
considerations  from  the  freeholds,  and  did  not  think  it  sufficient  to 
dispose  of  the  question  regarding  the  former  that,  notwithstanding  the 
superadded  words,  an  estate  tail  was  created  in  the  latter. 

Again  in  In  re  Jeaffreson's   Trusts,  (x)  already  stated.  Sir  W.  P. 

(r)  2  Ves.  236,  660.  Lord  Chelmsford  6  Ell.  &  Bl.  625,  ante  p.  *328.  Mr.  Jar- 
refers  the  decision  partly  to  its  being  a  man,  however,  considered  it  "  an  extra- 
settlement,  and  thus  intended  as  a  provi-  ordinary  decision,  there  being  not  only 
sion  for  the  issue  of  the  marriage,  6  H.  no  gift  to  sons,  but  no  gift  even  to  heir» 
L.  Cas.  102S ;  but  Lord  Hardwicke  does  by  way  of  remainder," 
not  rely  on  that  point.  (tt)  2  S.  &  St.  409. 

(s)  Amb.  562.  {x)  L.  E.,  2  Eq.  276,  ante  p.  *81.    See 

(<)  SeeChamberlaynei;.  Charaberlayne,  also  Symers  «.  Jobson,  Ip  Sim.  267. 

[VOL.  II.  *565] 
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Wood,  V.  C,  said  he  did  not  question  the  decisions  that  words  clearly- 
intended  to  create  an  estate  tail  in  realty  would  be  taken  to  give  are 
absolute  interest  in  personalty,  that  being  the  only  mode  in  whicb 
personalty  can  be  dealt  with  to  make  the  interest  in  it  analogous  to  are 
estate  tail.  "  But  (he  said)  I  think  upon  *such  a  gift  of  personal  es- 
tate as  this,  the  question  is — not  whether  the  construction  of  the 
clause  taken  simply  word  by  word  would  give  an  estate  tail — ^but 
whether,  regard  being  had  to  the  whole  will,  considering  that  the 
property  is  personal  and  not  real  estate,  there  is  an  intention  manifested 
that  '  heirs  of  the  body '  should  be  used  in  its  proper  sense.  The 
proposition  cannot  be  taken  absolutely  in  its  full  integrity  that  every 
form  of  expression  which  will  create  an  estate  tail  in  realty  will  give 
an  absolute  interest  in  personalty,  which  would  contradict  the  rule  es- 
tablished in  Forth  v.  Chapman,  [y)  And  without  pausing  to  consider 
whether  the  set  of  words  used  here  would  bring  this  case  within  the 
rule  in  Shelley's  Case,  regard  being  had  to  the  decision  of  D.  P.  in 
Jesson  V.  Wright,  (z)  I  think  the  use  of. words  like  these  when  accom- 
panied with  a  discretionary  power  of  education  for  those  heirs  of  the 
body,  and  with  an  express  discretion  for  division  at  twenty-one,  justi- 
fies me  in  saying  that  the  testator  did  not  point  to  heirs  successive,  who 
are  to  continue  proprietors  of  the  fund  in  question  to  an  extent  which 
the  law  would  not  allow,  and  which  the  law  would  cut  short  by  giviiig^ 
the  fund  to  the  first  taker ;  but  rather  to  a  set  of  persons,  heirs  of  the 
body  of  A  who  are  a  co-existing  body  and  not  persons  taking  in  suc- 
cession. Now  although  '  heirs  of  the  body '  is  not  so  flexible  a  tern» 
as  'issue,'  that  it  does  not  invariably  create  an  estate  tail  is  evident 
from  Hodgeson  v.  Bussey  and  Sands  v.  Dixwell."  (o)  He  therefore- 
held  that  A  did  not  take  an  absolute  interest.] 

A  point  of  still  greater  difficulty  arises  in  determining  to  what  ex- 
tent the  rule  applies  to  cases  in  which  the  word  issvie,  occurring  in, 
devises  of  real  estate,  is  a  word  of  limitation. 

This,  at  least,  is  clear,  that  a  simple  bequest  to  A  and  his  issue,, 
which,  if  the  subject  of  disposition  were  real  estate,  would  -^vhere  the  be- 
indisputably  make  A  tenant  in  tail,  (6)  confers  on  him  the  pereon  anVhi» 
absolute  ownership  in  personalty.3  iss»e  simpiy. 

(j^)  1  P.  W.  663.  Eobberta  v.  Dixwell,  (8th  Dec,  1738,)  1 

(2)  Ante  p.  *365.  Atk.  607,  stated  ante  p.  *346.] 
(a)  But  Sands  v.  Dixwell  was  the  case         (6)  See  ante  p.  ■*412. ' 
of  an  executory  trust,  and  is  the  same  as        3.  In  the  case  of  Dashiell  v,  Dashiell,, 
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Lord  Hardwicke,  in  Lampley  v.  Blower,  (e)  admitted  this  proposi- 
whether'Ms-  *i°°j  though  he  held  that  a  bequest  over  to  the  survivor, 
tomean^iSae'*  i°  ^'^^  either  of  the  legatees  died  without  leaving  issue, 
-at  the  death.  (^yhich  iu  legal  Construction  means,  in  regard  to  person- 
alty, (d)  issue  living  at  the  death,)  explained  "  issue "  in  the  body  of 
the  devise  to  be  used  in  the  same  sense. 

*This  seems  to  be  rather  a  strained  construction,  and  is  inconsistent 
with  Lyon  v.  Mitchell,  (e)  which  is  a  direct  authority  as 

To  four  persons  ,         „  /•!  •        ■•  »  ,,.. 

and  the  issue      to  the  eftect  ot  a  bcquest  Simply  to  A  and  his  issue.     A 

of  their  respect-  ^  ii»(> 

ive  bodies,  tf      tcstator  bequeathed  personalty  to  his  four  sons,  share  and 
■out  issue  at        share  alike,  as  tenants  in  common,  and  to  the  issue  of  their 

■death,  over.  '  '  y 

several  and  respective  bodies  lawfully  begotten  ;  but  in  case 
■of  the  death  of  any  or  either  of  them  without  issue  lawfully  begotten 
living  at  the  time  of  his  or  their  respective  deaths,  then  the  part  or  share 
of  him  or  them  so  dying  should  go  to  the  survivors  or  survivor 
■equally,  and  to  the  issue  of  their  several  and  respective  bodies  law- 
fully begotten.  Sir  T.  Plumer,  V.  C,  after  reviewing  the  authorities, 
held,  upon  the.  general  rule,  that  as  the  words  of  the  bequest  would 
have  made  the  sons  tenants  in  tail  of  real  estate,  they  took  absolute 
interests  in  the  personalty,  with  benefit  of  survivorship  in  case  any  or 
•either  of  them  died  without  issue  living  at  their  death  respectively. 

■2  Harr.  &  G.  127,  131,  Stephen,  J.,  says :  4  Stew.  (N.  J.)  234 ;  but  if  it  be  "  to  A 

*'  It  is  also  worthy  of  recollection,  that  and  his  heirs,"  A  will  take  the  whole  ab- 

this  is  the  case  of  a  bequest  of  personal  solutely,  lb. ;  Wintermute  o.  Snyder,  2 

property,  where    the  court  are    always  Q-r.  Ch.  (N.  J.)  489 ;  State  v.  Skinner,  4 

studiously  anxious  to  effectuate  the  inten-  Ired.  L.  57 ;  Kobards  v.  Jones,  4  Ired. 

tion  of  the  testator,  and  will  lay  hold  of  L.  53. 

the  smallest  circumstance  to  limit  the  Where  the  bequest  was  "  to  my  nephews 

.failure  of  issue  to  the  death  of  the  first  W.  &  T.,  their  heirs  and  assigns  forever ; 

rtaker,  so  as  to  make  the  limitation  over  but  in  case  both  my  nephews  shall  die 

good  as  an  executory  bequest.  Wherever  without  leaving  issue  of  their  bodies,'' 

it  is  manifestly  the  intention  of  the  tes-  then  over,  it  was  held  that  W.  &  T.  took 

tator,  as  we  think  was  his  intention  in  an  absolute  interest,  Cudworth  v.  Hall,  3 

this  instance,  to  limit  personal  property  Desaus.  256. 

over,  upon  a  failui-e  of  issue  at  the  death  In  Home  v.  Lyeth,  4  Harr.  &  J.  431, 

of  the  first  taker,  that  intention  must  be  the  bequest  was  of  a  term  for  years  to  S., 

carried  into  effect."  "  during  her  natural  life,  and  after  her 

Where  there  is  a  bequest  to  A  and  her  decease"  to  her  heirs,  and  it  was 'held 

•children,  the  general  rule  is  that  A  has  that  S.  took  the  whole  of  the  unexpired 

the  absolute  estate,  Dougherty  v.  Dough-  interest  in  the  term. 

erty,  2  Sti-obh.  Eq.  63  ;  Shearman  v.  An-  (c)  3  Atk.  397.  [See  ante  p.  *413,  n.  (i).] 

gel,  Bailey  Eq.  351 ;  Johnson  v.  Johnson,  (d)  See  ante  p.  *498. 

McMuIlan  Eq.  345  j  contra,  Noe  v.  Miller,  (e)  1  Mad.  467. 
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[AgaiQ,  in  Parkin  v.  Knight,  (/)  where  the  limitation  was  of  real- 
and  personal  property  to  the  testator's  nephews  or  (read  Bequest  to 
"  and ")  their  lawful  issue,  his  nephew  A  to  have  Black-  thlf/?awfui 
acre  exclusive  of  his  other  share;  Sir  L.  Shadwell,  V.  C,  ^"®' 
held  that  they  took  an  estate  tail  in  the  realty,  and  an  absolute  interest 
in  the  personalty.     This  was  somewhat  aided  by  the  direction  as  to- 
Blackacre.   And  at  this  day  the  court  would  be  less  ready  to  read  "  or" 
as"  and."  (^) 

This  construction  has  been  even  extended  to  a  case 

To  be  settled 

where  money  was  directed   to  be  settled  on  A  and  his  onAandhis- 

issue. 

issue.J  [h) 

Our  next  inquiry  is,  whether  a  bequest  to  A  for  life,  and  Bequest  to  a 
after  his  death  to  his  issue,  operates,  by  force  of  the  same  ■£[er^is*Seatb 
rule  of  construction,  to  vest  the  absolute  interest  in  A.         to  his  issue; 

Now  as  such  a  devise  would  clearly  create  an  estate  tail  in  A,  and  aa 
it  has  been  shown  that  the  rule  which  makes  the  legatee  absolute 
owner  of  personalty  where  he  would  be  tenant  in  tail  of  real  estate, 
applies  to  gifts  falling  within  the  rule  in  Shelley's  Case  (i)  where  heirs 
of  the  body  are  the  words  of  limitation,  as  well  as  to  those  in  which  an 
implied  gift  is  raised  in  the  issue;  and  as,  lastly,  as  we  have  just  seen, 
the  rule  applies  where  the  *gift  to  the  ancestor  and  issue  is  in  one 
clause ;  {k)  [the  same  rule,  if  strictly  followed  out,  would  lead  to  the 
conclusion,]  that,  in  the  case  suggested,  A  would  be  absolutely  entitled. 

This  conclusion,  however,  is  encountered  by  Knight  v.  Ellis,  (?) 
where  the  testator  gave  certain  moneys  to  trustees,  upon  _^  j^^j^  ^^_ 
trust  to  permit  his  nephew  T.  to  receive  the  interest  oniyf Kn/^t ». 
during  his  natural  life,  and  after  his  decease  he  gave  the  ^^''^' 
said  moneys  to  the  issvs  male  of  his  nephew,  and  in  default  of  such- 
issue  he  gave  the  same  over.  The  question  was  whether  T.  was  en- 
titled for  life,  or  absolutely.  Lord  Thurlaw  decided  that  he  had  a 
life  interest  onlyA    In  reference  to  the  cases  establishing  the  rule,  that 

[(/)  15  Sim.  83.     See  also  Donn  v.  plies,  whatever  be  the  word  of  limitation 

Penny,  19  Vea.  547  ;  Beaver  v.  Nowell,  used,  see  ante  p.  *339. 
25  Beav.  551 ;  Young  v.  Davies,  2  Dr.  &        (A)  As  to  such  oases  of  dmsee,  see  ante 

Sm.  167  (offspring.)  p.  *412. 

(g)  Post  p.  *57-2,  n.  (k).  (1)  2  B.  C.  C.  570, 

(A)  Samuel  v.  Samuel,  9  Jur.  222,  14        4.  So  where  the  bequest  was  of  a  slave 

L.  J.,  Ch.  222,  as  to  which  see  ante  p.  *346,  to  M.  "  for  to  be  at  her  disposal  during 

n.  (Z).]  her  natural  life,  then  to  go  to  the  benefit 

(i)  That  the  rule  in  Shelley's  Case  ap-  of  her  heirs,"  it  was  held  that  M.  took  an 
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■words  which  would  create  an  estate  tail  in  real  estate  confer  an  abso- 
lute interest  in  personalty,  he  said,  "  It  must  have  occurred  to  the 
judges  who  decided  those  cases,  that  under  the  idea  of  making  the 
rules  of  decision  as  to  leasehold  estates  analogous  to  those  which  are 
applied  to  estates  of  inheritance,  the  intention  of  the  testator  must  be 
much  oftener  disappointed  than  carried  into  effect,  and  then  there  is  no 
wonder  that  the  court  should  try  to  get  out  of  the  technical  rule  by 
any  means  that  it  can.  Now  what  do  the  cases  come  to  ?  A  man  by 
liis  will  devises  to  A  for  life,  there  being  plainly  an  interest  only  for 
life  given ;  if  that  were  all,  the  disposition  would  end  there  as  to  A, 
and  any  other  gift  would  be  effectual  after  his  death.  The  testator  then 
gives  the  same  fund  {quoere,  land)  over  to  B  after  failure  of  issue  of  A. 
What  is  the  court  to  do  ?  It  is  clear  that  a  life  interest  only  is  given 
to  A.  It  is  clear  that  no  benefit  is  given  to  B,  while  there  is  any  issue 
•of  A.  The  consequence  is,  that  as  no  interest  springs  to  B,  and  no 
«xpress  estate  is  given  after  the  death  of  A,  the  intermediate  interest 


■estate  for  life  only,  Riggins  v.  McClellan, 
28  Mo.  23.  And  in  Noe  v.  Miller,  4  Stew. 
(N.  J.)  234,  the  legacy  was  to  E.,  "  to  be 
hers  and  her  child's  or  children's,"  it  was 
held  that  E.  took  a  life  estate,  with  re- 
mainder to  her  children.  See  also  Kent 
V.  Armstrong,  2  Halst.  Ch.  637.  But  in 
a,  case  where  the  bequest  was  bank  stock 
to  the  executrix  in  trust,  to  pay  the  divi- 
<iends  to  testator's  daughter  for  life,  and, 
upon  the  expiration  of  the  charter  of  the 
bank,  the  shares  absolutely  to  the  daugh- 
ter, without  any  limitation  over,  it  was 
held  that  the  daughter  took  the  stock  ab- 
solutely, and  that  her  administrator  had 
a  right  to  call  for  a  transfer  of  it,  Jasper 
«i.  Maxwell,  1  Dev.  Eq.  361.  In  this  case 
it  was  said  by  Euffin,  J.,  at  page  363 : 
'"  The  question  made  "upon  the  will  has 
no  difficulty.  The  bank  stock  is  be- 
<[ueathed  to  the.  executors,  in  trust  to  re- 
ceive the  dividends  as  declared,  and  pay 
them  over  to  the  testator's  daughter 
■during  her  life,  or  until  the  charters  ex- 
pire, and  upon  that  event,  unless  the 
charters  be  renewed,  the  stock  itself  is 
given  to  the  daughter.  In  her  then  are 
united  the  present  right  to  the  whole 
profits,  and    the    absolute  ultimate  do- 


minion— which  gives  as  perfect  a  prop- 
erty as  is  known  to  the  law.  The  cestui 
que  trUjSt  can  call  for  the  legal  estate  at 
her  will.  It  is  not  like  the  case  of  a  be- 
quest in  trust  for  the  maintenance  of 
another.  There  the  trustee  must  retain 
the  property,  in  order  to  provide  out  of 
the  profits  for  the  support  of  the  object 
of  the  testator's  bounty.  He  must  keep 
the  fund  in  his  own  hands,  lest  it  be 
wasted.  But  here  the  fund  is  to  go 
(eventually)  directly  to  the  daughter, 
and  in  the  meanwhile,  the  whole  profits, 
not  as  a  maintenance  to  be  provided  by 
the  executor,  but  as  a  general  pecuniary 
legacy.  The  only  purpose  of  the  testator 
seems  to  have  been,  to  save  his  daughter 
the  trouble  of  receiving  the  dividends 
personally  at  the  bank,  and  to  give  his 
advice  to  her  to  keep  that  fund  in  stock, 
as  long  as  she  could,  in  preference  to  vest- 
ing it  otherwise.  But  whether  that  was 
his  intention  or  not,  such  is  necessarily 
the  construction ;  for  the  law  will  not 
permit  a  testator  to  pass  the  absolute 
property,  and  then  fetter  it,  without  a 
limitation  over,  with  restrictions  incon- 
sistent with  the  general  ownership  created 
by  him." 


CHAP.  XLIV.]       ABSOLUTE   INTEREST   IN   CHATTELS.  383 

would  be  undisposed  of,  unless  A  was  considered  as  taking  for  the 
benefit  of  his  issue,  as  well  as  of  himself;  and  as  the  words  in  this 
case  are  capable  of  such  amplification,  the  court  naturally  im- 
plies an  intention  in  the  testator  that  A  should  so  take,  that  the 
property  might  be  transmissible  through  him  to  his  issue,  and  he  was 
therefore  considered  as  taking  an  estate  tail,  which  would  descend  on 
his  issue.  Now,  an  estate  in  chattels  is  not  transmissible  to  the  issue 
in  the  same  manner  as  real  estate,  nor  capable  of  any  kind  of  descent, 
and  therefore  an- estate  in  chattels,  so  given,  from  the  necessity  of  the 
thing,  gives  the  whole  interest  to  the  first  taker ;  but  if  the  testator, 
without  leaving  it  to  the  necessary  *implication,  gives  the  fund  ex- 
pressly to  the  issue,  they  are  not  driven  to  the  former  rule ;  but  the 
issue  may  take  as  purchasers,  and  then  there  is  an  end  of  the  enlarge- 
ment of  any  kind,  of  the  estate  of  the  tenant  for  life ;  for  another 
estate  is  given  after  his  death  to  other  persons,  who  are  to  take  by 
purchase.     It  no  longer  rests  on  conjecture." 

[Again,  in  Heather  v.  Winder,  (m)  the  first  gift  was  of  leaseholds  to 
the  testator's  son  W.  for  life,  and  after  his  death  to  his 

I..  11111  loi.  Bequest  to  two 

issue :  but  m  case  he  should  leave  no  lawful  issue,  then  to  for  their  iwes, 
the  testators  daughters  A.  and  H.,  conjomtly,  during  deaths  to  their 
their  lives,  and  at  their  deaths  to  their  lawful  issue.  The 
testator's  three  children  survived  him,  and  W.  and  H.  died  without 
leaving  issue ;  A.  had  several  children.  Sir  J.  Leach,  V.  C,  held, 
that  A.  became  entitled  on  the  death  of  W.,  but  whether  on  the 
ground,  that  W.  took  a  life  estate  only,  or  by  executory  bequest  on  the 
principle  of  Lyon  v.  Mitchell,  (n)  does  not  appear.  Sir  C.  Pepys, 
M.  R.,  however,  professing  to  follow  Sir  J.  Leach,  decided  that  under 
the  gift  over  A.  took  only  for  life.  As  she  was  living  it  was  not 
necessary  to  decide  as  to  the  rights  of  her  issue.] 

The  cases  of  Knight  v.  Ellis  [and  Heather  v.  Winder]  seem  to  be 
directly  opposed  to  Att.-Gen.  v.  Bright,  (o)  where  a  testa-  ^tt.-Gen.  v. 
tor,  after  bequeathing  to  two  persons  the  interest  of  a  toKnigwT^'* 
sum  of  £500,  stock,  gave  the  fund,  after  the  decease  of  ^""^^ 
the  survivor,  to  A,  to  receive  the  interest  during  her  life,  and  then  to 
her  isme;  but,  in  case  of  her  death  without  issue,  the  £500  stock  to 
be  divided  between  her  father's  children  by  his  second  wife ;  and,  in 
default  of  any  children  by  his  second  wife  living  at  the  testator's  de- 

[(m)  5  L.  J.,  Ch.  (N.  S.)  41.  (o)  2  Zee.  57. 

(m)  Ante  p.  *567.] 
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cease,  he  gave  the  same  to  such  second  wife.  It  was  contended,  on  the 
authority  of  Knight  v.  Ellis,  and  some  earlier  cases,  that  A  had  a  life 
interest  only.  But  Lord  Langdale,  M.  R.,  held  that  the  eflfect  of  giving 
the  interest  of  the  £500  stock  to  the  legatee  for  her  life,  and  then  the 
principal  to  her  issue,  was  to  give  her  an  absolute  interest  in  that  sum. 
[But  the  authority  of  Kni'ght  v.  Ellis  was  recognized  in  Ex  parte 
Wynch,  (p)  where  the  testator  bequeathed  an  annuity  to 
followed  in  Ex  A  "for  her  life  and  the  issue  from  her  body  lawfully  bearot- 

parte  Wynch.  ^  _  ,/  ^        ,/        o 

ten,  on  failure  of  which  to  revert  to  my  heirs."  Lord 
Ctanworth,  C,  (who  said  the  will  was  clearly  to  be  read  as  if  the  gift 
to  the  issue  had  been  expressly  limited  after  the  death  of  A,)  and  Sir 
*G.  Turner,  L.  J.,  affirming  the  decision  of  Stuart,  V.  C,  held  that 
A  had  only  a  life  interest,  and  that  the  issue  took  by  purchase.  They 
agreed  with  the  decision  in  Knight  v.  Ellis,  and  moreover  considered 
'  tha;t  it  was  binding  upon  them,  and^that  the  decision  in 

Bright  over-      Att.-Gcn.  V.  Bright  was  not  sustainable.    The  L.  C„  after 

ruled.  °  .  .  ' 

adverting  to  some  of  the  principle  cases  which  had  been 
cited  to  prove  that  A  was  absolutely  entitled,  said  :  "  In  all  those  cases 
either  the  technical  words  '  heirs  of  the  body '  have  occurred,  or  there 
has  been  nothing  to  show  that  the  words  '  issue/  '  children,'  or  the  like 
have  not  been  intended  merely  to  define  or  explain  the  extent  of  the 
interest  given  to  the  first  taker ;  and  I  see  nothing  in  these  decisions 
compelling  me  to  hold  that  where  technical  words  are  not  used,  and 
where  the  interest  of  the  first  taker  is  expressly  confined  to  a  life  estate, 
I  am  bound  to  act  in  the  construction  of  the  bequest  of  personalty  on 
principles  derived  from  laws  of  tenure,  and  not  resting  on  intention. 
It  was  on  this  ground  that  Lord  Thurlow  acted  in  Knight  v.  Ellis." 

The  rule  is  thus  settled  in  conformity  with  Knight  v.  Ellis.  (5)  It 
applies  a  fortiori  td  a  bequest  of  personalty  to  A  for  life,  and  after  his 
death  to  his  issue  in  equal  shares  and  proportions  j  and]  it  lets  in,  like 
a  corresponding  gift  to  children,  (r)  all  the  objects  who  are  living  at  the 
testator's  death,  and  all  who  come  in  esse  during  the  life  interest,  (s) 

[During  the  argument  in  Knight  v.  Ellis,  Lord  Thurlow  said  that 

it  made  all  the  difference  in  gifts  of  this  nature,  whether 

^^n°^      by  the  will  all  the  issue  were  to  take  or  one  only.     "  The 

ttne  and  gift     question  is,"  he  said,  "  whether  they  are  words  of  limita- 

[(p)  1  Sm.  &  G.  427,  5  D.,  M.  &  Ot.        (r)  Ante  p.  *156. 
188.    K.  Bruce,  L.  J.,  concurred  in  the        (s)  Jackson  v.  Calvert,  1  J.  &  H.  235. 

decision  on  distinct  grounds.  See  similar  construction  where  the  words 

{q)  See  also  Goldney  v.  Crabb,  19  Beay.  "  heirs  of  the  body  "  are  used,  Jacobs  v. 

838  ;  Waldron  v.  Boulter,  22  Beav.  284.  Amyatt,  ante  p.  *564. 
[voT-.  ir.  *.570] 
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tion?  If  it  went  to  one  son,  it  must  be  by  way  of  limi-  f^*"*^.® 
tation;  if  to  all,  it  must  be  by  purchase.  If  it  is  to  go  by  e^"'^'"- 
way  of  limitation,  then  it  vested  in  the  ancestor ;  if  by  purchase,  all 
the  sons  must  take."  {t)  By  means  of  this  distinction,  perhaps,  the 
decision  in  Jordan  v.  Lowe  (m)  may  be  sustained.  Leaseholds  were 
there  bequeathed  in  trust  for  A  for  life,  and,  after  his  decease,  for  his 
issue  male  lawfully  begotten,  severally  and  respectively  according  to 
their  respective  seniorities,  and  for  default  of  such  issue  male  as  afore- 
said, then  over  J  Lord  Langdale,  M.  R.,  held  that  the  words  were 
*such  as  would  have  created  an  estate  tail,  and  A  was  therefore  abso- 
lutely entitled.  "Upon  what  grounds  Lord  Langdale  proceeded," 
said  Lord  Cranworth,  (a;)  "we  are  left  in  entire  ignorance.  But  it 
may  be  that  he  thought  there,  that  the  words  must  be  treated  as  words 
of  limitation,  as  it  was  to  go  to  them  in  succession  forever  according 
to  their  seniorities.  That  might  have  been  the  ground  upon  which  he 
proceeded  in  that  case :  that  also  would  not  be  inconsistent  with  Knight 
V.  Ellis." 

.    It  has  been  seen  that  Lord  Thurlow  (y)  distinguished  the  case  of  a 
bequest  to  A  for  life,  followed  (without  any  express  gift  to 
issue)  by  a  limitation  over  in  default  of  issue  of  A.    This,  and  in  default 

[X  .  Ill'  ACT      of  issue,  over. 

he  said,  of  necessity  gave  the  absolute  mterest  to  A.  o  it  ' 
was  so  assumed  in  Ranelagh  v.  Ranelagh,  (2)  and  there  is  nothing  in 
Ex  parte  Wynch  to  suggest  that  the  distinction  is  not  a  sound  one  as 
regards  wills  that  are  subject  to  the  old  law.  But  in  Procter  v. 
Upton, (a)  where  personalty  was  given  to  be  invested  for  the  benefit 
of  A  for  life,  and  if  he  died  without  issue,  over ;  and  by  codicil  A  was 
forbidden  to  meddle  with  the  principal ;  Lord  Hardwicke  held  that  A 
was  but  tenant  for  life ;  adding,  however,  that  if  the  case  had  stood 
singly  on  the  will,  A  would  have  been  entitled  to  the  whole. 

{i)  2  B.  C.  C.  575.  by  Johnson,   Ch. ;    "  Suppose  upon  the 

(m)  6  Beav.  350.     See  also  Harvey  v.  death  of  Anna  he  had  limited  over  the 

Towell,  7  Hare  231,  12  Jur.  241 — bequest  property  lo  the  brothers  and  the  heirs  of 

to  A  for  life,  remainder  to  his  eldest  son  their  bodies,  by  words  which  applied  to 

for  life,  remainder  to  his  eldest  issue  male  real  estate  would  have  created  an  estate 

only  for  the  time  being  ad  infinitum  for-  tail  in  England ;  it  is  well  settled  that 

gyer.  such  words  would  have  given  them  an 

(x)  5  D.,  M.  &Q.  212.  absolute  interest  in  personalty." 

(y)  Ante  p.  *568.     See  also  his  dictum,         [(a)  2  My.  &  K.  441,  ante  p.  *526. 

Att.-Gen.  v.  Eayley,  2  B.  C.  C.  557.]  (a)  5  D.,  M.  &  G.  199,  n.    See  also  In 

5.  Pritchett  v.  Cannon,  10  Kich.  Eq.  re  Banks'  Trust,  2  K.  &  J.  387. 
394.    In  this  case,  at  page  406,  it  is  said 

2  B     [vol.  il  *571] 


386  ESTATE  TAIL   IN  EEALTY.  [CHAP.  XLIV. 

Again  the  mere  circumstance  that  real  and  personal  estate  are  both 
Effect  of  real  dealt  with  by  the  same  set  of  words  will  not  compel  the 
uro  erty°"°^  court  to  decide  that  the  personalty  is  intended  to  go  as  the 
ciudedln  ^^^ ^7  ^^^  Consequently  vests  absolutely  in  the  first  taker.  (6) 

same  gift.  g^j.  ^^  circumstance  of  the  two  sorts  of  property  being 

jointly  dealt  with  may  fairly  be  taken  into  account  on  the  question 
whether  there  is  "an  eye'to  an  entail: "(c)  and  if  the  personal  is 
clearly  *a  mere  adjunct  to  the  real,  e.  g.,  a  leasehold  garden  toa  free- 
hold house,  an  intention  that  both  should  devolve  as  the  realty  may 
reasonably  be  inferred.]  (d) 

Upon  the  whole  the  result  is,  that  the  unqualified  terms  in  which 
General  con-  *^^  """^^  ^^  he&n  oftcn  laid  down,  [pointing  as  they  do] 
elusions.  j-q  ^jjg  conclusion,  that  a  bequest  of  personalty  confers  the 

absolute  interest  wherever  the  language  of  the  will  is  such  as  would 
create  an  estate  tail  of  land,  [are  not  justified  by  the  decisions.  In 
many  of  them,  as  we  have  seen,  the  court  has  refused  to]  carry  the 
rule  to  the  extreme  point  to  which  the  cases  have  gone  in  adjudging 
"  issue  "  to  be  a  word  of  limitation  as  to  real  estate ;  (e)  the  effect  of. 
such  construction,  by  entitling  the  first  taker  absolutely,  being  in  gen- 
eral to  defeat  the  intention  of  the  testator.  Hence  also  (as  elsewhere 
liinted),  (/)  the  inclination  to  adopt  the  construction  which  reads  the 
word  "  child,"  "  son,"  or  any  other  such  informal  expression,  as  a  word 

(6)  Jackson  v.  Calvert,  1  J.  &  H.  235.  tate  was  given  to  A  for  life,  and  after  his 

See  also  In  re  Banks'  Trust,  2  K.  &  J.  death  to  his  heirs  {general.)     This  was 

387.  held  to  give  A  a  life  interest  only.    Such 

(c)  See  Tate  v.  Clarke,   1   Beav.  lOQ  a  gift  has  never  been  held  to  vest  the  ab- 

(personalty  given  to  A  by  reference  to  solute  interest  in  personalty  in  A  by  an- 

devise  of  realty  to' A  and  his  issue) ;  Dunk  alogy  to  the  rule  in  Shelley's  Case,  and  it 

V.  Fenner,  2  E.  &  My.  557.  •  The  last  case  lacks  the  essentiiil  ingredient  of  an  inten- 

has  been  cited  as  laying  down  a  rule  that,  tion  to  benefit  issue  ad  infinitum  to  bring 

where  realty  and  personalty  are  blended,  it  within  the  rule  discussed  in  the  present 

the  personalty  goes  as  the  realty ;  which,  chapter.    Smith  v.  Butcher,  10  Ch.  D. 

said  Grififard,  V.  C,  "is  bad  law,"  Herrick  113,  is  a  distinct  decision  that  the  rule  in 

V.  Franklin,  L.  R.,  6  Eq.  593.     Qu.,  how-  Shelley's  Case  is  inapplicable  to  such  a 

ever,  whether  in  Dunk  v.  Fenner,  it  was  gift.    Powell  v.  Boggis,  35  Beav.  535,  and 

intended  to  lay  down  any  snch  rule.  The  Comfort  v.  Brown,  10  Ch.  D.  146,  must 

case  seems  rather  to  turn  on  the  special  rest  on  the  special  terms  of  the  wills.  See 

terms  showing  an  intention  that  realty  as  to  the  former,  ante  p.  *81. 

and  personalty  should  go  together,  and  (d)  Per  Wood,  V.  C,  Jackson  v.  Cal- 

also  that  there  should  be  an  entail.     Be-  vert,  1  J.  &  H.  238.    See  also  Douglas  v. 

quest  to  A  for  life,  and  after  his  death  Congreve,  1  Beav.  59.] 

to  his  heirs ;  A  takes  for  life  only. — In  (e)  Ante  p.  *438. 

Herrick  v.  Franklin  real  and  personal  es-  (/)  Ante  p.  *397.' 
[vol..  II.  *572] 
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•of  limitation,  is  much  less  strong  in  reference  to  personal  than  real' 
estate,  {g)  [Hence,  too,  it  has  been  finally  decided  that  the  rule  in 
Wild's  Case  does  not  apply  to  bequests  of  personalty.]  {h) 

In  not  a  few  cases,  too,  bequests  to  a  person  and  his  children  have 
been  read  as  conferring  on  the  original  legatee  a  life  interest  only,  with 
an  ulterior  gift  of  the  absolute  interest  in  favor  of  the  children,  (t) — a 
species  of  construction  which  further  illustrates  the  disinclination  of 
the  courts  to  hold  ambiguous  terms  of  this  description  to  operate  as 
words  of  limitation  in  reference  to  personal  estate. 

The  word  "  issue,"  under  a  joint  gift  to  the  ancestor  and  issue,  has 
also  been  sometimes  construed  as  introducing  a  substituted 
gift  in  favor  of  these  objects,  in  the  event  of  the  failure  of  by  way  of 
the  original  gift  to  the  ancestor,  [by  his  death  either  in  the 
lifetime  of  the  testator  or  of  a  previous  tenant  for  life ;  the  ancestor,] 
if  the  gift  to  him  takes  effect,  becoming  solely  and  absolutely  entitled. 

Thus,  in  Pearson  v.  Stephen,  (h)  where  the  testator  bequeathed  *to 
trustees  so  much  stock  as  should-  be  sufficient  to  pay  there-  ^^  ^^^  persons 
out  the  yearly  sum  of  £1000  to  his  wife  for  her  widow-  rrapecuve 
hood ;  and,  after  her  decease  or  marriage,  in  trust  for  his  i^J'.'^ 
five  sons  (naming  them)  and  their  respective  issue,  if  any, 
to  be  divided  among  them  in  equal  shares;  such  issue  to  take  per 
stirpes,  and  not  per  capita.  He  also  gave  £4000  to  be  invested  in 
stock,  in  trust  to  pay  the  dividends  to  his  daughter  S.  during  her 
coverture,  and,  upon  the  death  of  G.,  her  husband,  to  transfer  the 
capital  to  her  for  her  sole  use;  but,  in  case  G.  should  survive  testator's 
daughter,  then  in  trust  for  his  said  five  sons  and  their  respective  issue, 
(if  any),  to  be  divided  among  them  in  equal  shares  and  proportions ; 
such  issue  to  take  per  stirpes,  and  not  per  capita.  The  testator  also 
gave  the  residue  of  his  personal  estate  to  his  said  five  sons  "and  their 
respective  issue  {if  any) ;"  such  issue  to  take  per  stirpes,  and  not  per 
capita,  to  be  divided  among  them  in  equal  shares  and  proportions; 
the  shares  of  such  of  them  as  should  have  attained  the  age  of  twenty- 
one  years,  to  be  paid  to  them  respectively  forthwith  after  the  testator's 

(g)  See  Gawler  v.  Cadby,  Jack.  346 ;  (4)  2  D.  &  Gl.  328,  5  Bli.  (N.  S.)  203. 

Stone  V.  Maule,  2  Sim.  490 ;  Malcolm  v.  Of  course  there  is  less  difficulty  in  the 

Taylor,  2  B.  &  My.  416.     [But  see  Scott  adoption  of  this  construction  where  the 

V.  Scott,  15  Sim.  47.]  gift  is  to  a  person  or  his  issue,  vide  ante 

(A)  Ante  p.  *397.  vol.  I.,  pp.  *515,  *516 ;    also  Price  v. 

{iy  Vide  cases  stated  ante  p.  *398.  Lockley,  6  Beav.  180. 

[vol.  II.  *573] 
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decease ;  the  shares  of  such  of  them  as  should  be  under  that  age,  to  be 
paid  to  them  when  and  as  they  should  respectively  attain  such  age. 
The  question  was,  what  interests  the  five  sons  (all  of  whom  survived 
the  testator)  took  under  these  bequests?  Sir  J.  Leach,  M.  E.,  held 
that  the  sons  took  life  interests  only  (subject,  as  to  the  £4000,  to  the 
contingency  mentioned  in  the  will),  with  the  ulterior  interest  for  their 
children.  But  this  decree  was  reversed  in  D.  P.,  where  it  was  decided 
that,  under  the  first  bequest,  the  sons  became  absolutely  entitled ;  and 
that,  with  respect  to  the  £4000,  in  the  event  of  S.  dying  in  the  life^ 
time  of  G.,  the  sons  of  the  testator  living  at  such  event  would  be  abso- 
lutely entitled  to  the  stock  in  equal  shares;  but  if  any  of  the  sons 
should  die  in  the  lifetime  of  S.,  leaving  issue,  such  issue,  if  living  ajt 
the  deatb  of  S.,  (!)  would  be  entitled  to  the  share  or  shares  of  the  fund,, 
whicli  their  parents  would  have  been  entitled  to,  if  living,  such  issue 
to  take  the  shares  in  question  equally  among  them ;  and  it  was  also 
adjudged  that  the  sons,  at  the  death  of  the  testator,  took  an  absolute 
interest  in  the  residue.  And  an  opinion  was  expressed  by  Lord 
Brougham,  that,  if  any  of  the  sons  had  died  in  the  lifetime  of  the  tes- 
tator, his  children,  living  at  the  testator's  death,  would  have  taken,  by 
substitution,  the  share  of  the  parent.  6 

Here,  it  will  be  observed,  the  words  "and  their  respective  *issue" 
were  considered  to  raise  a  gift  by  substitution,  to  take 
Peazsonv.         effect,  as  to  all  the  bequests,  in  the  event  of  any  of  the 
*''  *"'  legatees  dying  in  the  testator's  lifetime  leaving  issue,  and, 

as  to  the  £4000  stock,  in  the  further  event  of  their  dying  during  the 
suspense  of  the  contingency  leaving  issue.  The  clause  directing  that 
the  issue  should  take  per  stirpes  seems  to  be  decisive  against  the  word 
being  construed  as  a  word  of  limitation. 

Pearson  v.  Stephen  was  referred  to  in  Gibbs  v.  Tait,  (m)  where  a 
Tothedaugh-  testator  bequeathed  the  residue  of  his  personal  estate  to 
to3r°feM"^  ^^  ^i^'^  during  her  widowhood,  and  after  her  decease  or 
^'sur^ivor-'  marriage,  he  gave  what  should  be  remaining  one  moiety 
*  '^'  to  J.,  the  son  of  T.,  his  executors  and  administrators,  and 

the  other  moiety  equally  among  all  the  daughters  of  T.  and  their  issue,; 
with  benefit  of  survivorship  and  accruer:  Sir  L.  Shadwell,  V.  C, 
held  that  the  daughters  living  at  the  distribution  of  the  fund  were  ab- 
solutely entitled,  and  not  (as  had  been  contended)  concurrently  with 

[(Z)  As  to  this,  see  anle  p.  *189,  n.  (J).]     137. 
6.  Mathes  v.  Hammond,  9  Eioh.  Eq.        (m)  8  Sim,  132, 
[vol,  II.  *574] 
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their  issue,  which,  he  observed,  was  an  inconvenient  construction.  He 
observed  that  the  case  was  weaker  than  Pearson  v.  Stephen.  This 
remark  shows  that  the  V.  C.  considered  the  case  before  „ 

iiemarfc  on 

him  to  belong  to  the  same  class  as  the  cited  authority :  '^^^^^  "■  '^''''• 
perhaps  the  clauses  of  accruer  (which  are  not  stated)  may  have  aided 
this  interpretation. 

[The  decision  in    Pearson  v.  Stephen  was  followed   in  Dick   v. 
Lacy,  (n)  where  real  and  personal  estate  was  bequeathed  Bequest  to 
to  A  for  life,  and  after  her  decease  to  the  daughters  of  B  Sf/de^celid- 
and  their  desemdants  per  stirpes,  to  hold  to  them  their  fS^^f 
heirs   and    assigns   forever;    and    it  was  held   by  Lord 
Langdale  that  the  limitation  to  descendants  per  stirpes  was  a  gift  to 
them  by  way  of  substitution  for  their  ancestress  in  case  she  died  in  the 
lifetime  of  the  tenant  for  life.] 

Sometimes  a  testator,  having  in  one  instance  made  an  express  and 
particular  substitution  of  issue,  thereby  affords  a  ground  for  applying 
a  similar  construction  to  a  bequest  in  the  same  will  to  a  person  and 
his  issue  simply ;  the  inference  being,  on  a  view  of  the  entire  will,  that 
the  intention  is  the  same  in  the  respective  cases. 

Thus,  in  Butter  v.  Ommaney,  (o)  a  testator  bequeathed  £2000  to  the 
children  of  his  late  sister  B  and  their  lawful  issue,  in  case  t 

^  Issue  not 

any  of  them  should  die  leaving  lawful  issue.  He  also  currency  with 
gave  unto  *and  among  all  and  every  the  child  and  child-  ^"''^'o''- 
ren  of  his  late  brother  Jacob  and  their  issue  (except  his  nephew  A),  the 
sum  of  £2000  to  be  equally  divided  among  them,  share  and  share 
alike,  to  be  paid  within  twelve  months  next  after  his  (the  testator's) 
decease.  At  the  date  of  the  will,  there  were  three  children  of  the  tes- 
tator's brother,  who  had  children,  and  other  children  were  dead  leav- 
ing issue.  It  was  contended,  that  the  words  "  and  their  issue "  were 
words  of  purcliase,  and  let  in  the  issue  of  the  deceased  children ;  but 
Sir  J,  Leach,  M.  E,.,  held,  that  the  three  children  of  Jacob  living  at 
the  date  of  the  will  were  absolutely  entitled  to  the  legacy. 

And  here  it  may  be  observed  that,  where  (as  in  the  two  iireceding 
cases)  the  original  legatees  are  living  at  the  death  of  the  testator  or  the 
period  of  distribution  (whichever  may  happen  to  be  the  period  of  as- 
certaining the  objects),  it  becomes  unnecessary  to  determine  whether 

[(»)  8  Beav.  214.    See  also  Hedges  v.        (o)  4  Euss.  70.     [See  also  In  re  Stan- 
Harpiir,  9  Beav.  479  (issue  to  take  only    hope's  Trusts,  27  Beav.  201.] 
tteir  parent's  share.)] 

[vol.  II.  *575] 
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"  issue  "  is  a  word  of  limitation  or  of  substitution ;  the  original  legatees- 
being  entitled  to  the  whole,  according  to  either  construction.  Hence 
the  only  really  adjudged  point  in  the  two  last  cases  was  the  rejection- 
of  the  claim  of  the  issue  to  participate  concurrently  with  the  original 
legatees. 

An  instance  of  the  admission  of  such  concurrent  claim  occurs  iu' 
Issue  held  ^^^7  '"■  Pennington,  (p)  where  a  testator,  in  a  certain  event, 
currenuy°with  bequeathed  a  residuary  fund  to  the  children  of  his  brother 
ancestor.  g  ^^^  ^j^^^^^  lawful  issue  in  equal  shares,  or  unto  such  of 

them  as  shall  prove  their  right  within  two  years  after  notice  in  the 
London  Gazette:  Sir  L.  Shad  well  decided  that  all  the  descendants  of 
B  who  were  living  at  the  period  in  question  were  entitled  to  partici- 
pate ;  which  of  course  involved  a  denial  of  the  proposition  that  issue- 
was  here  used  as  a  word  of  limitation. 

II. — A  necessary  consequence  of  the  rule,  that  words  which  create 
B  uests  over  ^"  estate  tail  in  realty  confer  the  absolute  interest  in  per- 
quratSn*whea  soualty,  is,  that  all  bequests  ulterior  to  such  a  gift  are- 
foW-  void  J  7  but  this  principle  does  not  apply  to  cases  in  which 

personal  estate  is  limited  in  such  terms  to  several  persons  not  in  esse 
successively ;  in  which  case  the  successive  limitations,  though  having 
the  form  of  remainders,  operate  simply  as  substitutional  or  alternative 
bequests,  each  gift  in  the  series  being  dependent  upon  the  event  of  the- 
preceding  gift  or  gifts  not  taking  effect. 

Thus,  where  a  term  of  years  is  limited  to  A  for  life,  with  *remain- 
der  to  his  first  and  other  sons  successively  in  tail  male,  with  remainder 
to  the  first  and  other  sons  of  B  in  tail.  If  A  die  without  having  had 
a  son,  it  is  clear  that  the  bequest  to  the  first  son  of  B  (for  no  son  after 
the  first  could  ever  take)  is  good ;  but  if  A  have  a  son,  that  son  be- 
comes entitled  absolutely,  to  the  exclusion  of  the  ulterior  legatees;  so 
that  the  limitation  is  in  effect  a  bequest  for  life,  and  after  his  death  to 
his  first  son  absolutely,  and  if  he  have  no  son,  to  the  first  sou  of  B ; 
and  being  necessarily  to  take  effect  within  the  period  of  a  life  in  being 
is  free  from  objection  on  the  ground  of  remoteness. 

To  illustrate  in  detail  a  point  apparently  so  clear  upon  principle 

(p)  7   Sim.   370.      [See  also    Law  v.  Chaney,  4  Harr.  &  McH.  393;  "Wilkins 

Thorp,  27  L.  J.,  Ch.  6-19,  4  Jur.  (N.  S.)  v.  Taylor,  5  Call  150  ;  Deane  v.  Hansford,. 

446  J  and  Prior  on  Issue  37,  38.]  9  Leigh  253  ;  Williamson  v.  Ledhetter,  2: 

7.  Chism  v.  Williams,  29  Mo.  288 ;  State  Munf.  521. 
V.  Mann,  3  Harr.  &  J.  238  ;  Davidge  v. 
[vol.  II.  *576] 
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might  seem  to  be  gratuitous  labor,  were  it  not  that  at  one  period  the 
authorities  (including  a  decision  of  the  Supreme  Court  of  Judicature) 
sanctioned  a  contrary  doctrine. 

In  Brett  v.  Sawbridge,  {q)  a  testator,  who  was  a  mortgagee  in  pos- 
session of  a  term  of  years,  devised  it  (supposing  himself  to  be  seized 
of  an  estate  of  inheritance)  to  J.,  son  of  H.,  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  two  other  sons  of  H., 
and  their  sons  successively  in  tail  in  like  manner,  remainder  to  all 
other  the  sons  of  J.  successively  in  tail,  with  remainder  to  the  right 
heirs  of  B.  and  "W".  Though  it  appeared  that  none  of.,  the  tenants  in 
tail  had  come  in  esse,  Sir  J.  Jekyll,  M:  R.,  held  that  the  limitation 
over  was  void ;  and  his  decree  was  affirmed  in  D.  P.  The  reasons 
urged  in  its  support  were,  first,  that  as  the  testator  intended  to  dis- 
pose of  the  inheritance,  the  term  did  not  pass  ;  and  secondly,  that  the 
limitation  over  being  after  an  indefinite  failure  of  issue,  was  void  for 
remoteness.  It  is  not  stated  upon  which  ground  the  House  proceeded, 
but,  most  probably,  as  the  reporter  assumes,  upon  the  latter,  as  the 
objection  that  the  testator  intended  to  dispose  of  the  inheritance  could 
not  be  sustained  for  an  instant  as  a  reason  against  the  devise  operating 
upon  the  term. 

In  regard  to  the  alleged  remoteness  of  the  limitation  to  the  heirs  of 
B.  and  W.,  however,  the  case  is  completely  overruled  by  ^^^^j^  ^  g^^^. 
Pelham  v.  Gregory,  {r)  where  the  Duke  of  N.  devised  all  edify  Sam'" 
his  freehold  and  leasehold  estates  to  T.  for  life,  remainder  ■"'  **''^sory. 
to  his  *first  and  other  sons  in  tail  male,  remainder  to  H.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  remainders  over : 
T.  was  living,  but  had  no  son;  H.  had  a  son,  who  during  the  life  of 
T.  died,  and  it  was  held,  in  D.  P.,  that  the  administrator  of  such  son 
was  absolutely  entitled  to  the  leasehold  estates,  subject  only  to  be  de- 
feated by  the  birth  of  a  son  of  T.  the  prior  tenant  for  life. 

It  is  scarcely  necessary  to  observe,  that  a  bequest  of  a  term  for  years 

(q)  3  B.  P.  C.  Toml.  141,  1736.    This  barton,  Cas.  temp.  Talb.  55,  245  ;  Gower 

case  seems  to  have  escaped  the  research  v.  Grosvenor,  3  Barn.  54 ;  S.  C,  cit.  in 

of  Mr.  Fearne.    See  also  Backhouse  v.  Daw  v.  Pitt,  stated  1  Mad.  503  ;  Phipps  v. 

Bellingham,  Pollex.  33  ;  Burgis  u.  Burgis,  Lord  Mulgrave,  3  Ves.  613  ;  [Boydell  v. 

1  Mod.  115.  Golightly,  14  Sim.  327  ;   Lewis  v.  Hop- 

(r)  3  B.  P.  C.  Toml.   204.     See  also  kins,  3  Drew.  668,  6  H.  L.  Gag.  1013 

[Higgins  V.  Dowler,  1  P.  W.  98]  ;  Stanley  (Williams  v.  Lewis.) 

V.  Leigh,  2  P.  W.  686  ;  Sabbarton  v.  Sab-  ' 

[vol.  II.  *577] 


392  ESTATE  TAIL  IK  EEALTY.  [CHAP.  XLIY. 

or  other  personal  property  in  the  language  of  an  estate  tail, 
be  made  may  be  made  defeasible  on  a  collateral  event  in  the  same 

collateral  manner  as  any  other  bequest  carrying  the  whole  interest. 

Thus,  a  legacy  to  A  and  the  heirs  of  his  body,  and  if  he 
die  without  issue,  living  B,  to  C,  is  clearly  a  good  executory  gift  to 
C.(s) 

And  here  it  occurs  to  remark  that  the  enactment  (i)  restricting  words 
denoting  a  failure  of  issue  to  a  failure  at  the  death  (which 
1  vtot  °c*|6,  we  have  seen  prevents  tiiem  having  the  effect  of  creating 
ruieofoon^  au  estate  tail  by  implication)  will,  when  applied  to  per- 
sonalty, operate  to  restrain  such  words  from  passing  the 
absolute  interest,  and  also  to  bring  within  the  compass  of  the  rule 
against  perpetuities  the  ulterior  bequest  depending  on  such  contin- 
gency. If,  therefore,  a  testator,  by  a  will  made  or  republished  since 
1837,  bequeaths  personal  estate  to  A,  and  ia  case  he  shall  die  without 
issue  then  to  B,.A  will  not  take  the  absolute  interest  (as  formerly), 
from  the  ulterior  gift  being  void ;  but  A  will  take  a  vested  interest  in 
the  personalty  so  bequeathed,  defeasible  in  favor  of  B,  on  his  (A's) 
leaving  no  issue  at  his  death. 

Where  the  bequest  is  to  A  expressly  for  life,  and  in  case  of  his 
dying  without  issue  to  B,  the  construction  seems  also  free  from  doubt. 
A  will,  according  to  the  newly-enacted  doctrine,  take  a  life  interest  in 
any  event,  and  B  will  take  the  ulterior  interest,  only  in  the  event  of 
A's  leaving  no  issue;  in  the  converse  event  of  A  leaving  issue,  the 
ulterior  interest  will  be  undisposed  of.  [But  if  after  the  express  gift 
for  life  the  limitation  over  be  in  case  of  A  dying  without  "heirs  of  his 
body,"  the  enactment  will  not  apply,  (m)  and  A  will,  it  should  seem, 
be  absolutely  entitled  as  before.]  [x) 

III. — Wljen  it  is  intended  that  leasehold  estates,  or  personal  chat- 
tels in  the  nature  of  heirlooms,  shall  go  with  lauds  de- 

As  to  annexing       .      i  j,.  .  i         ii  i         .         i  i 

persona,!  to  real   vised  *in  strict  Settlement,  they  should  not  be  simply  sub-> 

estate,  devised       _  /         •/  i    j 

in atriot settle-     jected  to  the  Same  limitations;  the  effect  of  that  being  to 

ment.  ^  /  o 

vest  the  personal  property  absolutely  in  the  first  tenant  in 
tail,  though  he  should  happen  to  die  within  an  hour  after  his  birth  ;(y) 

(s)  Lamb  V.  Archer,  1  Salk.  225.  297. 

{1}  Ante  p.  *493.  (y)  But  where  a  junior  branch,  quoad 

{u)  Ante  p.  *533.  the  estate,  has  issue  before  the  senior,  the 

{x)  Ante  p.  *571,  as  in  Boden  v.  Watson,  chattels  do  not  vest  indefeasibly  in  such 

(or  Lord  Galway,)  Arab.  398,  478,  2  Ed.  issue,  Hogg  v.  Jones,  32  Beav.  45.] 
[vol.  IL  *578] 
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and,  as  the  freehold  lands  in  that  event  pass  over  to  the  next  remain- 
der-man, a  separation  between  them  and  the  chattels  takes  place ;  l)ut 
the  personal  property  should  be  limited  over,  in  case  any  such  tenants 
in  tail  (being  the  sons  of  persons  in  esse)  should  die  under  twenty-one 
and  without  inheritable  issue,  to  the  person  upon  whom  the  freehold 
lands  will  devolve  in  that  event ;  or,  which  is  the  more  usual  mode, 
the  personalty  should  be  subjected  to  the  same  limitations  as  the  free- 
holds, with  a  declaration  that  it  shall  not  vest  absolutely  in  any  tenant 
in  tail  [by  purchase]  until  twenty-one,  or  death  under  that  age,  leaving 
issue  inheritable  under  the  entail.     Whether  the  courts 

,,.T,  ,      t  '  .  -I..  By  direct  gift. 

are  authorized  to  put  this  construction  upon  a  direction 
that  the  chattels  shall  go  with  the  lands  so  long  as  may  be,  or  so  long 
as  the  rules  of  law  will  permit,  has  been  vexata  qumsiio.  Lord  Hard- 
wicke,  in  Gower  v.  Grosvenor,  (2)  expressed  an  opinion  in  the  affirma- 
tive, but  in  Foley  v.  Burnell,  {a)  and  Vaughan  v.  Bnrslem,  [b)  Lord 
Thurlow  held  that  the  property  vested  absolutely  in  the  tenant  in  tail 
on  his  birth;  p.  e.,  that  the  direction  did  not  make  the  trust  executory; 
and  this,  though  often  regretted,  is  now  the  settled  doctrin^.]  (c)  It 
was  much  canvassed  in  D.  P.  in  Duke  of  Newcastle  v.  Countess  of 
Lincoln,  (d)  which  arose  on  marriage  articles  [containing  a  covenant  to 
assign  leaseholds  upon  the  same  trusts  as  freeholds  so  far  as  the  law 
would  allow,  and  the  trusts  being  executory,  it  was  decided  that  the 
court  had  power  to  modify  the  limitations  so  far  as  to  suspend  the 
absolute  vesting  until  twenty-one.J  Lord  Eldon  [did  not  concur  in 
this  decision],  considering  that  the  question  was  concluded  by  Vaughan 
V.  Burslem.  [But  in  Shelley  v.  Shelley,  (e)  where  a  testatrix,  without 
reference  to  any  real  *estate,  bequeathed  jewels  to  her  nephew  to  be 
held  as  heirlooms  by  him  and  by  his  eldestson  on  his  decease,  and  so  on 
from  eldest  son  to  eldest  son,  as  far  as  the  rules  of  law  would  permit, 

(z)  3  Barnard.  54.    See  also  Trafford  v.  H.  L.  10],  107.] 

Trafford,  3  Atk.  347.  (d)  3  Ves.  387,  12  Vea.  218. 

(a)  1  B.  C.  C.  274.  [(e)  L.  E.,  6  Eq.  540.     The  point  does 

(6)  3  B.  C.  C.  101.  not  appear  to  have  been  previouslyde- 

[(e)  Fordyce  v.  Ford,  2  Ves.,  Jr.,  536 ;  cided.     See  opinion  of  Sir  L.  Shadwell, 

Carr  v.  Lord  Errol,  14  Id.  478 ;  Stratford  Boydell  v  Golighlly,  14  Sim.  346  ;   and 

V.  Powell,  1  Ba.  &  Be.  1  ;  Rowland  v.  see  observations  bearing  on  the  question, 

Morgan,  6  Hare  463,  2  Phil.  764;  Don-  14  Ves.  487  ;  2  Phil.  771';  1  Ba.  &  Be. 

caster  v.  Doucaster,  3  K.  &  J.  26.     See  25 ;  1  J.  &  W.  574,  ante  p.  *352 ;  1  J.  & 

also  the  esses  reviewed  by  Wood,  V.  C,  H.  51 ;  Doncaster  v.  Doncaster,  3  K.  & 

Lord  Scarsdale  v.  Curzon,  1  J.  &  H.  40  ;  J.  26. 
per  Lords  Westbury  and  Cairns,  L.  E.,  5 

[vol.  II.  *579] 
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and  requested  her  nephew  by  his  will  or  otherwise  to  give  effect  to  her 
wishes,  Sir  W.  P.  Wood,  V.  C,  held  this  to  be  a  good  executory- 
trust,  and  directed  a  settlement  to  be  made  of  the  jewels  to  the  nephew 
for  life,  remainder  to  his  eldest  son  E.  (who  was  born  in  the  testatrix's 
lifetime)  for  life,  remainder  to  E/s  eldest  son  if  living  at  E.'s 
death,  (/)  to  vest  at  twenty-one,  with  a  gift  over  on  death  under 
twenty-one  or  in  E.'s  lifetime. 

To  return  to  the  case  of  a  direct  trust  or  bequest.    Notwithstanding 
the  provisions  recommended  above,  a  separation  of  the 

Ordinary  form        i  i     /.  i       i       i         .n  i     i  /     i  .   t 

of  trust  for        chattels  trom  the  lands  will  nevertheless  occur  (whichever 

annexing  chat-  i\.pi  .  *i       ^ 

teis  to  settled     form  is  used)  if   the   tenant   in   tail  should  die  under 

realty.  ... 

twenty-one  leaving  inheritable  issue ;  for  in  that  case  he 
would  take  the  chattels  absolutely,  while  the  lands  would  descend  to 
the  issue.  To  prevent  this  separation,  the  declaration  should  be  that 
the  chattels  shall  not  vest  absolutely  in  any  tenant  in  tail  by  purchase 
who  may  die  under* twenty-one,  but  shall  at  his  death  devolve  as 
nearly  as  possible  in  the  same  manner  as  the  lands,  [g)  Under  this 
(which  isinow  the  ordinary)  declaration  the  issue  will  take  the  whole 
of  the  chattels  by  purchase,  instead  of  such  share  or  interest  only  as 
he  may  be  entitled  to  as  of  kin  to  the  ancestor. 

That  the  words  "  by  purchase  "  are  necessary  in  this  form  of  decla- 
When  not  void  ration,  in  order  to  avoid  a  breach  of  the  rule  against  per- 
for  remoteness,  pg^uity,  has  already  been  noticed,  {h)    The  effect  of  them  ■  * 
is  well  illustrated  by  Gosling  v.  Gosling,  (i)  where  freeholds  were  de- 
Gosiingo.  vised  in  strict  settlement,  and  chattels  were  then  given  on 

GosUng.  ^jjg  game  trusts  and  for  the  same  estates  as  the  freeholds, 

or  as  near  thereto  as  the  law  would  permit,  witli  a  proviso  that  the 
chattels  should  not  vest  absolutely  in  any  tenant  in  tail  unless  he 
attained  twenty-one  (without  more.)  These  trusts  were  impugned  as 
constituting  in  effect  a  gift  to  such  tenant  in  tail  only  as  should  attaiQ 

(/)  "  Living  at  E.'s  death  "  seems  to  be  would  be  as  efficacious  as  the  express  gift 

due  to  the  words  of  the  will  "on  his  de-  over  is  questionable ;  see  the  difference 

cease,  and  so  on."  of  opinion,  Harrington  v.  Harrington,  L. 

(g)  Davidson's  Common  Forms,  p.  216.  E.,  3  Cli.  573,  5  H.  L.  102.    And  see  I 

The  older  forms  (several  of  which  are  Powell  Dev.  732,  u.  by  Jarman. 

collected  in  Harrington  v.  Harrington,  L.  (A)  Vol.  I.,  p.  *274. 

B.,  5  H.  L.  93,  u.,)  appear  not  to  have  (i)  32  Beav.  58,  1  D.,  J.  &  S.  1,  and 

contained  an  express  gift  over,  but  to  (Christie  v.  Gosling),  L.  E.,  1  H.  L.  279. 

have  left  the  chattels  set  free  hy  the  di-  See  also  Martelli  v.  HoUoway,  L.  E.,  5  H. 

vesting  clause  to  be  dealt  with  by  the  L.  553. 
prior  general  trust.     But  whether   this 
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twenty-one,  and  as  therefore  being  too  remote,  as  upon  that  construc- 
tion *they  clearly  were ;  (1)  and  Sir  J.  Eomilly,  M.  R.,  adopting  thafe 
construction,  held  the  gift  void.  But  Lord  Westbury  differed  on  the 
point  of  construction  and  reversed  the  decision.  Applying  the  limita- 
tions of  the  freeholds  to  the  personal  estate,  (as  far  as  the  difference 
of  tenure  would  admit,)  the  effect  was  (he  said)  to  give  the  absolute- 
interest  to  the  first  tenant  in  tail  by  purchase :  no  other  tenant  in  tail 
could  by  possibility  become  entitled  under  the  limitations,  since  the  first 
toolgiabsolutely.  Then  came  the  proviso,  in  which  the  words  "  tenant 
.in  tail "  must  mean  tenant  in  tail  by  purchase,  for  it  referred  to  one  in 
whom  the  personalty  would,  but  for  the  proviso,  have  vested  abso- 
lutely instead  of  defeasibly.  The  L.  C.  therefore  held  the  gift 
vested  in  the  infant  tenant  in  tail,  liable  to  be  divested  on  his  death 
under  twenty-one.  And  this  was  affirmed  in  D.  P.  It  turned  on  the- 
question  whether  the  proviso  postponed  the  original  vesting  or  quali- 
fied a  previously- vested  gift.  Lord  St.  Leonards  held  with  Lord 
Eomilly  that  the  former  was  the  true  construction :  but  Lords  Chelms- 
ford and  Cran worth  agreed  with  the  L.  C  in  preferring  the  latter;; 
and  (as  observed  iii  a  subsequent  case  (m)  by  Lord  Cairns)  when  once 
this  construction  was  arrived  at,  all  difficulty  was  at  an  end,  and  the 
bequest  was  in  no  way  obnoxious  to  the  rule  against  .perpetuity. 

But  Lord  Westbury  observed,  "  If  the  will  had  provided  for  the 
event  of  a  tenant  in  tail  by  purchase  dying  under  twenty-one  leaving 
a  son,  by  declaring  an  express  trust  for  such  son  of  the  personal  estate,, 
the  case  would  have  existed  of  a  tenant  in  tail  of  the  real  estates  by- 
descent  taking  the  personal  estate  by  purchase ;  and  if  in  that  case  the 
proviso  (i.  e.,  the  proviso  postponing  the  vesting)  were  held  to  apply 
to  and  include  such  tenant  in  tail  the  whole  disposition  of  the  princi- 
pal of  the  personal  estate  would  be  void  for  remoteness."  Here,  hfr 
thought,  no  such  trust  was  either  expressed  or  implied,  (n)  But  this 
is,  in  effect,  what  the  ordinary  declaration  does  express.  Hence  the 
necessity  for  the  words  "  by  purchase."  The  trust  in  Gosling  v.  Gos- 
ling was  saved  from  remoteness  only  because  it  led  to  the  very  separa- 
tion which  the  ordinary  declaration  is  designed  to  prevent;  it  being 
considered  by  Lord  Westbury  (o)  that  if  the  infant  tenant  in  tail 
should  die  under  twenty-one  leaving  issue,  the  chattels  would  devolve 

(0  See  vol.  I.,  p.  *273.  (»)  1  D.,  J.  &  S.  16. 

(m)  Harrington  v.  Harrington,  L.  B.,  (o)  lb.  This  point  was  not  noticed  in. 
6  H.  L.  103.  D.  P. 

[vol.  II.  *580] 
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under  the  prior  trust  to  the  next  purchaser  in  the  series  of  limitations, 
not  to  the  issue. 

*The  words  "  so  long  as  the  rules  of  law  will  permit,"  though  in- 
effectual to  make  the  trust  executory,  or  to  correct  a  gift 

How  far  re-  ,  .  ,      .  •    n  •  i  •  •        i    \ 

Tnoteneesobvi-  which  in  terms  iniringes  the  rule  against  perpetuity,  (jj) 
-so  long  as  the  may,  it  seems,  fairly  be  referred  to  where  the  terms  are 
ambiguous,  in  aid  of  a  construction  which  will  not  be 
■obnoxious  to  that  rule,  (g)  And  even  without  these  words,  if  the  trust 
is  on  other  grounds  executory,  it  may  be  moulded  to  avoid  remoteness. 
Thus,  in  Miles  u.  Harford,  (r)  where  freeholds  were  devised  to  A  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  a  shifting 
clause  which  provided  that  if  A  or  his  issue  male  should  become  en- 
titled fo'a  certain  other  estate,  the  devised  estate  should  go  over;  and 
leaseholds  were  given  upon  such  trusts,  &c.,  as,  regard  being  had  to 
the  difference  of  tenure,  would  most  nearly  correspond  with  the  uses, 
•&C.,  of  the  freeholds.  It  was  held  by  Sir  G.  Jessel,  M.  E.,  that  this 
was  an  executory  trust ;  for  the  testator  "  knew  that  something  would 
not  work,  and '  has  said  you  are  to  make  them  correspond,  having 
regard  to  the  effect  of  the  tenure  on  the  limitations."  If  you  repeated 
the  shifting  clause  literally  for  the  leaseholds,  it  would  fail  to  a  great 
extent  for  remoteness.  It  must  therefore  be  modified  so  as  to  shift  the 
leaseholds  in  every  case  (covered  by  the  clause)  in  which  it  could  law- 
fully be  made  to  shift,  (s) 

Other  forms  seek  to  postpone  a  separation  of  the  chattels  from  the 
other  forms  ^^'^^  by  restricting  the  interest  in  the  chattels  to  those  who 
of_trust.  come  into  actual  possession  of  the  land ;  (i)  still  taking  care 

(p)  See  ToUemache  «.  Earl  of  Coven-  1   H.   L.  Cas.  671  ("become  seized"); 

iry,  2  CI.  &  Fin.  611,  8  Bli.  547,  ante  vol.  Scarsdale  v.  Curzon,  1  J.  &  H.  40  ("seized 

X,  p.  *276.  of  or  entitled  to  the  actual  freehold"); 

[q]  See  Harrington  v.  Harrington,  L.  Cox  v.  Sutton,  25  L.  J.,  Ch.  845,  2  Jur. 

IR.,  3  Ch.  574,  5  H.  L.  102,  107.  (N.  S.)  733  (repairing  fund  to  be  applied 

(r)  12  Ch.  D.  691.  at  request  of  person  in  possession.)     But 

(«)  As  it  happened,  A  himself  had  be-  on  the  context  "  entitled  in  possession  " 

come  entitled  to  the  other  estate,  and  the  has  been  held  to  ;nean  one  whose  personal 

M.  E.  also  held  that,  as  this  event  was  qualifications  (e.  g.,  age)  entitle  him  to  the 

-separately  expressed  from  that  of  his  is-  possession,  subject  to  preceding  estates, 

sae   becoming  so  entitled,  the   shifting  HoUoway  v.  Webber,  Martelli  v.  HoUo- 

cUuse  was  good  in  event,  as  to  the  lease-  way,  L.  E„  6  Eq.  523,  5  H.  L.  532,  per 

holds,  without  modification.    See  vol.  I.,  Stuart,  V.  C,  and  Lords  Hatherley  and 

p.  *285.  Westbury ;  see  also  Foley  v.  Burnell,  1 

(0  See  Potts  V.  Potts,  2  Jo.  &  Lat.  353,  B.  0.  C.  274,  4  B.  P.  C.  Toml.  319 ;  In  re 
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not  to  postpone  the  ultimate  vesting  of  them  beyond  the  limits  allowed 
by  the  rule  against  perpetuity.] 

Johnson's  Trusts,  L.  K.,  2  Eq.  716.  And  possession"  have  been  held  to  mean  th© 
where  the  entail  has  been  barred  by  a  person  who  would  have  come  into  posses- 
prior  tenant  for  life  and  remainderman  in  sion  if  the  original  limitations  were  sub- 
tail,  the  words  "  who  shall  be  in  the  actual  sisting,  Hogg  v.  Jones,  32  Beav.  45.] 
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*CHAPTER  XLV. 


WHAT    WORDS     WILL     CHAEGB    EEAL     ESTATE     WITH    DEBTS    AND 

LEGACIES. 


i.  IdabUity  of  jRecd  Estate  to  Simple  Cmr 
tract  Debts. —  Whether  charged  by  a 
general  Direction  in  a  Wilt  that  Debts 
shall  be  paid. — Distinction  where  a  spe- 
cific Fund  is  appropriated; — where  the 
Directiop,  is  to  Executors,  being  or  not 


Deeisees.  — Whether    Legacies 
y  same  Words  as  Debts, 


Si. 

II.  Whether  Direction  to  raise  Money  out 
of  Bents  and  Profits  authorizes  a  Sale. 


I. — By  the'common  law  of  England  the  real  estate  of  a  deceased 
Sketch  of  the  persou  WES  not  liable  to  answer  his  simple  contract  debts, 
St^being^  no  action  being  maintainable  against  the  heir  in  respect 
*^^'*"  of  descended  assets,  except  by  creditors  whose  debts  were 

constituted  by  an  instrument  under  seal,  i.  e,,  a  specialty  obligation ; 
and  not  even  then,  unless  an  intention  to  charge  the  heir  of  the  debtor 
were  distinctly  indicated  :  and  the  claim  of  a  specialty  creditor  did  not 
extend  to  copyholds  (a) ;  nor  did  it  extend  to  devised  freeholds,  until 
the  act  3  and  4  W.  &  M.,  c.  14,  gave  a  right  of  action  against  the  devisee 
of  the  debtor,  concurrently  with  the  heir,  to  a  certain  class  of  specialty 
creditors,  namely,  those  whose  demands  were  recoverable  by  an  action 
of  debt.  (6)  [But  even  these  were  held  to  have  no  remedy  under  the 
iict  where  there  was  no  heir,  the  remedy  provided  being  against  the 
heir  and  devisee  jointly.]  (e)  1 


(o)  Parker  v.  Dee,  2  Ch.  Cas.  201. 

[(5)  "Wilson  V.  Knubley,  7  East  128; 
Coope  V.  Cresswell,  L.  E.,  2  Ch.  112  ;  ex- 
tended to  action  of  covenant  by  1  Will. 
IV.,  c.  47. 

(c)  Wilson  V.  Knubley,  7  East  128; 
Hunting  v.  Slieldrake,  9  M.  &  Wei.  256. 
The  act  1  Will.  IV.,  c.  47,  supplied  a 
[vol.  II.  *582] 


remedy  against  the  devisee  ahne."] 

1.  In  Quinby  v.  Frost,  61  Me.  77,  81, 
Kent,  J.,  says:  "A  testator  may  order 
his  debts  and  the  expenses  of  administra- 
tion to  be  paid  out  of  his  personal,  or  out 
of  his  real  estate  or  out  of  both,  or  out  of 
any  particular  piece  or  parcel.  When  he 
makes  no  distinct  provision  as  to  the  spe- 
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The  first  relaxation  of  this  rigid  doctrine  (so  adverse  to  the  policy 
of  a  great  commercial  country)  was  the  act  47  Geo.  Ill,  c.  g^^^^  „  ^^^^ 
74,  which  let  in  the  claims  of  the  simple  contract  creditors  "so'iVui.i^.! 
of  a  deceased  person  upon  the  real  assets,  i.  e.,  the  freehold  "'  *'''  ^  ^' 
estates,  if  the  debtor  was  at  the  time  of  his  decease  {d)  subject  to  the 
bankrupt  laws.     This  act  was  the  fruit  of  the  persevering  exertions 
of  Sir  Samuel  Eomllly,  whose  labors  in  this  righteous  cause  are  well 
known,  and  was  all  that  those  exertions  were  able  *to  wring  from  the 
legislature  of  that  day.     But  what  was  denied  to  the  zealous  advocacy 
of  this  able  and  upright  lawyer,  was  conceded,  without,  it  is  believed, 
a  dissentient  voice,  by  the  parliament  of  William  IV., — a  striking 
illustration  of  the  change  which  public  opinion  had  undergone  on  this 
subject.     The  act  3  and  4  Will.  IV.,  c,  104,  provided  that  3and4Wiu. 
after  the  29th  of  August,  1833,  when  any  person  should  ^^•'  "■  ^''^■ 
die  seized  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements  or 
hereditaments  corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  customaryhold  or  copyhold,  which  he  should  not  by  his  last 
will  have  charged  with  or  devised  subject  to  the  payment  of  his  debts, 
the  same  should  be  assets,  to  be  administered  in  courts  of  equity,  for 
the  payment  of  the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  and  that  the  be LsSsfor 
heir-at-law,  customary  heir  and  devisees  of  such  debtor  debtebysim- 
should  be  liable  to  all  the  same  suits  in  equity  at  the  suit 
of  any  of  the  creditors,  whether  by  simple  contract  or  by  specialty,  as 
the  heir-at-law  or  devisees  were  theretofore  liable  to  in  respect  of  free- 
hold estates  at  the  suit  of  creditors  by  specialty  in  which  the  heirs 

cifio  kind  of  property,  the  general  rule  is  natural  and  primary  fund  for  the  payment 

understood  to  be  that  the  debts  shall  be  of  debts  and  legacies,  even  where  they 

paid  out  of  the  personal  property.    But  are  expressly  charged  upon  the  real  ea- 

this  rule  is  subject  to  the  other  well-estab-  tate,  descending  or  devised ;  and  that  the 

lished  rule,  that  the  will  of  the  testator  real  estate  is  only  to  be  resorted  to  as  an 

must  govern,  and  that  this  will,  or  inten-  auxiliary  fund,  after  the  personalty  has 

tion,  may  be  gathered,  from  the  provisions  been  exhausted.     For  this  unquestionable 

of  the  whole  testament,  and  may  be  in-  principle,   if  authority  be  necessary  to 

ferred  from  the  nature  of  the  legacies,  or  support  it,  see  2d  Johns.  C.  B.  628,  where 

devises,  and  the  manifest  object  and  pur-  Chancellor  Kent  says,  the  personal  estate 

pose  of  the  testator,  and  from  all  the  cir-  is  the  proper  fund  to  pay  debts  and  lega- 

cumstanees  of  the  case.''    Again  it  is  said  cies,  and  in  general,  it  is  first  to  be  applied, 

by  Stephen,  J.,  in  Stevens  v.  Gregg,  10  Gill  though  the  real  estate  may  be  charged." 
&  J.  143,  147 :  "  In  equity  it  is  well  es-        (d)  Hitchon  v.  Bennett,  4  Mad.  180. 
tablished,  that  the  personal  estate  is  the 
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.  were  bound,  (e)     A  proviso  was  added  that  in  the  admin- 

r^'S'  *"        istration  of  assets  by  courts  of  equity  under  the  act,  cred- 
oreditora,  j|.Qj.g  j^y  specialty  in  which  the  heirs  were  bound,  were  to 

be  paid  in  full  before  creditors  by  simple  contract,  or  by  specialty  in 
which  the  heirs  were  not  bound ;  (/)  [but  by  stat.  32  and 
abolished.  33  Yict.  c.  46,  these  distinctions  are  wholly  abolished ; 
and  all  creditors  whether  by  specialty  or  simple  contract  of  persons 
dying  after  1869  are  payable  pari  passu  out  of  his  assets,  whether 
these  be  legal  or  equitable.  (5^)  The  rights  of  secured  creditors  were" 
expressly  saved ;  (h)  but  in  the  administration  by  the  court  of  the 
estate  of  an  insolvent  debtor  dying  on  or  after  1st  November,  1875^ 
these  rights  are  now  subject  to  the  rule  in  bankruptcy.]  (i) 

During  the  period  when  real  estate  was  not  liable,  unless  charged 
^.^  ^      by  its  deceased  owner,  to  pay  his  simple  contract  debts. 

Difference  ot  J  .  . 

enaotinenT*and  "^  course  it  was  a  question  of  importance  (and  sometimes 
actual  charge.  ^^^  ^f  jjq  Small  difficulty)  to  determine  whether  such 
charge  were  in-  *point  of  fact  created  by  the  will  of  the  debtor.  [But- 
the  combined  effect  of  the  acts  of  Will.  IV.,  and  Vict,  being  to  put  all 
CTeditors  whether  by  specialty  or  simple  contract  on  an  equal  footing  (k) 
■the  importance  of  the  question  is  much  diminished ;  since  this  was 
always  the  rule  of  equity  under  a  general  charge ;  and  although  there 
are  other  classes  of  creditors  {I)  whose  priorities  are  untouched,  they 
rarely  come  in  question.  One  distinction  however  remains,  viz.]  that 
under  the  statutes  the  creditors  have  not  (as  in  the  case  of  an  actual 
charge)  any  lien  on  the  estate,  (m)  If,  therefore,  it  is  parted  with  by 
the  heir  or  devisee  before  the  creditor  has  pursued  his  remedy,  the 

[(e)  The  latter  clause  did  not  narrow  sumers'  Association,  4  Ch.  D.  625. 

the  previous  (charging)  clause  so  as  to  ex-  (*)  38  and  39  Vict.,  c.  77,  §  10  :  see 

elude  the  case  of  a  debtor  dying  -without  Sherwiu  v.  Selkirk,  12  Ch.  D.  68. 

an  heir,  Evans  v.  Brown,  5  Beav.  114 ;  (*)  So  that  now  judgment  against  the 

Hughes  V.  Wells  9  Hare  749.  executor  by  a  simple  contract  creditor 

(/)  Richardson  v.  Jenkins,   1    Drew,  gives  him  priority  over  specialty  credit- 

477_  ors,  Williams  v.  Williams,  L.  R.,  15  Eq. 

{g)  32  and  33  Vict.,  c.  46.    Arrears  of  270,  provided  it  be  obtained  before  de- 
rent  are  a  specialty  debt  within  this  act,  cree  for  administration,  Parker  v.  Ring- 
In  re  Hastings,  6  Ch.  D.  610.    As  to  the  ham,  33  Beav.  535. 
distinction  between  legal  and  equitable  W  See  Wms.  Ex'rs,  p.  995,  seq.  (8th 
assets,  see  ch.  XL VI.,  ?  1.  ed.).] 

(A)  As  to  their  rights  generally,  see  (m)  4  My.  &  Cr.  268.    [See  also  Spaok- 

Mason  v.  Bogg,  2  My.  &  Cr.  443.     Right  man  v.  Timbrel),  8  Sim.  253  ;  Richardson 

of  distress  for  rent  does  not  make  rent  in  'v.  Horton,  7  Beav.  112  ;  Pimm  v.  Insall, 

arrear  a  secured  debt,  In  re  Coal  Con-  1  Mac.  &  G.  449.] 
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estate  cannot  be  followed ;  though  the  creditor's  lien  under  an  actual 
charge  is  of  no  great  value  to  him,  since  it  does  not  prevail  against  a 
bona  fide  purchaser  for  a  pecuniary  consideration ;  the  well-known 
rule  being  that  such  purchasers  are  not  bound  to  see  their  money 
applied  in  payment  of  debts  under  a  general  charge,  in)  Hence  it  is 
obvious  that  the  inquiry  whether  real  estate  is  or  is  not  charged  with 
debts  by  certain  expressions  in  a  will  is  not  wholly  precluded  even  in 
regard  to  the  wills  of  testators  dying  since  1869. 

Whether  a  general  direction  by  a  testator  that  his  debts  General  ai- 
shall  be  paid  charges  the  real  estate  with  the  payment,  is  debtsshaii'be 
a  point  which  has   been  much  agitated  from  an  early  ^^^^' 
period.  2  (o) 


(n)  Sug.  V.  &  P.  (14th  ed.)  655.  And 
where  debts  and  legacies  are  charged,  the 
exemption  extends  to  both,  and  even,  it 
seems,  to  annuities,  [Page  v.  Adam,  4 
Beav.  269,  cit.  1  D.,  M.  &  G.  650.] 


2.  Where  a  devise  follows  a  direction 
that  "  all  my  just  debts  shall  be  paid  pre- 
vious to  distribution,"  a  charge  is  created^ 
Darrington  v.  Borland,  3  Port.  (Ala.)  9 ; 
so,  after  a  direction  to  pay  debts,  a  devise 


What  is  included  in  a  charge  of 
"  debts." — [(o)  Under  a  charge  of 
"debts"  in  a.  will  are  included  all  lia- 
bilities to  which  the  personal  estate  is 
liable ;  as,  damages  for  a  breach  of  cove- 
nant occurring  after  the  testator's  death  ; 
see  Earl  of  Bath  v.  Earl  of  Bradford,  2 
Ves.  587  ;  Lomas  v.  "Wright,  2  My.  &  K. 
769 ;  Willson  v.  Leonard,  3  Beav.  373 ; 
Morse  V.  Tucker,  5  Hare  79  ;  Eardley  v. 
Owen,  10  Beav.  572 ;  Bermingham  v. 
Burke,  2  J.  &  Lat.  699.  So,  a  sum  cove- 
nanted to  be  left  by  vtUl,  (which  is  a  speci- 
alty debt,)  Eyre  v.  Monro,  26  L.  J.,  Ch. 
757  ;  and  the  liability  of  an  incumbent's 
estate  for  dilapidations,  see  Bisset  v.  Bur- 
gess, 23  Beav.  278.  The  act  3  and  4  Will. 
rV.,  c.  104,  is  equally  extensive.  Ex  parte 
Hamer,  2  D.,  M.  &  G.  366.  A  charge  of 
debts  in  an  English  will  was  held  to  in- 
clude a  debt  secured  by  heritable  bond  on 
a  Scotch  estate.  Maxwell  v.  Maxwell,  L. 
B.,  4  H.  L.  506.  As  to  mortgage  debts, 
see  ch.  XLVL,  2  2,  ad  fin.  Debts  barred 
by  the  statute  of  limitations  are  not  in- 
cluded, Burke  v.  Jones,  2  Ves.  &  B.  275. 
A  claim,  though  not  statute-run,  may  for- 


feit the  benefit  of  a  charge  by  laches, 
Harcourt  v.  White,  28  Beav.  303.  But  a 
direction  to  deduct  from  a  child's  share 
"  debts  "  owing  by  her  to  the  other  chiU 
dren  was  held  to  include  statute-run  debts, 
the  object  being  to  make  equal  distribu^ 
tion,  Poole  v.  Poole,  L.  E.,  7  Ch.  17.  If 
a  devise  for  payment  of  debts  does  not 
provide  for  such  payment  in  a  practicable 
manner,  it  is  within  the  statute  of  fraudu-  - 
lent  devises,  Hughes  v.  Doulbin,  2  Cox 
170.  A  charge  of  the  debts  of  another 
person  then  deceased,  includes  all  his 
debts  not  barred  at  hia  death,  O'Connor  v. 
Haslam,  5  H.  L.  Cas.  170.  But  qu., 
whether  a  charge  of  the  debts  of  one  who 
survives  the  testator  would  include  debts 
contracted  after  the  testator's  death  unless 
(as  in  Joel  v.  Mills,  7  Jur.  (N.  S.)  389,  30 
L.  J.,  Ch.  354)  the  trustees  have  a  discre- 
tion. Whether  the  charge  entitles  cred- 
itors of  the  third  person  to  interest  de- 
pends on  the  terms  of  the  will.  Askew  v. 
Thompson,  4  K.  &  J.  620  ;  Poole  ».  Poole, 
sup.  A  charge  of  debts  on  one  part  of  the 
personalty  is  confined  to  debts  proper, 
Hawkins  v.  Hawkins,  13  Ch.  D.  470.]  ■ 
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*In  an  anonymous  case  in  Freeman,  [p)  it  was  held  that  the  land  was 
Cases  in  which  not  charged  in  such  cases ;  "  for,  if  that  should  be  so,  the 
to  be  charged,    debts  of  every  testator  would  be  charged  upon  his  land. 


"subject  to  the  deductions  mentioned," 
Bell  V.  Eaymond,  20  Conn.  338  ;  so,  in  a 
devise,  "  after  my  debts  are  paid,"  or  "  my 
debts  and  devises  being  first  paid,"  with 
power  to  sell  for  debts,  Alexander  v.  Me- 
Murry,  8  Watts  504 ;  Steel  u.  Henry,  9 
Id.  623. 

Where  lands  are  devised  to  different 
persons  in  separate  parcels,  and  it  be- 
comes  necessary  to  sell  the  lauds  of  tes- 
tator to  pay  debts,  the  debts  will  be  a 
charge  on  all  the  lands,  and  must  be  raised 
out  of  all  such  lands  in  proportion  to  their 
respective  values.  Green  «.  Green,  69  N. 
C.  25. 

A  devise  to  A  of  all  testator's  real  and 
personal  property,  "  he  paying  "  debts  and 
legacies,  makes  them  a  charge,  West 
Branch  Bank  v.  Donaldson,  7  Watts  &  S. 
407  ;  Tower's  Appropriation,  9  Id.  103  ; 
Baylor  v.  Dejarnette,  13  Gratt.  152 ;  Lit- 
tle y.  Hager,  67  N.  C.  135.  A  devise  to 
A,  "he  paying"  testator's  debts  "out  of 
the  estate  given  to  him,"  creates  a  charge, 
Gardner  v.  Gardner,  3  Mason  C.  C.  178 ; 
Dodge  V.  Manning,  1  N.  Y.  298 ;  Ran- 
dolph's Appeal,  5  Penna.  St.  242 ;  Hoover 
•  V.  Hoover,  Id.  351 ;  or  certain  yearly 
sums,  Hellman  v.  Hellman,  4  Kawle  440 ; 
or  "  to  his  younger  brother  £100,"  Luck- 
ett  V.  White,  10  Gill  &  J.  480 ;  or  "  he 
paying  out  of  my  estate  "  certain  legacies, 
Taft  V.  Morris,  4  Mete.  523 ;  Tole  v.  Hardy, 
6  Cow.  333  ;  Swoope's  Appeal,  27  Penna. 
St.  58  ;  or  "  he  to  pay,"  Decker  v.  Decker, 
3  Ohio  157 ;  Nellons  v.  Truax,  6  Ohio 
St.  97 ;  or  with  direction  to  support  the 
testator's  daughter,  Veazey  v.  Whitehouse, 
10  N.  H.  409 ;  Leavitt  v.  Wooster,  14  Id. 
550 ;  or  provided  he  charges  himself  with 
the  payment  of  a  certain  legacy,  Dobbins 
V.  Stevens,  17  Serg.  &  E.  13 ;  or  with  pro- 
viso that  he  ''  pays  in  consequence  of  the 


great  value  of  the  lands,"  &c.,  Morancey 
V.  Quarles,  1  McLean  C.  C.  194  ;  or  "  pro- 
vided he  pay,"  Skillman  v.  Van  Pelt, 
Saxt.  (N.  J.)  511 ;  Birdsall  v.  Hewlett,  1 
Paige  32 ;  Downer  v.  Downer,  9  Watts 
63;  Euston  v.  Euston,  2  Dall.  242;  or 
"  in  consideration  of  the  devise  to  A  I  or- 
der him  to  pay,"  &c..  Sands  v.  Champlin, 
1  Story  C.  C.  376;  or  "after  paying"  a 
legacy,  Hanna's  Appeal,  31  Penna.  St. 
53 ;  or  "  after  my  de'ots  and  funeral 
charges  are  paid,"  Fenwick  v.  Chapman, 
9  Pet.  461 ;  Wood  v.  Wood,  26  Barb.  356; 
or  subject  to  the  payment  of  debts,  Clyde 
V.  Simpson,  4  Ohio  St.  445 ;  so  where 
there  is  a  direction  that  the  devisee  pay 
certain  legacies,  and  a  residuary  devise  to 
him  after  debts  and  legacies  are  paid, 
Harris  v.  My,  7  Paige  421.  So  where, 
after  a  devise  to  E.  P.,  was  added  "  and 
it  is  also  understood  that  said  E.  P.  is  to 
pay,  &c.,  within  one  year  $200,"  Powers 
V.  Powers,  28  Wis.  659.  And,  in  such 
case,  the  devisee  having  accepted  the  land 
devised,  he  will  hold  it  in  trust  for  the 
legatee  of  the  $200  until  the  same  be 
paid,  lb. 

But  a  mere  direction  that  a  devisee  pay 
a  certain  sum  will  not  make  it  a  charge 
on  the  lands  devised,  where  that  is  neither 
expressed  nor  necessarily  implied,  Wright 
V.  Denn,  10  Wheat.  204 ;  Miltenberger  v. 
Schlegel,  7  Penna.  St.  241 ;  Hamilton  v. 
Porter,  63  Id.  332;  Buchanan's  Appeal, 
72  Id.  448;  Brandt's  Appeal,  8  Watts 
198  ;  nor  "  if  A  chOose  to  accept  the  de- 
vise, he  is  to  pay,"  Wright's  Appeal,  12 
Penna.  St.  256  ;  Dewitt  v.  Eldred,  4  Watts 
&  S.  414 ;  but  see  Solliday  v.  Gouver,  7 
Penna.  St.  452.  There  must  be  a  direc- 
tion that  the  debt  or  legacy  be  first  paid. 
Chancellor  Kent  in  Lupton  v.  Lupton,  2 
Johns.  Oh.  623.    See,  however,  Kelsey  v. 


{p)  Freem.  Ch.  Cas.  192. 
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for  there  are  but  few  wills  but  have  some  such  expressions,  whereby 
the  testator  desires  his  debts  to  be  paid."  3 

A  similar  doctrine  was  propounded  in  Eyles  v.  Gary ;  (q)   but  it 
«eems  to  be  irreconcilable  with  that  of  numerous  other  w,™.=,=i„„= 
early  authorities,  in  which  a  direction  for  the  payment  of    b'eenheid'u> 
•debts  generally,  or  (though  this  is  certainly  stronger)  for  "^^''s^- 


Deyo,  3  Cow.  133,  where  a  charge  of  lega- 
cies was  held  to  be  necessarily  implied 
from  a  devise  of  all  testator's  real  estate 
to  A,  with  direction  that  he  "  or  his  heirs  "' 
pay  certain  legacies,  "  half  after  my  death 
and  half  two  years  after  my  wife's  death," 
such  devise  being  preceded  by  a  gift  of 
all  his  personalty  to  his  wife,  with  direc- 
tion that  his  debts  be  paid  out  of  his 
personal  property.  So,  too,  a  charge  of 
debts  where  the  whole  estate  is  given  to 
W.,  who,  "  in  consideration  thereof,"  is  to 
pay,  &c.,  HiU  v.  Huston,  15  Gratt.  350. 
So,  too,  where  the  estate  is  given  "  on  con- 
-dition  of  payment,"  &c.,  Bugbee  v.  Sargent, 
23  Me.  269. 

Where  land  was  devised  to  testator's 
■wife  for  life,  and  after  her  death  to  be 
equally  divided  between  testator's  chil- 
dren, "after  defraying  her  funeral  ex- 
penses and  paying  her  just  debts,"  the 
debts  were  charged  only  upon  the  land 
of  testator  in  which  his  wife  had  the  life 
-estate,  Harkins  v.  Hughes,  60  Ala.  316. 

3.  In  Harris  v.  Douglas,  64  111.  466, 
472,  Scott,  J.,  said:  "At  common  law, 
the  real  estate  of  a  deceased  person  was 
not  liable  to  the  payment  of  his  simple 
contract  debts  ;  the  devisees  took  the  land 
bequeathed  discharged  therefrom.  It  was 
according  to  the  principles  of  natural 
justice  that  a  man  should  be  honest,  and 
pay  his  debts.  The  courts  being  anxious 
to  promote  justice,  from  an  early  period 
endeavored  to  give  effect  to  a  general  di- 
rection by  a  testator  for  the  payment  of 
all  his  debts,  by  construing  it  into  a  trust 
for  their  discharge  out  of  his  real  estate, 
in  case  of  a  deficiency  of  the  personalty 
for  that  purpose.  Even  the  slightest  al- 
lusion to  debts  in  any  part  of  the  will  was 


sometimes  held  sufficient  to  charge  the 
real  estate,  on  the  supposition  that  the 
testator  would  have  said  nothing  about 
the  debts  had  he  not  intended  to  charge 
his  lands.  Otherwise  he  would  have  left 
them  to  be  discharged  as  the  law  directs. 
The  general  doctrine,  however,  was,  that 
a  mere  direction  in  the  will  to  pay  debts 
and  legacies  did  not  create  a  charge  on 
the  real  estate.  It  was  necessary  that 
some  clear  intention  should  be  expressed 
that  the  devisee  should  take  the  real  es- 
tate charged  with  their  payment." 

In  Gaw  V.  Huffman,  12  Gratt.  628,  633, 
Moncure,  J.,  said  :  "  The  will  of  Eobert 
Gaw  does  not  charge  his  real  estate  with 
the  payment  of  his  debts.  Whether  such 
a  charge  is  created  by  a  will,  is  al\yays  a 
question  of  intention  depending  upon  the 
construction  of  the  whole  will.  It  is  so 
natural  to  suppose  that  a  man  in  that 
solemn  act  intended  to  be  just,  that  courts 
have  taken  very  slight  words  in  a  will  to 
imply  a  charge  upon  lands.  Cafr,  J.,  in 
Downman  v.  Bust,  6  Kaud.  587,  'Courts 
of  equity  (said  Lord  Lyndhurst)  have  al- 
ways been  desirous  of  sustaining  charges 
by  implication  for  payment  of  debts,  and 
the  presumption  in  favor  of  them  is  not 
to  be  repelled  by  anything  short  of  clear 
and  manifest  evidence  (from  the  will)  of 
a  contrary  intention.'  Price  v.  North,  1 
Philips  E.  85.  It  has  therefore  been  es- 
tablished, as  a  general  rule,  that  a  direc- 
tion by  a  testator  that  his  debts  shall  be 
paid,  charges  them  by  implication  on  his 
real  estate,  either  as  against  his  h%ir-at- 
law  or  devisee." 

(q)  1  Vern.  457,  1  Eq.  Cas.  Ab.  198, 
pi.  3. 
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the  payment  of  them  ovi  of  the  testator's  estate,  has  been  held  to  onerate 
the  real  estate  devised  by  the  will. 

Thus,  in  Newman  v.  Johnson,  (r)  where  the  testator  said,  "  My 

debts  and  legacies  being  first  deducted,  I  devise  all  my  esr 

being  first         tate,  both  real  and  personal,  to  J.  S. ; "  Lord  Notting- 

deviaeai'imy     ham  held  that  it  amounted  to  a  devise  to  sell  for  payment 

-'«'- •■*<>•       of  debts.  4 

So,  in  Bowdler  v.  Smith,  (s)  where  a  testator  devised  as  follows : — 
"  First  I  wiu  "-^®  ^  ^V  temporal  estate  wherewith  God  hath  blessed  me, 
d^bta'be™^  J  give  and  dispose  thereof  as  followeth  :  First,  I  will  that 
^tSso'i  de-  °^  ™y  debts  be  justly  paid  which  I  shall  at  my  decease  owe;. 
vise,"  &«.         j^jgQ  J  ^gyjgg  ^u  m^  estate  in  G.  to  A."     This  was  all  the 

real  estate  the  testator  had ;  and  it  was  held  that  the  will  charged  it 
with  the  debts. 

And  in  Trott  v.  Vernon,  (<)  where  a  testator  devised  in  these  words  i 
Similar  ex-  — Imprimis,  I  will  and  devise  that  all  my  debts,  legacies 
presBion.  and  funeral  expenses  shall  be  paid  and  satisfied  in  the  first 

place !  Item,  I  give  and  devise ; "  and  then  proceeded  to  dispose  of 
his  real  and  personal  estate :  Lord  Cowper  held  that  the  testator  having 
willed  his  debts,  &c.,  to  be  satisfied  in  the  first  place,  these  words  must 
be  intended  to  give  a  preference  to  those  purposes  to  any  other  what- 
ever ;  and  he  held  th^  real  estate  to  be  charged. 

Again,  in  Harris  v.  Ingledew,  (u)  where  the  testator  said,  "  As  to 

my  worldly  estate,  my  debts  being  first  satisfied,  I  devise 

woridiy"ra-       the  Same  as  follows,"  and  then  proceeded  to  devise  certain 

being  first         freehold  *and  leasehold  lauds;  Sir  J.  Jekyll,  M.  R.,  held 

taUified,"  &o.       ^,  ,  .  i       .      i  .1      i        i   i  .  i        xt 

that  nothmg  was  devised  until  the  debts  were  paid.  He 
thought  it  would  have  been  suflBcient  though  the  word  "  first "  had 
been  omitted. 

So,  in  Hatton  v.  Nichol,  (a;)  where  the  testator  commenced  his  will 
Lands  thus : — "As  to  the  worldly  estate  with  which  it  hath 

geSfdi?eo*'  pleased  God  in  his  abundant  goodness  to  bless  me,  I  give 
pSo^OT^''      devise  and  dispose  thereof  as  followeth :    Imprimis,  I  will 

(r)  1  Vern.  45,  1  Eq.  Cas.  Ab.  197,  pi.  («)  Pre.  Ch.  264.    See  also  Coombes  v. 

1.    And  see  Harris  v.  Ingledew,  3  P.  W.  Gibson,  1  B.  G.  C.  273. 

91 ;  Davis  v.  Gardiner,  2  P.  W.  187.  («)  Pre.  Ch.  430,  2  Vern.  708,  1  Eq. 

4.  So,  too,  a  devise  of  his  whole  estate,  Cas.  Ab.  198,  pi.  6.    See  also  Beachcroft 

to  be  divided  "  as  soon  as  my  debts  and  v.  Beachcroft,  2  Vern.  690. 

legacies  are  paid,"  and  "  not  until  then,"  {u)  3  P.  W.  91.     [See  also  Zing  v^ 

constitutes  a  charge,  Hall  v.  Hall,  2  Mc-  King,  Id.  358.] 

Cord  Eq.  269.  (s)  Cas.  temp.  Talb.  110. 
[vol.  II.  *586] 
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that  the  charges  of  my  funeral  and  all  debts  which  shall  he  ^f^|i7Jut'° 
oioing  by  me  at  the  time  of  my  death  be  justly  paid  and  sat-  S^^^^^'aat 
isfied,  especially  that  due  to  my  poor  carriers,  which  I  will  ^"^ '^«°«'^«'^' 
shall  b*e  discharged  out  of  the  first  money  of  mine  that  shall  be  re- 
ceived ; "  and  then  he  proceeded  to  devise  his  real  estate  to  certain  uses. 
Xiord  Talbot  held  that  the  debts  were  well  charged  upon  the  real  estate. 

Again,  iu  Stangor  v.  Tryon,  (y)  where  the  words  were,  "  In  the  first 
place  I  will  that  all  my  just  debts  and  funeral  expenses  be 
fully  paid  and  satisfied  ;  "   and  the  testator  then  devised  place  i  win 
copyhold  lands  :  Sir  T.  Sewell,  M.  R.,  held  the  copyholds   just  debts," 
liable  to  the  debts.     Kay  v.  Townsend,  («)  decided  about 
the  same  period,  is  to  the  same  effect. 

In  Legh  v.  Earl  of  Warrington,  (a)  a  testator  thus  commenced  his 
will : — "  As  to  my  worldly  estate  which  it  hath  pleased 
•God  to  bestow  upon  me,  I  give  and  dispose  thereof  in  paid  •'  <mtof 
manner  following ;   that  is  to  say.  Imprimis,  I  will  that 
all  my  debts  which  I  shall  owe  at  the  time  of  my  decease  be  discharged 
and  paid  out  of  my  estate;"  {b)^  and  he  then  proceeded  to  dispose  of 
his  real  and  personal  estate,  expressly  charging  the  former  with  an  an- 
nuity.    It  was  contended  that  these  were  merely  the  usual  introduc- 
tory words,  and  did  not  indicate  an  intention  to  charge  the  real  estate ; 

{y)  See  Mr.  Eaithby's  note  to  Trott  v.  ton  v.  Taylor,  Sazt.   (N.   J.)   314.    See 

Vernon,  2  Vern.  709.  also  Jackson  v.  Atwater,  19  Hun   627. 

(a)  Ibid.        •  But  see  Quick  v.  Quick,  Saxt.  4 ;  Sadd  v. 

(a)  1  B.  P.  C.  Toml.  511.  Carter,  Pre.  Ch.  29,  2  Eq.  Cas.  Abr.  370 ; 

(6)  These  words  are  added  from  Belt's  Pawlett  v.  Perry,  4  Vin.  Abr.  461,  2  Eq. 

fiuppl.  to  Ves.  361.  Cas.  Abr.  497.    And  where  there  are  spe- 

5.  A  direction  that  A  "  be  supported  cific  legacies  and  a  residuary  clause,  a 
out  of  my  estate,"  creates  a  charge,  Shel-  legacy  charged  "  upon  my  estate  gener- 
don  V.  Purple,  15  Pick.  528  ;  and  see  Eip-  ally,"  is  a  charge  upon  the  residue  only 
pie  V.  Eipple,  1  Bawle  386 ;  so  a  legacy  Davenport  v.  Hassell,  Busbee  Eq.  29., 
"  to  be  paid  out  of  my  estate,"  Taylor  v.  But  where  the  expression  in  the  will  was, 
Dodd,  58  N.  Y.  335 ;  Bray  v.  Lamb,  2  "  It  is  my  will  and  desire  that  my  just 
Dev.  Eq.372;  Biddlec.  Carraway,  6  Jones  debts  be  paid  out  of  my  estate,"  &c.,  it 
Eq.  95.  But  where  a  testator  directed  a  was  held  that  the  debts  were  not  thereby 
legacy  to  be  paid  "  out  of  the  estate,"  and  charged  upon  the  real  estate,  Gaw  v. 
devised  property  to  another  without  men-  HuflTman,  12  Qratt.  628. 
tion  of  any  charge  upon  it,  none  was  ere-  Where  testator  gave  his  personal  estate 
ated,  Brookhart  v.  Small,  7  Watts  &  S.  to  provide  for  aged  relatives  for  life,  and 
229.  Where  an  estate  less  than  fee  is  ordered  his  debts  paid  out  of  his  estate, 
given  to  A,  and  a  legacy  to  B,  "  to  be  paid  and  the  debts  were  nearly  equal  to  the 
by  A  out  of  the  estate  given  to  him,"  it  personalty,  it  was  held  that  this  mani- 
as a  charge  not  upon  the  land,  but  upon  fested  an  intention  to  charge  the  realty, 
the  devisee's  estate  in  the  land,  Walling-  Quinby  v.  Frost,  61  Me.  77. 
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but  the  House  of  Lords,  affirming  a  decree  of  Lord  King,  held  thfr 
real  estate  to  be  charged. 

This  case  has  always  been  regarded  as  a  leading  authority.  It  waa 
recognized  by  Lord  Hardwicke  in  Earl  of  Godolphin  v.  Penneck,  (c) 
and  by  Lord  Loughborough  in  Williams  v.  Chitty.  (d) 

So,  in  Kentish  v.  Kentish,  (e)  where  the  testator  said,. 

Hot  Vat  ^''"     "First,  I  mil  that  all  my  just  debts  shall  in  the  first  place 

the  first  place     be  paid  and  satisfied.    Item — I  give  and  bequeath ; "  and 

went  on  to  devise  his  real  esta'te ;  BiiUer,  J.,  held  it  to  be 

charged. 

*In  Kightley  v.  Kightley,  (/)  too.  Sir  E.  P.  Arden,  M.  E.,  assumed 
that  debts  were  charged  on  the  real  estate  by  the  words, 
ley's  opinton  "  First,  I  will  and  direct  that  all  my  legal  debts,  legacies 
of  a  general  and  funeral  expenses  shall  be  fully  paid  qnd  satisfied," 
which  were  followed  by  a  direction  to  the  testator's  exe- 
cutors about  his  funeral,  and  a  devise  of  his  lands.  But  the  legacies,  (^y 
he  held,  were  not  charged  by  these  words.  • 

So,  in  Shallcross  v.  Finden,  (h)  where  a  testator  began  his  will  thus  t 
— "After  payment  of  my  just  debts,  funeral  expenses  and 
v^dop^'  the  expenses  of  the  probate  hereof,  (i)  as  likewise  of  my  tes- 
&a,  "ib'e-  tamentary  articles  I  give  and  bequeath  unto"  H.  £50,. 
"  and  as  to  such  expectancies  in  fee,"  &c. ;  and  the  testa- 
tor then  proceeded  to  devise  his  interest  in  certain  lands ;  Sir  E.  P.. 
Arden,  M.  E.,  held  that  the  real  estate  in  question  was  qharged  with 
the  debts.  The  words  "  after  payment  of  my  debts,"  he  said,  meant 
that  the  testator  would  not  give  anything  until  his  debts  were  paid. 

With  singular  inconsistency,  however,  the  same  judge  in  Hartley  v.. 
Hurle,  (A)  assumed,  in  the  discussion  of  another  question,  that  a  gen- 
eral direction  by  a  testator  that  his  debts,  funeral  and  testamentary 
expenses  should  be  paid,  was  a  direction  to  his  exeoutors,  the  persons 
who  take  the  personal  estate,  to  pay  them. 

In  Williams  v.  Chitty,  [I)  a  testator  ordered  and  directed  aU  his  just 


(c)  2  Ves.  271.    As  this  case  is  rather  see  post,  this  section,  ad  fin. 
loosely  stated,  and  seemed  very  little  to  (h)  3  Ves.  738. 

illustrate  the  general  doctrine,  it  has  been  (t)  For  a  similar  expression,  see  Bat- 
omitted,  son  1/.  Lindegreen,  2  B.  C.  C.  94  ;  Kidney 

(d)  3  Ves.  552.  ■jj.Coussmaker,  12  Ves.  136,  posJ;  [Tomp- 

(e)  3  B.'C.  C.  257.  kins  v.  Tompkins,  Pre.  Ch.  397.] 
(/)  2  Ves.,  Jr.,  328.  {h)  5  Ves.  545. 

(g)  As  to  tlie  distinction  between  them,  (I)  3  Ves.  545. 
[vol.  IL  *587] 
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debts  and  funeral  expenses  to  be  first  paid;  and  then  pro-  Mere  direction 
ceeded  to  devise  his  real  estate.  Lord  Loughborough's  &c°:!sho?ici 
first  impression  was  that  the  real  estate  was  not  charged ;  ''*  ''*'^' 
but  he  ultimately  came  to  a  different  conclusion  upon  the  authorities, 
which  he  considered  had  established  the  rule,  "that  wherever  there  is 
mention  of  debts  in  a  will,  and  that  will  devises  real  estate,  that  shall 
throw  the  debts  upon  the  real  estate."  6 

Next  in  chronological  order  is  Clifford  v.  Lewis,  (m)  where  a  testa- 
tor commenced  his  will  by  saying,  "I  will  and  direct  >'i^im^^ 
that  my  just  debts,  funeral  and  testamentary  expenses  be  dSite  "'&c. 
paid  and  satisfied."  He  then,  after  some  recitals,  be-  "^^p^'^" 
queathed  ah  annuity  to  his  wife,  charging  his  real  estate  in  certain 
counties  therewith ;  and  went  on  to  dispose  of  tlie  rest  pf  the  real  and 
personal  estate.  Sir  J.  Leach,  V.  C,  said,  "  The  question  is  whether 
the  expres*sion  with  which  he  has  commenced  his  will  imports  a  gen- 
eral and  primary  purpose  that  the  payment  of  his  debts,  funeral  and 
testamentary  expenses  should  precede  the  subsequent  dispositions  which 
he  has  made  of  his  property.  In  Finch  v.  Hattersley,  (n)  the  will  be- 
gan thus  :  '  First,  I  direct  that  my  debts,'  &c.,  '  be  paid.'  In  Legh  v. 
Warrington,  'Imprimis,  I  direct  my  debts  to  be  paid.'  Both  these 
wills  must  be  read  thus :  '  In  the  first  place  I  direct  my  debts  to  be 
paid.'  This  testator  has  in  fad,  first  directed  his  debts  to  be  paid ; 
and  I  cannot  attribute  to  him  a  different  intention  because  in  the  form 
of  the  expression  he  has  not  remarked  that  it  was  in  the  first  place." 

Sir  J.  Leach  here  seems  to  have  treated  the  question  before  him  as 
lying  within  a  very  narrow  compass,  namely,  whether  a 
direction  inserted  at  the  commencement  of  the  will  was  ci1ffOTd«."^°" 
equivalent  to  an  express  direction  to  pay  "in  the  first 
place ; "  though  it  is  not  a  little  singular  that  on  a  subsequent  occa- 
sion, (o)  he  referred  to  Clifford  v.  Lewis,  as  distinguished  from  the  one 
before  him  by  the  circumstance,  that  the  testator's  debts  were  directed 

6.  But  in  Harris  v.  Douglass,  64  HI.  [should  be  paid  by  his  executrix,]  and 

466,  it  was  held  that  such  an  expression  then  devised  his  real  estate  to  his  wife  for 

created  no  charge.     But  see  Funk  v.  Eg-  life,  whom  he  appointed  executrix.    The  cir- 

gleston,  92  111.  515.  cumstance  of  the  devisee  being  appointed 

(m)  6  Mad.  33  ;  [Bradford  v.  Foley,  3  executrix  was,  in  Powell  v.  Robins,  7  Ves. 

B.  C.  C.  351,  n.]  211,  considered  by  Sir  W.  Grant  as  the 

Circumstance  of  devisee  being  ap-  ground  of   the  decision.     See  the  case 

pointed  executrix.— (re)  Cit.  7  Ves.  210,  mentioned  again,  post  p.  *597. 

stated  3  Euss.  345,  n.     The  testator  di-  (o)  See  Douce  v.  Lady  Torrington,  2 

reoted  that  his  debts  and  funeral  expenses  My.  &  K.  600. 
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in  the  first  place  to  be  paid.  In  some  of  the  early  cases,  reliance  was 
undoubtedly  placed  on  expressions  of  this  nature ;  but  most  of  them 
proceeded  upon  the  broad  ground  that  a  general  direction  that  debts 
should  be  paid  with  or  without  such  concomitant  expressions,  and 
whatever  was  its  position  in  the  will,  (p)  charged  the  real  estate.  The 
words  "  in  the  first  place,"  indeed,  as  here  used,  it  is  submitted,  are 
merely  introductory  words  of  form,  denoting  the  commencement  of 
the  testamentary  act,  (g)  or,  if  they  have  any  meaning,  only  denote  the 
order  of  payment,  not  tlie  fund  out  of  which  payment  is  to  be 
made. 

Some  stress  certainly  was  laid  on  a  phrase  of  this  nature  in  the  sub- 
sequent case  of  Ronalds  v.  Feltham,  (r)  where  a  testator 
being  directed  Commenced  his  will  in  these  words:  "First,  I  direct  all 
"first,"  or  in  my  just  debts  and  funeral  expenses  to  be  fully  paid  and 
satisfied  ; "  and  then  proceeded  to  dispose  of  all  his  copy- 
hold, freehold  and  leasehold  estates  and  all  his  other  property  among 
his  wife  and  children.  Sir  T,  Plumer,  M.  R.,  held  that  the  real  es- 
tate was  ^charged,  observing,  in  reference  to  the  argument  upon  i  the 
word  "first"  in  this  will  being  nothing  more  than  the  ordinary  techni- 
cal form  of  introductory  words,  that  here  it  was  not  followed  by  other 
words  denoting  succession,  such  as  secondly,  thirdly,  &c. 

But  a  more  sensible  view  of  this  point  was  taken  by  Sir  L.  Shadwell 
in  Graves  v.  Graves,  (s)  where  he  said,  "  I  do  not  think  that  the  charge 
is  made  to  rest  on  the  mere  circumstance  that  the  testator  has  used  the 
words  '  imprimis '  or  '  in  the  first  place ;'  for,  if  a  testator  directs  his 
debts  to  be  paid,  is  it  not,  in  efiect,  a  direction  that  his  debts  shall  be 
paid  in  the  first  instance  ?" 

In  Irvin  v.  Ironmonger,  (t)  we  have  another  instance  of  real  estate 
being  held  to  be  charged  by  a  general  direction  at  the  commencement 
of  the  will  without  the  words  "  in  the  first  place,"  and  that  too  by  Sir 
J.  Leach,  whose  reliance  on  such  words  has  been  already  the  subject 
of  comment ;  though  he  certainly  does  not  appear  to  have  uniformly 
maintained  the  efficacy  of  a  general  direction,  as  appears  by  Doiice  v. 


(p)  That  the  position  of  such  clauses  (s)  8  Sim.  55. 

is  immaterial,  see  Eidout  v.  Dowding,  1  {t)  2  B.  &  My.  531.     [See  also  King  v. 

Atk.  419  ;  Clark  v.  Sewell,  3  Atk.  96.  Denison,  1  Ves.  &  B.  260,  274 ;  Walter  v. 

({)  See  Beeston  v.  Booth,  4  Mad.  161.  Hardwick,  1  My.  &  K.  396,  402.] 

(r)  T.  &  B.  418. 
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Lady  Torrington,  (m)  where  the  testator,  after  directing  ^^^j  ^^^^^ 
all  his  just  debts,  funeral  and  other  incidental  expenses  to  oimrg"d  1^"* 
be  paid  with  all  convenient  speed  after  his  decease,  and  Sot""'"' 
confirming  his  marriage  settlement,  devised  all  his  real  '^°''''°' 
estate  to  trustees  (whom  he  also  appointed  executors)  and  their  heirs, 
upon  trust  to  pay  his  wife  an  annuity,  and  upon  the  further  trusts 
therein  mentioned.     By  a  codicil  the  testator  directed  that  his  trustees 
should,  out  of  the  rents  arising  from  one  of  his  estates,  pay  his  wife's 
annuity  and  also  an  annuity  to  his  son,  and  apply  the  surplus  in  dis- 
charge of  the  simple  contract  debts  owing  by  him  (the  testator.)     One 
question  was,  whether  the  other  estates  were  charged  with  the  testator's 
debts  by  the  effect  of  the  general  direction  at  the  commencement  of  his 
will.     Sir  J.  Leach,  M.  E,.,  decided  in  the  negative :    he  intimated  the 
strong  inclination  of  his  opinion  to  be,  that  the  introductory  words  had 
no  such  effect,  but  that  it  was  unnecessary  to  decide  the  question  upon 
that  ground,  as  it  was  plain  from  the  codicil  that  the  testator  did  not 
intend  a  general  charge  upon  his  real   estate,  for  by  that  codicil  he 
directed  the  surplus  only  of  a  particular  estate,  after  payment  of  the 
annuities,  to  be  applied  in  payment  of  the  simple  contract  debts. 

Of  this  case.  Sir  L.  Shad  well  in  Graves  v.  Graves  («)  observed,  that 
it  seemed  to  have  been  an  amicable  decision  and  to  have 
*been  made  without  suificient  consideration.     Indeed,  so  weii's  eon- 
far  as  it  denied  effect  to  general  introductory  words,  the  Douce ».  Lady 
case  directly  clashes  with  the  preceding  authorities,  to  which 
may  now  be  added  several  more  recent  cases,  which  preclude  all  hesi- 
tation in  affirming  the  rule  to  be,  that,  subject  to  the  question  presently 
noticed,  a  general  direction  to  pay  debts,  in  whatever  part  of  the  will 
contained,  {y)  operates  to  throw  them  on  the  testator's  real  estate. 

Thus,  in  Ball  v.  Harris  (z)  a  will  which  commenced  with  the  foUow- 

(u)  2  My.  &  K.  600.  cided  in  the  affirmative.     [See  also  Gos- 

(a;)  8  Sim.  56.  ling  v.  Carter,  1  Coll.  (}44 ;  Mather  v.  Nor- 

iy)  Ante  p.  *588,  i..  (p).  ton,  17  Jur.  309,  21  L.  J.,  Ch.  15  ;  Doe  d. 

(z)  8  Sim.  485,  4  My.  &  Or.  264.    In  Jones  v.  Hughes,  6  Ex.  223.    In  this  last 

this  case,  and  in  Shaw  v.  Borrer,  1  Kee.  case  it  was  decided  at  law  that  a  simple 

659,  the  doctrine  that  a  general  direction  charge  of  debts  did  not  give  the  executor 

to  pay  debts  charged  them  on  the  real  es-  not  taking  the  legal  estate  a  power  of  sale, 

tate  was  treated  as  too  clear  for  discussion,  Kobinson  v.  Lowater,  17  Beav.  592,  and 

the  only  contest  being  whether  such  a  Wrigleyj).  Sykes,  21  Beav.  337,  arecontm 

charge  conferred  an  implied  authority  to  and  see  Colyer  v.  Finch,  5  H.  L.  Cas.  905 

sell  on  the  person  taking  the  legal  estate  Corser  v.  Cartwright,  L.  E.,  7,H.  L.  737 

subject  to  certain  trusts,  which  was  de-  Sug.  V.  &  P.  662,  n.  (14th  ed.) ;  Haye& 
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Eecentoaaes  ^"8  words— "  First,  I  direct  all  my  just  debts,  funeral  and 
State  heM  to  testamentary  expenses  and  the  charges  of  the  probate  of 
glnerS^**^  ^^  ^^^  ^7  "wiH  to  be  paid ;"  and  then  contained  pecuniary 
words.  legacies  and  devises  of  real  estate — was  held  by  both  Sir 

L.  Shadwell  and  Lord  Cottenham  to  charge  the  testator's  real  estate. 

So,  in  Harding  v.  Grady  (a)  a  similar  construction  was  given  by  Sir 
E., Sugden  to  the  following  concluding  passage  in  a  will :  "I  desire 
that  all  my  just  debts  be  paid  as  soon  as  conveniently  after  my  decease." 
In  this  case  there  was  the  peculiarity  that  the  will  embraced  real  estate 
only,  but  the  Chancellor's  remarks  render  it  probable  that  his  adjudi- 
cation would  have  been  the  same  if  the  will  had  included  personalty. 

So,  in  Parker  v.  Marchant,  (6)  Sir  K.  Bruce,  V.  C,  treated  it  as 
clear  that  real  estate  was  charged  by  the  fgllowing  words :  "  I  direct 
in  the  first  place  all  my  debts  to  be  paid ;"  the  will  then  proceeding  to 
dispose  of  personal,  and  ultimately  of  real  estate. 

Such,  then,  is  the  long  line  of  cases  in  which  it  has  been  held  that  a 
General  Ob-  general  direction  by  a  testator  that  his  debts  shall  be  paid 
upon'the*  charges  them  upon-  his  real  estate.  Though  certainly  in 
'^®^'  some  of  the  wills  there  were   expressions   which  might 

fairly  be  considered  to  sustain  the  construction  independently  of  any 
such  doctrine,  *it  seems  to  be  generally  admitted  that  the  courts  have 
allowed  their  anxiety  to  prevent  moral  injustice  by  the  exclusion  of 
creditors,  "  and  that  men  should  not  sin  in  their  graves,"  to  carry  them 
beyond  the  limits  prescribed  by  established  general  principles  of  con- 
struction; though  Lord  Alvanley's  observation  in  Shallcross  v.  Fin- 
den,  (e)  that  the  restricting  the  direction  to  pay  to  personalty  renders  it 
nugatory,  that  being  before  liable,  is  not  without  weight. 

The  only  doubt  which  the  preceding  authorities  admit  of  is,  whether 
Absence  of  *  general  direction  that  debts  shall  be  paid  will  throw 
mraiMon'of'"  them  on  real  estate  when  contained  in  a  will  the  disposi- 
reaity.  tions  of  which  are  otherwise  confined  to  personalty ;   for 

it  is  observable  that  in  all  the  cases  which  have  yet  occurred  the  will 
appears  to  have  embraced  real  estate.7   The  total  absence  of  any  devise 

&  Jarman  Cone.  Wills  564,  {8th  ed.,)  and  1  Phil.  85  ;  [per  Lord  Cairns,  Corser  v. 

2  Jur.  (N.  S.)  part  11.,  68.    But  see  now  Cartwright,  L.  R.,  7  H.  L.  734.] 

22  and  23  Vict,  c.  35,  J§  14  to  18  ;  In  re  (c)  3  Ves.  739. 

Clay  and  Tetley,  W.  N.  1880,  p.  136.]  7.  "It  can  make  do  difference  that  the 

(o)  1  D.  &  War.  430.  personalty  was  originally  sufficient  to  sat- 

(6)  1  Y.  &  C.  C.  0.  290 ;  Shaw  v.  Bor-  isfy  both  debts  and  legacies,  if  it  was  af- 

rer,  1  Kee.  559.  See  also  Price  v.  North,  terwards  lost  without  fault  of  the  legatee. 
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or  mention  of  realty  would  certainly  be  a  new  feature ;  though,  con- 
sidering the  strong  tendency  of  the  recent  cases  in  favor  of  such  charges, 
it  seems  unlikely  that  any  distinction  of  this  nature  will  be  established. 
So  long  ago  as  Shallcross  v.  Finden  (e)  we  have  a  dictum  of  Sir  E.  P, 
Ardeu  which  seems  to  bear  upon  the  point  under  consideration :  "  I 
am  very  clearly  of  opinion,"  said  this  able  judge,  "  that  whenever  a 
testator  says  that  his  debts  shall  be  paid,  that  will  ride  over  every  dis- 
position, either  against  his  heir-at-law  or  devisee." 

The  rule,  however,  seems  to  be  subject  to  two  material  exceptions. 
First,  where   the.  testator,  after   generally   directing   his 
debts  to  be  paid,  has  provided  a  specific  fund  for  the  pur-  the°genemi  ° 

rule. 

pose. 

Thus,  in  Thomas  v.  Britnell,  (d)  where  the  testator  first  ordered  all 
his  debts  to  be  honorably  paid  immediately  after  his  -^^^^^^  testator 
decease;  and  in  a  subsequent  part  of  his  will  devised  prfafid"!"" 
certain  hereditaments,  excepting  H.  and  JR.,  to  trustees,  to^pi;^''the'" 
upon  trust  out  of  the  money  arising  by  the  sale  to  pay  '**'^'  *"' 
and  discharge  his  debts,  funeral  expenses  and  all  legacies  given  by  that 
will  or  any  other  writing  under  his  hand.  He  afterwards  directed  that 
H.  and  R.  should  be  in  the  first  place  for  payment  of  the  legacies: 
mentioned,  in  his  will.  Sir  J.  Strange,  M.  R.,  held  that  H.  and  R, 
were  not  subject  to  the  payment  of  debts.  Though  on  the  first  part,. 
he  said,  the  court  might  take  the  whole  real  estate  to  be  charged  with 
debts,  yet  as  there  was  no  express  lien  on  the  real  by  these  general 
words,  and  afterwards  the  testator  appropriated  certain  part  of  his  real 
for  debts  [and  legacies^  and  other  part  for  legacies,  it  was  too  much  to 
lay  hold  of  the  general  words-to  say  *that  the  whole  should  be  charged 
with  payment  of  debts.  It  could  be  done  only  by  implication  on  th& 
general  words,  which  might  be  explained  afterwards,  and  that  impli- 
cation destroyed. 

So,  in  Palmer  v.  Graves,  (e)  where  the  testator  commenced  his  will 

The  doctrine  must  be  applied  to  the  prop-  the  assent  of  creditors,  was  in  itself  a, 

erty  as  it  turned  out  to  be  "  Rodman,  J.,  charge  of  the  debts  upon  the  real  property, 
in    Little  v.  Hager,  67  N.  C.  135,  139.         (c)  3  Ves.  739. 
See  to  same  effect,  Mitchener  v.  Atkinson,         [d)  2  Ves.  313. 

63  N.  C.  585  ;  Ex  parte  Crocker,  Id.  652.         (e)  1  Kee.  545.      [See  also  Douce  «. 

It  was  held  in  the  case  of  Bank,  &c.,  v.  Lady  Torrington,  2  My.  &  K.  600,  a?i(e- 

Beverly,  1  How.  (U.  S.)  134,  that  a,  dis-  p.  *589 ;  Legh  v.  Earl  of  Warrington,  1  B. 

position  of  the  personal  property  for  oTlier  P.  C.  Toml.  511,  cit.  2  Ves.  272,  and  Belt's; 

purpose  than  the  payment  of  debts  with  Suppl.  361. 
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with  the  following  words:  "In  the  first  place  I  direct  my  just  debts, 
funeral  expenses  and  the  charges  of  proving  this  iny  will  to  be  duly 
paid ; "  and  then  proceeded  to  dispose  specifically  of  certain  freehold 
and  leasehold  property.  The  testator  gave  to  liis  son  A,  his  heirs, 
executors,  administrators  and  assigns,  all  the  residue  of  his  real  and 
personal  estate,  with  the  rents  and  profits  of  his  freehold  and  lease- 
hold hereditaments  up  to  the  quarter  day  next  ensuing  after  his  decease, 
which  rents  and  profits  he  charged  with  the  payment  of  his  debts,  funeral 
expenses,  and  the  charges  of  proving  his  will ;  and  the  testator  appointed 
A  executor.  Lord  Langdale,  M.  R.,  held  that  the  real  estate  was  not 
«harged  by  the  introductory  words,  as  the  general  charge  by  implica- 
tion was  controlled  by  the  specific  charge  in-  the  subsequent  part  of 
the  will. 

[And  in  Corser  v.  Cartwright,  (/)  where  a  testator  first  devised  all 
his  debts,  funeral  and  testamentary  expenses  to  be  paid  as  soon  as 
■conveniently  might  be ;  then  made  numerous  bequests  and  specific 
devises ;  and  as  to  certain  freehold  estates  therein  mentioned,  including 
the  B  estate,  and  all  the  residue  of  his  real  and  personal  estate,  subject 
to  and  chargeable  with  his  just  debts,  funeral  and  testamentary  ex- 
penses and  legacies,  he  devised  the  same  to  J.,  and  appointed  J.  and 
S.  his  executors ;  it  was  held  by  James  and  Mellish,  L.J  J.,  that  the 
implied  charge  was  inconsistent  with  and  must  give  way  to  the  specific 
oharge,  according  to  the  maxim  expressum  faoit  cessare  taciturn,  and 
■consequently  that  J.,  the  devisee  of  the  specifically  charged  estates  and 
■one  of  the  executors  was  the  proper  person  to  raise  money  to  pay  the 
■debts,  and  not  the  two  executors  under  the  implied  charge.] 

However,  it  is  clear  that  a  charge  created  by  general  introductory 
words  is  not  controlled  by  a  subsequent  passage  furnishing  conjecture 
■only  of  a  contrary  intention,  and  not  actually  inconsistent  with  such 
charge.  As  where  (g')  a  testator,  *after  willing  all  his  just  debts, 
funeral  expenses  and  the  charges  of  proving  his  will  to  be  paid,  de- 
vised real  estate,  and  gave  some  legacies,  and  then  proceeded  to  bequeath 
all  the  residue  of  his  personal  estate,  after  and  subjed  to 
py\x.pTeaa  the  payment  of  all  his  just  debts,  funeral  and  testamentary 
i^a^per-  Bxpenses  and  the  legacies  thereinbefore  bequeathed.  Lord 
Lyndhurst,  C,  held  that  the  latter  words  were  not  incon- 

/)  L.  E.,  8  Ch.  971.    Affirmed  in  D.  were  devised  apparently  in  strict  settle- 

P.  on  independent  grounds,  L.  E.,  7  H.  ment.] 

I,.  731.  Note  that  Lord  Cairns  there  (740)         {g)  Price  v.  North,  1  Phil.  85,  [revers- 

says  the  estates  not  specifically  charged  ing  4  Y.  &  C.  509.    "  The  direction  as  ta 
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sistent  with  an  intention  to  charge  the  real  estate  as  an  auxiliary  fund; 
observing,  that  courts  of  equity  had  always  been  desirous  of  sustaining 
such  charges  for  the  benefit  of  creditors ;  and  the  presumption  in  favor 
of  them  was  not  to  be  repelled  by  anything  short  of  a  clear  and  mani- 
fest evidence  of  a  contrary  intention. 

And  Sir  L.  Shadwell,  V.  C,  came  to  a  similar  conclusion  on  a 
special  and  very  inaccurately  framed  will  in  Graves  v.  Graves,  {h) 

[Again,  in  Taylor  v.  Taylor,  (i)  Sir  L.  Shadwell  decided  that  a 
direction  that  all  the  testator's  just  debts  and  funeral  ex- 
penses should  be  fully  paid  and  satisfied,  was  not  cut  charge  of  spo- 
down  by  a  subsequent  charge  of  specific  sums  on  particular  either  on  par- 

1   •      -n  %ii  V7\   •  1111  tioular  lands, 

estates.     And  in  J^oster  v.  ihompson,(A)  it  was  held  that 

no  such  result  followed  from  a  subsequent  charge  of  a  specific  debt 

on  a  specified  estate  which  appeared  in  fact  to  be  the  — oronau 

,  ,  ,  ^'^  thfereal 

testator  s  only  real  estate.  estates. 

And  in  Jones  v.  Williams,  (l)  where  a  testator  began  by  directing 
his  debts,  funeral  and  testamentary  expenses  to  be  paid, 
and  provided  that  in  aid  thereof  the  purchase  money  of    expresspartio- 
an  estate  which  he  had  lately  sold  and  a  debt  due  to  him  controis^pre- 
from  A  should  be  applied  for  that  purpose ;  and  he  de-  charge  de- 
vised his  property  called  T.  to  his  wife  and  her  heirs,  in   whole  tenor 
trust  to  sell  and  apply  the  proceeds  in  further  aid  and 
discharge  of  his  debts,  aud  then  spebifically  devised  other  lands  and 
personalty  to  his  wife  and  daughter,  and  directed  certain  articles  to  be 
kept  as  heir-looms;   Sir  J.  K.  Bruce  said  that,  witliout  intimating 
either  assent  or  dissent  as  to  the  cases  of  Douce  v.  Lady  Torrington 
and  Palmer  v.  Graves,  he  was  pf  opinion  upon  that  will  that  there  was 
at  the  commencement  of  it,  plainly  expressed,  an  intention  to  charge 
all  the  property  with  all  the  debts,  aud  that  the  following  parts  of  the 
will  did  not  contain  any  sufficient  indication  of  a  contrary  intention  ; 
and  therefore  that,  whatever  might  b^  the  order  of  *preeedence  in 
which  the  testator  considered  the  property  chargeable,  all  the  property 
was  charged.     The  point,  however,  was  not  open  to  his  decision.] 

And  here,  it  should  be  observed,  that  the  doctrine  of  the  preceding 

the  personal  estate,  which  is  by  law  liable  [(i)  6  Sim.  246.     See  also  CliflTord  v. 

to  those  burdens,  is  mere   redundancy,  Lewis,  ^6  Mad.  33,  ante  p.  *687. 

affording  no  inference  of  any  definite  pur-  (/;)  4  D.  &  War.  303 ;  see  also  Cross  v. 

pose : "  Per  Plumer,  V.  C,  Noel  v.  Weston,  Kennington,  9  Beav.  150 ;  Dormay  v.  Bor- 

2  Ves.  &  B.  272.]  radaile,  10  Beav.  263. 

(A)  8  Sim.  43.  {I)  1  Coll.  156,  8  Jur.  373.] 

[vol.  II.  *594] 
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First  exoe  exception  extends  only  to  charges  on  real  estate  created 
*abie  to'S-"  ^7  general  and  ambiguous  expressions ;  for,  of  course,  a 
press  charge,  ^jg^j,  j^^^  explicit  charge  on  real  estate  is  not  liable  to  be 
oontroUed  by  an  express  appropriation  of  particular  lands  to  the  pur- 
pose, (wi)  or  a  qualified  charge  of  the  real  estate  in  the  same  will,  (w) 

The  second  exception  to  the  general  rule  under  discussion  occurs 
where  the  debts  are  directed  to  be  paid  by  executors,  in 

Second  exoep-  r  j  > 

Hm' r ment  which  case,  unless  land  be  devised  to  them,  it  will  be  pre- 
by'ttie^e^^-  sumed  that  payment  is  to  be  made  e:iclusively  out  of 
''°"^-  funds  which,  by  law,  devolve  to  the  executors  in  their 

representative  character.  8 

Thus,  in  Brydges  v.  Landen,  (o)  where  the  testator  commenced  his 
will  as  follows : — "  Imprimis,  that  all  my  debts  and  funeral  charges 
and  expenses  be,  in  the  first  place,  paid  by  my  executrix  hereinafter 
named :  then  as  to  my  real  and  personal  estate,  I  dispose  of  as  fol- 
lows;" and,  after  making  such  disposition,  he  charged  and  made 
liable  all  his  real  and  personal  estate  with  two  sums  of  £150  to  each 
of  his  daughters.  All  the  cases  were  considered  by  Lord  Thurlow, 
who  was  clearly  of  opinion  that  the  real  estate  was  not  charged. 

It  is  remarkable  that'this  decision  did  not  in  some  degree  abate  the 
confidence  with  which  Sir  E..  P.  Arden  and  Lord  Loughborough,  the 
former  in  Kightley  v.  Kightley  (p)  and  Shallcross  v.  Finden,  (q)  and 
the  latter  in  Williams  v.  Chitty,  (r)  insisted  that  a  general  direction 
that  debts  should  be  paid  charged  the  real  estate,  inasmuch  as  it  seems 

(m)  Ellison  t;.  Airey,  2  Ves.  568  ;  Coxe  cases"',  2  Story's  Eq.  J)ir.,  g  1247. 
«.  Bassett,  3  Ves.  155 ;  [Noel  ».  Weston,  2        Mitohener  v.  Atkinson,  63  N.  C.  585. 

Ves.  &  B.  269 ;  Wrigley  v.  Sykes,  21  Beav.  A  direction  that  executors  pay  del)ts  fol- 

337.]  .  lowed  by  certain  legacies  and  then  a  de- 

(ji)  Crallan  v.  Oulton,  3  Beav.  1.  vise  of  real  property  to  A  "and  also  all 

8.  "  If  the  testator  directs  a  particular  my  personal  estate  after  paying  the  lega- 

person  to  pay,  he  is  presumed  in  the  ah-  cies  in  my  will  mentioned "  does  not 

sence  of  all  other  circumstances,  to  intend  charge  the  legacies  on  the  land  devised, 

him  to  pay  out  of  the  funds  with  which  Gilder  v.  Gilder,  1  Del.  Ch.  331: 
he  is  intrusted,  and  not  out  of  the  fuiids        (o)  [3  Euss.  346,  n.,]  cited  3  Ves.  550, 

over  which  he  has  no  control.    If  the  exe-  [where  it  is  said  that  the  circumstance 

cutor  is  pointed  out  as  the  person  to  pay,  that  the  debts  were  to  be  paid  by  the  exe- 

that  excludes  the  presumption  that  other  cutrix  was  considered  very  important.] 
persons,  not  named,  are  required  to  pay.        {p)  Ante  p.  *687. 
The  distinction  seems  very  nice ;  but  it  is        (g)  Ibid, 
intelligible  in  theory,  however  difficult  it        (r)  Ibid, 
may  be  in  its  application  to  particular 
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to  have  been  decided  by  Lord  Thurlow  without  allusion  to  the  cir- 
cumstance that  the  direction  to  pay  was  to  the  executors.  The  case  was 
afterwards  followed,  however  (but  with  the  same  apparent  disregard 
of  this  peculiarity),  by  Sir  E.  P.  Arden  himself. 

Thus,  in  Keeling  v.  Brown,  (s)  the  words  were,  "  Imprimis,  I  will 
and  direct  that  all  my  just  debts  and  funeral  expenses  be  paid  and 
discharged  as  soon  as  conveniently  may  be  after  my  *decease  hy  my 
executrix  and  executors  hereinafter  named.    Item,  I  give  devise  and  be- 
queath unto  J.  all  that  my  messuage,"  &c.  j   and,  after 
other  devises,  and  giving  his  wife  an  estate  for  life  in  part  executes  to 
of  the  real  estate,  the  testator  appointed  his  wife  and  two  not  to  charge 
other  persons  (who  took  no  interest  in  the  real  estate)  exe- 
cutrix and  executors.     Sir  R.  P.  Arden,  M.  E..,  said  he  could  not, 
with  all  the  disposition  he  always  felt  to  give  such  a  construction  to 
wills  as  should  make  testators  honest,  construe  this  into  a  charge  upon 
the  real  estate ;  it  would  be  a  violence  to  all  language,  and  making  a 
will  for  the  testator. 

Again,  in  Powell  v.  Robins,  {t)  where  a  testator  first  demsed  that  all 
his  just  debts  and  funeral  expenses  might  be  satisfied  and  paid  by  his 
executors  therein  named  as  soon  after  his  decease  as  might  be,  and  then 
gave  certain  leasehold  premises  to  his  wife,  and  afterwards  devised  a ' 
freehold  estate  to  his  son  D.,  and  appointed  W.  and  G.  executors.  Sir 
W.  Grant,  M.  R.,  upon  the  authority  of  Brydges  v.  Landen,  (tt)  Wil- 
liams V.  Chitty,  (x)  and  Keeling  v.  Brown,  (y)  held  that  this  estate  was 
not  charged,  inasmuch  as  no  real  estate  passed  to  the  executors  who  were 
directed  to  pay. 

Again,  in  Willan  v.  Lancaster,  [z)  where  a  testator  directed  that  his 
debts  should  be  paid  by  his  executors,  and  "  then  "  devised  his  lands, 
it  was  contended  that  the  word  "  then  "  was  equivalent  to  after  payment 
of  the  debts;  (a)  but  Sir  J.  S.  Copley,  M.  R.,  held  that  it  was  merely 

(s)  5  Ves.  359.  (y)  Ante  p.  *594. 

(«)  7  Ves.  209.     •  (s)  At  the  Kolls,  14th  Nov.,  1826,  MS., 

(«)  Ante  p.  *594.  3  Kuss.  108.     See  also  Braithwaite  v. ' 

(x)  Ante  p.  *587.    But  this  was  a  de-  Britain,  1  Kee.  206 ;  (but  where  it  is  ob- 

termination  the  other  way,  the  direction  servable  that  the  direction  to  the  executors 

being  general,  and  not  expressly  to  the  to  pay  the  debts,  on  which  Lord  Langdale 

executors.     Lord  Loughborough's  argu-  relied  in  his  judgment,  does  not  occur  in 

ments  at  the  hearing,  indeed,  pointed  to  the  will,  as  reported:)    [and  Wisden  v, 

the  conclusion  that  itw^as  not  a  charge ;  Wisden,  2  Sm.  &  Gif.  396.] 
but  he  afterwards  decided  the  contrary,        (a)  As  to  this  expression,  see  ante  p. 

upon  the  authorities.  *587,  and  vol.  I.,  p.  *820.  The  argument 

[vol.  II.  *595] 
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used  in  the  sense  oi  further,  and  that  the  debts  were  not  charges  on  the 
real  estate. 

Where,  however,  the  executor  is  devisee  of  real  estate,  a  direction 
Distinction  ^^'^'^ '"  ^*''™  *"  P^^  dcbts  or  legacies  will  cast  them  upon 
fa'Ss™'^'"'  the  realty  so  devised.9  Thus,  in  the  early  case  of  Awbrey 
naiwtaie.  ^_  Middleton,  (6)  where  a  testator  gave  several  legacies  and 
annuities,  to  be  paid  hy  his  executor,  and  then  devised  all  the  *rest  and 
residue  of  his  goods  and  chattels  and  estate  (c)  to  his  nephew  (who  was 
his  heir-at-law,)  and  appointed  him  executor  of  his  toUl;  [the  will  also 
contained  an  express  devise  of  some  lands  to  another  person ;]  Lord 
Cowper  held  the  real  estate  devised  to  the  executor  was  chargeable 
with  the  legacies  and  annuities  in  aid  of  the  personal  estate. 

So,  in  Alcock  v.  Sparhawk,  (d)  the  testator  devised  certain  lands  to 
A  (his  heir-at-law)  and  his  heirs ;  he  then  gave  a  legacy  to  B  to  be 
paid  by  his  executor  within  five  years  after  his  decease ;  and  appointed 
A  sole  executor  of  his  will,  desiring  him  to  see  the  will  performed ;  it 
was  held  that  the  legacy  was  charged  upon  the  land  devised  to  A. 
So,  in  Barker  v.  Duke  of  Devonshire,  (e)  where  a  testator  devised 
all  his  real  and  personal  estate  unto  and  to  the  use  of 
several  persons,  their  heirs,  &c.,  in  trust  by  sale  or  mort- 
gage thereof  to  pay  whatsoever  he  should  thereafter  by  wiU 
or  codicil  appoint.  He  then  appointed  these  persons  his 
executors,  and  proceeded  to  direct  that  his  just  debts,  fune- 
ral expenses,  &c.,  should  be  paid  by  his  executors,  and 
devised  the  residue  of  his  estate  (after  giving  several 


Direction  to 

tmstees  for 
sale  (also 
executors)  to 
pay  what  tes- 
tator should 
appoint,  held 
to  extend  to 
debta  directed 
to  be  paid  by 
his  executors. 


founded  on  the  word  "  then,''  in  this  case, 
very  much  resembles  that  which  lays 
stress  on  the  words  "  impnmis,"  "  in  the 
first  place,"  as  to  which  see  ante  p.  *588. 

9.  When  the  executor  is  the  devisee  of 
the  real  estate  a  charge  upon  it  will  gen- 
erally be  implied  from  a  direction  that 
the  executor  pay  the  debts,  Gaw  v.  Huff- 
man, 12  Gratt.  628,  634 ;  but  not  if  the 
real  estate  be  specifically  devised  to  one 
who  happens  to  be  the  executor,  Id. ; 
Laurens  v.  Kead,  14  Kioh.  Eq.  245,  264. 
But  where  the  executors  are  also  devisees 
a  mere  general  introductory  direction  will 
not  operate  as  a  charge,  Gaw  v.  Hufiman, 
ubi  sv^ra. 

(6)  2  Eq.  Cas.  Ab.  497,  pi.  16,  Vin.  Ab. 
[vol.  II.  *696] 


Charge  (1)),  pi.  15;   [see  7  H.  L.  Cas. 
701.] 

(e)  As  to  the  operation  of  this  word  to 
carry  the  real  estate  [and  as  to  the  con- 
trolling effect  on  words  prima  fade  includ- 
ing realty  of  appointing  the  devisee  ex- 
ecutor, see  anie  ch.  XXII.] 

(d)  2  Vem.  228,  k  Eq.  Cas.  Ab.  198, 
pi.  4.  See  also  Goodright  d.  Phipps  «. 
Allen,  2  W.  Bl.  1041 ;  Doe  d.  Pratt  v. 
Pratt,  6  Ad.  &  Ell.  180  ;  [Elliott  v.  Han- 
cock, 2  Vem.  143 ;  'and  of  course  the  con- 
struction is  not  varied  by  renunciation  of 
probate  by  the  person  named  executor, 
Lypet  V.  Carter,  1  yes.  499  ;  and  per  Lord 
Thurlow,  1  Ves.,  Jr.,  446.] 

(e)  3  Mer.  310. 
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specific  legacies)  to  his  son.  Sir  W.  Grant  held  that  this  authorized  a 
sale  for  the  payment  of  debts,  though  it  was  contended  that  the  direc- 
tion being  to  the  executors  showed  the  intention  of  the  testator  to  con- 
fine it  to  personal  estate. 

Again,  in  Henvell  v.  Whitaker,  (/)  where  a  testator  directed  that  all 
his  just  debts  and  funeral  expenses  should  be  paid  by  his  executor 
thereinafter  named,  and  then  gave  all  his  real  and  personal  estate  to 
his  nephew  A,  his  heirs,  executors,  administrators  and  assigns,  and 
appointed  him  executor :  Sir  J.  Leach,  M.  R.,  decided  that  the  direc- 
tion to  the  nephew  to  pay  the  debts  operated  to  charge  all  the  property, 
both  real  and  personal,  which  he  derived  under  the  will. 

[And  even  where  the  land  is  devised  to  the  executors  upon  trust  for 
other  persons,  it  seems  the  ejBFect  is  the  same.     Having  the  g^^^^  ^.^j^ 
estate,  and  being  charged  with  the  payment  of  the  debts,  tortaVevuSe 
*they   are  to  consider   the  creditors  as  having   the  first  *"'""'■ 
claim   upon   the  trust.     Thus,  in  Dormay  v.  Borradaile,  {g)  where  a 
testator  commenced  by  giving  all  his  property  to  liis  wife :   he  next 
appointed  her  and  two  others  executors,  and  "  to  them,  his  executors  " 
gave  certain  real  estates  in  trust  for  his  wife  and  children,  and  con- 
cluded thus,  "  my  executors  are  charged  with  the  payment  of  my  just 
debts,"  Lord  Langdale,  M.  R.,  held  that  the  real  estates  were  charged 
with  the  debts.] 

It  is  difficult  to  reconcile  with  this  line  of  authorities  the  case  of 
Parker  v.  Fearnley,  (h)  where,  a  testatrix  having  directed  legacies  to  be 
paid  by  her  executor,  to  whom  she  devised  all  her  real  estates  in  fee, 
and  also  the  residue  of  her  personalty,  after  payment  of  her  debts  and 
funeral  expenses,  Sir  J.  Leach,  V.  C,  held  that  the  pecuniary  legacies 
were  not  charged  on  the  real  estate  devised  to  the  executor. 

As  this  case  was  prior  to,  it  must  be  considered  as  overruled  by 
Henvell  v.  Whitaker   [and  the  subsequent  cases  cited 
above],  with   which   it  is  clearly  inconsistent.     Neither  Parker ». 
Awbrey  v.  Middleton  nor  Alcock  v.  Sparhawk  was  cited     """  ^^' 
to,  or  noticed  by,  the  V.  C. 

And  the  circCimstances  that  the  estate  given  to  the  devisee  is  an 

(/)  3  Buss.  343.    See  also  Dover  v.    "  residue,"  see  post  p.  *603.) 
Gregory,  10  Sim.  393 ;  [Harris  v.  Wat-        (g)  10  Beav.  263.    See  also  Hartland 
kins,  Kay  438 ;  Cross,  v.  Kennington,  9    v.  Murrell,  27  Beav.  204.] 
Beav.  150  (aided  probably  by  gift  of  '     (A)  2  S.  &  St.  592. 

2  D     [vol.  II.  *597] 
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Effect  where  csfofe  tail,  and  the  directioa  to  pay  the  debts  is  connected 
P^d^>y  tenan^t  ^7  juxtapositiou  with  the  bequest  of  the  personalty  and 
in  tail,  &o.  |.jjg  appointment  of  executor,  and  separated  by  several 
intervening  sentences  from  -the  devise  of  the  lands,  are,  it  seems, 
immaterial. 

Thus,  in  Clowdsley  v.  Pelham,  (i)  where  a  testator  devised  land  to 
A  and  the  heirs  of  his  body,  remainder  over ;  and  in  another  part  of 
his  will  gave  to  A  all  the  personal  estate,  and  appointed  him  executor, 
wiUing  him  to  pay  the  testator's  debts ;  it  was  held  that  the  real  estate 
was  charged. 

It  is  not  equally  clear,  however,  that  a  direction  to  an  executor  to 
Whereby  P^^  debts,  would  havc  the  effect  of  charging  lands  devised 

tenant  for  life.  ^Q  j^j^  j^^  ^jg  ^qJ^^  Undoubtedly  in  Finch  v.  Hatters- 
ley  (k)  the  real  estate  was  held  to  be  charged  under  circumstances  of 
this  nature ;  but  it  does  not  appear  that  the  fact  of  the  executrix  being 
a  devisee  for  life  of  the  real  estate  had  any  influence  upon  the  court; 
and  as  the  case  was  decided  when  a  general  direction  to  an  executor  to 
pay  debts  might  possibly  have  been  considered  sufficient  to  charge 
them  upon  real  estate  not  devised  to  the  *executor  (the  doctrine  upon 
the  subject  being  more  lax  and  the  distinctions  less  defined  than  at 
present,)  the  case  cannot  be  relied  on  as  an  authority  on  the  point 
above  suggested.  [Doe  d.  Ashby  v.  Baines,  (I)  in  which  it  was  decided 
upon  a  similar  will  that  the  real  estate  was  not  charged  with  debts,  is 
not  more  satisfactory  as  an  authority  on  the  point ;  the  Court  of  Ex- 
chequer appearing  to  deny  the  efficacy  in  any  case  of  a  direction  to  the 
executor  to  pay  debts  for  the  purpose  of  charging  the  real  estate 
devised  to  him.  None  of  the  cases  in  chancery  noticed  above  were 
cited.  However,  in  Harris  v.  Watkins,  (m)  Sir  W.  P.  Wood,  V.  C, 
though  he  said  it  might  be  argued  that  it  was  not  a  probable  intention 
of  the  testator  to  effect  a  charge  on  a  life  estate  by  such  a  direction ; 
yet  as  the  executor  had  an  absolute  interest  in  the  residuary  real  estate, 
as  well  as  a  life  interest  in  a  specific  portion,  decided  that  both  were 
charged  with  debts,  the  residuary  estate  being  first  liable.  And  in 
Cook  V.  Dawson,  (n)  under  a  direction  to  the  executrix  to  pay  the 
debts,  followed  by  a  devise  to  her  for  life,  with  remainder  over,  Sir 

(i)  1  Vern.  411,  1  Eq.  Cas.  Ab.  198,         (»)  7  Jnr.  (N.  S.)  130 :  since  reported 

pi.  2.  29  Beav.  123,  where  the  opinion  above 

(A)  3  Russ.  345,  n.  referred  to  does  not  appear.    Affirmed  as 

1(1)  2  C,  M.  &  E.  23.  to  the  fee,  3  D.,  F.  &  J.  127.]    . 
(m)  Kay  438,  447. 

[vol.  II.  *598] 
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J.  Romilly,  M.  R.,   while  holding  that  the  fee  was   not  charged, 
■expressed  a  clear  opinion  that  the  life  estate  was.J 

It  is  quite  clear,  however,  that  a  limited  estate  devised  to  one  of 
several  executors  in  the  testator's  lands  will  notbe  charged  Effect  where 
with   debts,  under  a  direction   to   the   executors  to  pay  ^Jofseverai 
them,  (o)     Indeed,  such  is  clearly  the  rule  even  where  an  «^=™*°'^- 
estate  in  fee  is  devised  to  one  of  several  executors. 

Thus,  in  "Warren  v.  Davies,  {p )  where  a  testator  directed  that  his 
■debts  and  legacies,  funeral  expenses  and  testamentary  charges  should 
be  paid  by  his  executors  thereinafter  named ;  and,  after  directing 
.  certain  real  estates  to  be  sold  by  his  executors  on  the  decease  of  his 
wife,  he  devised  certain  messuages  and  lands  to  his  son  Thomas  Davies 
in  fee,  and  gave  him  the  residue  of  his  real  and  personal  estate.  The 
testator  appointed  Thomas  Davies  and  another  executors.  Sir  J.  Leach, 
M.  E,.,  held  that  the  estate  devised  to  Thomas  Davies  was  not  to  be 
considered  as  charged  with  the  debts  and  legacies  directed  to  be  paid 
by  the  executors,  merely  because  the  devisee  happened  to  be  one  of  the 
executors.  And  the  same  rule  seems  to  have  been  again  acted  upon 
by  the  same  judge,  though  without  any  dis*tinct  recognition  of  this 
ground  of  decision,  in  Wasse  v.  Heslington.  (q) 

[In  the  case  last  named  some  real  estate  was  given  to  each  of  the 
executors,  but  more  to  one  than  to  the  other.     This  ine-  Effect  where 
<juality  has  been  thought  to  afford  an  argument  against  vS^"toflverai 
their  being  intended  to  bear  the  debts  in  equal  proper-  ^^^°^^'^^' 
tions,  (r)  as  the/  would  do  under  a  charge.     Indeed,  the  rule  has  never 
been  applied  to  separate  gifts  to  several  executors.     And  though  the 
gift  to  the  executors  is  one  and  undivided,  the  implied 
charge  may  be  rebutted  by  the  context ;  as,  if  part  only  ^Ty  SFthe"^' 
of  the  real  estate  is  given  to  them,  and  other  parts  to  totteexfou-" 
other  persons ;  in  such  a  case  the  distribution  of  the  es- 
tate may  be  such  as  to  make  it  very  improbable  that  the  testator  in- 
tended that  the  former  part  should  be  charged,  and  the  latter  not ;  (s) 
especially  if  the  part  given  to  the  executors  is  not  for  them  beneficially, 
but  in  trust  for  other  persons.     Thus,  in  In  re  Bailey,  (t)  where  a  tes- 
tator directed  his  debts,  funeral  and  testamentary  expenses  to  be  paid 

(o)  See  Keeling  v.  Brown,  5  Ves.  359.  D.  273. 

(p)  2  My.  &  K.  49.  (s)  Symons  v.  James,  2  Y.  &  C.  C.  C. 

(q)  3  My.  &  K.  495.  301.    See  the  case, 
[(r)  Per  Wood,  V.  C,  Kay  448,  mis-        («)  12  Ch.  D.  268. 
quoted  as  "uTiequal  proportions,"  12  Ch. 
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by  his  executors  thereinafter  named,  and  appointed  A  and  B  trustees 
and  executors  of  his  will :  he  then  gave  a  specific  part  of  his  real  and 
leasehold  property  for  the  benefit  of  each  of  his  six  children,  the  sons' 
portions  being  devised  to  them  directly,  and  the  portion  of  each  daugh- 
ter being  devised  to  the  trustees  upon  trusts  for  the  daughter  and  her 
children.  (The  portion  of  one  daughter  consisted  of  leaseholds  only, 
but  this  attracted  no  attention.)  And  the  residue  of  his  estate  real  and 
personal  he  gave  to  the  trustees,  in  trust  to  sell  and  hold  the  proceeds 
for  his  widow  during  her  life,  and  afterwards  for  his  said  six  children 
in  equal  shares.  Fry,  J.,  said,  "  The  conclusion  that  the  real  estate 
settled  upon  the  daughters  and  their  children  is  charged  with  the  pay- 
ment of  the  testator's  debts,  while  that  which  is  devised  to  the  testator's 
sons  beneficially  is  not  so  charged,  would  not  be  in  accordance  with 
the  equality  which  one  would  expect  to  find  when  a  man  is  making  a 
provision  for  all  the  members  of  his  family.  Looking  at  the  residuary 
clause,  it  appears  to  have  been  the  intention  of  this  testator  to  divide 
his  property  equally  among  his  children."  He  added,  that  in  all  the 
cases  where  the  real  property  given  to  the  executors  was  held  to  be 
charged,  they  were  devisees  of  the  whole  real  estate,  so  that  the  entirety 
of  the  liability  was  thrown  on  the  entirety  of  the  *estate.  He  there- 
fore held  that  neither  the  estates  specifically  devised  to  the  sons,  nor 
those  which  were  specifically  devised  on  trust  for  the  daughters,  were 
charged  with  the  debts ;  but  that  the  residuary  real  estate  was  charged 
by  force  of  the  word  "  residue,"  (m)  coupled  with  the  direction  to  pay 
the  debts.  • 

But  if  a  testator  begins  with  a  direction  that  his  debts  and  legacies 

shall  be  paid  by  his  executors  and  then,  without  any  in- 

tion*to  exeou"-     termediate  gift,  says,  "  UTid  subject  as  aforesaid  I  give  all 

debts  M  *^         the  residue  of  my  real  estate  to  A  (who  is  a  stranger,  or 

devise  to  one     one  of  Several  executors),  the  real  estate  will  be  charged 

of  them  "sub-  .  ,      i   ,  .  .  .  ~ 

jept  as  afore-      With  debts  and  legacies ;  since  there  is  no  other  way  oi 
giving  a  sense  to  the  words  "  subject  as  aforesaid."]  (w) 

Where  a  testator  gives  his  real  and  also  his  personal  estate,  after 
payment  of  debts,  &c.,  it  is  sometimes  a  question  whether  these  words 
extend  to  charge  both  the  preceding  subjects  of  gift,  or  apply  only  to 
the  immediate  antecedent,  namely,  the  personal  estate. 

Thus,  in  Withers  v.  Kennedy,  (x)  where  a  testator,  after  bequeath- 

(u)  Post  p.  *603.  (ic)  2  My.  &  K.  607. 

(w)^owling  V.  Hudson,  17  Beav.  248.] 
[vol.  n.  *600]  . 
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Ing  to  his  wife  certain  effects,  gave,  devised  and  bequeathed  all  his 
freehold,  copyhold  and  leasehold  estates  whatsoever  and  wheresoever 
and  all  the  residue  of  his  personal  estate  and  effects,  after 
payment  of  his  just  debts  and  funeral  expenses  and  the  charge  ex- 
■charges  of  proving  his  will  and  of  carrying  the  trusts  thereof  several  pre- 
into  execution,  to  trustees  their  heirs,  executors  and  admin-  jects  of  ais- 
astrators,  upon  trust  for  his  wife  for  life,  with  other  limi- 
'tations  over;   it  was  contended  that  the  personal  estate  being  the 
natural  fund  for  the  payment  of  debts,  it  was  a  more  obvious  and 
natural  construction  to  refer  these  words  to  the  immediate  rather  than 
the  more  remote  antecedent;  that  more  remote  antecedent  being  a 
species  of  property  not  legally  liable  to  debts ;  but  Sir  J.  Leach,  -M. 
E..,  though  he  admitted  that  the  expression  in  the  will  afforded  some 
color  to  this  argument,  considered  that,  in   plain  construction,  the 
words  in  question  were  to  be  referred  to  the  freehold,  copyhold  and 
leasehold  property,  as  well  as  to  the  personal  estate.     He  considered 
it  to  be  an  objection  to  the  opposite  construction,  that  it  imputed  to  the 
testator  the  intention  of  exempting  his  leaseholds  from  the  payment 
•of  his  debts,  &c.,  which  species  of  property  was  by  law  subject  to 
jthera. 

[So,  in  Moores  v.  Whittle,  (y)  which  perhaps  admitted  of  less 
*doubt,  in  which  a  testator  gave  to  his  daughter  C.  as  long  as  she  con- 
tinued unmarried  all  his  copyhold  estates  at  P.  and  also  all  his  live 
and  dead  stock,  household  furniture,  moneys  and  securities  for  money 
and  farming  gear  of  every  description  after  payment  of  his  just  debts, 
funeral  expenses  and  the  costs  of  proving  his  will;  and  if  C  should 
.marry,  then  the  whole  of  the  estates  above  described,  together  with  the 
live  and  dead  stock,  household  furniture,  farming  implements  and 
-goods  to  be  sold,  and  the  proceeds  divided  as  therein  mentioned ;  Sir 
J.  Parker,  Y-  C,  considering  that  the  rule  of  the  court  was  to  enlarge 
rather  than  to  narrow  a  charge  of  debts,  and  that  the  testator  had  in 
the  subsequent  parts  of  his  will  dealt  with  the  whole  property  as  one 
mass,  held  the  copyholds  to  be  charged  with  the  debts.] 

In  Kidney  v.  Coussmaker,  («)  the  question  was  much  contested, 
-whether,  where  a  testator  devises  lands  in  trust  to  be  sold,  declaring 

Ky)  22  L.  J.,  Ch.  207.  How  much  of  30  Beav.  265  ;  Makings  v.  Makings,  1  D., 
what  precedes  shall  be  held  affected  by  P.  &  J.  355  (question  whether  charge  af- 
referential  expressions  is  a  frequently  re-  fected  life  estate  as  well  as  remainder.)] 
-curring  question.  See  e.  g.,  Baker  v.  (2)  1  Ves.,  Jr.,  436,  7  B.  P.  C.  Toml. 
Baker,  6  Hare  269 ;  Fisher  v.  Brierley,    578.    See  also  2  Ves.,  Jr.,  267. 

[vol.  II.  *601] 
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that  the  produce  shall  go  ia  the  same  manner  as  the  personal  estate,. 
and  then  bequeaths  the  personalty  "  after  payment  of  his  debts,"  the- 
produee  of  the  real  estate  was  by  these  words  (which  were  clearly  in- 
operative in  regard  to  the  personalty)  charged  with  the  debts.  It  was 
not  necessary  to  decide  the  point;  [which,  however,  has  since  been 
decided  in  the  affirmative.]  (a) 

Here  it  may  be  observed,  thaf,  in  construing  provisions  for  pay- 
chargeof  ment 'Of  debts,  the  courts  are  averse  to  an  interpretation 

?ia«e*oon-  which  would  restrict  the  provision  to  debts  subsisting  at 

tra«ted."  ^  given  period  during  the  life  of  the  testator;  and  there- 

fore, although  words  in  the  present  tense  generally  refer  to  the  time 
of  making  the  will,  (6)  yet  it  has  been  held  that  a  charge  of  all  the 
debts  "I  have  contracted  since  1735"  extended  to  future  debts,  (c} 
[On  the  same  principle  where  a  testator  charged  his  real  estate  with 
his  debts  "  of  which  he  should  leave  an  account,"  and  left  an  account 
omitting  some,  all  were  held  to  be  charged.]  {d) 

It  has  sometimes  been  made  a  question,  whether  the  same  *wordS' 
Whether  same    which  will   charge  real  estate  with  debts  will  suffice  to- 

!  will 
eleg 
3  deb 

is  not  requisite.  10     Sir  K.  P.  Arden  and  Lord  Loughborough  were 


SiOTgeTega-       oucratc  it  with  legacies ;  or  whether,  in  order  to  throw 
des  as  debts,      legacies  upon  the  land,  a  clearer  manifestation  of  intention 


[(o)  Soames  v.  Kobineon,  1  My.  &  K.     Gill  &  J.  143 ;  Reynolds  v.  Eeynolds,  16- 


500 ;  Shakels  v.  Richardson,  2  Coll.  31 
In  re  Woollard's  Trust,  18  Jur.  1^12 
Bright  V.  Larcher,  3  De  G.  &  J.  148 


N.  Y.  257  ;  Harris  v.  Fly,  7  Paige  421 ; 
Laurens  v.  Bead,  14  Eich.  Eq.  245,  261. 
A  devise  to  A  at  an  appraisal  value  is 


Field  V.  Peckett,  29  Beav.  568.]  not  a  devise  subject  to  testator's  debts,. 

(V)  Ante  vol.  I.,  p.  *319.  Spalding  v.  Spalding,  2  Eoot  271.    Sucli 

(c)  Bridgman  v.  Dove,  2  Atk.  201.    [A  devise,  however,  constitutes  a  charge  of 

fortiori  future  debts  are  included  where  the  amount  appraised.  Hart  v.  Homiller,_ 

the  charge  is  simply  of  "  all  my  debts,"  23  Penna.  St.  39  ;  Baker's  Appeal,  59  Id. 

Maxwell  v.  Maxwell,  L.  R.,  4  H.  L.  506.  313  ;  Gilbert's  Appeal,  85  Id.  347.    But 

{d)  Dormay  v.  Borradaile,   10   Beav.  it  has  been  held  to  be  otherwise  with  a 

263.]  devise  that  "  the  plantation  be  offered  to- 

10.  A  charge  upon  real  estate  may  be  A,  B  and  C  or  whichever  one  of  them  will 

implied,  and  requires  no  particular  form  take  it  and  pay  my  executors  $4500  and 

of  words.  Ripple  v.  Ripple,  1  Rawle  386 ;  in  default  of  any  of  them  being  willing 

English  V.  Harvey,  2  Id.  305 ;  Wright's  to  pay  this  sum,"  executors  to  sell,  and 

Appeal,  12  Penna.  St.  258 ;  Davis'  Ap-  this  was  held  to  be  merely  a  provision 

peal,  83  Id.  348  ;  Gilbert's  Appeal,  85  Id.  for    sale,   Browder    v.    Jackson,   3    Lea 

347 ;    Budd  v.  Williams,  26   Md.   265 ;  (Tenn.)  151. 

Quinby  v.  Frost,  61  Me.  77 ;   Heslop  v.        A  power  of  sale,  with  direction  that 

Gatton,  71  111.  528  ;  Stevens  v.  Gregg,  10  the  purchaser  hold  the  amount  of  A's  and 
[vol.  II.  *602] 
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long  at  issue  upon  the  point ;  the  former  maintaining  and  the  latter 
denying  the  distinction,  (e)  which,  however,  did  not  originate  with  Sir 
R.  P.  Arden ;  for  it  is  to  be  traced  in   the  early  case  of  Davis  v. 
Gardiner,  (/)  where  the  testator  commenced  his  will  thus  :  "  As  to' my 
worldly  estate,  I  dispose  of  the  same  as  follows  after  my 
debts  and  legacies  paid;  "  and  then  gave  several  legacies,  woridiy"^?- 
adding,  "After  all  my  legacies  paid  I  give  the  residue  of   debt's md '^'' ^_ 
my  personal  estate  to  my  son,"  and  then  devised  his  lands  : 
and  Lord  Macclesiield  held  thai  the  legacies  were  not  a  charge  upon 
the  realty ;  observing  that  "  as  plain  words  are  necessary  to  disinherit 
am  heir,  so  words  equally  plain  are  requisite  to  charge  the  estate  of  an 
heir,  which  is  a  disinherison  pi^o  tanto."     In  a  note  to  this  case,  the 
reporter  adds,  that,  if  there  had  been  a  want  of  assets  for  the  payment 
of  debts,  it  seems  that  the  land  would  have  been  charged  therewith.  H 

The  distinction  in  question  appears  to  have  been  a  natural  conse- 
quence of  the  extreme  length  which  the  courts  had  gone  j^^  ^^  distino- 
in  holding  debts  to  be  charged  by  loose  and  equivocal  ex-  debtsand'^" 
pressions,  the  unfairness  of  which,  when  applied  to  lega-  '^saeies. 
cies,  became  apparent,  "  there  being  no  reason  (as  Sir  R.  P.  Arden  has 
observed),  why  a  specific  devise  should  not  take  effect  as  much  as  a 
pecuniary  one."  {g) 

In  Trott  V.  Vernon,  (A)  however,  and  several  of  the  other  cases  be- 
fore stated,  in  which  debts  and  legacies  were  coupled  in  one  clause, 
there  is  no  mention  of  any  such  distinction;  and  instances  may  cer- 
tainly be  adduced  from  the  later  cases  in  which  legacies  have  been 
held  to  be  charged  upon  land  by  expressions  of  a  character  scarcely 
more  decisive  than  those  which  have  this  operation  in  regard  to  debts.  12 

B's  shares  till  they  come  of   age,  "  by  able  to  sale  for  payment  of  debts  by  order 

giving  them  a  good  and  suflScient  secu-  of  the  court. 

rity  and  paying  the  interest,"  was  held  to  (e)  Kightley  v.  Kightley,  2  Ves.,  Jr., 
raise  a  charge  on  the  land  in  the  hands  328 ;   Williams  v.   Chitty,   3  Ves.  551 ; 
of  the  first  purchaser,  Neal  v.  Torny,  4  Keeling  v.  Brown,  5  Ves.  361. 
Clark  (Pa.)  421.   But  a  devise  for  the  use  (/)  2  P.  W.  187.               ■ 
of  testator's  widow  after  his  debts  should  11.  See  as  to  want  of  assets  for  pay- 
be  paid,  with  power  to  sell  if  the  rents  ment  of  debts.  Little  v.  Hager,  67  N.  C. 
should  not  suffice  for  her  maintenance,  135,  139. 
constitutes  no  charge  of  debts,  being  only  (<;)  3  Ves.  739. 

for  the  widow's  support.  Miller's  Appeal,  (A)  Ante  p.  *585.     [See  also  Tompkins 
60  Penna.   St.  404.     In    this  case   the  B.Tompkins,  Pr.  Ch. 397  ;  Alcockii.  Spar- 
English  cases  were  not  followed,  being  hawk,  2  Vern.  228.] 
deprived  of  their  applicability  by  the  12.  Legacies  do  not  stand  upon  as  high 
Pennsylvania  statutes  making  lands  11-  ground  as  debts.     But  if  the  personalty 
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[Thus  in  Preston  v.  Preston,  (i)  where  a  testator  devised  real  estate 

in  fee  to  his  son,  who,  it  is  stated,  was  his  executor.    Also 

(sientto  charge  he  gave  him  his  stock  of  cows,  rest,  residue  and  remainder 

of  his  effects;  and  that  he  should  pay  to  the  testator?s 


be  inadequate,  and  there  be  such  expres- 
sions in  the  will  as  would  indicate  that 
the  testator  had  the  land  in  mind,  the 
court  will  make  the  legacies  a  charge 
rather  than  that  they  should  go  unpaid, 
Downman  v.  Eust,  6  Rand.  (Va.)  587. 
In  this  case  the  testatrix,  having  but  lit- 
tle personal  property,  and  real  estate  of 
considerable  value,  gave  two  pecuniary 
legacies  to  friends  as  tokens  of  affection, 
and  made  her  brother  executor  and  re- 
siduary legatee*  and  it  was  considered 
that  she  intended  the  legacies  to  be  paid 
out  of  the  real  estate,  and  they  were  ac- 
cordingly charged  upon  it. 

Land  devised  is  not  liable  for  the  pay- 
ment of  legacies  unless  so  charged,  either 
expressly  or  by  necessary  implication, 
Case  V.  Case,  Kirby  (Conn.)  284;  Logan  . 
V.  Deshay,  1  Clarke  (IST.  Y.)  209 ;  Bevan 
V.  Cooper,  7  Hun  117  ;  Lupton  v.  Lupton, 
2  Johns.  Ch.  623;  Gerken's  Estate,  1 
Tuck.  49;  Mellon's  Appeal,  46  Penna. 
St.  165;  Montgomery  v.  McElroy,  3 
Watts  &  S.  370.  And  this  rule  applies  to 
a  legacy  in  lieu  of  dower,  Sanford  v.  San- 
ford,  4  Hun  753.  But  in  Connecticut 
pecuniary  legacies  are  by  statute  made  a 
charge  upon  lands  not  specifically  devised 
when  the  personalty  proves  insufficient, 
Gen.  Stats.  1875,  p.  370. 

The  more  recent  decisions  tend  to  hold 
that  words  which  will  charge  debts  will 
also  char^  legacies.  Ogle  v.  Tayloe,  49 
Md.  158. 

To  charge  the  payment  of  a  legacy  upon 
testator's  real  property  the  intention  must 
clearly  appear,  Gridley  v.  Andrews,  8 
Conn.  5;  Matthewson  v.  Saunders,  11 
Conn.  148 ;  Leavenworth  d.  Marshall,  19 
Id.  419 ;  Van  Winkit  o.  Van  Houten,  2 
Gr.  Ch.  (N.  J.)  186 ;  Paxson  v.  Potts,  Id. 
313 ;  Myers  v.  Eddy,  47  Barb.  263 ;  Lup- 


ton V.  Lupton,  2  Johns.  Ch.  623 ;  Clyde  ». 
Simpson,  4  Ohio  St.  445 ;  Geiger  v.  Worth, 
17  Id.  564;  Wright's  Appeal,  12  Penna. 
St.  256 ;  Kirkpatriok  v.  Chesnut,  5  S.  C. 
(N.  S.)  216 ;  Budd  v.  Williams,  26  Md. 
265 ;  Stevens  v.  Gregg,  10  Gill  &  J.  143; 
Scott  V.  Morrison,  5  Ind.  551;  Dugan 
v.  Hollins,  4  Md.  Ch.  Dec.  139 ;  Ogle  v. 
Tayloe,  49  Md.  158.  And  a  b&quest  to 
A  "  to  make  her  equal  to  the  rest "  with- 
out other  words,  shows  no  such  intention, 
Okeson's  Appeal,  59  Penna.  St.  99.  But 
if  legacies  are  placed  upon  the  same  foot- 
ing with  one  that  is  a  charge,  this  will  he 
taken  to  show  an  intention,  Devereux  v. 
Devereux,  78  N.  C.  386. 

For  further  instance  of  a  charge  im- 
plied from  the  context  of  the  will,  see 
McLoughlin  v.  McLoughlin,  30.  Barb. 
458 ;  Loback's  Case,  6  Watts  167.  So  a 
charge  of  legacies  upon  land  was  implied 
where  all  the  land  was  given  to  testator's  , 
widow'for  her  life,  and  all  the  personalty 
absolutely  and  the  legacies  were  to  be 
paid  after  her  death,  only  part  of  the  real 
estate  being  given  over  in  remainder, 
Clery's  Appeal,  35  Penna.  St.  54. 

But  a  gift  of  air  property  to  the  wife 
for  her  life,  "  she  to  pay  A  the  interest 
on  $4000  during  her  natural  life,"  con- 
stitutes a  charge  only  on  the  income  of 
the  property,  Jackson  v.  Atwater,  26 
N.  Y,  S.  C.  (19  Hun)  627.  To  similar 
effect  seems  to  be  Wallington  v.  Tay- 
lor, Saxt.  314,  where -an  estate  less  than 
a  fee  was  given  to  A,  with  a  legacy  to 
B,  to  be  paid  by  A  "out  of  the  estate 
given  to  him'';  the  charge  was  held 
to  be  on  A's  estate  in  the  land,  but  not  on 
the  land.  But  both  of  these  cases  depart 
from  the  rule  laid  down  in  Sadd  v.  Carter, 
Pre.  Ch.  27,  2  Eq.  Cas.  Abr.  370,  where 
the  devise  was  to  A  for  life,  remainder  to 


[(i)  2  Jur.  (N.  S.)  1040.] 
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grandson  £300 ;  it  was  held  by  Sir  J.  Stuart,  V.  C,  (k)  that  the  real 
estate  was  *charged  with  the  grandson's  legacy.  Parker  v.  Fearn- 
ley  (k)  he  said  was  overruled  by  Henvell  v.  Whitaker.  {I) 
■  So  in  Gallemore  v.  Gill  (m)  where  a  testatrix  bequeathed  her  wear- 
ing apparel  and  furniture  to  her  niece,  and  gave  all  her  real  and  the 
residue  of  her  personal  estate  to  trustees,  in  trust  to  pay  her  debts 
and  funeral  expenses  and  a  legacy  of  £10  to  her  servant  out  of  her  per- 
sonal estate,  and  to  pay  out  of  her  real  estate  so  much  of  her  debts  and 
funeral  expenses  as  her  personal  estate  should  be  insufficient  to  satisfy, 
and  subject  thereto  as  to  the  entire  residue  of  her  estate  and  effects  in 
trust  for  her  three  grandchildren.  By  codicil  the  testatrix  directed 
the  trustees  acting  under  her  will  (who  it  appears  were  also  her  execu- 
tors) to  pay  to  her  servant  £40  in  addition  to  the  £10,  and  in  addition 
to  the  bequest  above  mentioned  to  pay  a  life  annuity  to  her  niece ;  it 
was  held  by  Sir  J.  Stuart,  V.  C,  and  on  appeal  by  K.  Bruce  and 
Turner,  L.  JJ.,  that  the  legacies  given  by  the  codicil  were  charged  on 
the  real  estate.  Turner,  L.  J.,  said  "  The  will  vested  in  the  trustees 
the  residue  of  the  personal  estate  and  the  whole  of  the  real  estate,  and 
the  presumption  is  that  it  was  out  of  the  funds  thus  vested  in  the 
trustees  that  the  payments  directed  by  the  codicil  were  to  be  made." 
No  doubt  "additional"  legacies  were  generally  payable  out  of  the 
same  funds  as  original  legacies :  "  but  the  codicil  may  not  only  add  to 
the  legacy  but  extend  the  fund  out  of  which  it  is  to  be  paid ;  and  in 
this  will  and  codicil  I  think  there  is  no  doubt  that  this  is  the  case. 
The  codicil  contains  a  direction  that  the  trustees  shall  pay  the  legacy, 
and  the  testatrix  by  her  will  has  blended  real  and  personal  funds  in 
the  hands  of  the  trustees  for  the  payment." 

It  is  clear  that  the  rule  in  Kidney  v.  Coussmaker  (n)  applies  to  leg- 

the  children  in  fee,  A  paying  ^£40,  and  it  Ga.  327  ;  nor,  when  land  is  charged  with 
was  expressly  held  to  be  a  charge  on  the  payment  of  a  legacy  to  B  and  then  de- 
land,  and  not  on  A's  estate  in  the  land,  vised  to  A,  is  it  discharged  by  A's  be- 
The  case  of  Quick  v.  Quick,  Saxt.  4,  fol-  queathing  to  B  a  larger  amount  than  the 
lows  the  rule  in  Sadd  v.  Carter,  and  holds  legacy,  Caldwell  v.  Kinkead,  1  B.  Mon. 
the  charge  to  be  upon  the  whole  estate.  229. 

While  in  Pawlett  v.  Perry,  4  Vin.  Abr.  [(4)  Citing  Alcock  i).  Sparhawk,  2  Vem, 

461,  2  Eq.  Cas.  Abr.  497,  the  court  was  in  228, 1  Eq.  Cas.  Ab.  198,  pi.  4,  ante  p.  *596. 

doubt  as  to  the  charge,  and  no  decision  (i)  Ante  p.  *597. 

was  given  as  to  that  point.  (l)  Ante  p.  *596. 

A  legacy  to  minors,  when  they  arrive  (m)  2  Sm.  &  G.  158,  8  D.,  M.  &  G. 

at  the  age  of  twenty-one,  charged  on  land,  567.    See  also  Peacock  v.  Peacock,  34  L. 

is  not  discharged  by  payment  before  that  J.,  Ch.  315. 

time  to  their  guardian,  Cato  v.  Gentry,  28  (m)  Ante  p.  *601. 

[vol.  II.  *603] 
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»cies  as  well  as  to  debts ;  (o)   although  the  personalty  is  not  in  terms 

charged  with  the  payment  of  them.  ( p) 

It  is  also  clear  that  where  legacies  are  given  and  then  "all  the 
residue  of  the  real  and  personal  estate,"  the  legacies  are 
charged  on  the  realty.  [Thus,  in  Hassel  v.  Hassel,  (5) 
where  the  testator  devised  and  bequeathed  certain  legacies, 
and  then  gave,  devised  and  bequeathed  all  his  real  and 
personal  estate  not  there*inbefore  disposed  of,-  Lord  Bath- 

urst  held  that  the  legacies  were  charged  upon  the  real  estate.  13 

And  Lord  Hardwicke  in  Brudenell  v.  Boughton  (r)  seems  to  have 

thought  that  where  a  testator  gave  certain  legacies,  and  then  the  red  of  . 

his  estate,  real  and  personal  to  A,  whom  he  appointed  executor,  the  legacies 

were  charged  upon  the  land ;  but  the  case  was  not  decided  on  this  point. 


Giving  lega- 
cies, and  then 
the  rest  of  the 
real  and  per- 
sonal estate, 
charges  the 
legacies. 


(0)  Bright  V.  Larcher,  3  D.,  F.  &  J. 
148. 

(p)  Field  V.  Peokett,  29  Beav.  568  ;  see 
also  In  re  WooUard's  Trust,  18  Jur. 
1012.] 

(q)  2  Dick.  527.  [See  also  Smith  v. 
Butler,  1  Jo.  &  LUt.  692.] 

13.  Land  is  charged  where  it  is  de- 
vised subject  to  a  legacy  to  be  paid  by  the 
devisee,  Newman's  Appeal,  35  Penna.  St. 
339;  Wertz's  Appeal,  69  Id.  173;  Bugbee  ' 
V.  Sargent,  23  Me.  269 ;  or  "subject  to  the 
devises  and  bequests  herein  otherwise 
made,"  Devereux  v.  Devereux,  78  N.  C. 
386 ;  .or  "  after  the  payment  of  my  debts 
and  the  payment  of  the  legacies  herein- 
after named,"  Funk  v.  Eggleston,  92  III. 
515;  or  "subject  to  legacies,"  Ibid.  So 
where  devisees  are  "  to  make  up  the  defi- 
ciency," if  the  personal  property  is  in- 
sufficient to  pay  off  the  legacies,  Field's 
Appeal,  36  Penna.  St.  11.  So  where  there 
is  a  residuary  gift  "  after  securing  "  a  cer- 
tain legacy,  although  the  legacy  had  been 
expressly  charged  on  other  devised  land, 
McCredy's  Appeal,  47  Penna.  St.  442.  So 
where  there  was  a  legacy  of  one-third  the 
valuation  of  lands  devised  to  H.,  and  a 
devise  of  the  lands  to  H.,  "  subject  to  the 
encumbrance  that  he  shall  pay  one-third 
of  the  valuation  of  said  lands  to  said" 
legatee.  Brown  v.  Grimes,  60  Ala.  647. 

[VOL.  II.  *604] 


See  also  Mitchener  v.  Atkinson,  63  N.  C. 
585.  But  in  a  devise  subject  to  a  bequest 
of  a  certain  sum  to  A  to  be  paid  at  the 
age  of  eighteen,  in  land,  there  is  no  charge 
in  favor  of  A,  the  devisee's  power  to  sell 
the  land  and  re-invest  the  proceeds  being 
a  discretionary  one,  Coonrod  v.  Coonrod, 
6  Ohio  114.  Where  the  testator  devised 
certain  lands  to  W.,  and  "in  case  the 
title  to  the  land  willed  to  W.  should  prove 
a  valid  one,"  he  gave  unto  B.,  J.  and  S. 
the  sum  of  $3000 ;  but  in  case  the  said 
title  should  prove  not  valid,  the  $3000 
legacy  was  not  left,  it  was  held  that  this 
legacy  was  a  charge  upon  the  lands  de- 
vised to  W.,  Budd  V.  Williams,  26  Md. 
265.  In  this  case,  at  page  273,  it  is  said 
by  Goldsborough,  J. :  "  It  is,  however, 
conceded  by  the  appellees,  that  a  charge 
upon  real  estate  may  be  by  necessary  im- 
plication, especially  where  the  testator 
clearly  indicates  his  intention  that  his 
personal  estate  should  not  be  so  applied. 
We  think  the  intention  of  the  testator  in 
this  case  is  so  obvious  to  charge  the  legacy 
upon  the  real  estate  and  to  regard  that  as 
the  primary  fund,  that  in  conscience  the 
personal  estate  ought  to  be  exonerated, 
because  only  auxiliary." 

(»•)  2  Atk.  268,  referred  to  ante  vol.  I., 
p.  *94. 

(s)  4  Mad.  187. 
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So,  in  Bench  v.  Biles,  (s)  where  the  testator  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  after  her  decease  Blending  real 
gave  various  legacies,  and  all  the  rest,  residue  and  remainder  Istlte^to-"*' 
of  his  real  and  personal  estate  he  gave,  devised  and  be-  sf^*^"^- 
queathed  to  his  nephews  P.  and  W.,  sliare  and  share  alike,  their  heirs,, 
executors,  administrators  or  assigns  forever,     i^wbrey  «.  Middleton  (<) 
was  cited  as  an  authority  that  the  legacies  were  charged  :    and  Sir  J, 
Leach,  V.  C,  decided  accordingly,  considering  the  intention  in  favor 
of  the  legatees  to  be  clearer  than  in  the  cited  case.  14     "  The  testator,"" 
he  said,  "  here  gives  all  his  real  and  personal  estate  to  his  wife  for  life. 


(t)  Ante  p.  *595. 

14.  Where  the  testator  gave  certain 
legacies  without  any  express  provision  for 
their  payment;  and  directed  his  executors 
to  pay  his  debts,  and  devised  to  them  by 
name  "  all  and  singular  my  real  and  per- 
sonal estate,"  it  was  held  that  there  was 
no  blending  of  the  real  and  personal  prop- 
erty and  no  charge  of  the  legacies  upon 
the  land  so  devised,  Reynolds  v.  Reynolds, 
16  N.  Y.  257.  This  case  was  subsequently 
questioned  in  Shulters  v.  Johnson,  38 
Barb.  85.  See  also  Stoddard  v.  Johnson, 
13  Hun  606.  And  it  has  been  held  that 
a  direction  that  devisees  pay  legacies  in 
proportion  to  the  appraised  value  of  their 
devised  lands  constitutes  no  cliarge  of  the 
legacies  upon  the  lands,  Hackadorn's 
Appeal,  11  Penna.  St.  89.  A  devise  of 
real  and  personal  property  "  except  so 
much  thereof  as  will  pay  my  just  debts, 
which  I  think  may  be  done  from  the 
growing  crops,"  creates  no  charge  in  favor 
of  creditors  upon  the  personal  property 
devised,  Hines  v.  Spruil,  2  Dev.  &  Bat. 
Eq.  101.  But  otherwise,  where  a  devise 
of  real  property  is  made  to  testator's 
son  "except  that  there  remain  in  the 
hands  of  my  executor  to  be  paid  by  my 
son"  a  certain  sum  for  his  wife  and  chil- 
dren. Pierce  v.  Livingston,  80  Penna. 
St.  99. 

After  certain  legacies  witliout  any  ex- 
press provision  of  meajis  of  payment,  a. 
residuary  gift  blending  the  real  and  personal 
properly  of  the  testator  creates  a  charge  of 
the  legacies,  the  word  "  residue  "  imply- 
ing that  such  payments  be  first  made, 


Lewis  V.  Darling,  16  How.  (U.  S.)  1 ;  "Wil- 
cox V.  "Wilcox,  13  Allen  252 ;  Matthewson 

6  Arnold,  Petitioners,  12  K.  I.  145,- 
Adams  v.  Bracket,  5  Mete.  280;  Taylor 
V.  Dodd,  58  N.  Y.  835 ;  Eegan  v.  Allen, 

7  Hun  (14  N.  Y.  S.  C.)  537 ;  Forster  v. 
Civill,  20  Hun  282  ,-  Tracy  v.  Tracy,  15 
Barb.  504 ;  Moore  v.  Beckwith,  14  Ohio- 
St.  129  ;  McLanahan  v.  "Wyant,  1  Penr.  & 
"W.  (Pa.)  96  ;  English  v.  Harvey,  2  Kawle 
305 ;  Corwine  v.  Corwine,  9  C.  E.  Gr.  (N. 
J.)  579  ;  Miller  v.  Sanford,  4  Stew.  (N.  J.) 
427  ;  Hackadorn's  Appeal,  11  Penna.  St. 
89;  Swoope's  Appeal,  27  Id.  58;  Gal- 
lagher's Appeal,  48  Id.  121 ;  Becker  v, 
Kehr,  49  Id.  223 ;  Wertz's  Appeal,  69  Id. 
173 ;  Brisben's  Appeal,  70  Id.  405  ;  Has- 
sanclever  v.  Tucker,  2  Binn.  525,  affirm- 
ing 3  Yea.  294;  "Witman  v.  Norton,  ft 
Binn.  395 ;  Nichols  u.  Postlethwaite,  2 
Dall.  131 ;  especially  if  the  personalty  be- 
insufficient,  Shulters  v.  Johnson,  38  Barb. 
80 ;  EaflFerty  v.  Clark,  1  Bradf.  473  ;  Com- 
monwealth v.  Shelby,  13  Serg.  &  E.  348  ^ 
Tower's  Appropriation,  9  Watts  &  S.  103  ;, 
so  in  like  case  a  gift  of  the  "  balance  of 
my  estate,"  Eom.  Cath.  Ch.  v.  Waehter,, 
42  Barb.  43 ;  Hart  v.  Williams,  77  N.  C. 
426.  But  this  rule  does  not  extend  to  ai 
bequest  of  specific  funds,  "  money  due," 
Mellon's  Appeal,  46  Penna.  St.  165.  A» 
to  the  efiect  of  a  residuary  gift  combined 
witli  other  circumstances,  see  Van  Winkle- 
V.  Van  Houten,  2  Gr.  Ch.  (N.  J.)  172. 
See  also  Harris  v.  Fly,  7  Paige  421  • 
Moore  v.  Beckwith,  ubi  supra;  English 
V.  Harvey,  2  Eawle  305;  Dey  v.  Dey's 
Adm'r,  4  C.  E.  Gr.  (N.  J.J  137 ;  Matthew- 
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Hassel  v.  Has- 
sel. 


blending  them  together  as  one  fund  for  her  use,  and,  after  her  deiath, 
he  gives  several  pecuniary  legacies,  and  then  the  rest,  residue  and  re- 
mainder of  his  real  and  personal  estate  to  his  nephews.  He  plainly  con- 
tinues after  his  death  to  treat  them  as  one  fund, '  the  rest,  residue  and  re- 
mainder '  of  which,  after  payment  of  his  legacies,  is  to  go  to  his  nephews." 

It  should  be  reraarjced,  however,  that  in  Awbrey  v.  Middleton,  the 
Eemarks  upon  Gxecutor,  being  the  devisee  of  the  real  estate-,  was  expressly 
Bench  v.  Biles,  directed  to  pay  the  legacies  and  annuities,  which  has 
always  been  held  sufficient  to  charge  the  real  estate. 

The  case  of  Hassel  v.  Hassel,  (u)  though  riot  cited,  more  closely 
resembles  Bench  v.  Biles;  but  even  that  was  rather 
stronger  in  favor  of  the  charge,  from  the  circumstance  of 

«on  &  Arnold,  Petitioners,  12  E.  1. 145. 
An  annuity  in  lieu  of  dower  after  other 
■devises  and  bequests,  followed  by  a  devise 
oi  residue,  real  and  personal,  charges  the 
jinnuity  on  the  land  if  the  personalty  is 
insufficient,  Conard's  Appeal,  33  Penna. 
St.  47.  And  in  Marcy's  Estate,  22  Penna. 
St.  140,  a  gift  of  the  sole  use  of  the  residue, 
real  and  personal,  for  the  devisee's  sup- 
port for  her  natural  life,  was  held  to  con- 
-stitute  a  charge  for  which  the  land  might 
be  sold,  if  the  rents  proved  insufficient ; 
and  so,  in  general,  a  gift  of  residue  after 
a  legacy ;  see,  too,  McGlaughlin's  Ex'r  v. 
Adm'r,  24  Id.  20. 

Where  the  residue,,  real  and  personal, 
-was  devised,  with  a  direction  to  executors 
lo  receive  the  income,  and  "  out  of  the 
same  pay"  certain  annuities,  they  were 
held  to  be  a  charge,  in  equal  moieties, 
tipon  the  real  and  the  personal  property, 
and  the  executors  were  required  to  hold 
the  property  for  that  purpose,  Nash  v. 
Cutler,  19  Pick.  67.  But  a  charge  was 
heli  not  to  be  implied  from  a  gift  of  the 
xesidue,  both  real  and  personal,  after  a 
pecuniary  legacy  "  to  be  paid  by  my  ex- 
-ecutor  out  of  my  estate,"  the  estate  in  the 
•executor's  hands  being  held  to  be  in- 
tended. Swift  V.  Edson,  5  Conn.  531; 
Riley's  Appeal,  34  Penna.  St.  291 ;  and 
«ee  Gridley  v.  Andrews,  8  Conn.  5 ;  Leav- 
■euworth  v.  Marshall,  19  Id.  419.    Nor  is 


Buch  implication  always  made  from  a 


mere  residuary  gift  after  legacies,  Lupton 
V.  Lupton,  2  Johns.  Cb.  614 ;  Laurens  v. 
Bead,  14  Eich.  Eq.  245.  In  such  case 
"residue"  has  been  construed'  to  mean 
residue  after  debts  and  funeral  expenses 
are  paid,  Clery's  Appeal,  35  Penna.  St. 
54 ;  and  also  after  legacies  are  paid, 
Matthewson  &  Arnold,  Petitioners,  12 
E.  I.  145.  After  a  devise  of  land  a  gift 
of  residue,  real  and  personal,  does  not 
necessarily  imply  a  charge  of  legacies 
upon  the  residuary  land  devised,  Paxson 
V.  Potts,  2  Gr.  Ch.  (N.  J.)  318;  and  see 
Van  Winkle  v.  Van  Houten,  Id.  172; 
Bevan  v.  Cooper,  7  Hun  1 17. 

But  in  such  case  where  the  devise  is 
preceded  by  a  direction  to  pay  debts,  and 
the  rest  and  residue  of  the  real  and  per- 
sonal property  are  to  be  sold  and  legacies 
paid  out  of  the  proceeds,  they  are  a  charge 
upon  the  land.  Marsh  v.  Wheeler,  2  Edw. 
156.  See  also  Conard's  Appeal,  33  Penna. 
St.  47,  where  an  annuity  in  lieu  of  dower 
after  a  specific  devise  was  held  to  be  a 
charge  upon  the  succeeding  residuary 
gift.  So,  too,  where  an  annuity  was  given 
to  A,,  after  an  express  direction  by  the 
testator  that  his  debts  and  expenses  be 
paid,  followed  by  a  devise  of  the  residue 
after  A's  death,  the  personalty  proving 
insufficient,  and  the  real  property  having 
been  sold  for  debts  and  a  balance  remain- 
ing, Lapham  v.  Clapp,  10  E.  I.  543. 

Where  the  personal  property  greatly 


(u)  Ante  p.  *603. 
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there  being  no  precedent  gift  affecting  the  real  estate  (unless  the  legacies 
were  so  considered,)  to  which  the  words  "  not  hereinbefore  disposed  of" 
could  be  referred,  though  this  expression  might  have  been  taken  to  apply 
exclusively  to  the  personalty,  referenda  singula  singulis.  In  Bench  v. 
Biles,  on  the  other  hand,  the  words  "  rest  and  residue  "  might  have  had 
reference  to  the  precedent  devise  of  the  real  estate  to  the  wife  for  life,  (a;) 

That  a  bequest  of  legacies,  followed  by  a  gift  of  all  the  residue  *of 
the  testator's  real  and  personal  estates,  operates  to  charge  the  entire 
property  with  the  legacies,  was  again  decided  by  Sir  J.  ^.^^^f 
Leach  in  Cole  v.  Turner ;  (?/)  to  which  may  be  added  l^^'be^" 
Mirehouse  v.  Scaife,  (z)  where  a  testator,  after  bequeathing  f^gad^"^ 
certain  pecuniary  legacies,  declared  his  will  to  be,  that  all  •=i^a^g«sia"'i3; 
his  debts  and  all  the  above  legacies  should  be  paid  within  six  months 
after  his  decease ;  and  all  the  residue  of  his  estate,  both  real  and  per- 
sonal, lands,  messuages  and  tenements,  the  testator  gave  to  A,  by  her 
to  be  freely  possessed  at  his  decease.  It  was  held  by  Lord  Cottenham 
that  by  these  words  the  real  estate  was  charged  as  well  with  the  lega- 
cies as  the  debts.  [He  observed  that  the  blending  of  the  real  and 
personal  estate,  and  the  gift  of  the  residue  of  both  following  a  direction 
to  pay  debts  and  legacies,  relieved  the  case  from  the  question  discussed 
by  Lord  Rosslyn  and  Lord  Alvanley  in  Williams  v.  Chitty  and  Keeling 
V.  Brown,  as  to  whether  words  admitted  to  be  sufficient  to  charge  lands 
with  debts,  ought  to  be  held  sufficient  to  charge  them  with  legacies.] 

It  is  worthy  of  remark,  that  neither  in  this  case,  nor  in  Cole  v.  Tur- 
ner, was  there  any  specific  devise  of  real  estate  to  which 
the  term  "  residue  "  might  be  referred :  (a)   [but  in  Fran-  ^?nding  prior 
cis  V.  Clemow,  (6)  where  a  testator,  after  directing  payment  '''^*"  ° 
of  his  debts,  bequeathed  certain  legacies,  and  then  gave  certain  iuteresta 
in  part  of  his  real  estate,  and  gave  "  all  the  rest,  residue  and  remainder 
of  his   estate  and  effects  both  real  and   personal "  to  A,  whom  he 
appointed  executor.     Sir  W.  P.  Wood,  V.  C,  on   the   authority  of 
Bench  v.  Biles,  held  that,  notwithstanding  the  previous  devises,  the 
exceeds  the  real  and  is  more  than  suffi-         (2)  2  My.  &  Cr.  695. 
cient  for  the  payment  of  all  debts  and        (a)  In  Mirehouse  v.  Scaife  there  was 
legacies,  a  charge  will  not  be  implied    a  devise  of  a  field  called  Gillfoot ;  but  it 
from  the  mere  fact  of  a  residuary  devise    did  not  appear  whether  it  was  freehold  or 
blending  the  real  and  personal  property,     leasehold. 

Myers  v.  Eddy,  47  Barb.  263 ;  Laurens  v.  (b)  Kay  435.  See  also  Wheeler  v. 
Bead,  14  Eicb.  Eq.  245.  Howell,  3  K.  &  J.  198  (where  the  V.  C. 

l{x)  See  also  Francis  v.  Clemow,  Kay    appears  to  treat  the  fact  of  the  devisee 
435,  post  p.  *605.  being  executor  as  material :  sed  qu.) 


(y)  4  Buss.  376. 
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legacies  were  charged  on  the  real  estate  by  force  of  the  residuary 

Finally,  in  Greville  v.  Browne,  (e)  where  a  testator  after  bequeathing 
■Greviiie  v.  ^°  annuity  and  some  pecuniary  legacies,  gave  "  all  the  rest, 
Browne.  rcstduc  and  remainder  of  any  property  he  might  die  pos- 

sessed of  or  entitled  to  of  what  nature  soever  "  to  his  son,  it  was  held 
in  D.  P.  that  the  legacies  were  charged  on  the  real  estate.  There  was 
no  previous  devise  of  real  estate ;  but  it  was  *]aid  down  in  the  most 
general  terms,  that  where  there  is  a  bequest  of  legacies  followed  by  a 
gift  of  the  residue  of  the  testator's  property  real  and  personal,  the  leg- 
acies are  charged  on  the  realty ;  and,  as  had  previously  been  held  by 
Sir  W.  P.  Wood,  (d)  that  the  principle  of  these  decisions  was  the  same 
in  the  case  of  legacies  as  in  that  of  debts.  "  It  is  considered,"  said 
Lord  Campbell,  "that  the  whole  is  one  mass;  that  part  of  that  mass 
as  represented  by  legacies ;  and  that  what  is  Afterwards  given  is  given 
minus  what  has  been  before  given,  and  therefore  given  subject  to  the 
prior  gift."  And  Lord  Cranworth,  treating  the  distinction  between 
real  and  personal  property  as  purely  artificial,  said,  "  In  reading  a 
■devise  of  real  estate  to  one  person,  and  of  personal  legacies  to  another, 
and  of  the  residue  of  the  real  and  personal  property  to  a  third  person, 
we  may  see  that  there  might  be  a  mode  of  interpreting  it  reddendo  sin- 
gula singulis,  as  meaning  to  give  the  rest  of  the  personal  property  to 
one  person,  and  the  rest  of  the  realty  to  another.  But  that  is  not  the 
natwral  meaning  of  the  words." 

And  it  would  seem  that  the  specific  mention  in  the  residuary  gift  of 
some  of  the  particulars  included  in  the  residue,  although 
and  then^rf'*''  such  mention  precedes  the  words  "  and  all  the  residue," 
and  all  the  &c.,  will  uot  Vary  the  construction ;  the  specifically-men- 
tioned particulars  being  still  but  part  of  the  residue,  and 
the  mention  of  them  not  being  inconsistent  with  the  view  that  the 
whole  estate,  real  and  personal,  is  treated  as  one  mass.  Thus,  in  Bray 
V.  Stevens,  (e)  where  a  testator  bequeathed  certain  legacies',  and  then 


(c)  7  H.  L.  Gas.  689,  dub.  Lord  Wens-  due  of  which  and  of  the  personal  estate 

leydale.    See  also  Jones  v.  Price,  11  Sim.  were  afterwards  given.) 

557  ;  In  re  Bellis'  Trusts,  5  Ch.  D.  504  (d)  Wheeler  v.  Howell,  3  K.  &  J.  198; 

(where  the  charge  excluded  trust  estates  and  see  Cross  v.  Kennington,  9  Bear.  150, 

from  the  general  devise) ;   Gainsford  v.  15  L.  J.,  Ch.  167. 

Dunn,  L.  E.,  17  Eq.  405  (where  on  this  (e)  12  Ch.  D.  162.    The  testator  also 

principle  pecuniary  legacies  were  held  to  directed  that  in  a  certain  event  one  of  the 

be  appointments  out  of  a  fund,  the  resi-  legacies  should  not  be  paid,  but  should 
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•devised  and  bequeathed  "all  his  freehold  estates  in  the  parishes  of  B., 
L.  and  R.  and  elsewhere  in  the  county  of  C,  and  all  the  residue  of  his 
real  and  personal  estate,  money,  mine  shares,  chattels  and  effects  of 
whatsoever  kind  and  wheresoever  situate  "  to  trustees  on  certain  trusts 
applying  to  the  whole,  it  was  held  by  Sir  J.  Bacon,  V.  C,  that  the 
legacies  were  charged  on  the  freehold  estates  in  the  parishes  of  B.,  L. 
and  R.  He  dissented  from  the  decision  in  Castle  i;.  Gillett;  (/)  in 
which  Sir  R.  Malins,  "V.  C,  had  in  a  similar  case  come  to  a  contrary 
conclusion  on  the  ground  that  when  one  thing  was  specifically  men- 
tioned, and  the  residue  was  afterwards  referred  to,  it  was  evident  that 
the  testator  did  *not  intend  to  treat  what  was  specifically  mentioned  as 
part  of  the  residue;  adding,  nevertheless  :  "  The  residuary  real  estate 
is  put  on  the  same  footing,  and  it  follows  that  it  is  also  not  charged." 

But  a  gift  (after  legacies)  of  "  all  my  real  estate  and  all  the  residue 
of  my  personal  estate  "  plainly  treats  the  different  species  ^^543  ^j  ^^g 
of  estates  as  two  masses,  and   does  not  bring  the  case  '■"'*• 
within  Greville  v.  Browne,  (g) 

Of  course  the  rule  is  not  excluded  by  a  direction  to  the  executors 
(to  whom  there  is  no  devise  of  real  estate)  to  pay  debts  and  legacies : 
such  a  direction  is  mere  surplusage,  {h)  But  the  rule  is  not  applicable 
to  a  case  where  the  testator  first  dealing  exclusively  with  his  personal 
estate  allots  certain  portions  of  it  to  several  objects,  and  then  disposes 
of  the  residue  of  his  real  and  personal  estate.  Thus,  in  Gyett  v.  Wil- 
liams, (i)  where  a  testator  bequeathed  his  personal  estate  in  trust  to  lay 
out  a  sum,  "  part  thereof,"  as  therein  mentioned,  and  to  invest  the 
residue  and  stand  possessed  thereof  as  to  one  sum,  "  part  of  it,"  in  one 
way,  and  of  other  sums,  "  other  parts  of  it,"  in  other  ways ;  he  then 
gave  some  small  pecuniary  legacies  simpliGiter,  and  concluded  with  a 
gift  of  all  the  residue  of  his  estate  and  effects  whatsoever  and  where- 
soever :  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  the  several  sums 
described  as  parts  of  the  personal  estate  were  not  charged  on  the  realty. 
This,  he  thought,  would  have  been  clear,  but  for  the  pecuniary  legacies. 
It  would  have  been  equally  clear  that  these  legacies,  if  they  had  stood 
alone,  would  be  charged  on  the  realty.  It  was  said  that  it  was  incredi- 
ble, that  the  testator  should  have  intended  to  provide  for  the  smaller 

"  fall  into  his  residuary  estate."     Tliis,     S.)  563. 

the  V,  C.  observed,  was  a  strong  intima-         (/)  L.  E.,  16  Eq.  530. 

tion  out  of  what  the  legacies  were  to  come,         (g)  Wells  v.  Kow,  48  L.  J.,  Ch.  476. 

but  he  did  not  rest  his  decision  upon  it.         (A)  In  re  Brooke,  3  Ch.  D.  630. 

See  also  Thorman  v.  Hilhouse,  5  Jur.  (N.        (i)  2  J.  &  H.  429. 
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legacies  better  than  for  the  larger.  But  the  answer  was  that  one  set 
of  legacies  was  given  in  a  form  to  which  the  principle  of  Greville  v. 
Browne  directly  applied,  while  the  others  were  not  so :  and  the  V.  C. 
decided  that  he  could  not  alter  the  construction  on  any  mere  conjecture 
as  to  what  the  testator  was  likely  to  do. 

And  the  mere  joining  in  one  devise  or  bequest  of  the  real  and  per- 
Legaoiesnot  sonal  estate  is  not  of  itself  enough  to  charge  legacies  oi> 
reS^f^by'join-  ^^  estate.  In  all  the  cases  some  other  circumstance  has 
pef^ntu/ta'^  been  involved  leading  to  that  conclusion.  (A)  And  where 
same  gift.  ^  tcstator  gavc  his  whole  real  and  personal  estate  to  trus- 

tees and  executors  for  *the  maintenance  and  education  of  his  infant  son 
and  daughters,  and  directed  that  as  they  attained  majority,  his  property, 
real  and  personal,  should  be  divided  as  follows,  viz.,  a  pecuniary  legacy 
to  his  son,  and  his  property  at  T.  amongst  his  daughters,  it  was  held 
that  the  legacy  was  not  charged  on  the  property  at  T.]  (Q 

Where  a  testator  has  manifested  an  intention  to  charge  his  real  estate 
Whether  ^'''^  ^^  payment  of  either  debts  or  legacies,  the  question 

cbMge'extends  sometimes  ariscs,  whether  such  charge  extends  to  the  spe- 
floaib''*de?*'""  ^'ifi^  ^  w^'-l^  ^  t'^^  residuary  lands,  or  is  confined  to  the 
^'^^''  latter.  15 

And  first  as  to  legacies.  In  Spong  v.  Spong,  (m)  where  a  testator,, 
in  case  of  ^^^^''^  Specifically  devising  certain  lands  to  A  and  other 

legacies;  persons,  and  charging  his  real  and  personal  estate  with  hia 

legacies,  and  then  bequeathing  some  pecuniary  legacies,  gave  the  resi- 
due of  his  real  and  personal  estate  to  A ;  it  was  held  in  D.  P.  that  the 
legacies  were  not  charged  upon  the  lands  specifically  devised ;  for  that,, 
in  construing  charges  of  this  nature,  specific  and  residuary  devises, 
though  for  many  purposes  governed  by  a  common  principle,  were  to 
be  distinguished ;  especially  as  in  the  case  under  consideration  the  tes- 
tator had  shown  such  a  distinction  to  be  in  his  view  by  devising  par- 
ticular lands  to  the  person  whom  he  made  residuary  devisee.  ["  By 
specifically  devising  or  specifically  bequeathing  any  part  of  his  prop- 
erty," said  Lord  Manners,  "  the  testator  intends,  as  between  the  objects 

(i)  See  Nyssen  v.  Gretton,  2  Y.  &  C.  devise  of  land  be  found  in  a  residuaiy  • 

222.  clause  which  includes  personalty,  Eobin- 

[l)  Bentley  v.  Oldfleld,  19  Beav.  225.]  son  v.  Mclver,  63  N.  C.  645 ;  Chase  v. 

16.  General  pecuniary  legacies  are  not  Davis,  65  Me.  102. 

chargeable  upon,  or  to  be  preferred  to,  (m)  1  Y.  &  J.  300,  3  Bli.  (N.  S.)  84,  1 

specific  devises  of  land,  although  such  D.  &  CI.  365. 
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of  his  bounty,  to  separate  that  part  of  hLs  property  from  the  rest,  and 
that  it  should  not  be  subject  to  the  provisions  and  operation  of  his 
will." 

So  in  Conron  v.  Conron,  (n)  where  the  testator  by  will  dated  in  1836, 
after  making  certain  specific  devises  and  bequests,  gave  spme  pecuniary 
legacies,  and  charged  "  all  his  real  and  chattel  estates  and  property  of 
every  description,"  with  payment  thereof;  and  subsequently  devised 
"  all  the  residue  of  all  his  real  and  freehold  estates,  goods,  and  effects 
of  every  kind  "  to  A  in  fee ;  it  was  held  in  D.  P.  that  the  charge  of 
legacies  did  not  extend  to  the  specifically  devised  estates.  "  The  true 
rule,"  said  Lord  Cranworth,  "  deducible  from  Spong  v.  Spong,  is  that 
a  mere  charge  of  legacies  on  the  real  and  personal  estate  (and  '  on  all 
the  real  and  personal  estate'  must  mean  exactly  the  same  thing)  does 
not  of  itself  create  a  charge  on  any  specific  devise  or  bequ&st.  *I  think 
that  the  rule  is  a  very  reasonable  one,  and  is  likely  to  be  in  general 
conformable  to  the  intentions  of  testators." 

Both  these  cases  occurred  under  the  old  law.  The  statute  1  Vict., 
c.  26  has  not  diminished  the  distinction  between  specific  and  residuary 
devises. 

But  in  both  cases  legacies  only  were  charged.     The  reason  of  the 
rule  as  stated  by  Lord  Manners  is  inapplicable  to  a  charge  ;^  ^^^  ^j 
of  debts ;  (o)   and  where  debts  and  legacies  are  charged  '**''*'• 
together,  the  legacies,  being  placed  by  the  will  on  an  equal  footing 
with  the  debts,  get  the  benefit  of  the  charge  on  the  specifically  devised 
estates,  (p) 

Where  a  charge  of  legacies  is  effected  under  the  rule  in  Greville  v. 
Browne,  (g)  and  there  is  also  a  specific  devise  of  realty,  the  latter  is  not 
charged  with  the  legacies,  but  only  the  residuary  realty,  [r)  On  the 
same  principle  (it  may  be  presumed,)  where  a  testator  made  several 
devises  and  bequests;  and,  "charged  with  his  debts  and  legacies,"  he 
devised  "all  other"  his  hereditaments  to  his  nephews  and  nieces;  he 
then  by  codicil  specifically  devised  a  house  to  his  daughter,  "  it  being 
his  wish  that  she  should  reside  therein  if  she  should  think  fit ;"  it  was 

(»i)  7  H.  L.  Cas.  168.  128,  ante  vol.  I.,  p.  *195. 

(o)  See  e.  g.,  Harris  o.  Watkins,  Kay  (q)  Ante  p.  *605. 

438 ;  Mannox  v.  Greener,  L.  E.,  14  Eq.  {r)  Per  Bacon,  V.  C,  12  Ch.  D.  169. 

456.  Francis  v.  Clemow,  Kay  435,  is  not  contra; 

(p)  Maskell  v.  Farrington,  3  D.,  J.  &  the  plaintiff  (legatee)  claimed  only  against 

S.  338 ;  and  see  Kowley  v.  Eyton,  2  Mer.  residue. 
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held  that  the  house  was  exempted  from  the  charge  of  debts  and  lega- 
cies.] (s) 

It  may  here  be  observed,  that,  under  a  charge  of  legacies,  annuities 
Annuuiea  '^^^'^  generally  be  included,  {t)  unless  the  testator  manifests 

chl'(ted'in"a        ^^  intention   to   distinguish  them,  [u)   as  by  sometimes 
ta^^'  using  both  words,  {x) 


II. — It  is  clear  that  a  devise  of  the  rents  and  profits  of  land  is  equiv- 
alent to  a  devise  of  the  land  itself,  and  will  carry  the  legal 
raie'moneys      as  well  as  beneficial  interest  therein ;  [y)   but  the  question 
rents  and  *which  has  chiefly  given  rise  to  perplexity  in  reference  to 

these  words  is,  whether  a  direction  or  power  to  raise 
money  out  of  the  rerds  and  profits  authorizes  a  sale,  (z)  the  doubt  being, 
whether,  in  such  eases,  the  testator  or  settlor,  by  the  words  "  rents  and 
profits,"  means  the  annual  income  only,  according  to  their  ordinary 
and  popular  signification,  or  uses  the  phrase  in  a  more  comprehensive 
sense,  as  designating  the  proceeds  or  "  profits  "  of  the  inheritance,  and, 
therefore,  as  impliedly  conferring  a  power  to  dispose  of  such  inherit- 


ance. 


16 


(s)  Wheeler  v.  Claydon,  16  Beav.  169. 

(«)  Duke  of  Bolton  v.  Williams,  2  Ves., 
Jr.,  216,  cit. ;  Sibley  v.  Perry,  7  Ves.  522 ; 
Bromley  v.  Wright,  7  Hare  334  j  Ward  v. 
Grey,  26  Beav.  485  ;  Muilins  v.  Smith,  1 
Dr.  &  Sm.  204 ;  Nicholson  v.  Patrickson, 
3  Gif.  209.  So  "  pecuniary  legacy,"  per 
Wood,  V.  C,  Gaskin  v.  Rogers,  L.  R.,  2 
Eq.  284.] 

[u)  Shipperdson  v.  Tower,  1  Y.  &  C.  C. 
C.  441 ;  [Cunningham  v.  Foot,  3  App.  Cas. 
989  (claim  to  charge  remainder  in  land 
whereof  annuitant  was  herself  tenant  for 
life.)] 

(x)  See  Nannock  ti.  Horton,  7  Ves.  391 ; 
[Woodhead  v.  Turner,  4  De  G.  &  S.  429 ; 
Gaskin  v.  Rogers,  L.  R.,  2  Eq.  284.  But 
see  Heath  v.  Weston,  3  D.,  M.  &  G.  601  ; 
Ward  V.  Grey,  26  Beav.  485.] 

{y)  Johnson  v.  Arnold,  1  Ves.  171 ; 
Baines  v.  Dixon,  Id.  42 ;  Doe  v.  Lakeraan, 
2  B.  &  Ad.  42  ;  [and  see  ante  ch.  XXIV., 


(a)  An  express  prohibition  against  a 
sale  would  generally  include  a  mortgage 
[vol.  II.  *610] 


or  other  virtual  alienation  of  the  estate. 
See  Bennett  v.  Wyudham,  28  Beav.  521. 
A  sale  is  of  course  excluded  where  the 
expression  is  "  annual  rents  and  profits," 
Marsh  v.  Marsh,  2  Jur.  (N.  S.)  348; 
Forbes  v.  Richardson,  11  Hare  354 ;  Scott 
V.  Clements,  8  Ir.  Ch.  Rep.  1 ;  Collier  i-. 
Walters,  L.  R.,  17  Eq.  252,  258.] 

16.  Where  the  legacy  was  of  $20,000— 
to  be  paid  by  the  executor — "  to  be  paid 
annually  thereafter  from  the  proceeds 
arising  from  the  sales  of  the  produce  of 
my  farm" — it  was  held  to  be  a  charge  upon 
the  real  estate,  Mitchener  v.  Atkinson.  63 
X.  C.  585.  Where  the  use  and  occupa- 
tion of  land  is  devised  to  A,  ''excepting" 
certain  legacies  "to  be  paid  out  of  the 
same,*'  and  after  A's  death  to  her  cnil- 
dren,  "subject  to  the  said  reservations," 
the  rents  and  profits  will  be  applied  to 
discharge  the  land,  Morgan  v.  Titus,  2 
Gr.  Ch.  (N.  J.)  201. 

A  devise  to  A  for  life,  subject  to  certain 
annual  payments,  makes  them  primarily 
a  charge  on  the  rants  and  profits,  and 
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[From  the  earliest  times  a  sale  has  been  admitted]  where  the  pur- 
pose was  to  pay  debts  and  legacies,  (a)  or  to  raise  a  portion  where  it 
by  a  definite  period,  within  which  it  could  not  be  raised  out  sale : 
■of  the  annual  rents ;  (6)  and  this  rule  was  extended  by  Lord  Hard- 
wicke  to  a  case  in  which  the  portions,  being  payable  in  where  definite 
such  manner  as  a  third  person  should  appoint,  might  have  fo" payment, 
become  payable  within  a  definite  time,  (c) 

[And  notwithstanding  the  dicta  of  Lord  Macclesfield  to  the  con- 
trary, (d)  the  authorities,  including  a  decision  by  Lord  ^j^ 
Macclesfield  himself,  have  always  inclined,  even  where  no  ''■»«"«  a^*"*, 
time  was  specified  for  payment,  to  treat  a  directioh  to  raise  a  gross  sum 
•out  of  rents  and  profits  as  authorizing  a  sale  or  mortgage.  Thus,  in 
*  Heycock  v.  Heycock  (e)  Lord  Keeper  North  declared  he  took  it  to  be 
the  law  of  the  court,  that  where  there  was  a  devise  of  a  sum  certain  to 
be  raised  out  of  the  profits  of  lands ;  if  the  profits  would  not  amount 
to  raise  the  sum  in  a  convenient  time  the  court  would  decree  a  sale. 
And  in  Sheldon  v.  Dormer  (/)  Lord  Somers  remarked  that  a  time 


then,  in  case  of  deficiency,  on  the  fee, 
Ciaaon  v.  Lawrence,  3  Ed.  Ch.  48.  So  a 
devise  to  A,  followed  by  the  words  "  the 
land  given  to  A  Ls  hereby  pledged  for 
D.'s  support,"  creates  a  charge  to  that 
effect,  Comstook  v.  Comstock,  23  Conn. 
352. 

A  will,  after  directing  the  personal  es- 
tate to  be  sold,  and  the  real  estate  leased 
until  the  rents,  with  the  proceeds  of  the 
sale  of  the  personal  property,  should  be 
sufficient  to  pay  the  after-namedlegacies, 
contained  the  following  provision  :  "  I 
will  and  bequeath  to  my  sister  Isabel  the 
sum  of  50  dollars  annually,  to  be  paid  out 
of  the  rents  of  the  place  and  the  proceeds 
of  the  sale  of  my  personal  property,  and 
continued  until  the  following  sums  are 
paid."  The  will  then  gave  several  lega- 
cies, and  directed  that  after  their  payment 
the  real  estate  should  be  sold  and  a  dis- 
tribution made.  It  was  held,  that  in  each 
year  the  |50  were  to  be  paid  to  Isabel  be- 
fore any  payment  to  the  other  legatees, 
Parks  V.  Perry,  2  Blackf.  74. 

(a)  Lingon  v.  Foley,  2  Ch.  Cas.  205 ; 
Anon.,  1  Vern.  104 ;  Berry  v.  Askham,  2 


Vern.  26 ;  Eawlings  v.  Brotherson,  Ex. 
1783,  cit.  2  Ves.,  Jr.,  480  [(as  to  which 
qu.,  the  expression  there  being  "annual 
rents  and  profits.")  See  also  Talbot  n. 
Earl  of  Shrewsbury,  Pre.  Ch.  394 ;  Met- 
calfe V.  Hutchinson,  1  Ch.  D.  590.] 

(b)  Sheldon  «.  Dormer,  2  Vern.  310; 
Warburton  v.  Warburton,  Id.  420 ;  Jack- 
son V.  Farrand,  Id.  424 ;  Gibson  v.  Lord 
Montfort,  1  Ves.  491 ;  Okeden  v.  Okeden, 
1  Atk.  550.  Some  parts  of  Lord  Hard- 
wicke's  judgment  in  this  case  are  irrecon- 
cilable. He  is  made  in  one  place  to  as- 
sume that  the  portion  w&s  to  be  raised  at 
the  period  of  vesting,  and  in  another  to 
state  the  contrary.  It  seems  difficult  to 
support  the  latter  hypothesis.  And  see 
Hall  V.  Carter,  2  Atk.  354  ;  [Backhouse  v. 
Middleton,  1  Ch.  Cas.  173,  176.] 

(c)  Green  v.  Belcher,  1  Atk.  505.  See 
also  Allan  v.  Backhouse,  2  Ves.  &  B.  65, 
stated  post  p.  *616. 

[_{d)  Ivy  V.  Gilbert,  Pre.  Ch.  583,  2  P. 
W.  13  ;  Mills  V.  Banks,  3  P.  W.  1. 
(e)  1  Vern.  256. 
(/)  2  Vern.  311. 
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being  there  fixed  for  payment  made  the  case  stronger  than  those  m 
which  without  that  circumstance,  the  court  had  frequently  decreed  a. 
sale  *to  raise  a  sum  of  money  charged  by  the  will  on  the  rents  and 
profits. 

So,  in  Stanhope  v.  Thacker,  (51)  where  by  settlement  a  remainder 
was  limited  to  the  daughters  of  the  marriage  till  they  should  out  of 
the  rents,  issues  and  profits  have  raised  and  received  the  sum  of  £3000 ; 
Lord  Cowper,  after  deciding  that  this  remainder  was  in  the  nature  of 
a  security  for  the  money,  said  that,  if  the  ordinary  or  annual  rents  and 
profits  of  the  land  would  not  raise  the  money  in  a  convenient  time  to- 
answer  the  intent  of  the  settlement,  which  was  to  provide  portions  for 
the  daughters,  the  same  might  be  decreed  in  a  court  of  equity  to  ba 
raised  by  a  sale  or  mortgage  thereof,  which  were  the  extraordinary  ■ 
profits  of  the  same  lands. 

Again,  in  Trafford  v.  Ashton,  {h)  the  trust  of  a  term  limited  by  a 
marriage  settlement  was  declared  to  be  out  of  the  rents  and  profits  to- 
raise  £8000  for  the  daughters  of  the  marriage,  to  be  paid  them  as  soon 
as  conveniently  could  be  (without  appointing  a  definite  time  for  pay- 
ment);  and  Lord  Macclesfield  decreed  that  they  should  be  raised  by 
sale  or  mortgage. 

And  succeeding  judges,]  looking  at  the  inconvenience  of  raising  a 
large  sum  of  money  by  a  gradual  accumulation  of  the  annual  profits  as 
they  arise,  [have  acquiesced  in  and  acted  upon  the  doctrine  of  these 
early  cases.]  Thus,  in  Green  v.  Belcher,  (i)  Lord  Hard- 
Hardwioke's  wicke  Stated  the  rule  to  be,  that,  "  where  money  is  directed' 
to  be  raised  by  rents  and  profits,  unless  there  are  other 
words  to  restrain  the  meaning,  and  to  confine  them  to  the  receipt  of 
the  rents  and  profits  as  they  accrue,  the  court,  in  order  to  obtain  the 
end  which  tlie  party  intended  by  raising  the  money,  has,  by  the  liberal 
construction  of  these  words,  taken  them  to  amount  to  a  direction  ta 
sell;  and,  as  a  devise  of  the  rents  and  profits  will  at  law  pass  the 
lands,  {k)  the  raising  by  rents  and  profits  is  the  same  as  raising  by 
sale." 

So,  in  Baines  v.  Dixon,  (Z)  the  same  eminent  judge  observes  that 
"  the  court  has  gone  by  several  gradations.  When  any  particular  time 
is  mentioned  within  which  the  estate  would  not  afford  the  charge,  the 
court  directed  a  sale,  and  then  went  farther,  till  a  sale  was  directed  on 

(g)  Pre.  Ch.  435.  (i)  See  arUe  p.  *609. 

(A)  1  P.  W.  415.]  (1)  1  Ves.  42. 

(i)  1  Atk.  505. 

[vol.  IL  *^11] 
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the  words  '  rents  and  profits '  alone,  when  there  was  nothing  to  exclude 
or  express  a  sale; "  though  he  admitted  that  there  was  not  one  case  in 
ten  where  it  had  been  agreeable  to  the  testator's  intention.     Lord 
Hardwicke  *held,  however,  that,  in  the  case  before  him,  where  legacies 
were  to  be  paid  with  all  convenience  as  the  profits  of  the  estate  should 
advance  the  money,  the  word  "advance"  limited  it  to  annual  profits,  (m) 
The  same  opinion,  too,  seems  to   have  been  entertained  by  Lord 
Thnrlow,  who  in  Countess  of  Shrewsbury  v.  Earl  of  Loj^Thur- 
Shrewsbury,  (n)  said,  "  If  a  term  was  created  to  raise  by  ^°^'^  *°^ 
the  rents  and  profits,  I  should  say  it  might  be  done  by  sale  or  mort- 
gage."    Lord  Eldon,  also,  in  Bootle  v.  Blundell,  (o)  observed  that  he 
had  understood  it  to  be  "  a  settled  rule,  that  where  a  terra  j^^^  Eidoh's 
is  created  for  the  purpose  of  raising  money '  out  of  the  op'"'""- 
rents  and  profits,  if  the  trusts  of  the  will  require  that  a  gross  sum 
should  be  raised,  the  expression  '  rents  and  profits '  will  not  confine  the 
power  to  the  mere  annual  rents,  but  the  trustees  are  to  raise  it  out  of 
the  estate  itself  by  sale  or  mortgage."    These  quotations  controvert  the, 
position  advanced  by  some  respectable  writers,  that  an-  pogjtjonof 
nual  rents  is  the  primary  meaning  of  rents  and  profits;  text  writers, 
they  show  the  rule  of  construction  to  be  rather  the  reverse,  (p)  and 


(m)  See  also  Okeden  v.  Okeden,  1  Atk. 
■650 ;  Bidout  v.  Earl  of  Plymouth,  2  Atk. 
1 04 ;  and  Gibson  v.  Lord  Montfort,  1  Ves. 
490.. 

(n)  1  Ves.,  Jr.,  234. 

(o)  1  Mer.  233. 

{p)  Vide  Cox's  note  to  Trafford  v.  Ash- 
ton,  1  P.  W.  418 ;  Kaithby's  note  to  Anon., 
1  Vera.  104;  and  Belt's  Suppl.  to  Ves. 
221.  Lord  Hardwicke's  inclination  to 
hold  a  direction  to  pay  out  of  rents 
and  profits  to  authorize  a  sale. — Mr. 
Belt's  observation,  that  Lord  Hardwicke, 
in  Conyngham  v.  Conyngham,  1  Ves.  522, 
(more  fully  stated  Suppl.  221,)  seems  to 
have  thought  that  his  predecessors  had 
gone  too  far  in  holding  that  money  to  be 
raised  out  of  rents  and  profits  might  be 
raised  by  a  sale,  is  quite  at  variance  with 
the  general  tenor  of  his  lordship's  judg- 
ments, which  [are  as  much]  in  favor  of  a 
sale  [as  those  of]  any  of  his  predecessors, 
and  may  be  considered  to  have  established 
ihe  present  doctrine  upon  the  subject.  In 


the  particular  case  referred  to,  it  is  true, 
he  held  the  charge  to  affect  the  annual 
income  only ;  but  the  will  was  so  clear  on 
this  point,  that,  with  all  his  partiality  to 
the  opposite  construction,  it  was  impossi- 
ble that  he  could  come  to  any  other  con- 
clusion. The  testator  devised  his  planta- 
tion and  lands  to  trustees  and  their  heirs, 
in  trust  for  payment  of  his  funeral  ex- 
penses, debts  and  legacies,  and  to  keep 
the  plantation  in  good  repair,  and  to  keep 
the  negroes,  with  their  increase,  and  the 
stock  thereon,  in  as  good  a  condition  as 
they  were  in  at  his  death,  out  of  the  rents 
andprofits ;  and  he  directed  that  the  pro- 
duce of  his  estate  should  be  [from  time 
to  time]  shipped  as  .C,  one  of  his  two 
trustees,  should  direct,  until  his  (testator's) 
funeral  charges,  debts  and  legacies  should 
be  paid  ;  and  he  gave  C.  power  out  of  the 
said  produce,  as  the  same  should  be  re- 
mitted, to  pay  his  debts  and  legacies. 
[And  the  better  to  secure  such  consign- 
ments, he  directed  all  who  should  inherit 
[vol.  II.  *612] 
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that  these  words  are  to  be  taken  in  their  widest  sense,  namely,  as. 
authorizing  a  sale,  unless  restrained  by  the  context;  but  perhaps  it 
General  more  accords  with  the  principle  of  the  authorities  to  say,. 

t^Shori-  ^^^*  *^^  signification  of  the  phrase  is  governed  wholly  by 
''®^'  the  nature  of  the  purpose  for  which  the  money  is  to  be- 

raised,  and  the  general  tenor  of  the  will. 

*If  the  testa,tor  or  settlor  manifests  by  the  context  of  the  instrument 
Exoe  tion  *^^*'  ^^  Contemplates  the  identical  subject,  out  of  whose- 
is  treated  a'^  "rents  and  profits"  the  money,  shall  have  been,  raised,. 
afler'?Msing^°  being  afterwards  enjoyed  by  the  devisees,  or  remaining 
of  debts.  otherwise  available  for  the  purposes  of  the  will,  it  is  evi- 

dent that  he  intends  the  current  annual  income  only  to  be  applied ;. 
for  by  such  means  alone  can  the  raising  of  the  money  be  made  con- 
sistent with  the  preservation  of  the  entire  subject  of  disposition,  (q) 

So,  if  the  testator  treats  the  raising  of  the  money  as  a  process  re- 
quiring time,  and  defers  a  devisee's  perception  of  the  rents  or  an  an- 
nuitant's receipt  of  his  annuity  of  them  until  such  purpose  shall  have- 
been  accomplished,  the  irresistible  inference  is,  that  the  testator  intends- 
the  money  to  be  raised  by  a  gradual  appropriation  of  the  rents  and 
profits  as  they  arise,  and  not  in  a  mass  by  sale  or  mortgage. 

Thus,  in  Small  v.  Wing,  (r)  where  a  testator  devised  to  his  eldest 
son  certain  premises  held  for  a  short  term  and  directed 

Bents  and  ,  .  ,  .  Vir.;-/-v  i      •  i 

profits  con-  lum  to  pay  his  executors  £250  per  annum  during  the 
annual  profits     term.     The  testator  devised  to  his  executors  the  rents^ 

by  the  effect         .  i  «  /.  i  .  i 

ofpartiouiar       issues  and  profits  of  his  other  lands,  in  trust  that  thev 

expressions.  ^    ^  ^  '  •' 

should  therewith,  and  with  the  annuity,  raise  and  pay  all 
the  testator's  debts ;  but  if  the  trustees  should  neglect  to  receive  the 
rents  or  apply  them  towards  the  payment  of  the  testator's  debts,  then 
the  power  to  cease ;  and  then  he  appointed  A,  B  and  C  to  be  his- 
trustees  to  receive  the  annuity  and  the  profits  of  the  premises  for  the- 
payment  of  his  debts,  until  the  same  and  certain  legacies  should  be 
raised  and  satisfied :  and  the  testator  devised  all  his  lands  in  M.  (sub- 
ject to  an  annuity)  to  the  testator's  wife  during  her  life,  to  commence 
after  the  payment  of  the  testator's  debts.     He  gave  other  lands  to  his 

his  plantation  to  send  an  account  every  could  not  go  further  unless  there  was 

■year  of  the  produce  thereof]   Lord  Hard-  some  other  right  of  encumbrance, 

wicke  thoright  himself  not  -warranted  to  (q)  See  Wilson  v.  Halliley,  1  E.  &  My^ 

decree  a  sale ;  it  happened,  he  said,  to  be  590. 

sometimes  attended  with  inconvenience,  (r)  5  B.  P.  C.  Toml.  66. 
as  in  Ivy  v.  Gilbert,  2  P.  W.  13 ;  but  he 
[vol.  II.  *613] 
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son  John  and  his  heirs,  and  declared  it  to  be  his  will,  that  neither  of 
his  sons  should  enter  on  or  receive  to  his  own  use  the  rents  of  the 
premises  to  them  respectively  devised 'until  all  his  (the  testator's)  debts 
should  be  paid,  [and  that  until  they  should  be  paid  his  trustees  should 
let  and  set  the  premises  for  the  best  rents  for  raising  and  paying  the 
debts  J  (s)  but  that  either  of  liis  sons  might  pay  off  his  proportion  and 
thereupon  enter.]  Lord  Macclesfield'  held  that  the  debts  should  be 
raised  out  of  the  yearly  rents  without  a  sale;  and  the  decree  was 
affirmed  in  D.  P. 

Such  also  is  the  effect  when  the  testator  proceeds  to  direct  *that  the 
residue  of  the  rents  and  profits  (after  answering  the  charge) 
shall  be  paid  over  to  the  devisee /or  life;  especially  if  he  "residue  "of 
has  included  annuities  in  the  charge,  these  being,  from  profits  is 
their  nature,  evidently  intended  to  come  out  of  the  annual 
income,  (t)      The   latter  circumstance,  however,  was  by  Lord  Hard- 
wicke  considered  to  be  inconclusive  in  Okeden  v.  Okeden,  (u)  where 
the  trustee  of  a  term  for  years  was  to  receive  the  rents  and  pl'ofits,  and 
apply  part  thereof  for  raising  £5000  for  A,  if  he  should  live  to  attain 
twenty-five,  and  other  part  in  paying  certain  charges;  and  though  the 
other  charges  were  clearly  of  a  nature  which  must  liave  been  intended 
to  come  out  of  the  annual  profits  (being  for  the  maintenance  of  A  and 
his  elder  brother  (the  devisee  of  the  land),  until  twenty-five,  (a;)  and 
making  repairs,  and  to  pay  an  annuity),  yet  his  lordship  was  [strongly 
inclined  that  the  estate  should  be  sold]  for  raising  the  portion,  if  the 
rents  during  the  minority  of  the  devisee  did  not  amount  to  the  sum. 
[The  point,  however,  was  not  decided.]  (3/) 

Where  some  of  the  purposes  for  which  the  money  is  to  be  raised 
require  a  sale,  and  others  do  not,  there  might  seem  to  be  Ryje-^here 
ground  to  contend,  that,  as  the  testator  has  not  drawn  any  p°^oribed* 
line  of  distinction  between  them  in  regard  to  the  mode  of   qu['r''e°riaili 
raising  the  money,  the  whole  is  raisable  in  one  manner.   ^'^^  ^°"^^  "°* 

[(«)  As  to  the  direction  to  raise  by  173.] 

lease,  see  infra  p.  *616.]  (u)  1  Atk.  550. 

{t)  Heneage  v.  Lord  Andover,  3  Y.  &  [{x)  But  in  Torre  v.  Browne,  5  H.  L. 

J.  360  [cited  by  Wood,  V.  C,  in  Forbes  Cas.  655,  where  a  teita  was  limited  to 

V.  Richardson,  11   Hare  354.     See  also  provide  £200  annually  for  the  mainte- 

Taylor  v.  Emerson,  2  Con.  &  Law.  558,  nance  of  the  testator's  children,  it  was 

where,  however,  the  words  were  "  out  of  held  that  the  whole-  interest  in  the  term 

the  interest  proceeds  or  annual  rents."  was  charged. 

And  that  annuities  are  charges  on  income,  (y)  1  Atk.  552,  n.  (3)  by  Sanders.] 
see  Scholefield  v.  Eedfern,  2  Dr.  &  Sm. 
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In  Wilson  v,  Halliley,  (z)  however,  where  debts  and  legacies  were  to 
be  raised  out  of  rents  and  profits,  Sir  J.  Leach,  M.  E.,  treated  it  as 
clear,  that,  though  a  sale  might  have  been  effected  if  necessary  for  the 
purpose  of  liquidating  the  debts,  the  conclusion  from  the  whole  will 
(which  was  very  long)  was,  that  the  legacies,  though  payable  at  defi- 
nite periods,  were  raisable  out  of  the  annual  rents  only.  He  relied 
much  on  the  circumstance  that  the  estates  (the  rents  and  profits  of 
which  were  made  applicable  to  this  purpose)  were  afterwards  devised 
"subject  to  the  receipt  of  the  rents  and  profits  thereof  by  my  said 
trustees  and  executors  for  the  purposes  aforesaid." 

[Referring  to  this  case,  Sir  G.  Jessel,  M.  E,.,  said,  (a)  "  Sir  J.  Leach 
Clear  context  ^^^^  ^^^  words  '  rents  and  profits '  differently  as  applied 
negative  sale  *o  ^^^  debts  and  as  applied  to  a  gross  sum  which  the  tes- 
for  debts.  tator  directed  *to  be  raised  by  way  of  bounty,  meaning 

that  as  the  debts  must  be  paid  the  testator  never  could  intend  that  the 
creditors  were  to  wait."  And  this  distinction  iu  regard  to  debts  he 
thought  would  be  stronger  in  the  case  of  a  modern  will,  where  the 
creditors  can  resort  to  the  real  estate  as  a  matter  of  right,  and  that  it 
would  be  a  very  strange  intention  to  impute  to  a  testator  that  he  should 
by  his  will  intend  to  delay  the  creditor,  having  no  legal  right  so  to  do. 
The  context  might  show  that  he  did  so  intend ;  but,  considering  the 
absurdity  of  the  intention,  the  context  must  be  plain. 

In  Metcalfe  v.  Hutchinson,  (6)  the  testator  directed  his  debts  to  be 
paid  out  of  the  rents  and  profits  of  his  real  and  personal 
standing  ^t'  cstate,  and  after  the  debts  were  paid  that  the  remainder 
of  rents  Mid  of  the  rcnts  and  profits  should  be  paid  for  life,  with  re- 
mainder over  in  fee ;  and  it  was  held  by  Sir  G.  Jessel  that 
the  words  directing  payment  of  the  remainder  were  not  sufficient  to 
exclude  the  general  rule  that  a  direction  to  pay  out  of  rents  and  profits 
meant  prima  facie  out  of  the  estate.  Here  "rents  and  profits"  neces- 
sarily meant  the  corpus  in  the  gift  of  tlie  remainder. 

To  exclude  the  rule  where,  subject  to  a  charge  of  debts  or  of  gross 
sums,  the  estate  is  devised  for  life,  with  remainder  over,  involves 
another  improbability,  viz.,  that  the  testator  intended  to  throw  the 
whole  burden  on  the  tenant  for  life.  This  point  was  glanced  at  in 
Harper  v.  Munday.  (c)     But  aggrandizement  of  the  estate  is  not  un- 

(«)  1  E.  &  My.  590.  (c)  7  D.,  M.  &  G.  369,  373,  375.    See 

[(o)  Metcalfe  v.  Hutchinson,  1  Ch.  D.  also  Lord  Londesborough  v.  Somerville, 

591.  19  Beav.  295,  where  the  charge  was  of 

(i)  1  Ch.  D.  59X.  legacies,  to  be  paid  within  ihree  months. 
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frequently  the  primary  object  of  a  testator  to  which  the  interests  of  the 
immediate  devisee  are  postponed,  (d )  This  is  strongly  indicated  where 
accumulation  of  the  rents  is  ordered  as  the  mode  of  raising  the 
debts.]  (e) 

Where  the  direction  is  to  raise  out  of  the  rents  and  profits,  or  by 
sale  or  mortgage,  it  is  obvious   that  these  words  (being  jji„„tio„  ^^ 
evidently  used  in  contradistinction)  cannot  mean  the  same  Sere°n"to and 
thing ;    rents  and   profits,  therefore,  must  import  annual  p^W'  Zml 
rents  and  profits ;  and  if,  in  such  a  case,  the  charges  to  be  ^''^*' 
raised  by  these  respective  modes  are  of  two  kinds,  one  annual,  and  the 
other  in  gross,  the  words  will  be  distributed,  the  annual  charges  being 
raisable   out  of  the  annual  rents,  and  the  sums  in  gross  by  sale  or 
mortgage.  (/) 

*Of  course,  where  the  direction  is  to  raise  a  sum  of  money  by  leases 
for  lives  or  years  at  the  old  rent,  the  intention  to  confine  j)ijegti(,„  ^^ 
the  charge  to  annual  rents  is  beyond  all  doubt.  (/)  [So  "^^ise  by  lease 
where  portions  are  to  be  raised  by  making  a  lease,  which  is  directed  to 
cease  as  soon  as  the  portions  are  raised ;  since,  if  they  were  raised  by 
sale  or  mortgage,  the  term  must  continue  for  the  benefit  of  the  pur- 
chaser or  mortgagee.  ( g)  And  in  a  settlement  which  contained  a  charge 
in  these  terms,  and  another  to  be  effected  by  "lease,  mortgage,  or 
otherwise,"  a  third  clause  giving  a  power  to  raise  portions  by  lease 
(without  more,)  was  held  to  be  confined  by  the  context  to  annual 
rents.]  (A) 

Provisions  for  the  renewal  of  leases  out  of  the  rents  and  profits  often 
give  rise  to  the  point  under  consideration.     In  such  cases,  j^  ^^  raising 
if  the  terms  of  renewal  are  such  that  the  fine  may  be  called  ,  "n&wsS  of 
for  suddenly,  so  as  to  render  the  raising  of  it  out  of  the  '®'^^- 
annual  rents  impossible  or  inconvenient,  a  strong  argument  is  afforded 
for  holding  the  words  to  authorize  a  sale  or  mortgage.     Indeed,  this 

(d)  As,  where  the  testator  has  no  im-  see  also  Eidout  o.  Earl  of  Plymouth,  2 
mediate  descendants,  and  the  first  takers  Atk.  104,  where  debts  and  legacies  were 
are  collaterals,  Lord  Lovat  v.  Duchess  of  to  be  raised  "  by  perception  of  the  rents, 
Liceds,  2  Dr.  &  Sm.  62 :  the  intention  was  or  by  leasing  or  mortgaging.'' 
express,  "  by  rents  and  4)rofits  but  not  by  (/)  Ivy  v.  Gilbert,  2  P.  W.  63,  Pre. 
sale  or  mortgage,"  and  it  was  held  that  Ch.  583.  See  also  Eidout  v.  Earl  of  Ply- 
timber-money  was  not  charged.  Id.  75.  meuth,  2  Atk.  104  ;  [Mills  v.  Banks,  3  P. 

(e)  See  Tewart  v.  Lawson,  L.  E.,  18    W.  1. 

Eq.  490,  494.]  .  (g)  Evelyn  v.  Evelyn,  2  P.  W.  659, 670, 

(/)  Playters  v.  Abbott,  2  My.  &  K.  97 ;        (A)  Id.] 
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construction  prevailed  in  a  modern  case,  in  spite  of  some  expressions 
in  the  context  rather  strongly  pointing  the  other  way, 

Thus,  in  Allan  v.  Backhouse,  (i)  where  the  testator,  after  devising 

certain  leasehold  estates  held  upon  bishop's  leases  for  lives, 
renewed^iease  and  all  Other  his  real  estate,  to  certain  uses,  directed  the 
of  reiSs  and       renewal  of  the  leaseholds,  and  that  the  expenses  should 

be  raised  out  of  the  rents  and  profits  of  the  leasehold  prem- 
ises, or  of  any  part  of  the  freehold  estates ;  and  he  declared  that  the 
renewed  leases  should  be  held  upon  the  same  trusts  as  were  declared 
of  the  freehold  and  copyhold   estates,   to  the  end  that  they  might  be 

enjoyed  theremih  so  long  as  might  be;   Sir  T.  Plumer, 

V.  C,  held  that,  as  the  purpose  for  which  the  money  was 
to  be  raised  out  of  the  rents  and  profits  might  require  it  suddenly  (for 
the  lessor  could  not  be  expected  to  wait  for  the  gradual  payment  out 
of  the  rents,)  and  as  there  was  nothing  in  the  will  to  give  to  these 
words  the  abridged  sense  of  annual  rents  and  profits,  except  the  pur- 
pose to  preserve  the  estate  entire  (which  his  Honor  thought  warranted 
the  sacrificing  of  part  for  the  preservation  of  the  re*mainder,)  the 
money  might  be  raised  by  sale  or  mortgage,  (k)  [This  decision  was 
affirmed  by  Lord  Eldon.]  (l) 

(i)  2  Ves.  &  B.  65.     [See  Garmstone  v.  My.  &  K.  Ill ;  Greenwood  v.  Evans,  4 

Gaunt,  1  Coll.  577.]  Beav.  44.    In  the  former  case,  the  fact  of 

(J)  This  is  a  very  compressed  statement  the  testator  having  made  a  provision  for 

of  the  grounds  of  his  Honor's  judgment,  raising  the  fine  was  allowed  an  influence 

in  which  he  reviewed  the  principal  au-  upon    the    question    of   contribution   to 

thorities.  which  it  has  not  commonly  been  consid- 

As  to  the  mode  of  conjribution  towards  ered  as  entitled.     [See  also  Hudleston  v. 

renewal-fines  by  tenant  for  life  and  re-  Whelpdale,   9  Hare  775;   Mortimer  i*. 

mainderman,  see  9  Jarm.  Convey.  347  ;  Watts,  14  Beav.  616. 

and  to  the  authorities  there  cited  add  {I)  Jao.  631.] 
Shaftesbury  v.  Duke  of  Marlborough,  2 
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*  CHAPTER  XLVI. 

ADMINISTKATION    OF    ASSETS,    EXONERATION    OF    DEVISED    LANDS^ 
EXEMPTION  OF   PERSONALTY,  MARSHALING  OF   ASSETS,  &C. 


I. — Several  %)eeies  of  Property  liable  to 
Oreditora. — Order  of  their  Application. 
— Contribution  to  Charges  —  where 
throvm  on  mixed  Fund. 
II. — Charges  upon  Estates,  when  to  be  paid 
out  of  other  Funds. — General  Rules. — 
Distinction  where  the  Mortgage  is 
created  not  by  the  Testator,  but  by  a 
prior  Owner, — where  Mortgage  Money 


III. 


IV.- 


never  went  to  augment  Mortgagors 
Personal  Estate. — Stat.  17  and  18 
Vict.,  G.  11,3. 

-  What  a  sufficient  indication  of  a  Tes- 
tator's intention  to  exempt  the  Personal 
Estate  from  its  primary  Liability  to 
Debts,  &e. 

-As  to  marshaling  assets  in  favor  of 
Creditors  and  Legatees. 


I. — Where  a  testator  possessed  of  property  of  various  kinds  dies 
indebted,  having  disposed  of  his  estate  among  diiferent 
persons,  or  not  having  made  any  disposition,  it  often  be-  liable  to" 
comes  material  to  consider  the  order,  and  sometimes  the 
proportions  and  mode,  in  which  the  several  subjects  of  property  are 
applicable  to  the  liquidation  of  the  debts;   for  every  description  of 
property  is  (we  have  seen)  now  constituted  assets,  (a)  1 


(a)   Vide  ante  p.  *583. 

1.  In  Alabama,  real  property  can  be 
subjected  to  the  payment  of  testator's  debts 
by  bill  in  equity,  Sanders  v.  Godley,  23 
Ala.  473.  So,  too,  in  Maryland,  Wyse  v. 
Smith,  4  Gill  &  J.  295.  But  in  order  to 
authorize  the  Chancellor  to  pass  a  decree 
for  sale  of  real  estate  to  pay  debts,  the 
bill  must  allege  an  insufficiency  of  per- 
sonal assets,  which  allegation  must  be 
either  admitted  or  proved.  Id.  But  see 
Tessier  v.  Wyse,  3  Bland  Ch.  28.  In 
Pennsylvania  by  suit  and  judgment 
against  the  executor,  Fritz  v.  Evans,  13 
Serg.  &  E.  14. 


And  in  most  of  the  states,  by  action 
against  heirs  and  devisees,  or  by  Orphans' 
Court  proceedings,  on  application  of  the- 
executor  or  administrator,  the  lien  of 
decedent's  debts  upon  his  lands  being 
generally  limited  to  a  short  period  after 
his  death,  beyond  which  time  the  land 
cannot  be  reached  in  the  hands  of  a  bona 
fide  purchaser  from  the  heir.  This  i» 
regulated  by  the  statutes  of  the  several 


But  it  was  said,  in  Illinois,  that,  there 
being  no  statute  of  limitations  on  the  sub- 
ject, it  would  be  held  that  seven  years 
from  the  death  of  an  intestate  would  be 
[vol.  n.  *618] 
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As  to  legacies. 


And  the  same  question  may  arise  in  regard  to  pecuniary  legacies, 
where  the  testator  has  thrown  them  upon  the  land  or  some 
specific  fund  which  would  be  either  not  liable  or  not  ex- 

■clusively  liable  to  them;  for  otherwise  they  are  payable  out  of  but  one 

fund,  namely,  the  general  personal  estate.  (6)  2 


sufficient  time  to  bar  such  a  claim,  Mc- 
Coy V.  Morrow,  18  111.  519 ;  Rosenthal  v. 
Kenick,  44  Id.  202. 

The  facts  -in  each  case  must  determine 
-what  limitation  of  time  is  to  be  applied, 
Ebsenthal  v.  Eeniok,  ubi  supra;  Moore  v. 
Elsworth,  51  111.  308.  "Reflection  and 
•experience  both  teach  the  extreme  diffi- 
culty of  prescribing  any  fixed  rule  which 
•would,  in  general,  operate  safely  and  justly. 
This  lesson  is  more  impressively  taught  by 
the  very  wide  conclusions  to  which  en- 
lightened courts  have  been  led.  *  * 
A  convenient  time  for  one  would  for 
another  be  very  inconvenient.  The  time 
reasonable,  according  to  the  situation  of 
■one  estate,  would  in  another,  be  very  un- 
reasonable," Ewing,  O.  J.,  in  Liddel  v. 
MoVickar,  6  Halst.  44,  56.  But  where 
ithe  testator  died  in  Ohio,  leaving  lands  in 
Illinois,  which  lands  had  not  been  aliened 
•or  improved  at  the  time  of  action  brought, 
-and  the  estate  was  still  unsettled  in  Ohio, 
it  was  held  that  such  claim  might  be  en- 
forced against  the  land  in  Illinois  even 
after  the  lapse  of  seven  years,  Rosenthal 
11.  Renick,  vhi  supra.  So  too  where  the 
claim  had,  ad  interim,  been  in  litigation, 
and  the  real  estate  remained  in  the  heirs 
and  no  equities  had  intervened,  Moore  v. 
Ellsworth,  libi  supra. 

In  Post  V.  Maokall,  3  Bland  Ch.  486, 
■515,  Bland,, C,  says :  "It  is  believed  that 
although  the  real  estate  of  a  deceased 
debtor  may  be  subjected  to  the  payment 
■oi  his  debts  in  most  of  the  states  of  this 
Union,  yet  in  each  one  the  mode  of  ad- 
ministering such  assets  is  materially  dif- 
ferent. The  general  creditors  have,  in 
some  states,  greater  difficulties  to  en- 
counter than  in  others;  the  right  of 
preference  and  the  classification  of  credi- 


tors varies ;  and  in  some  the  real  assets 
are  within  reach  of  all,  while  in  other 
states  creditors  of  only  a  particular  de- 
scription are  allowed  to  resort  to  them." 

Foreign  lands  are  not  assets  in  the  hands 
of  executors  for  the  payment  of  debts, 
Payne  u.  Logan,  4  Bibb  402 ;  Austin  v. 
Gage,  9  Mass.  395.  "  With  us  land  is  as- 
sets for  all  sorts  of  debts,  no  distinction 
being  made  between  simple  contract  debts 
and  debts  by  specialty,"  Wagner,  J.,  in 
Brant's  Will,  40  Mo.  266,  280. 

But  in  Missouri,  upon  the  failure  of 
personal  assets,  and  after  the  final  settle- 
ment of  the  administration,  lands  cannot 
be  reached,  for  the  payment  of  debts,  by 
bill  in  equity,  Titterington  v.  Hooker,  58 
Mo.  593. 

(6)  Greaves  v.  Powell,  2  Vern.  248. 
The  distinction  taken  in  Walker  v.  Meager, 
2  P.  W.  550,  has  long  been  overruled. 

2.  Ordinarily,  the  personal  estate  is  the 
fund  from  which  pecuniary  legacies  must 
be  paid,  Laurens  o.  Read,  14  Rich.  Eq. 
245.  Legacies  are  not  payable  out  of  the 
real  property,  unless  so  charged,  Goodwin 
V.  Chaffee,  4  Conn.  166 ;  Ellis  v.  Page,  7 
Cush.  163;  Hubbell  v.  Hubbell,  9  Pick. 
561 ;  Sims  v.  Sims,  2  Stockt.  161 ;  Pell  v. 
Ball,  Speer's  Eq.  518.  And  notwitlistand- 
ing  such  charge,  the  personal  property  is 
primarily  liable,  Tole  v.  Hardy,  6  Cow. 
333.  And  though  a,  legacy  may  be 
charged  upon  real  estate,  the  personal 
property,  if  originally  sufficient,  is  alone 
liable,  and  if  it  has  been  squandered  by 
the  executor,  this  throws  no  liability  on 
the  land,  Sims  v.  Sims,  vhi  supra.  And 
this  is  true  even  as  to  debts,  if  the  waste 
has  been  by  neglect  or  sufferance  of  the 
creditor,  Goodhue  v.  Barnwell,  Rice  (S. 
C.)  240.    Where,  however,  general  lega- 
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Under  a  trust  for  the  payment  of  debts  they  are  paid,  not  in  the 
order  of  their  legal  priority,  (c)  but  according  to  the  rule 

/.  i.       ^  'i.  1  •   1  T  te  Ti  Creditoraad- 

01  a  court  ot  equity,  which,  regarding  "equality  as  mittedpaw 
equity,"  places  the  creditors  of  every  class  on  an  equal  trusts  and 
footing;  (d)  and  this  rule  is  now  established  to  apply,  in 
opposition  to  the  old  doctrine,  to  mere  charges  by  which  the  desceut 
is  not  broken,  (e)  *and  to  devises  in  trust  for  the  payment  of  debts, 
though  made  to  the  same  persons  as  are  constituted  executors.  (/)  In 
all  such  cases,  therefore,  specialty  and  simple  contract  creditors  [always 
came]  in  pari  passu  ;  and  it  was  held  that  specialty  creditors,  claiming 
the  benefit  of  such  a  trust  or  charge,  must  admit  the  simple  contract 
creditors  to  an  equal  participation  even  of  the  personal  estate,  [g)  as 
equity  will  not  allow  a  creditor  to  share  in  the  equitable  assets,  or,  in 
other  words,  in  that  portion  of  the  property  which  is  distributable 
according  to  the  maxims  of  a  court  of  equity,  without  relinquishing 
his  legal  priority  in  regard  to  that  portion  of  the  property  which  con- 
stitutes legal  assets.  [The  practical  importance  of  these  distinctions 
is,  howeves,  greatly  reduced  by  the  act  32  and  33  Vict.,  c.  46,  which 
abolishes  the  legal  priority  of  specialty  over  simple  contract  creditors ; 
for  it  is  between  these  two  classes  that  questions  of  priority  have  gene- 
rally arisen.]  s 

It  is  clear  that  a  trust  to  pay,  or  a  charge  of,  debts,  does  not  make 
simple  contract  debts  carry  interest,  (A)  or  revive  a  debt  which  has  been 


oies   are  charged  on  the  real  estate,  a  Prowse  v.  Abingdon,  1  Atk.  484;  Lewia 

specific  legacy  is  not  liable  for  their  pay-  v.  Okeley,  2  Atk.  50  ;  [Clay  v.  Willis,  1 

ment,  Taylor  v.  Dodd,  58  N.  Y.  335.  B.  &  Cr.  364]  ;  overruling  Girling  v.  Lee, 

(c)  As  to  the  legal   order  of  paying  1  Vern.  63,  and  several  other  early  cases, 

debts,  see  Wms.  Ex'rs,  p.  995,  (8th  ed.) ;  (g)  Wride  v.  Clarke,  1  Dick.  382 ;  Deg 

Earn  on  Assets  1.  v.  Deg,  2  P.  W.  412 ;  Haslewood  v.  Pope, 

[(d)  But  a  testator  may  give  priority  3  P.  W.  323 ;   Morrice  v.  Bank  of  Eng- 

under  such  a  trust    to  simple  contract  land,  Gas.  temp.  Talb.  220,  2  B.  P.  C. 

creditors,  MiUar  v.  Horton,  Coop.  45.]  Toml.  465,  3  Sw.  573.    See  also  Sheppard 

(e)  Burt  V.  Thomas,  cit.   7  Ves.  323 ;  v.  Kent,  2  Vern.  435,  1  Eq.  Cas.  Ab.  142, 

Bataon  v.  Lindegreen,  2  B.  G.  G.  94 ;  Bailey  pi.  6. 

V.  Ekins,  7  Ves.  319 ;  [Shipp^rd  v.  Lut-  (A).  Lloyd  v.  Williams,  2  Atk.  110 ;  Bar- 

widge,  8  Ves.  26 ;  Barker  v.  May,  9  B.  &  well  v.  Parker,  2.  Ves.  363 ;  Earl  of  Bath 

Cr.  489]  ;  overruling  Freemoult  v.  Dedire;  ii.  Earl  of  Bradford,  Id.  587  ;  Shirley  v. 

1  P.  W.  430 ;  Plunket  y.  Penson,  2  Atk.  Earl  Ferrers,  1  B.  C.  G.  41.    [Whether  a 

290.  charge  of  another's  debts  carries  interest 

(/)  Newton  v.  Bennett,  1  B.  C.  G.  135,  on  interest-bearing  debts  depends  on  the 

and  cases  cited  Id.  138,  140,  n. ;  [Cham-  terms  of  the  will.  Askew  v.  Thompson,  4 

bei-s  V.  Harvest,  Mose.  123.]     See  also  K.  &  J.  620.] 
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barred  by  the  statutes  of  limitations ;  (i)  though  the  contrary  of  both 
these  propositions  has  been  heretofore  maintained,  (k)    And  in  Tait  v. 

Lord  Northwick  (I)  Lord  Loughborough  held  that  a 
pay  interest  direction  to  pay  such  debts  as  the  testator  should  at  the 
debts  carrying    time  of  his  death  owc  by  mortgage  bond  or  other  specialty, 

or  by  simple  contract  or  otherwise  however,  and  all  intefrest 
thereof,  was  confined,  in  respect  of  the  interest,  to  debts  which  carried 
interest. 

But  it  should  be  observed  that  property  which  the  testator  has  not 
Equitable  Subjected  to  debts  is  not  distributable  as  equitable  assets 
ireceimily'  *merely  because  it  is  an  object  of  equitable  jurisdiction. 
■^^eqSSlT  [The  true  principle  is  that  whatever  the  executor  will  be 
^^^**"  charged  with  as  assets  in  an  action  at  law  against  him  by 

a  creditor,  whether  it  be  recoverable  by  the  executor  as  against  a  third 
person  in  a  court  of  law  or  only  in  a  court  of  equity,  provided  he  so 
Trust  of  chat-  recovcr  it  merely  viriute  officii  as  executor,  is  legal  assets,  (n) 
assets/^*  Aii*^  therefore  the  trust  of  all  chattels,  real  as  well  as 
])ersonal,  (o)  is  legal  assets,  though  recoverable  only  in  equity.  .  For- 
—  •  ludin  merly  an  equity  of  redemption  of  leaseholds  was.  sup- 
dein'tion  oT  poscd  to  be  cquitablc  and  not  legal  assets :  {p)  3  but  this 
jeaseWds.        apparently  rested  on  the  precarious  nature  in  former  .times 

(f )  See  Burke  v.  Jones,  2  Ves.  &  B.  275.  veyed  by  him  are  legal  assets.  The  sepa- 
[If  the  statute  has  not  run  at  the  testator's  rate  estate  of  a  married  woman  is  neces- 
■death,  a  charge  of  a  debt  on  the  testator's  sarily  distributable  as  equitable  assets, 
real  ^estate  prevents  the  debt  being  barred  since  she  is  incapable  of  binding  herself 
by  the  statute,  a  charge  being  a  trust  to  be  by  specialty.  Anon.,  Mose.  328.  In  this 
executed  by  the  devisee  or  heir,  Har-  case,  it  was  held  that  a  mortgagee  had  no 
greaves  v.  Michell,  6  Mad.  326 ;  Moore  v.  preference,  since  a  feme  coverte  by  law 
Petchell,  22  Beav.  172 ;  but  a  charge  of  a  could  not  make  a  mortgage.  It  is  clear 
^ebt  on  leasehol4a  or  other  personalty  that  such  is  not  the  law  now,  see  Mac- 
does  not  alter  the  rights,  of  the  creditor,  queen  Susb.  &  Wife,  pp.  300,  304. 
and  the  statute  runs  notwithstanding,  (o)  See  cases  cited  by  Cox,  3  P.  W.  344, 
Scott  V.  Jones,  4  CI.  &  Fin.  382 ;  Freake  v.  n.  (2). 
Crauefeldt,  3  My.  &  Cr.  499.]  (p)  Case  of  Sir  C.  Cox's  Creditors,  8  P. 

{k)  Carr  v.  Countess  of  Burlington,  1  W.  342;  Hartwell  «j.  Chitters,  Amb.  308.] 

P.  "W.  228 ;  Blakeway  v.  Earl  of  Strafford,  3.  At  common  law  an  equity  of  redemp- 

^  P.  W.  373,  6  B.  P.  C.  T*ml.  630.  tion  is  not  within  reach  of  legal  execu- 

(Q  4  Ves.  816.  tion  or  attachment.  Van  Ness  v.  Hyatt, 

[(k)  Cook  V.  Gregson,  3  Drew.  547;  13  Pet.  294.  This  rule  is  changed  in 
Shee  V.  French,  Id.  716;  Att.-Gen.  v.  many  states  by  statute,  and  has  disap- 
Brunning,  8  H.  L.  Cas.  243,  where  held  peared  in  others  with  the  distinction  be- 
that  purchase  money  due  to  the  testator  tween  legal  and  equitable  rights  and 
for  land  contracted  to  be  sold  but  not  con-  remedies. 
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of  the  mortgagor's  interest  in  the  property,  {q)  and  would  be  otherwise 
determined  now  that  the  mortgagor  is  looked  upon  as  the  real  owner  of 
mortgaged  property,  subject  only  to  the  security  in  the  mortgagee,  (r) 

As  to  freehold  lands,  we  have  already  seen  that  these  were  assets  in 
the  hands  of  the  heir  to  answer  those  specialty  debts  in  sjmpie  trust 
which  the  heir  was  expressly  bound ;    but  no  further,  (s)  ^ad^iegai^ 
Freehold  lands  held  upon  a  simple  trust  for  the  debtor,  Sute'of 
which  but  for  the  statute  of  frauds  (<)  would  have  been    ''°'"  *' 
equitable  assets,  were  by  that  statute  made  liable  at  law  in  the  hands 
of  the  heir,  executor  or  administrator,  (m)  and  by  subsequent  statutes 
were  also  made  liable  at  law  in  the  hands  of  the  devisee,  {x)  for  pay- 
ment of  the  specialty  debts  of  the  cestui  que  trust  which  bound-  his 
heirs.     But  the  case  was  otherwise  where   there  was  no 
clear  and  simple  trust :  [y]    thus  an  equity  of  redemption  equity  of  re- 
of  freeholds  was  equitable  assets,  (a)     Here  the  creditor 
(not  the  executor,  who  indeed  had  no  locus  standi  at  all)  was  compelled 
to  *come  into  equity  for  relief,  and  was  therefore  obliged  to  submit  to 
the  rule  of  that  court  with  regard  to  assets. 

But  by  Stat.  3  and  4  Will.  IV.,  c  104(a)  an  equity  of 

''  r  \    /  ^       ^  Ctmtra  since  3 

redemption  of  freehold  (6)  or  copyhold  (o)  land  was  made  andiwm.rv., 
legal  assets. 

An  equity  of  redemption  is  liable  to  W.  342. 
seizure  on  execution  at  law,  but  only  in        (r)  Cook  v.  Gregson,  3  Drew.  547. 
such  proportion  as  the  amount  of  the  exe-        (s)  Ante  p.  *582. 
cution  bears  to  the  value  of  the  whole        (i)  29  Car.  II.,  c.  3,  §§  10,  12. 
equity,  making  the  execution  creditor  a        (u)  Plunket   v.  Penson,   2  Atk.   293 ; 

tenant  in  common  to  that  extent  with  the  King  v.  Ballett,  2  Vern.  248. 
owner  of  the  equity,  Hobart  v.  Frisbie,  5        {x)  3  and  4  Will.  &  M.,  c.  14,  and  11 

Conn.  592.    And  by  statute  such  estates  Geo.  IV.  and  1  Will.  IV.,  c,  47 ;  Coope  v. 

are  made  liable  to  attachment  and  execu-  Cresswell,  L.  E.,  2  Ch.  112. 
tion  at  law  in  Massachusetts,  Ingersoll  v.        (y)  See  Sugd.  V.  &  P.  654,  657,  (11th 

Sawyer,  2  Pick.  276  ;  Carpenter  v.  First  ed.) 

Parish,  7  Id.  49 ;  and  Pennsylvania,  Gano         (a)  Plunket    v.   Penson,   2    Alk.   294 ; 

t.  Thompson,  7  Watts  416.     And  it  has  Plucknett  •<;.  Kirk,   Id.  411;    Solley  v. 

been  held  that  an  equity  of  redemption  Gower,  2  Vern.  61 ;  Clay  v.  Willis,  1  B. 

prior  to, the  mortgage  falling  due  is  legal  &  Cr.  374.    Bayley,  J.,  1  B.  &  Cr.  371, 

assets  in  the  hands  of  the  heir,  Eoosevelt  and  Cranworth,  V.  C,  15  Jur.  73,  seem  to 

V.  Fulton,  7  Cow.  71.  "  have  thought  that  an  equity  of  redemp- 

Kq)  Not  because  it  was  the  subject  of  tion  was  not  assets,  either  at  law  or  in 

equitable  jurisdiction,   for  in  the  same  equity. 
case  Sir  J.  Jekyll  said  that  the  trust  of  a        (a)  Ante  p.  *583. 
bond  or  of  a  term  was  legal  assets,  3  P.         (i)  Foster  v.  Handley,  1  Sim.  (N.  8.) 


(c)  Burrell  v.  Smith,  L.  E.,  9  Eq.  443. 
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In  Sharpe  v.  Earl  of  Scarborough  (d)  judgment  creditors  were  held 
Judgment  entitled  to  have  their  debts  paid  out  of  the  produce  of  the 
Trifht  U)  re-*  s^^®  0^  mortgaged  estates  in  priority  to  the  claims  of  other 
thSora*^  creditors  by  bond  and  simple  contract ;  but  this  was  oi> 
fhoug^assets  the  grouud  that  the  judgment  creditors  had  a  right  to  re- 
equitab  e.  deem  and  not  on  account  of  the  nature  of  the  assets  j  and 

since  a  judgment  upon  which  execution  has  been  issued  now  operates 
as  a  charge  on  every  interest  (e)  in  land,  creditors  having  such  judg- 
ments are  entitled  to  payment  out  of  such  interest  in  priority  to  all 
other  creditors.] 

It  may  be  further  premised  that  the  order  in  which  the  several  funds 
liable  to  debts  are  to  be  applied,  regulates  the  administra- 
creditOT  to  *  tion  of  the  assets  only  among  the  testator's  own  represen- 
out  oFita**  ^  tatives,  devisees  and  legatees,  and  does  not  affect  the  right 
prop  r  or  r.  ^^  ^^^  creditors  themselves  to  resort  in  the  first  instance 
to  all  or  any  of  the  funds  to  which  their  claim  extends,  though  as  we 
shall  presently  see,  equity  takes  effectual  steps  to  prevent  the  estab- 
lished order  of  application  from  being  eventually  deranged  by  the 
capricious  exercise  of  this  right. 

It  should  also  be  stated  that  [real  or  personal]  property  over  which 
Effect  of  exer-  *^^  testator  has  a  general  power  of  appointment  only  (aud 
of  appofnt*'  i'l  which  he  takes  no  transmissible  interest  in  default  of 
"'™''  appointment,)  is  assets  for  the  payment  of  creditors,  (/) 

provided  the  power  be  exercised,  (g)  but  not  otlierwise ;  [h)  [except  in 
the  case  of  judgment  creditors  since  the  act  1  and  2  Vipt.,  c.  110  (/) 
who  *have  issued  execution  upon  their  judgments  (A)  whereby  lands 

200,  better  reported  15   Jur.  73 ;    Love-  Troughton,  3  Atk.  656 ;  Lord  Townsend 

grove  V.  Cooper,  2  Sta.  &  Gif.  271.     In  v.  Windham,  2  Ves.  8 ;    [Jenney  v.  An- 

the  latter  case  it  is  not  directly  staled,  but  drews,  6  Mad.  264 ;  Fleming  v.  Buchanan, 

would  appear  from  the  third  paragraph,  3  D.,  M.  &  G.  976 ;  Williams  v.  Lomas, 

p.  271,  that  the  real  estate  was  mortgaged ;  16  Beav.  1.     And  property  which  feme 

the  grounds  of  the  decision  could  not  have  coverte  has  general  power  to  appoint  by 

been  applied  to  the  moneys  arising  from  deed  or  will  (London  Chartered  Bank  of 

the  sale  of  this  real  estate,  see  ante  p.  Australia  v.  Lempriere,  L.  E.,  4  P.  C. 

*619,  note  (/).  572;  Mayd  v.  Field,  3  Ch.  D.  587),  or  by 

(d)  4  Ves.  538.  will  only  (In  re  Harvey's  Estate,  13  Ch. 

(e)  See  27  and  28  Vict.,  c.  112.  D.  216),  is  assets  to  answer  her  "general 
(/)  Including  simple  contract  creditors  engagements"  to  the  same  extent  as  her 

under  stat.  3  and  4  Will.  IV.,  c.  104,  Flem-  separate  property.] 

ing  V.  Buchanan,  3  D.,  M.  &  G.  976.]  (A)  Holmes  v.  Coghill,  7  Ves.  499,  12. 

(gr)  Lascelles    v.   Lord    Cornwallis,    2         [(i)  Sects.  11,  13. 
Vern.  465,  Pre.  Ch.  232 ;   Troughton  v.         [k)  27  and  28  Vict.,  c.  112.] 
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over  which  the  debtor  has  a  disposing  power,  which  he  might  without 
the  assent  of  any  other  jierson  exercise  for  his  own  benefit,  are  bound 
in  favor  of  such  creditors  whether  the  power  be  exercised  or  not :]  and, 
it  will  be  remembered  that,  in  wills  made  or  republished  since  1837, 
every  general  or  residuary  devise  or  bequest  operates  as  a  testamentary 
appointment,  unless  a  contrary  intention  appear. 

The  order  of  the  application  of  the  several  funds  liable  f^^^i^^'"^ 
to  the  payment  of  debts,  then,  is  as  follows  : —  applied. 

1.  The  general  personal  estate  [I)  not  expressly  or  by  implication 
exempted,  (m) 

2.  Lands  expressly  devised  to  pay  debts,  whether  the  inheritance,  or 
a  term  carved  out  of  it,  be  so  limited,  (n) 

3.  Estates  which  descend  to  the  heir,  (o)  whether  acquired  before  or 
after  the  making  of  the  will,  (p) 

4.  Real  or  personal  property  devised  or  bequeathed,  [either  to  the 
heir  or  a  stranger,]  charged  with  debts,  and  disposed  of,  subject  to  such 
charge,  {q) 

5.  General  pecuniary  legacies  pro  rata,  (r) 


(I)  Sir  Peter  Soames'  Case,  cit.  1  P.  W. 
694;  Lord  Gray  v.  Lady  Gray,  1  Cli. 
Gas.  296 ;  White  v.  White,  2  Vern.  43  ; 
Johnson  v.  Milksop,  Id.  112 ;  Evelyn  v. 
Evelyn,  2  P.  W.  664.  See  also  Milnes  v. 
Slater,  8  Ves.  304. 

(m)     See  post,  §  3  of  this  eh. 

(to)  Anon.,  2  Vent.  349 ;  Bateman  v. 
Bateman,  1  Atk.  421 ;  Lanoy  v.  Duke  of 
Athol,  2  Atk.  444;  Powis  v.  Corbet,  3 
Atk.  556,  3  Ves.  116,  n. ;  Ellison  i>.  Airey, 
2  Ves.  569 ;  Tweedale  v.  Coventry,  1  B. 
C.  Q.  240 ;  Coxe  v.  Bassett,  3  Ves.  155 ; 
[Phillips  V.  Parry,  22  Beav.  279.] 

(o)  Chaplin  v.  Chaplin,  3  P.  W.  368 ; 
Galton  V.  Hancock,  2  Atk.  424,  et  seq.  ; 
[Bainton  v.  Ward,  2  Atk.  by  Sanders, 
172,  n.  (2)]  ;  Manning  v.  Spooner,  3  Ves. 
117;  Bamewall  v.  Lord  Cawdor,  3  Mad. 
453. 

(p)  See  Milnes  v.  Slater,  8  Ves.  295. 

(g)  Wride  v.  Clarke,  2  B.  C.  C.  261,  n. ; 
Davies  v.  Topp,  Id.  259,  ii. ;  Donne  v. 
Lewis,  Id.  257;  Manning  v.  Spooner,  3 

2: 


Ves.  117  ;  Harmood  v.  Oglander,  8  Ves. 
124 ;  Milnes  v.  Slater,  Id.  306 ;  Watson  v. 
Brickwood,  9  Ves.  447 ;  Irvin  v.  Iron- 
monger, 2  E.  &  My.  531. 

[r]  Clifton  u.  Burt,  1  P.  W.  680.  The 
devisee  of  lands  which  the  testator  had 
contracted  to  purchase,  and  which  he 
directed  his  executors  to  pay  for,  was  in 
Headley  v.  Eeadhead,  Coop.  50,  treated 
as  a  pecuniary  legatee  in  respect  of  the 
purchase  money,  and,  therefore,  the  estate 
not  being  sufficient  to  pay  the  legacies 
and  complete  the  contract,  the  legatees 
and  devisee  were  held  to  contribute  rat- 
ably. [And  see  Heme  v.  Meyrick,  2  Salk. 
416,  1  P.  W.  201 ;  Collins  v.  Lewis,  L.  K., 
8  Eq.  708;  Dugdale  v.  Dugdale,  L.  R., 
14  Eq.  234;  Tomkins  v.  Colthurst,  1  Ch. 
D.  626 ;  Farquharson  v.  Floyer,  3  Ch.  D. 
109.  Residuary  devisees  are  not  liable 
to  contribute;  the  decision  of  Lord  Chelms- 
ford that  they  are  so  liable  is  a  mere  inis- 
take.] 
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6.  [Specific  legacies  (s)  and  real  estate  devised,  whether  *in  terms 
specific  or  residuary,  (<)  are  liable  to  contribute  pro  r(da.'\  (u) 


(s)  As  to  what  legacies  are  pecuniary 
or  general,  and  what  specific,  see  1  P.  W. 
539 ;  2  P.  "W.  328 ;  Amb.  566,  (but  see 
2  B.  C.  C.  HI);  2  B.  C.  C.  18;  2  Ves., 
Jr.,  639;  4  Ves.  150,  555,  568;  5  Ves. 
199,  461 ;  11  Ves.  607  ;  15  Ves.  384 ;  1 
Her.  178;  5  Sim.  530;  [1  De  G.  &  Jo. 
438;  L.  E.,  20  Eq.  312;  6  Ch.  B.  603; 
7  Ch.  D.  339. 

(<)  Hensman  v.  Fryer,  L.  B.,  3  Ch. 
420;  Lancefield  v.  Iggulden,  L.  E.,  10 
Ch.  136.]  Every  devise  specific  under 
old  law. — Under  the  old  law  every  de- 
vise, however  general  in  terms,  was  virtu- 
ally specific,  Forrester  v.  Lord  Leigh, 
Amb.  173;  Scott  u.  Scott,  1  Ed.  459'; 
Keeling  v.  Brown,  5  Ves.  359 ;  Milnes  v. 
Slater,  8  Id.  303,  overruling  Gower  v. 
Mead,  Pre.  Ch.  3.  And  see  particularly 
Mirehouse  v.  Scaife,  2  My.  &  Cr.  695, 
where  Lord  Cottenham  took  a  general 
view  of  the  authorities  for  the  proposition 
that  pecuniary  legatees  are  not  entitled  to 
have  the  assets  marshaled  as  against  a 
residuary  devisee  of  lands,  the  principle 
applicable  to  specific  and  residuary  de- 
vises being  identical.  The  ground  for 
this  doctrine  was,  that  as  the  testator 
could  dispose  only  of  the  lands  actually 
belonging  to  him  when  he  made  his  will, 
any  devise  therein,  however  general  in 
terms,  amounted  in  reality  to  nothing  but 
a  gift  of  the  lands  he  then  had.  Thus,  if 
a  testator  having  lands  called  Blackacre 
and  Whiteacre,  before  the  year  1838,  de- 
vised Blackacre  to  A  and  the  residue  of 
his  real  estate  to  B,  the  devise  to  B, 


though  residuary  in  expression,  was  in 
point  of  fact  a  mere  devise  of  Whiteacre, 
and  was  so  regarded  for  all  purposes. 
Therefore,  if  in  such  a  case  the  testator 
owed  specialty  debts,  which  were  to  be 
satisfied  out  of  his  real  estate,  Whiteacre, 
the  property  of  B,  was  not  first  applicable 
(as  would  be  the  case  if  the  respective 
subjects  of  disposition  were  personal  es- 
tate), but  A  and  B  stood  upon  an  equal 
footing,  both  estates  being  applied  pro 
rata. 

The  ground  of  the  doctrine  does  not 
apply  to  wills  which  are  subject  to  the 
new  Jaw,  as  a  general  or  residuary  devise 
is,  by  1  Vict.,  c.  26,  made  to  extend  to  all 
the  real  estate  belonging  to  a  testator  at 
the  time  of  his  decease,  thereby  abolish- 
ing all  distinction  between  real  and  per- 
sonal estate  in  this  particular:  and  an- 
alogy might  seem  to  require  the  adoption 
of  a  uniform  rule  in  regard  to  real  and 
personal  estate ;  [and  it  was  so  decided 
by  Kindersley,  V.  C,  who  held  that  the 
order  of  liability  was  (1)  real  estate  de- 
vised as  residue,  (2)  pecuniary  legacies, 
(3)  real  estate  specifically  devised.  Hens- 
man  V.  Fryer,  L.  E.,  2  Eq.  627,  and  cases 
there  cited.  Similar  decisions,  so  far  as 
concerned  the  two  sorts  of  realty,  were 
made  by  Eomilly,  M.  E,,  Eotheram  v. 
Eotheram,  26  Beav.  465 ;  Bethell  v. 
Green,  34  Beav.  202.]  But  the  old  rule 
had  obtained  so  firm  a  footing  that  the 
struggle  [anticipated  in  the  first  edition 
of  this  work  ensued.  Stuart,  V.  C,  held 
that  the  old  rule  depended  on  the  essen- 


(u)  Long  V.  Short,  1  P.  W.  403,  2  Vern. 
756  ;  Tombs  v.  Eoch,  2  Coll.  490  ;  Gervis 
t).  Gervis,  14  Sim.  665  (where  Sir  L.  Shad- 
well  overruled  his  own  previous  decision 
in  Cornewall  v.  Cornewall,  12  Sim.  298) ; 
Young  V.  Hassard,  1  Jo.  &  Lat.  472 ; 
Jackson  d.  Hamilton,  3  Jo.  &  Lat.  711 ; 
compare  Bateman  v.  Hotchkin,  10  Beav. 
[vol.  II.  *623] 


426 ;  and  see  Fielding  v.  Preston,  1  De 
G.  &  J.  438.  Specialty  and  simple  con- 
tract creditors  being  now  on  an  equal 
footing,  the  specific  legatee  has,  it  would 
seem,  as  good  a  right  to  compel  the  de- 
visees to  contribute  towards  payment  of 
the  latter  as  (according  to  the  cases  here 
cited)  he  had  with  regard  to  the  former. 
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7.  [Real  and   personal  property  which  the  testator  has  power  to 
appoint  and  which  he  has  appointed  by  his  will.]  (a;)  4 


.tially  specific  character  of  a  devise  of 
real  estate,  and  that  the  act  had  made  no 
■difference,  Pearmain  v.  Twiss,  2  Gif.  130; 
Clark  V.  Clark,  34  L;  J.,  Ch.  477,  and 
other  cases ;  and  this  view  was  adopted 
by  Lord  Chelmsford,  L.  C,  who  reversed 
the  decision  of  Kindersley,  V.  C,  in 
Heusman  i;.  Fryer,  L.  E.,  3  Ch.  420.  The 
point  was  again  contested  as  between  spe- 
ciiic  and  .residuary  devisees  in  Lancefleld 
V.  Iggulden,  L.  E.,  17  Eq.  556, 10  Ch.  136, 
where  Bacon,  V.  C,  held  that  specifically 
devised  realty  was  not  liable  until  residu- 
ary realty  had  proved  insufficient ;  but 
this  was  reversed  by  Lord  Cairns,  L.  C, 
and  James,  L.  J.,  and  it  is  now  settled 
that  the  old  rule  remains  unchanged.  It 
is  remarkable,  however,  that  to  arrive  at 
this  conclusion  Lord  Cairns  inverted  the 
account  usually  given  of  the  rule,  and 
said  that  the  non-devisability  of  after-ac- 
<juired  real  estate  was  the  result  of  treat- 
ing a  residuary  devise  as  specific. 

(x)  Fleming  v.  Buchanan,  3  D.,  M.  & 
G.  976 ;  Hawthorn  v.  Shedden,  3  Sm.  & 
Gif.  305.  See  also  Troughton  v.  Trough- 
ton,  3  Atk.  660,  661 ;  Sainton  v.  Ward,  2 
Atk.  172,  n.,  by  Sanders.] 

4.  Property  is  liable  for  the  payment 
of  debts  in  the  following  order :  First, 
personal  property  not  exonerated  ex- 
pressly or  by  necessary  implication ;  sec- 
ond, real  property  devised  for  the  pay- 
ment of  debts ;  third,  real  property  de- 
scended ;  fourth,  lands  specifically  devised, 
Alexander  v.  Waller,  6  Bush  330 ;  Mc- 
Carapbell  v.  McCampbell,  5  Litt.  97 ; 
Hays  11.  Jackson,  6  Mass.  153 ;  Walker's 
Estate,  3  Eawle  241 ;  Hall  v.  Hall,  2  Mc- 
Cord  Ch.  269 ;  Mitchell  v.  Mitchell,  21 
Md.  244 ;  Chase  v.  Lockerman,  11  Gill  & 
J.  185;  Estate  of  Woodworth,  31  Cal. 
595 ;  Elliott  v.  Carter,  9  Gratt.  641,  549. 
See  also,  to  same  eflfect,  Heerman  v.  Eob- 
ertson,  64  N.  Y.  332 ;  Commonwealth  v. 
Shelby,  13  Serg.  &  E.  348 ;  Warley  v. 


Warley,  1  Bailey  Eq.  397  ;  Pell  v.  Ball, 
Speers  Eq.  518.  But  see  Livingston  v. 
Newkirk,  3  Johns.  Ch.  312 ;  Brant's  Will, 
40  Mo.  266;  Pinckney  v.  Pinckney,  2 
Eich.  Eq.  218.  But  this  rule  seems  to 
have  been  disregarded  in  Evans  v.  Dun- 
can, 4  Watts  24. 

"The  personal  estate  is  the  first  and 
primary  fund  for  the  payment  of  debts," 
Kent,  Ch.,  in  McKay  v.  Green,  3  Johns. 
Ch.  66 ;  Gore  v.  Brazier,  3  Mass.  523 ; 
Hawley  v.  James,  5  Paige  318 ;  Living- 
ston V.  Newkirk,  3  Johns.  Ch.  312 ;  Scher- 
merhoru  v.  Barheydt,  9  Paige  29  ;  Bane 
V.  Wick,  14  Ohio  St.  505 ;  Walker's  Es- 
tate, 3  Eawle  241 ;  Scott  v.  Morrison,  5 
Ind.  551 ;  Clarke  v.  Henshaw,  30  Id. 
144 ;  Newcomer  v.  Wallace,  Id.  216  ;  Mc- 
Cullom  V.  Chidester,  63  111.  477 ;  Divers'ey 
V.  Johnson,  93  Id.  547 ;  Brant's  Will,  40 
Mo.  266;  Mitchell  v.  Mitchell,  3  Md. 
Ch.  Dec.  71 ;  Chase  v.  Lockerman,  11 
Gill  &  J.  185 ;  Stevens  v.  Gregg,  10  Id. 
143 ;  AVyse  v.  Smith,  4  Id.  295 ;  Hoye 
V.  Brewer,  3  Id.  153 ;  Post  v.  Mackall,  3 
Bland  Ch.  486,  518  ;  Tessier  v.  Wyse,  Id. 
28  ;  Henry  v.  Graham,  9  Eich.  Eq.  100 ; 
Hull  V.  Hull,  3  Id.  65  ;  Estate  of  Wood-, 
worth,  31  Cal.  595  ;  Dunlap  v.  Dunlap,  4 
Desaus.  305,  329 ;  Haleyburton  v.  Ker- 
shaw, 3  Id.  105,  115 ;  Johnson  v.  Farrell, 
64  N.  C.  266 ;  Quiuby  v.  Frost,  61  Me. 
77 ;  Elliott  v.  Carter,  9  Gratt.  541,  549 ; 
Estate  of  Wisner,  20  Mich.  442,  451; 
Magrnder  v.  Carroll,  4  Md.  335 ;  White- 
head V.  Gibbons,  2  Stockt.  230  ;  Keene  v. 
Munn,  1  C.  E.  Gr.  (N.  J.)  398  ;  Thomas 
v.  Thomas,  2  Id.  356  ;  Slack  v.  Emery,  3 
Stew.  (N.  J.)  458 ;  Biddle  v.  Carraway,  6 
Jones  Eq.  95 ;  Shaw  v.  McBride,  3  Id. 
173  ;  Elliott  v.  Posten,  -4  Id.  433  ;  Drink- 
water  V.  Drinkwater,  4  Mass.  354  ;  Dean 
V.  Dean,  3  Id.  258 ;  Simmons  v.  Drury,  2 
Gill  &  J.  32  ;  Cornish  v.  Willson,  6  Gill 
299,  316;  Eichardson  v.  Inglesby,  13 
Eich.  Eq.  59  ;  Clinefelter  v.  Ayres,  16  HI. 
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In  fixing  these  several  gradations  of  liability,  the  great  struggle  for 
a  long  period  was  to  determine  whethes  the  descendec^ 
assets  *were  applicable  before  or  after  devised  lands  whicl* 
the  testator  had  simply  charged   with  (not   particularly 


Point  as  to 
descended 


329  ;  Hewea  v.  Dehou,  3  Gray  205  ;  Eus- 
ton  V.  Euston,  2  Yeates  54,  60 ;  Latirens 
V.  Eead,  14  Eich.  Eq.  245.  And  that  not- 
withstanding a  general  charge  on  the  real 
estate  or  a  power  given  to  the  executor  to 
sell  the  real  estate  for  debts,  Miller  v. 
Harwell,  3  Murph.  194;  Mitchell  v. 
Mitchell,  ubi  supra;  Stevens  v.  Gregg, 
libi  swpra.  And  in  that  case  the  real  es- 
tate is  only  an  auxiliary  fund  after  the 
personalty  is  exhausted,  Mitchell  <;. 
Mitchell,  ubi  su/pra;  Stevens  v.  Gregg, 
vhi  supra;  Biddle  v.  Carraway,  ubi  mpra; 
Cornish  v.  Willson,  ubi  supra. 

"  The  general  maxim,  however,  that 
the  personalty  is,  as  it  is  sometimes  called, 
the  primary,  and  at  others  the  natural 
fund  for  the  payment  of  debts,  has  been 
much  pressed ;  and  many  cases  cited  in 
support  of  it.  Not  one  of  them  is  de- 
nied ;  but  they  are  misapplied.  They  re- 
late to  the  case  of  land  devised,  charged 
in  the  will  with  the  payment  of  debts.  If 
indeed  lands  be  devised  to  be  sold  for  the 
express  purpose  of  paying  debts,  *  *  * 
and  the  surplus  given  away  as  money, 
there  can  be  no  doubt  they  are  first  liable, 
even  as  between  them  and  a  residuary 
legatee,  unless  some  express  interest  is 
given  to  another  in  the  land  fund.  For 
the  residue  is  not  given  there  in  its  gen- 
eral sense,  after  payment  of  debts  ;  but  it 
means  the  residue  of  the  personal  prop- 
erty after  taking  out  such  parts  as  are  be- 
fore given  away.  But  where  lands  are 
merely  charged,  a  question  arises,  are  they 
to  pay  before  or  after  the  personalty  ? 
And  the  general  rule  is,  that  unless  the 
contrary  clearly — formerly,  expressly — 
appear,  the  personal  estate  is  to  be  first 
exhausted,  and  the  real  is  only  auxiliary ; 
the  charge  being  considered  as  an  act  of 
honesty  in  the  testator,  to  have  his  debts 
of  all  sorts  certainly  and  speedily  paid  ; 

[vol.  it.  *624] 


and  not  to  charge  the  fund  in  the  first  in- 
stance, to  which  resort  is  to  be  had.  Tlie- 
law  fixes  the  burden  on  the  personalty, 
and  that  can  only  be  altered  by  the  testa- 
tor. And  the  intention  on  his  part  to  al- 
ter it  is  not  inferred  upon  slight  grounds. 
Charging  the  land  is  not  sufficient.  How- 
ever anxiously  it  is  done,  that  will  not,  of 
itself,  have  the  effect  of  exempting  the 
personalty,  says  Lord  Eosslyn,  in  the  case 
cited  of  Faitt  v.  Northwicke,  and  Lord 
Thurlow  says,  in  Samwell  v.  Wake,  (1 
Bro.  C.  144,)  and  at  several  other  times, 
that  the  testator  must  not  only  charge  th& 
real  estate,  but  must  show  his  purpose 
that  the  personal  should  not  be  applied,, 
before  the  latter  will  be  exempted.  Many 
minute  criticisms  on  wills  have  been 
made,  to  ascertain  the  intention  in  this- 
respect.  The  final  result  of  the  discus- 
sions has  been,  that  unless  the  personalty, 
although  specifically  bequeathed,  be  ex- 
pressly or  clearly  exonerated  by  other 
parts  of  the  will,  a  charge  upon  the  lands 
will  not  have  that  effect.  The  reason  is,, 
that  after  one  fund  becomes  fixed  with  the 
debts,  or  a  particular  debt,  that  fund  can 
be  relieved  only  by  plain  words  postpon- 
ing its  liability,  and  substituting  another 
fund  in  its  place.  A  general  charge  will 
not  do  ;  because  that  may  as  well  be  con- 
sidered the  creation  of  an  additional  fund, 
in  aid  of  that  aliready  liable,  as  the  pro- 
vision of  a  sole  fund  for  the  payment  of 
debts.  But  it  is  entirely  different  where- 
the  personalty  is  specifically  bequeathed, 
and  the  lands  descend.  So  essentially  dif- 
ferent are  the  oases,  that  I  should  not  have 
felt  bound  to  notice  at  large  those  cases 
of  a  charge,  but  for  the  purpose  of  exhibit- 
ing clearly  their  leading  principle,  which, 
in  another  point  of  view,  has  an  import- 
ant application  to  this  case,  adverse  to 
the  defendant. 
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selected  and  appropriated  for  the  payment  of)  his  debts  {i.  e.,  between 
the  third  and  fourth  classes  in  the  preceding  series,)  and  tlie  question 
M'as  finally  settled  in  favor  of  the  prior  liability  of  the  heir  (though 
with   disapprobation  of  the   rule,)    by   Lord    Thurlow  in  Donne  v. 


"  That  principle  is,  that  the  order  of 
liability  once  existing  between  two  funds 
can  be  changed  only  by  the  intention  of 
the  testator ;  and  to  show  such  intent,  ex- 
press or  plain  words  are  indispensable, 
•so  as  to  make  the  intent  manifest,"  KufEu, 
J.,  in  Eobards  v.  Wortham,  2  Dev.  Eq. 
173,  177. 

And  if  the  personal  property,  at  first 
sufficient,  is  afterwards  squandered  by 
«ufFrance  of  the  creditor,  he  cannot  look 
to  the  land,  Goodhue  v.  Barnwell,  Eice 
(S.  C.)  240.  And,  in  Maryland,  if  per- 
sonal assets  are  wasted,  the  remedy  of  the 
creditor  is  on  the  official  bond  of  the  ex- 
ecutor or  administrator,  Wyse  v.  Smith,  4 
Oill  &  J.  295. 

And  if  the  obligor,  in  a  bond,  binds 
himself  and  his  heirs,  the  land  descended 
is  liable  in  the  hands  of  the  heir.  But 
if  there  be  personalty,  and  the  heir  pays 
the  debt,  he  has  the  right  to  be  reim- 
bursed from  such  personalty,  Tessier  v. 
Wyse,  3  Bland  Ch.  28. 

And  it  seems  that  real  estate  descended 
must  be  applied  in  payment  of  debts  in 
exoneration  of  personal  estate  bequeathed 
and  not  charged  with  debts,  Verdier  v. 
Verdier,  12  Rich.  Eq.  138. 

And  the  personalty  is  first  liable  even 
though  the  debt  be  on  a  building  contract 
secured  by  lien  under  mechanics'  lien 
laws,  Taylor  v.  Taylor,  3  Bradf  54. 

In  Hull  V.  Hull,  3  Eich.  Eq.  65,  in  re- 
versing a  decree  which  held  that  the 
value  of  both  devises  and  bequests  should 
contribute  ratably  to  the  payment  of  debts, 
without  regard  to  the  distinction  between 
real  and  personal  property,  it  was  said,  at 
page  90,  by  Johnston,  Ch. ; 

"  If  we  look  to  the  origin  and  history 
•of  administration,  or  to  the  apparatus  by 
which  it  always  has  been,  and  now  is,  ac- 


complished, or  to  the  respective  qualities 
of  real  and  personal  property,  we  shall  be 
led  to  conclusions  very  different  from 
those  proposed  for  our  adoption.  If  we 
look  to  precedents,  and  to  the  opinions 
of  our  own  courts,  and  the  action  of  our 
own  legislature,  we  shall  perceive  what 
surprise  and  revulsion  of  property  inter- 
ests, and  what  inconvenience  in  the  ad- 
ministration of  estates,  the  adoption  of 
that  proposition  would  occasion. 

"  Administration  was  originally  con- 
fined to  personal  property,  and  the  course 
and  subjects  of  it  liave  never  been  altered, 
except  by  statute.  It  was  performed  by 
the  Ordinary,  originally,  at  his  discretion ; 
then  according  to  a  course  prescribed  ; 
afterwards  by  deputies  appointed  by  him. 
The  duties  of  these  administrators,  ex- 
cept when  named  by  a  testator,  were  se- 
cured by  bond,  according  to  the  value  of 
the  personalty. 

"  To  accomplish  the  purposes  of  admin- 
istration, the  personalty  vests  in  the  per- 
sonal representative,  as  its  legal  owner. 
Why  ?  To  give  him  that  coutrol  neces- 
sary to  the  perfect  administration  of  it. 
Only  an  equitable  interest  falls  to  the 
distributee  or  legatee,  to  be  enforced  after 
the  payment  of  debts. 

"  This  is  the  quality  of  personalty.  Is 
it  the  quality  of  real  estate  ?  No.  That 
descends  to  the  heir.  The  title  does  not 
vest  in  the  personal  representative ;  nor 
has  he  any  control  of  such  property,  ex- 
cept what  may  result  from  the  provisions 
of  the  will.  If  it  is  devised,  unless  de- 
vised to  the  executor,  or  power  is  given 
him  to  dispose  of  it,  he  has  no  power  to 
interfere  with  it,  and  the  devisee  takes  it 
without  his  assent. 

"This  distinction,  in  the  qualities  of 
the  two  species  of  property,  forms  one 
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Lewis,  (y)  and  by  Lord  Alvanley  in  Manning  v.  Spooner.  (z)  And  ia 
Harmood  v.  Oglander  (a)  Lord  Eldon  recognizes  the  distinction  between' 
a  mere  charge  of  debts  anda  devise  directing  the  mode  in  which  the 
debts  are  to  be  paid,  which  he  characterizes  as  "  thin,"  but  considers 


reason  of  the  relative  liability  for  debts. 
The  executor  has  the  control  of  the  one 
and  not  of  the  other. 

"  Are  there  no  other  reasons  why  land 
should  be  more  favored  than  chattels  ? 

"  May  it  not  be  for  the  interest  of  in- 
fant or  female  devisees,  to  have  their  por- 
tions in  that  species  of  property,  which  is 
more  permanent  in  its  character,  less  sub- 
ject to  be  eloigned,  or  devastated,  upon 
which  the  marital  right  of  the  husband 
of  a  female  heir  would  not  so  fully  attach, 
and  which  cannot  be  alienated  without 
her  express  consent  after  attaining  ma-r 
jority? 

"  May  it  not  be  for  the  benefit  of  estates, 
that  the  debts  be  paid  primarily  out  of 
that  species  of  property  which  is  more 
perishable,  and  more  subject  to  be  eloinged 
or  devastated ;  and  which,  as  we  all  know, 
and  as  the  decree  states,  is  more  salable, 
and  is  less  liable  to  be  sacrificed  ?" 

The  real  property  of  a  decedent  is  liable 
for  debts  as  a  secondary  fund,  Clinefelter 
V.  Ayres,  16  111.  329  ;  Bishop  v.  O'Conner, 
69  Id.  431.  And  where  debts  are  by  the 
will  charged  upon  realty,  this  will  not 
make  it  otherwise,  unless  the  intention  to 
change  the  legal  order  be  very  clear, 
Clinefelter  v.  Ayres,  ubi  supin. 

But  real  estate  devised  is  not  liable  for 
the  payment  of  debts  until  after  the  whole 
personal  estate,  including  legacies,  shall 
have  been  exhausted,  Dugan  v.  Hollins, 
11  Md.  41 ;  Lanier  v.  Griffin,  11  S.  C.  (1 
Shand)  565  ;  or  shown  to  be  insufficient, 
Diversey  v.  Johnson,  93  111.  647. 

It  ought  to  appear  regularly  on  the 
face  of  the  pleadings  that  the  whole  of 
the  personalty  has  been  applied  towards 
the  extinguishment  of  debts  and  legacies, 


before  a  court  of  equity  could,  consistently 
with  established  principles  decree,  the 
land  to  be  liable  for  that  purpose,  Hoye- 
V.  Brewer,  3  Gill  &  J.  153,  157.  And  ihe- 
admissions  of  the  solicitors  of  the  defend- 
ants, incorporated  into  the  decree  of  thfr 
county  court,  that  all  the  personal  assets 
had  been  so  expended,  will  not,  on  the 
principle  that  a  party  must  obtain  redress 
secundum  allegata  et  probata,  cure  such  de- 
fect, Id. 

In  applying  personal  property  to  the 
payment  of  debts,  that  which  is  not  spe- 
cifically bequeathed,  inclusive  of  the  gen- 
eral residue,  is  first  liable.  Whitehead  v. 
Gibbons,  2  Stockt.  230 ;  Nash  v.  Small- 
wood,  6  Md.  394 ;  a  residuary  legacy  is- 
not  reckoned  specific  in  such  case.  White- 
head V.  Gibbons,  ubi  supra.  And  legacies 
payable  out  of  the  proceeds  of  land  di- 
rected to  be  sold  for  the  purpose  are  to  be- 
regarded  as  specific  in  such  marshaling,. 
Cryder's  Appeal,  11  Penna.  St.  72. 

In  Scott  V.  Morrison,  5  Ind.  551,  552,. 
Perkins,  J.,  says:  "The  personal  estate 
constitutes  the  primary  fund  for  the  pay- 
ment of  debts.  The  testator  may,  how- 
ever, exonerate  it,  and  charge  the  debls- 
upon  the  realty.  But  he  will  not  be  taken, 
to  have  done  so  without  a  clear  expres- 
sion, to  be  gathered  from  the  whole  will, 
to  that  eflfeot.  On  this  point  the  law  is 
well  settled  both  in  England  and  in  the 
United  States,  What  constitutes  such  aii 
expression  is  the  difficult  question  now 
arising  in  this  class  of  cases.  It  was,  ia 
the  earlier  stages  of  the  law,  held  that  it 
must  be  by  an  express  declaration.  This^ 
rule  is  now  modified,  but  still  the  inten- 
tion to  exonerate  the  personal  property 
must  be  manifest." 


(y)  2  B.  C.  C.  257. 
(a)  3  Ves.  114. 


(a)  8  Ves.  125. 
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as  too  firmly  establislied  by  authority  to  be  disturbed.  A  devise  to  the 
heir,  though  inoperative  according  to  the  old  law  (6)  to  break  the 
descent,  was  held  to  demonstrate  an  intention  to  place,  and  to  have  the 


But  if  the  personal  estate  specifically 
bequeatked  be  taken  for  the  payment  of 
debts,  the  whole  must  be  taken  pro  rata, 
for  there  can  be  no  distinction  between 
that  which  is  directly  and  absolutely 
given,  and  that  which  is  bequeathed  to 
one  for  life  with  remainder  in  fee  to 
another,  Laurens  v.  McGrath,  1  Rich. 
Eq.  296,  300. 

Where  debts  are  not  charged  on  the 
land,  personal  property  specifically  be- 
queathed is  liable  for-  debts  before  the 
land,  McCampbell  v.  McCampbell,  5  Litt. 
97  ;  Dean  v.  Dean,  3  Mass.  258  ;  Drink- 
water  V.  Drinkwater,  4  Id.  358  ;  Ferguson 
V.  Broome,  1  Bradf.  10 ;  Skidmore  v.  Bo- 
maine,  2  Id.  122;  Lloyd  v.  Lloyd,  10 
Eich.  Eq.  469 ;  Foster  v.  Crenshaw,  3 
Munf.  514  ;  but  not  before  lands  devised 
by  residuary  devise,  McMullin  v.  Brown, 
2  Hill  Ch.  (S.  C.)  463 ;  even  though  the  spe- 
cific bequest  be  charged  with  the  debts,  the 
residue  not  being  exonerated,  Harrison  v. 
Haskins,  2  Patt.  &  H.  (Va.)  388  ;  nor  be- 
fore lands  descended  or  appropriated  by 
the  testator  for  payment  of  debts,  Walk- 
er's Estate,  3  Rawle  241 ;  Robards  v. 
Wortham,  2  Dev.  Eq.  173 ;  Common- 
wealth V.  Shelby,  13  Serg.  &  R.  348; 
Alexander  v.  Worthington,  5  Md.  471 ; 
Brown  v.  James,  3  Strobh.  Eq.  24 ;  Wai-- 
ley  V.  Warley,  1  Bailey  Eq.  397  ;  Light- 
foot  V.  Lightfoot,  27  Ala.  351 ;  Trumbo  v. 
Sorrency,  3  Mon.  285 ;  Spraker  v.  Van 
Alstyne,  18  Wend.  200,  reversing  13  Id. 
582.  But  see,  contra,  Broadwell  v.  Broad- 
well,  4  Mete.  (Ky.)  290.  But  it  was  said, 
in  Estate  of  Woodworth,  31  Cal.  595,  that 
the  making  of  a  specific  bequest  is  re- 
garded as  indicating  an  intention  to  dis- 
charge the  particular  personal  property 
specifically  bequeathed  from  tlie  debts  of 
the  testator. 


But  see  Shreve  v.  Shreve,  2  Stockt.  391, 
to  the  efiect  that  "  where  the  testator 
makes  his  debts  a  charge  upon  his  real  as 
well  as  personal  estate  or,  upon  his  estate 
generally  the  devisees  and  legatees  must 
bear  their  respective  share  of  the  burthen 
pro  rata,"  and  the  Court  of  Errors  and 
Appeals  of  New  Jersey,  while  reversing 
the  case  on  other  points,  and  holding  that 
there  was  no  express  charge  of  debts,  held 
that  "  a  specialty  debt,  propria  vigore,  is  a 
burden  upon  lands  devised  to  the  same 
extent  as  it  is  upon  a  specific  legacy,"  S. 
C,  2  C.  E.  Gr.  (N.  J.)  487,  495 ;  see  also 
Thomas  v.  Thomas,  Id.  358. 

A  direction  to  convert  real  estate  for 
the  payment  of  debts  and  legacies  is  not 
to  be  executed  if  the  personal  property 
not  specifically  bequeathed  is  already  suf- 
ficient, McCarty  v.  Terry,  7  Lans.  237. 

Where  there  is  a  direction  to  the  ex- 
eoutoV  to  pay  debts,  and  there  are  both 
specific  and  residuary  devises  of  land, 
and  also  after-acquired  land  descended, 
if  it  becomes  necessary  to  sell  the  land 
for  the  payment  of  debts,  the  order  of 
liability  will  be — first,  the  residuary  de- 
vise ;  second,  the  lands  descended ;  third, 
the  land  specifically  devised.  Hays  v. 
Jackson,  6  Mass.  149.  So  lands  descended 
are  liable  before  lands  charged  with  the 
debts  and  specifically  devised,  Adams  v. 
Bracket,  5  Mete.  280  ;  Lee,  Appellant, 
18  Pick.  288;  Hall  „.  Hall,  2  McCord 
Ch.  269  ;  Stires  v.  Stires,  1  Halst.  Ch.  224. 

Descended  lands  are  liable  before  lands 
devised,  and  cannot  call  on  the  latter  for 
contribution  in  payment  of  debts,  but  de- 
vised lands  must  contribute  among  them- 
selves for  the  relief  of  one  another,  Liv- 
ingston u.  Livingston,  3  Johns.  Ch.  152 ; 
Livingston  v.  Newkirk,  Id.  312. 

Where  descended  and  devised  lands  are 


(6)  But  now  see  stat.  3  and  4  Will.  IV.,  c.  106,  §  3 ;  ante  vol.  I.,  p.  *74. 
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effect  of  placing,  the  heir  on  an  equal  footing  with  the  devisees,  prop- 
erly so  called,  in  this  respect,  (c) 

[The  order  in  which  the  descended  estates  are  liable  is  not  generally 
Land  descend-  ^'^ricd  in  favor  of  the  heir  by  their  being  included  with 
chl^'e^irlr^t  t^c  devised  estates  in  the  charge  of  debts,  {d)  nor  by  the 
to  pay.  circumstance  that  they  come  to  the  heir  by  lapse  and  not 

as  simply  undisposed  of,  (e)  nor  by  both  of  these  circumstances  to- 
gether. (/)  And  where  the  real  estate  is  expressly  devised  to  pay 
debts,  and  subject  thereto  part  is  devised  beneficially  and  part  not,  the 
oi*der  is  not  varied  against  the  heir  so  as  to  charge  the  descended  part 
before  the  devised  part,  but  both  parts  are  liahle  pari  passu,  {g) 

But  if,  subject  to  a  previous  trust  to  pay,  or  charge  of,  debts  (for 
here  the  form  of  charge  is  immatei-ial)  the  real  and  per- 
undfvided*  sonal  estate  is  given  to  several  as  tenants  in  common,  and 
one  share  lapses ;  the  lapsed  share  is  liable  pari  passu  with 
the  shares  effectually  devised.  Thus  in  Fisher  v.  Fisher,  [h)  where  a 
testator  devised  his  freehold  estates  amongst  his  seven  children,  and 
empowered  his  executors,  notwithstanding  the  preceding  devises,  to  sell 


sold  for  the  payment  of  debts,  and  per- 
sonal property  afterwards  comes  to  the 
hands  of  the  executor,  it  forms  a.  fund 
representing  in  the  first  instance  the  de- 
vised lands  which  have  been  sold,  and  the 
devisee  of  such  lands  is  entitled  to  subro- 
gation, Graham  v.  Dickinson,  3  Barb.  Ch. 
169. 

Where  a  will  directed  certain  real  es- 
tate to  be  sold  for  the  support  and  educa- 
tion of  the  children  of  the  testator,  and 
such  real  estate  was  not  sold,  but  a  part 
of  the  personalty  which  ought  to  have 
been  appropriated  to  the  payment  of  debts 
was  used  for  that  purpose — gucere,  whether 
creditors  might  call  upon  a  court  of  equity 
to  sell  such  real  estate  for  the  payment  of 
tlieir  claims,  Wyse  v.  Smith,  4  Gill  &  J. 
295. 

The  administrator  cannot  sell  real  es- 
tate for  the  payment  of  debts  unless  the 
personalty  be  insufficient  for  that  pur- 
pose, Newcomer  v.  Wallace,  30  Ind.  216. 
Nor  can  an  executor  sell  a  specific  legacy 
unless  the  debts  of  the  testator  require  it, 
Saxon  V.  Barksdale,  4  Desaus.  522. 


"In  administration  cases,  the  general 
principle  of  marshaling  which  saves  the 
whole  or  a  part  of  the  realty  from  the 
burden  of  the  testator's  debts  is  not 
founded  in  any  preference  of  one  portion 
of  the  real  estate  over  another,  but  pro- 
ceeds upon  the  idea  that  the  personal  es- 
tate is  the  primary  fund  for  the  payment 
of  those  debts  for  which  the  testator  was 
personally  liable  unless,  by  express  words, 
or  otherwise,  a  different  intent  is  plainly 
apparent,"  Graves,  J.,  in  Estate  of  Wis- 
ner,  20  Mich.  442,  451. 

(c)  Biedennan  v.  Seymour,  3  Beav.368. 
[And  since  3  and  4  Will.  IV.,  c.  106,  see 
Strickland  v.  Strickland,  10  Sim.  374. 

(d)  Williams  v.  Chitty,  3  Ves.  545; 
Barber  v.  Wood,  4  Ch.  D.  885. 

(e)  Williams  v.  Chitty,  mp.;  per  Kin- 
dersley,  V.  C,  Dady  v.  Hartridge,  1  Dr. 
&  Sm.  241. 

(/)  Williams  v.  Chitty,  sup. 
Ig)  Stead  v.  Hardaker,  L.  E.,  15  Eq. 
175. 
{h)  2  Kee.  610. 
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SO  much  of  the  freehold  estates  as  should  be  necessary  for  payment  of 
his  debts,  funeral  and  testamentary  expenses,  and  directed  the  money 
so  raised  to  be  applied  in  payment  of  such  debts,  &c.,  accordingly,  and 
that  the  surplus  *money  should  go  according  to  the  preceding  devise 
of  the  freehold  estates.  The  testator  then  gave  his  leaseholds  amongst 
his  seven  children,  and  bequeathed  his  personal  estate  (except  lease- 
holds) to  his  daughter  E.,  exonerated  from  his  debts,  &e.,  and  charged 
his  freeholds  as  the  primary  fund,  and  his  leaseholds  as  the  second 
fund,  for  payment  of  his  debts,  (fee.  One  share  of  the  freeholds  and 
leaseholds  lapsed  by  the  death  of  a  child ;  and  it  was  held  by  Lord 
Langdale  that  the  testator  had  appropriated  first  his  freeholds,  and 
secondly  his  leaseholds,  as  the  special  fund  for  the  payment  of  his 
debts,  that  the  interest  which  the  deceased  child  would  have  taken  if 
he  had  lived  was  a  share  of  so  much  only  as  remained  after  deducting 
debts,  and  therefore  that  his  share  of  so  much  only  lapsed.  In  other 
words,  the  lapsed  share  was  liable  pari  passu  with  the  shares  well 
devised. 

So,  in  Wood  v.  Ordish,  (i) ,  where  a  testator  by  will  dated  in  1832 
devised  all  his  real  and  personal  estate  subject  to  the  pay- 
ment of  his  debts  to  one  for  life,  with  remainder  to  three  lapsecHnteiests 
persons  as  tenants  in  common,  and  afterwards  purchased  to  the"he?if 
other  lands  which  were  of  course  unaffected  by  the  will : 
one  of  the  shares  in  remainder  lapsed,  and  it  was  held  by  Sir  J.  Stuart, 
"V.  C,  that  the  simply  descended  lands  must  first  be  exhausted,  and 
that  the  lapsed  share  of  the  devised  estate  was  then  applicable  for  pay- 
ment of  debts  pari  passu  with  the  other  shares ;  observing  that  if  the 
descended  estates  were  sufficient  the  life  estate  and  the  remainder  in 
the  entirety,  including  the  lapsed  share,  would  be  freed ;  but  that  if 
the  descended  estates  were  not  sufficient,  then  a  part  of  the  devised 
estates  must  be  taken  before  any  enjoyment  could  be  had  of  the  life 
estate,  because  the  charge  was  upon  the  entirety  of  the  fee  simple. 
For  the  same  reason  none  of  the  rights  in  remainder,  whether  by  lapse 
or  by  the  devise,  could  accrue  till  the  charge  of  debts  was  provided 
for ;  the  share  of  the  heir  was  thus,  as  to  the  liability  to  the  charge, 
ou  the  same  footing  as  the  other  shares. 

These  two  cases  were  treated  by  Sir  W.  P.  Wood  without  any  dis- 
tinction as  laying  down  the  principle  that  as  between  the  heir-at-law, 
the  next  of  kin  and  the  residuary  devisees  and  legatees,  a  lapsed  share 

(t)  3  Sm.  &  Gif.  125. 

[vol.  n.  *625] 
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of  real  and 
the  legatee 
ingly.](A) 
*Where 


Principle  of 
contribution, 
when  applied. 


personal  estate  ought  to  be  applied  in  the  same  order  as  if 
had  survived;  and  they  were  followed  by  him  accord- 
several  distinct  properties,  subject  to  a  common  charge,  are 
disposed  of  among  several  persons,  recourse  is  had,  by  an 
obvious  rule  of  justice,  to  the  principle  of  contribution. 5 
Thus,  if  the  testator,  after  subjecting  his  real  estate  to  the 


(i)  Peacock  v.  Peacock,  34  L.  J.,  Ch. 
315.  See  also  Byves  v.  Byves,  L.  R,  11 
Ec[.'539.  The  rule  had  long  before  been 
established  with  regard  to  residue  of  per- 
sonal estate,  see  Eyre  v.  Marsden,  4  My. 
&  G.  231 ;  Trethewy  v.  Helyar,  4  Ch.  D. 
53.  It  does  not  appear  what,  if  any, 
weight  was  attributed  to  the  personalty 
being  given  with  the  realty  in  laying 
down  the  rule  as  to  the  realty.] 

5.  Legacies  contribute  ratably  to  the 
payment  of  debts,  so  far  as  they  are  not 
specific,  Colbert  v.  Daniel,  32  Ala.  314. 
So,  too,  among  themselves,  specific  and 
demonstrative  legacies,  Hallowell's  Es- 
tate, 23  Penna.  St.  223;  Dugan  v.  Hol- 
lins,  11  Md.  41 ;  Everitt  v.  Lane,  2  L-ed. 
Eq.  548.  But  the  residuary  legacy  must 
be  exhausted  before  a  pecuniary  (demon- 
strative) legacy  can  be  called  upon  to  con- 
tribute, Wilcox  V.  Wilcox,  13  Allen  252. 
And  other  legacies  cannot  call  for  contri- 
bution upon  a,  legacy  in  lieu  of  dower, 
the  widow  being  considered  a  purchaser 
in  such  case,  Lord  v.  Lord,  23  Conn.  327  ; 
Hubbard  v.  Hubbard,  6  Mete.  50 ;  Wil- 
liamson V.  Williamson,  6  Paige  305  ;  Mc- 
Glaughlin  v.  MoGlaughlin,  24  Penna.  St. 
22 ;  Stuart  v.  Carson,  1  Desaus.  500  ;  un- 
less so  expressed  by  the  will,  Orton  v.  Or- 
ton,  3  Abb.  App.  Dec.  411. 

Specific  legacies  are  exempt  from  con- 
tributing to  the  debts  of  testator,  more  es- 
pecially where  they  are  given  in  lieu  of 
other  claims  which  the  legatee  had  against 
the  testator,  Stuart  v.  Carson,  ubi  supra; 
White  V.  Green,  1  Ired.  Eq.  45.  But  see 
Snow  V.  Callum,  1  Desaus.  542. 

But  where  there  is  no  other  personal 

[vol.  II.  *626] 


estate  than  the  specific  legacies,  they  must 
be  intended  to  be  subject  to  the  pecuniaiy 
legacies,  and  they  must  abate  pro  rata. 
White  V.  Beattie,  1  Dev.  Eq.  87  ;  White 
V.  Green,  ubi  supra;  Biddle  v.  Carraway, 
6  Jones  Eq.  95.  In  regard  to  this  rule, 
and  the  exception  thereto,  it  was  said  in 
White  V.  Green,  1  Ired.  Eq.  45,  53,  by 
EuflSn,  C.  J.:  "That,  we  know,  is  the 
general  rule — but  there  is  an  exception 
to  it,  within  which  we  think  this  case 
falls.  If  a  general  legacy  be  expressly 
charged  upon  a  specific  legacy,  then,  of 
course,  it  is  payable  thereout.  So,  if  a 
pecuniary  legacy  be  given,  and  there  be 
no  fund  to  pay  it,  or  rather,  if  there  never 
was  any  fund  to  pay  it,  except  the  specific 
legacies,  owing  to  the  fact  that  everything 
is  given  away  specifically,  the  necessary 
construction  is,  that  the  general  legacy  is 
to  be  raised  out  of  the  personal  estate,  al- 
though specifically  bequeathed.  For  it 
is  not  to  be  supposed  the  testator  meant 
to  mock  the  legatee.'' 

Mr.  Boper  says  :  "  A  case  may  happeh 
in  which  specific  legatees  will  be  obliged 
to  share  in  favor  of  pecuniary  legatees. 
Suppose  then^  a  person  possessing  a  per- 
sonal estate  at  B  and  C  only,  bequeath  it 
specifically  to  D  and  E,  and  then  gives  a 
legacy  to  P  generally ;  the  personal  estate 
at  B  and  C  will  be  liable  to  the  paymenj 
of  this  legacy,  as  there  never  was  any 
other  fund  out  of  which  F's  legacy  could 
have  been  satisfied,"  1  Bop.  on  Leg.  418. 

Where  a  legacy  has  been  voluntarily 
paid  by  the  executor  to  the  legatee,  the 
assets  afterwards  proving  insuflicient,  the 
legatee's  duty  of  contribution  may  be  en- 
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payment  of  his  debts  or  legacies,  devise  Blackacre  to  A  and  White- 
acre,  {I)  [or  the  residue  of  his  real  estate,]  (m)  to  B,  and  these  estates 
in  the  administration  of  the  assets  become  applicable,  the  charge  will 
be  thrown   upon   the  devisees  in  proportion    to    the   value  of  their 


forced  against  him  by  way  of  set-off  to  a 
debt  for  which  he  has  brought  action 
against  the  executor,  Harris  v.  White,  2 
South.  422. 

Keal  estate  devised  is  not  liable  to 
contribute  to  the  payment  of  legacies, 
on  a  deficiency  of  personal  assets,  unless 
specially  charged,  Hayes  v.  Seaver,  7 
Greenl.  237;  Elliott  v.  Carter,  9  Gratt. 
541,  550.  Nor  where  a  specific  legacy  is 
taken  to  pay  a  simple  contract  debt,  Dugan 
V.  HolUns,  11  Md.  41. 

But  if  specific  legacies,  bequeathed  by 
the  will  of  the  testator,  have  been  applied 
to  the  payment  of  specialty  debts,  the  spe- 
cific legatees  are  entitled  to  contribution 
against  the  devisees  of  the  real  estate. 
Chase  v.  Lockerman,  11  Gill  &  J.  185, 
204.  But,  so  far  as  such  legacies  may 
have  been  applied  to  the  extinguishment 
of  the  claims  of  simple  contract  creditors, 
no  such  right  of  coulribution  exists  as 
against  devisees  of  the  realty,  as  the  per- 
sonal fund  alone  is  responsible  for  the 
payment  of  debts  of  this  description,  Id. 

The  residue  is  first  to  be  exhausted  be- 
fore other  legacies  can  be  called  on  to  con- 
tribute, McGlaughlin  v.  McGlaughlin,  24 
Penna.  St.  22  ;  Murdoch's  Appeal,  31  Id. 
47. 

And  where  there  is  a  devise  of  land  to 
A,  encumbered  by  ground  rents,  and  other 
devises  to  executors  to  apply  rents  to  pay- 
ment of  annuities,  taxes,  ground  rents 
and  debts,  and  to  sell  one  parcel  two 
years  after  widow's  death,  the  savings 
from  rents,  and  the  accruing  ■  rents  to  be 
applied  to  extinguish  the  ground  rents, 
and  the  proceeds  of  sale,  with  the  residue, 


to  the  payment  of  certain  legacies,  these- 
legacies  become  residuary,  and  abate  be- 
fore the  bequest  for  extinguishment  of 
ground  rents,  Murdoch's  Appeal,  Mftisupm. 

One  fund  cannot  be  subjected  to  the  re- 
lief of  another,  upon  the  principle  of  sub- 
stitution, unless  it  be  made  to  appear 
clearly  that  the  former  fund  was  liable  to 
the  debt  which  the  iatter  has  discharged, 
Greenlee  v.  McDowell,  3  Jones  Eq.  325. 

Where  a  legacy  is  charged  on  land,  and 
the  land  subsequently  divided,  each  part 
has  the  right  of  contribution  against  the 
others.  Van  Winkle  v.  Van  Houten,  2' 
Gr.  Ch.  (N.  J.)  172. 

Where  an  executor,  who  is  both  a  de- 
visee and  a  residuary  legatee,  is  directed 
by  the  testator  to  pay  his  debts,  he  has  no 
right  of  contribution  against  other  devi- 
sees or  legatees,  Flanders  v.  George,  55  JS". 
H.  486.  Nor  where  an  executor  has  paid 
a  debt,  having  departed  from  the  direc- 
tions of  the  will,  can  he  call  upon  the 
real  estate  to  reimburse  him,  after  the 
personalty,  which  was  originally  sufficient 
to  pay  debts,  has  been  lost,  Feemster  v. 
Good,  12  S.  C.  (2  Shand)  573. 

Where  personal  property  has  been 
given  away  by  a  testator  in  his  lifetime, 
and  does  not  need  the  aid  of  his  will  to^ 
pass  the  title  to  it,  it  will  not  abate  for 
the  payment  of  debts  where 'there  is  a  de- 
ficiency of  assets,  although  the  gift  be 
confirmed  by  the  testator  in  his  will.  Bid- 
die  V.  Carraway,  6  Jones  Eq.  95. 

Where  two  pieces  of  land  are  separately 
devised,  one  to  be  sold  and  the  proceeds 
to  be  divided  between  testator's  daughters, 
"after  deducting"  $300  for  three  legacies 


(l)  See  Heveningham  v.  Heveningham,  4  Hare  87.]     See  also  3  P.  W.  98. 

2  Vern.  355,  1  Eq.  Cas.  Ab.  117 ;  Grow-  [(m)  Gibbins  v.  Eyden,  L.  B.,  7  Et^. 

cock  V.  Smith,  2  Cox  397  ;  Carter  v.  Bar-  371.] 
uardiston,  1  P.  W.  504 ;  [Johnson  v.  Child, 
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respective  portions  of  the  property.  And,  by  parity  of  reason,  where 
several  estates,  subject  to  a  common  charge,  devolve  by  descent  upon 
different  persons  (which  happens  where  they  descended  to  the  last 
•owner  from  opposite  lines  of  ancestry,  and  his  own  paternal  and 
maternal  heirs  are  different  persons,  or  they  are  held  by  several  ten- 
ures, involving  different  courses  of  descent,)  the  same  principle  of 
■contribution  obtains,  (n) 

And  the  rule  is  the  same  where  the  ])roperty  charged  is  partly  real ' 
and  partly  personal.    Thus,  if  a  testator,  after  commencing 
his  will  with  a  general  direction  that  his  debts  shall  be 


Immaterial 
that  part  of 
the  property 


to  grandchildren,  and  there  is  no  personal 
property,  both  pieces  of  land  are  equally 
liable  for  the  payment  of  debts,  and  must 
•contribute  to  restore  the  $300  fund  mis- 
appropriated for  the  debts  to  the  exclu- 
sion of  the  demonstrative  legacies  to  the 
grandchildren,  Barklay's  Estate,  (also 
•cited  as  Loomis'  Appeal,)  10  Penna.  St. 
-387.  In  this  case  it  was  said  by  Bogers, 
-J.,  at  page  390:  "Where  the  estate  is 
neither  charged  ■with  debts  or  legacies, 
nor  subject  to  a  specific  lien,  and  it  does 
not  descend,  but  is  devised  to  a  stranger, 
or  the  heir,  a  Chancellor  refuses  to  mar- 
shal the  assets  in  favor  of  a  general  lega- 
tee, because  there  is  no  reason  to  think  he 
•^vas  as  near  to  the  testator's  heart  as  was 
the  specific  devisee.''  But  where  one  farm 
is  to  be  sold  at  once  for  the  payment  of 
certain  legacies,  and  the  other  farm  ,is  to 
be  sold,  but  no  time  specified,  and  the 
proceeds  of  it  are  only  to  be  applied  to 
the  legacies  if  the  first  fund  is  insufficient, 
the  latter  farm  is  liable  for  debts  before 
the  other,  and  even  before  surplus  pro- 
ceeds of  the  other,  after  payment  of  the 
legacies,  Cryder's  Appeal,  11  Penna.  St. 
72. 

Legacies  that  have  been  paid  in  full  are 
not  liable  to  contribute  to  other  legacies 
lost  by  the  executor's  default,  where  the 
personal  property  originally  in  his  hands 
was  sufficient  for  all,  Sims  u.  Sims,  2 
Stockt.  161 ;  Lupton  v.  Lupton,  2  Johns. 
Ch.  614.  But  the  rule  is  otherwise  as  to 
contribution  for  payment  of  debts,  made 


necessary  by  waste  of  assets  on  the  ex- 
ecutor's part,  Stuart  v.  Kissam,  2  Barb. 
493  ;  Lupton  v.  Lupton,  uH  supra. 

If  a  testator  dies  leaving  both  personal 
and  real  estate,  and  owing  debts  secured 
by  mortgage  on  the  realty,  and  bequeaths 
all  the  personalty  and  one-half  the  realty 
to  one  person,  and  the  other  half  of  the 
realty  to  another,  and  makes  no  mention 
of  his  debts,  the  legacies  and  devises  are 
all  general,  and  under  Sections  180  and 
181  of  the  probate  act  of  California,  the 
real  and  personal  estate  devised  must  con- 
tribute pro  rata  to  the  payment  of  the 
debts  in  proportion  to  the  value  or  amount 
of  the  several  devises  or  legacies.  Estate 
of  Woodworth,  31  Gal.  595. 

Under  the  N.  Y.  Eevised  Statutes,  lega- 
tees and  devisees  are  only  required  to 
contribute  pro  rata  to  the  payment  of 
debts,  irrespective  of  the  insolvency  of 
other  legatees  or  devisees  and  their  con- 
sequent failure  to  contribute,  and  if  they 
pay  the  share  of  such  others  they  can 
only  be  subrogated  to  the  rights  of  the 
creditors  against  such  others  by  taking  an 
assignment  of  the  claim,  Wilkes  v.  Harper, 
2  Barb.  Ch.  338.  See,  too,  Schermerhom 
V.  Barheydt,  9  Paige  43. 

(m)  See  Lord  Eldon's  judgment  in  Ald- 
rioh,».  Cooper,  8  Ves.  390.  See  this  case 
[and  Leonino  v.  Leonino,  10  Ch.  D.  460] 
as  to  the  question  whether  a  mortgage 
equally  affects  both  subjects  comprised  in 
it,  or  the  one  was  to  be/rs(  applied. 
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paid,  proceeds  to  dispose  specifically  of  his  real  and  per-  f^^m^  '\,.t 
aonal  estate  among  different  persons ;  as  the  charge  would,   ?«'''""'*'■ 
we  have  seen,  affect  the  whole  property  so  given,  real  as  well  as  per- 
sonal, the  devisees  and  legatees  will  bear  their  respective  shares  of  the 
burden  pro  rata,  (o) 

It  should  seem  then,  that,  although  personalty  not  expressly  charged 
with  debts  is  applicable  before  real  estate  not  so  charged,  yet  when 
both  species  of  property  are  expressly  onerated  [and  the  personalty  is 
specifically  bequeathed,]  no  distinction  of  this  nature  is  admitted,  but 
the  whole  stands  on  an  equal  footing.  6 

In  precise  accordance  with  this  principle,  too,  where  a  testator  creates 
out  of  real  and  personal  estate  a  mixed  fund  to  answer  cer- 
tain  charges,  he  is  considered  as  intending,  not  that  the  refiandper^ 
personalty  shall  be  the  primary  and  the  realty  the  auxili-  conatitSte  a 
ary  fund  for  those  charges,  but  that  each  shall   contribute  to  answer 
ratably  to  the  common  burden.     And  it  is  immaterial  that 
the  combined  fund  comprises  the  whole  of  the  testator's  real  and  per- 
sonal estate. 

*Thus,  in  Roberts  v.  Walker,  (p)  where  a  testatrix  gave  to  trustees 
certain  freehold,  copyhold  and  leasehold  estates  and  shares  jj^^j  ^^^ 
in  certain  companies,  and  all  other  real  and  personal  es-  ^^l  l^mlxed 
tate,  upon  trust  to  sell  and  convert  the  same,  and  as  to  ^""weroer- 
the  moneys  arising  therefrom,  and  the  rents  and  profits  in  '■""  ""^^ses. 


(o)  Irvin  v.  Ironmonger,  2  B.  &  My.  "  When,  in  a  residuary  clause,  land  and 

531.  personalty  are  made  a  mixed  fund,  the 

6.  Where  real  and  personal  property  land  as  well  as  the  personalty  is  made 
are  blended,  debts  and  legacies  are  thereby  subject  to  the  payment  of  pecuniary  lega- 
made  a  charge  upon  the  land,  the  land  cies.  This,  however,  is  not  on  the  footing 
being  liable  after  the  personalty  is  ex-  of  a  charge  on  land,  like  the  annuities  in 
hausted,  Hassanclever  v.  Tooker,  2  Binn.  this  case,  but  on  the  ground  that  in  order 
525 ;  Witman  v.  Norton,  6  Id.  396  ;  Galla-  to  ascertain  what  is  embraced  in  the  re- 
gher's  Appeal,  48  Penna.  St.  121 ;  Mon-  siduary  fund,  it  is  necessary  to  take  out 
roe's  Estate,  9  Phila.  309 ;  Common-  the  specific  legacies,  and  then  to  deduct 
wealth  V.  Shelby,  13  Serg.  &  E.  348.  But  the  pecuniary  legacies,  and  only  what  re- 
in Bank  i/.  Donaldson,  7  Watts  &  S.  mains  is 'the  rest  and  residue  of  the  es- 
407,  it  was  held  that  legatees  would  not  tate.'  The  residuary  legatee  takes  only 
be  obliged  to  look  to  the  personal  estate  what  is  left." 

first  in  favor  of  creditors  of  the  donee  of  (p)  1  E.  &  My.  752  ;  see  also  Dunk  v. 

the  whole  blended  fund.     See  also  Ford  Fenner,  2  E.  &  My.  557 ;  [Fourdrin  v. 

V.  Gaithur,  2  Eich.  Eq.  270.  Gowdey,  3  My.  &  K.  383 ;  West  v.  Cole, 

But  in  Eobinson  v.  Mclver,  63  N.  C.  4  Y.  &  C.  460 ;  Cradock  v.  Owen,  2  Sm. 

645,  649,  it  was  said  by  Pearson,  C.  J. :  &  Gif  241  ;  Young  v.  Hassard,  1  Jo.  & 
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the  meantime,  upon  trust  in  the  first  place  to  pay  all  her  debts,  funeral 
and  testamentary  expenses,  and  in  the  next  place  to  pay  certain  lega- 
cies with  interest  and  the  duty  thereon,  and  to  apply  the  residue  in 
such  manner  as  the  testatrix  by  any  codicil  should  direct.  The  testa- 
trix died  without  making  any  codicil.  The  question  being,  whether 
(the  debts  and  legacies  were  to  be  paid  out  of  the  personalty  so  far  as. 
it  would  go,  in  exoneration  of  the  real  estate  and  for  the  benefit  of  the 
heir,  or  whether  they  were  to  be  borne  by  the  real  and  personal  estate 
proportionally,  Sir  J.  Leach,  M.  E..,  decided  in  favor  of  the  latter 
construction,  observing,  "  When  a  testator  creates  from  real  estate  and 
personal  estate  a  mixed  and  general  fund,  and  directs  the  whole  of 
that  fund  to  be  applied  for  certain  stated  purposes,  he  does,  in  effect, 
■direct  that  the  real  and  personal  estate  which  have  been  converted 
into  that  fund  shall  answer  the  stated  purposes  and  every  of  them  pro 
rata,  according  to  their  respective  values.  If  any  of  those  purposes 
fail,  then  the  part  of  the  fund  which,  according  to  the  intention  of  the 
testator,  would  otherwise  have  been  applicable  to  those  purposes,  is 
undisposed  of.  As  far  as  this  part  of  the  fund  has  been  composed  of 
real  estate,  the  heir  is  to  have  the  benefit  of  it  as  so  much  real  estate 
undisposed  of ;  and  as  far  as  this  part  of  the  fund  has  been  composed 
■of  personal  estate,  I  am  of  opinion  that  it  is  personal  estate  undisposed 
•of  for  the  benefit  of  the  next  of  kin ;  and  in  order  to  ascertain  the 
proportions  which  will  thus  belong  to  the  heir  and  next  of  kin  re- 
spectively, it  must  be  referred  to  the  master  to  compute  the  respective 
values  of  the  real  and  personal  estate,  which  are  thus  blended  by  the 
testator  into  one  common  fund." 

So,  in  Stocker  v.  Harbin,  (5)  where  a  testator  gave  all  his  real  and 
personal  estate  to  A,  B  and  C,  upon  trust  to  sell  all  his 

■Charges  ,  _  .  ,  ,  , 

thrown  on         real  cstatc  and  convert  into  money  lus  personal  estate; 

Teal  and  per-  tit  ti-  -i  t       p      i 

^onai  estate  as    and  he  directed   his  trustees  to  stand    possessed  01   the 

a  mixed  fund.  ■        i       ^    .  >.  ■  .         .,i     .  n 

moneys  to  arise  by  *virtue  of  his  will,  m  trust  to  pay  all 
his  just  debts  and  funeral  and  testamentary  expenses,  and  then  to  ap- 
jpropriate  and  take  out  of  his  said  trust  moneys  the  sura  of  £1000,  and 
jnvest  the  same  in  manner  therejn  mentioned  for  the  benefit  of  his  son 
D,  which  sum,  in  a  certain  contingency,  was  to  revert  to  and  become- 
part  of  his  residuary  moneys  and  estate;  and  the  testator  then  pro- 

Lat.  466 ;  Kobinson  v.  London  Hospital,  584.] 

10  Hare  19 ;  Simmons  v.  Eose,  6  D.,  M.  (q)  3  Beav.  479 ;  [Shallcross  v.  Wriglit, 

.&  G.  411 ;  Bedford  v.  Bedford,  35  Beav.  12  Beav.  505. 
[vol.  II.  *628] 
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ceeded  to  give  certain  directions  concerning  his  residuary  moneys  and 
estate.  The  testator  by  an  unattested  codicil  revoked  the  legacy  of 
£1000 ;  and  Lord  Langdale,  M.  R.,  held  that,  as  the  codicil  was  in- 
<iperative  in  regard  to  the  freehold  estate,  the  legacy  remained  in  force 
as  to  such  proportion  of  it  as  was  payable  out  of  the  produce  of  the 
freeholds,  for  the  legacy,  being  given  out  of  a  mixed  fund  constituted 
of  both  real  and  personal  estate,  would  have  been  payable  out  of  both 
in  proportion  to  their  respective  amounts.  (»•) 

Again,  in  Salt  v.  Chattaway,  (s)  where  a  testator  devised  and  be- 
queathed his  real  and  personal  estate  in  trust  to  sell,  and  out  of  the 
proceeds  and  out  of  the  ready  money  he  might  die  possessed  of,  to  pay 
to  J.  £100,  and  to  divide  one-third  of  the  residue  of  the  moneys  to 
arise  as  aforesaid  among  J.  and  five  other  persons;  J.  died  in  the  tes- 
tator's lifetime.  It  was  held  that  the  next  of  kin  and  the  heir  were 
entitled  to  their  proportionate  parts  of  the  lapsed  share  of  the  residue, 
and  that  the  legacy  of  £100  fell  into  the  residue  and  passed  by  the 
gift  thereof,  (t)  Lord  Langdale  observed  that  the  two  sorts  of  estate 
being  blended,  each  contributing  in  proportion  to  fulfill  the  purposes 
which  could  be  accomplished,  the  share  of  residue  which  had  lapsed 
must  be  deemed  to  consist  of  proportionate  parts  of  the  two  sorts  of 
estate. 

[Whether  this  blending  has  been  effected  is  a  frequent  question.  As 
it  concerns  the  partial  exoneration  of  the  personal  estate 

n  '  111-1  1  '-i  1       How  a  mixed 

trom  its  regular  burdens,  it  depends  on  principles  presently  fund  is 
to  be  discussed,  (m)  It  may,  however,  be  observed  here 
that  the  mere  fact  that  the  real  and  personal  estate  are  given  together, 
upon  trust  out  of  the  issues,  dividends,  interest  and  profits  thereof  to 
pay  debts,  legacies,  or  annuities,  has  been  often  held  insufficient  to  ex- 
empt the  personal  estate  from  its  primary  *liability.  {x)  And  it  was 
said  by  Sir  G.  Turner,  L.  J.,  in  Tench  v.  Cheese,  [y)  that  "  in  order 
to  effect  that  purpose  there  must  be  a  direction  for  the  sale  of  the  real 

(r)  But  if  the  gift  out  of  the  real  estate  (t)  As  to  this,  vide  ante  vol.  I.,  p.  *642. 
had  been  of  a  legal  rent-charge,  a  court  of         [(«)  Infra,  ?  3. 

law  would  have  given  effect  to  the  whole        (x)  Boughton  v.  Boughton,  1  H.  L.  Cas. 

eharge  out  of  the  real  estate,  Locke  v.  406,  reversing  1  Coll.  26 ;  Blann  v.  Bell, 

James,  11  M.  &  Wels.  912,  where  it  is  5  De  G.  &  S.  665 ;  Tidd  v.  Lister,  3  D., 

suggested  that  there  might  be  a  remedy  M.  &  G.  857 ;   Bentley  v.  Oldfleld,  19 

in  a  court  of  equity,  aed  quj]  Beav.  225  ;  Tench  v.  Cheese,  6  D.,  M.  & 

(s)  3  Beav.  576.     [See  also  Aft.-Gen.  v.  G.  453 ;  Ellis  v.  Bartrum,  25  Beav.  110. 
Southgate,  12  Sim.  77,  83,  12  L.  J.,  Ch.        (y)  6  D.,  M.  &  G.  467. 
147 ;  Shallcross  v.  Wright,  12  Beav.  505.] 
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estate, — so  as  to  throw  the  two  funds  absolutely  and  inevitably  together 
to  answer  the  common  purposes  of  the  will." 

But  this  dictum  was  criticised  in  Allan  v.  Gott,  (2)  where  a  testator 
directed  bis  debts  and  funeral  and  testamentary  expenses 
to  be  paid  out  of  his  personal  estate ;  and,  after  various 
legacies  (not  in  question)  and  a  specific  devise,  he  devised  and  be- 
queathed all  other  his  real  estate  and  all  his  moneys  and  securities  and 
all  other  his  personal  estate  to  trustees  on  the  trusts  thereinafter  de- 
clared ;  and  he  empowered  his  trustees  in  case  and  as  often  as  they 
should  think  fit  to  sell,  call  in  and  convert  into  money  all  and  every 
his  said  real  and  personal  estate;  and  he  directed- that  they  should 
stand  possessed  of  the  residue  of  his  said  real  and  personal  estate  and 
of  the  moneys  arising  from  the  sale  thereof  or  of  any  part  thereof  if 
and  when  sold  upon  trust,  after  payment  of  his  debts,  funeral  and  tes- 
tamentary expenses  and  the  legacies  thereinbefore  bequeathed,  to  invest 
the  residue  of  the  same  trust  moneys,  and  out  of  the  interest,  dividends 
and  annual  proceeds  thereof  to  pay  a  life  annuity  to  his  wife  in  satis- 
faction of  her  claims  on  a  certain  settled  sum,  which  she  was  to  release 
to  his  trustees,  and  be  directed  them  to  apply  that  sum  in  augmenta- 
tion and  "  as  part  of  the  fund  to  arise  from  the  residue  of  his  real  and 
personal  estate."  He  then  directed  his  trustees,  by  and  out  of  the  said 
trust  estates,  moneys  and  premises,  to  raise  six  large  legacies,  and  gave 
the  residue  of  his  said  real  and  personal  estate  to  A,  his  heirs,  execu- 
tors, administrators  and  assigns.  A  died  before  the  testator.  It  wiis 
held  by  iSir  W.  James,  L.  J.,  that,  as  between  the  heir  and  next  of 
kin,  the  annuity  and  the  six  legacies  were  charged  on  the  real  and  per- 
sonal estate  pro  rata.  Referring  to  Sir  G.  Turner's  dictum,  he  said  it 
had  been  argued  from  it  that  Tench  v.  Cheese  established  as  a  rule  of 
law  that  there  must  be  conversion  out  and  out,  but  that  that  was  not 
really  necessary  for  the  decision  of  that  case,  and  that  the  distinction 
between  an  absolute  direction  and  a  discretionary  power  to  sell  was 
not  there  before  the  court :  that  there  must  be  other  modes  of  ascer- 
taining an  intention  to  exonerate  the  personal  estate  besides  an  abso- 
lute direction  *to  sell,  otherwise  the  rule  would  exclude  a  case  in 
which  a  testator  said  expressly  that  he  meant  his  real  estate  to  be  the 
primary  fund,  (a)  Here  the  L.  J.  thought  there  was  strong  evidence 
of  intention  to  create  a  mixed  fund.     The  testator  "  has,  in  fact,  put 

(s)  L.  E.,  7  Ch.  439.  speaking  only  of  cases  where  the  inten- 

(a)  But  of  course  Turner,  L.  J.,  was    tion  was  not  express. 
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the  whole  property  into  the  hands  of  the  trustees  as  one  mixed  estate, 
with  a  full  discretion  in  them  to  sell  and  apply  if-  and  as  they  think 
fit  the  whole  of  tlie  realty  before  they  touch  a  single  portion  of  the 
personalty;"  and  "by  way  of  evidencing"  the  mixed  and  special 
character  of  the  fund  he  had  created,  he  had  directed  that  the  settled 
money  should  be  added  to  that  which  he  had  himself  called  the  fund 
to  arise  from  the  residue  of  his  real  and  personal  estate. 

It  seems,  too,  that  where  pecuniary  legacies  are  given,  and  after- 
wards "  the  residue  of  the  real  and  personal  estate,"  so  that  under  the 
rule  in  Greville  v.  Browne,  (6)  the  legacies  are  charged  on  the  realty, 
the  realty  and  personalty  are  liable  pari  passu,  (c) 

In  Falkner  v.  Grace,  [d)  a  testator  gave  his  real  and  personal  estate 
in  trust  to  pay  one  moiety  of  the  rents,  dividends,  &c.,  to  payments 
A,  and  out  of  the  other  moiety  to  pay  an  annuity  to  B,  of''ai"]quot"' 
and  it  was  held  by  Sir  G.  Turner,  V:  C.  ("  distinguishing  ^^^'^eraonai 
the  case  from  Boughton  v.  Boughton,")  that  the  annuity  ^'^'®- 
was  payable  pro  rata  out  of  the  real  and  personal  estates.     The  ground 
of  this  judgment  is  not  reported  :  but  as  there  are  no  burdens  regularly 
incident  to  a  share  of  personalty,  there  was  here  no  prima  fade  liability 
to  be  negatived.     Once  divided  into  shares,  the  estate  is  assumed  to  be 
no  longer  assets,  but  the  property  of  the  devisees,  subject  to  the  burdens 
imposed  by  the  will  on  their  respective  shares. 

The  order  in  which  a  testator  directs  his  estate  to  be  administered 
may  be  such  as  impliedly  to  show  that  one  of  two  devisees  ^^  ,.g^  ^^^^ 
or  legatees  is  to  have  priority  over  the  otiier,  though  under  j^egatee  from 
the  gift  simply  to  them  they  would  have  contributed  rata-  Sration"'^™"" 
bly  to  payment  of  debts.     Thus,  in  Legh  v.  Legh  (e)  a  <i''^^'"«^- 
testator   devised  his  B.  estate  to  certain  uses,  and  he  devised  his  M. 
estate  to  trustees  upon  trust  to  sell  and  raise  portions  for  his  younger 
children,  and  from  and  after  the  complete  performance  and  satis*factimi 
of  all  and  every  the  trusts,  powers  and  authorities  thereby  given  and 
declared  and  subject  thereto  in  the  first  instance,  and  also  subject  to  the 
payment  of  debts  and  other  legacies,  he  directed  the  trustees  to  stand 
possessed  of  the  M.  estate  in  trust  for  his  eldest  son  absolutely.     The 
M.  estate  was  only  sufficient  to  pay  the  portions  and  some  of  the  debts, 
and  it  was  contended  that  the  portions  and  the  B.  estate  ought  to  con- 

(6)  7  H.  L.  Gas.  689,  ante  p.  *605.  (e)  15  Sim.  125.    See  also  Eaikea  u. 

(c)  See  Gainsford  v.  Dunn,  L.  E.,  17  Boulton,  29  Beav.  41 ;   Earl  of  Portai-- 
Eq.  405 ;  Wells  v.  Bow,  48  L.  J.,  Ch.  476.  lington  v.  Damer,  4  D.,  J.  &  S.  161. 

(d)  9  Hare  281. 
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tribute  ratably  towards  remaining  debts ;  but  Sir  L.  Shadwell,  V.  C, 
held  that  the  B.  estate  was  alone  liable  in  the  first  instance.  That  this 
was  the  true  construction  is  evident  from  the  fact  that  the  testator 
directed  the  portions  to  be  paid  in  priority  to  the  debts,  while  he  must 
be  considered  to  have  known  that  the  law  ranked  the  debts  in  priority 
to  the  devisees  of  the  B.  estate,  which  latter  priority  he  had  not  dis- 
turbed ;  the  order  of  priority  contemplated  by  him  therefore  was — 1, 
Portions ;  2,  Debts ;  3,  Devisees  of  the  B.  estate ;  and  the  property 
being  insufficient  for  all  three  classes,  the  deficiency  fell  on  the  devisees 
in  exoneration  of  the  portions. 

The  apportionment  between  the  several  species  of  property  of  the 
Apportion-  liability  to  a  charge  imposed  on  them  by  the  testator  ope- 
SiMge  does  TSit^  Only  as  between  the  respective  devisees  of  the  prop- 
son  OTMtied*'"  erties  charged,  and  does  not  affect  the  person  entitled  to 
to  charge.  jj^^  charge ;  thus  if  real  and  personal  property  is  blended 

and  charged  with  a  legacy,  and  by  codicil,  the  real  property  is  given 
freed  from  the  charge,  the  personalty  remains  subject  to  the  whole 
charge.]  (/) 

II. — As  to  the  general  right  of  a  devisee,  [in  cases  not  affected  by 
the  statute  17  and  18  Vict.,  c.  113,  hereafter  stated,]  to  be 
enSmbered"  exonerated  from  an  encumbrance  to  which  the  testator, 
tied  to  claim  either  before  or  after  the  making  of  his  will,  has  subjected 
the  devised  estate,  there  cannot,  at  this  day,  be  any  doubt 
or  controversy.  And  it  is  clear  that  the  legatee  of  any  chattel,  speci- 
fically bequeathed,  has  the  same  right.  7 

[Thus  where  a  testator  holding  lands  for  which  he  received  rent  and 
Arrears  of  rent  P^'*^  ^  head-rent,  died  leaving  arrears  of  rent  due  to  him 
payaWe'i^''  which  he  Specifically  bequeathed,  and  also  arrears  of  head- 
donee  of  lease.    j.g,^j.  ,j^g  f^^^  j^j^^^  j^  ^^g  j^^j^j  ^j^^^^  ^^e  latter  must  be 

paid  out  *of  the  general  personal  estate  in  exoneration  of  the  specific 
legatee,  (h) 

(/)  Tatlock  V.  Jenkins,  Kay  654,  where  Morton,  L.  E.,  13  Eq.  123,  and  cases  cit. 

Wood,  V.  C,  said :  "  Suppose  there  liad  Id.  125.] 

been  a  denasiamt,  could  not  the  person  in-        7.  A  direction  to  executors  to  pay  all 

terested  in  the  charge  raise  the  whole  debts  will  extend  to  discharging  a  specific 

charge  out  of  the  realty  ?"    As  to  the  ef-  bequest  from  encumbrance,  Braiuerd  v. 

feet  of  a  devastavit  where  debts  are  charged  Cowdrey,  16  Conn.  1. 
on  the  real  estate  "if  the  personal  estate        [(A)  Barry,  v.  Harding,  1  Jo.  &  Lat. 

should  be  insufiScient,"  see  Eichardson  v.  489 ;  but  not  so  rent  falling  due  after  tes- 
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So  a  sum  due  from  the  testator  to  his  lessor,  in  respect  of  a  renewal 
granted  during  the  testator's  lifetime,  is  payable  out  of  the  Nor  renewal 
general  personal  estate,  in  exoneration  of  a  specific  legatee  due  in  ^ 
of  the  leasehold,  (i)    And  the  specific  legatee  of  leaseholds,  lifetime, 
on  which   the  testator  had  covenanted  to  build,  has  been  held(^) 
entitled  to  have  the  covenant  performed  at  the  expense  ^°performkig 
of  the  general   personal  estate,  although   the  time  for  to"buiMd!™' 
performing  the  covenant  has  not  expired.     But  where  a  lessee  was 
liable  for  dilapidations  at  the  time  of  his  death,  it  was  g^,^  as  to 
held  that  his  specific  legatee  must  himself  bear  the  cost  <1'1»p'^»*'°"*- 
of  repairs.  (?) 

Again,]  if  a  testator  bequeaths  a  watch  or  a  painting,  and  it  turns  out 
that  at  his  decease  the  watch  or  painting  is  in  pawn,  the  cijattei  must 
legatee  is  entitled  to  have  it  redeemed.  And  by  parity  for'speo^*^ 
of  reason  if  a  testator  specifically  bequeaths  a  legacy  to  '^satee. 
which  he  is  entitled  under  a  will,  and  afterwards  assigns  such  legacy 
by  way  of  mortgage,  the  legatee  may  claim  to  have  the  mortgage  debt 
liquidated  in  exoneration  of  the  subject  of  gift ;  and  it  would  be  im- 
material that  the  mortgage  deed  contained  a  power  of  sale,  by  virtue 
of  which  the  mortgagee  might  have  absolutely  disposed  of  the  prop- 
erty and  thereby  have  defeated  the  bequest;  (m)  for  in  all  these  cases 
the  mortgage  being  considered  to  have  been  created  by  the  testator  for 
his  own  convenience,  and  not  for  the  purpose  of  subtracting  so  much 
from  the  bequest,  the  act  is  not,  as  between  the  parties  claiming  under 
the  will,  an  ademption  pro  tanto,  and  cannot,  without  at  least  equal 
impropriety,  be  termed  a  partial  revocation,  though  the  latter  designa- 
tion has  been  commonly  applied  to  it.  If,  therefore,  the  testator's 
right  of  redemption  remain  unbarred  at  his  decease,  the  devisee  or 
legatee  is  entitled  to  require  that  it  shall  be  exercised  for  his  benefit. 
£And  if  the  executor  fails  to  perform  this  duty  the  legatee  is  entitled 
to  compensation.]  (n) 

tator's  death,  see  Hawkins  v.  Hawkins,  not  to  any  general  rule  of  law 

13  Ch.  D.  470,  and  per  Jessel,  M.  R,  L.  [1)  Hickling  v.  Bowyer,  3  Mac.  &  G. 

E.,  20  Eq.  316.  643 ;   and  see  Hawkins  o.  Hawkins,  13 

{i)  Fitzwilliams  v.  Kelly,  10  Hare  266.  Ch.  D.  470.   Cf.  Harris  v.  Poyner,  1  Drew. 

But  not  fines  falling  due  on  renewals  ef-  174,  182.] 

fected  upon  deaths  happening  after  the  (m)  Knight  v.  Davis,  3  My.  &  K.  358. 

testator's  death,  Id.  In  this  case  the  mortgage  was  created  for 

{Te)  Marshall  v.  Holloway,  5  Sim.  196.  the  benefit  of  the  legatee  himself. 

This  case  was  referred  by  Turner,  V.  C,  [(n)  Bothamley  v.  Sherson,  L.  E.,  20 

in  Fitzwilliams  v.  Kelly,  10  Hare  277,  to  Eq.  304.] 
the  particular  provisions  of  the  will,  and 
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*Upon  the  same  principle,  it  lias  been  held  that  the  specific  legatee 
Speoiflo  lega^  °^  shares  in  a  railway  company  or  any  other  such  adven- 
ISiuS^to  t"!"®}  0"  which  at  the  testator's  death  the  whole  amount 
uSron^sSra  subscribed  has  not  been  paid,  is  entitled  to  have  the  future 
paid  up,  (jj^g  pj^i^  Q„^  q£  |.jjg  general  personal  estate,  or  any  other 

fund  on  which  the  testator  may  have  thrown  the  burden  of  his  debts,  (o) 
[But  this  is  now  considered  to  have  carried  the  doctrine 
— w  en  no  .  ^^^  ^^^  ^^^  Asscts  would  be  tied  up  indefinitely  until  all 
possible  calls  were  paid  up.  It  is  difficult  to  suppose  that  a  testator 
ever  intended  that :  it  was  therefore  held  by  Sir  J.  Romilly  that  the 
liability  of  the  general  estate  depended  on  the  question  whether  the 
calls  were  made  before  or  after  the  testator's  death,  (q)  And  this  was 
followed  by  Sir  E..  T.  Kindersley,  who  said  the  right  principle  was 
that  if  any  payment  was  necessary  at  the  testator's  death  to  constitute 
him  a  complete  shareholder,  it  must  be  made  out  of  his  estate ;  but  if 
he  was  then  a  complete  shareholder,  whether  the  concern  had  advanced 
to  working  order  or  not,  all  calls  made  after  his  death  must  be  borne 
by  the  specific  legatee,  (r)  These  are  incident  to  the  chattel  bequeathed 
like  rent  to  leaseholds,  (s) 

Sir  W.  P.  Wood,  indeed,  drew  a  distinction  in  In  re  Box,  (<)  where 
the  whole  of  a  testator's  personalty,  including  shares,  was  given  to  be 
enjoyed  in  specie  by  one  for  life,  and  the  shares  were  given  over  after 
her  death ;  in  this  case  he  held  that  calls  made  during  the  life  of  the 
tenant  for  life  were  payable  out  of  the  general  assets,  since  the  distri- 
bution of  them  was  not  thereby  delayed  beyond  the  time  indicated  by 
the  testator.  He  also  held  that  the  tenant  for  life,  being  entitled  to 
the  specific  enjoyment  of  the  whole  estate,  was  entitled  to  say  that  the 
shares  should  not  be  touched  for  the  purpose  of  paying  calls,  and  tha% 
the  payment  must  be  nlade  out  of  some  part  not  })roducing  so  good  an 
income.  But  this  decision  is  not  easily  reconcilable  with  Fitzwilliams 
V.  Kelly,  (m)  where,  under  similar  circumstances,  except  that  the  prop- 
erty was  leasehold,  and  the  payment  a  fine  on  renewal,  it  was  held  by 
Sir  G.  Turner,  Y.  C,  that  the  fine  must  be  borne  by  the  leaseholds 

(o)  Blount  V.  Hipkins,  7  Sim.  51 ;  [Jac-  (q)  Armstrong  v.  Burnet,  20  Beav.  424 ; 

ques  V.  Chambers,  4  Eailvy.  Gas.  499,  11  Addams  v.  Ferick,  26  Beav.  384. 

Jur.  295,  reversing  2  Coll.  435  ;  Wright  (r)  Day  v.  Day,  1  Dr.  &  Sm.  261. 

V.  Warren,  4  De  G.  &  S.  367  ;  Clive  v.  (s)  Per  Jessel,  M.  K.,  L.  K.,  20  Eq.  316. 

Clive,  Kay  600.                            ,  («)  1  H.  &  M.  552. 

(p)  By  Sir  E.  Sugden,  1  Jo.  &  Lat.  (u)  10  Hare  266,  276,  not  cited  in  In 

490.  re  Box. 
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alone,  the  tenant  for  life  («)  *keeping  down  the  interest.  "  I  do  not 
know,"  said  the  V.  C,  "  how  I  can  hold  that  the  devisee  of  an  estate 
liable  to  be  defeated  (i.  e.,  by  the  non-payment,)  has  a  right  against 
the  general  estate  of  his  devisor  to  have  that  defeasible  estate  turned 
into  an  indefeasible  one,  or  to  be  indemnified  against  the  consequences 
•of  his  own  neglect  in  suffering  it  to  be  defeated.  The  payment  of  this 
'fine  is  an  element  necessarily  incident  to  the  preservation  of  the  lease, 
and  the  person  taking  the  benefit  of  the  lease  must  take  its  burdens 
also." 

Where  the  person  named  as  legatee  repudiates  the  leg-  legatee  may 
acy,  he  cannot  of  course  be  subjected  to  any  of  the  liabil-  burTeVb? 
ities  attaching  to  the  testator's  interest.]  {y)  fe^aoy."^  *  * 

But  the  points  which  [in  cases  not  falling  within  the  statute  17  and 
18  Vict.,  0.  113,]  have  been  chiefly  in  controversy  and  are  here  to  be 
considered,  are : — 

1st,  Whether  the  will  indicates  an  intention  that  the  devisee  or  leg- 
atee shall  take  cum  onere ;  [z)   and,  if  not,  then,  2ndly,  Mortgaged 
Out  of  what  fiinds  he  is  entitled  to  claim  exoneration,  (a)  f^te'^iion™ 
The  courts  require  very  clear  expressions  in  order  to  fasten  ''™'^''- 
the  encumbrance  on  the  devisee  or  legatee  of  the  property  in  ques- 
tion. 8 

[x]  See  also  as  to  the  proportionate  lia-  St.  333 ;  Lennig's  Estate,  52  Penna.  St. 

bility  of  tenant  for  life  and  remainder-  135 ;   Gould  v.  Winthrop,  5  E.  I.  319 ; 

man,  Harris  v.  Poyner,  1  Drew.  174,  182.  Thomas  v.  Thomas,  2  C.  E.  Gr.  (N.  J.) 

But  see  inf.  n.  (s).  356  ;  Hewes  v.  Dehon,  3  Gray  205 ;  New- 

(y)  Moflfett  V.  Bates,  3  Sm.  &  Gif.  468.  comer  v.  Wallace,  30  Ind.  216  ;  Dandridge 

(2)  It  may  happen  that  a  devisee  for  v.  Minge,  4  Eand.  (Va.)  397 ;  Stevens  v. 

life  is  to  take  cum  onere,  while  a  remain-  Gregg,  10  Gill  &  J.  143 ;  Ruston  v.  Bus- 

derman  is  entitled  to  exoneration,  see  Sar-  ton,.  2  Yeates    54  ;   'Hoff's  Appeal,  24 

gent  V.  Eoberts,  12  Jur.  429,  17  L.  J.,  Ch.  Penna.  St.  200. 

117  ;  and  vice  versa,  Whieldon  v.  Spode,  A  residuary  bequest,  "  after  payment 

15  Beav.  537.  of  all  debts  and  charges  "  against  testa- 

(a)  As  to  the  right  to  exoneration  being  tor's  estate,  exonerates  devised  land  from 

barred  by  lapse  of  time,  see  Newhouse  v.  the  payment    of   a,    mortgage   upon    it. 

Smith,  2  Sm.  &  Gif  344.]  Plimpton  •„.  Fuller,  11  Allen  139.    And 

8.  The  heir  or  devisee  is  entitled  to  a  debt  (not  secured  by  mortgage)  for  an 

have  his  land  discharged  from  mortgage  unpaid    balance  of  purchase  money  is 

debt  by  the  executor,  but  this  right  be-  payable  out   of   the   personal  property, 

longs  only  to  the  heir  or  devisee,  and  not  McCracken's  Appeal,  29  Penna.  St.  426. 

to  his  grantees,  Keene  v.  Munn,  1  C.  E.  And  the  personal  estate  must  be  first  ap- 

Gr.  (N.  J.)  398.     See  also  as  to  the  gen-  plied  and  exhausted,  even  for  the  pay- 

eral  rule,  Thompson  v.  Thompson,  4  Ohio  ment  of  a  debt  charged  by  mortgage,  if 
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Thus  it  is  settled  that  a  devise  of  lands,  subject  to  the  mortage  or 
the  encumbrance  thereupon,  does  not  so  throw  the  charge  on 
jecttothe  the  estate,  as  to  exempt  tlie  funds  which  by  law  are  pre- 

ferably liable ;  (6)  the  testator  being  considered  to  use  the 
terms  merely  as  descriptive  of  the  encumbered  condition  of  the  prop- 
erty, and  not  for  the  purpose  of  subjecting  his  devisee  to  the  burden, — 


the  debt  so  charged  was  the  personal  debt 
of  the  testator,  Estate  of  Woodworth,  31 
Cal.  595 ;  Elliott  v.  Carter,  9  Gratt.  541, 
549  ;  Slack  v.  Emery,  3  Stew.  (N.  J.)  458. 
So,  too,  in  regard  to  a  debt  which  is 
equivalent  to  a  mortgage,  in  regard  to 
which  it  was  said  by  Kuffin,  J.,  in  Eo- 
bards  v.  Wortham,  2  Dev.  Eq.  173,  176 : 
"  It  is  a  legislative  mortgage  which  creates 
a  specific  lien.  (Eev.,  c.  959,  §J  1,  8.)  In 
that  case,  the  heir  or  devisee  of  the  land 
has  the  same  right  to  ask  exoneration  out 
of  the  general  residue  of  the  personalty, 
as  he  had  in  the  case  of  the  specialty,  un- 
less the  ancestor  or  devisor  was  a  pur- 
chaser of  the  estate  while  under  the  en- 
cumbrance ;  for  residuary  legatees  are  ex 
TO  termini  only  entitled  to  the  surplus  after 
payment  of  debts.  But  in  like  manner 
also  as  before,  specific  and  even  pecuniary 
legatees  are  protected,  or  rather  are  to  be 
indemnified.  O'Neal  v.  Mead  (1  P.Wms. 
693)  is  an  instance  of  this,  where  the 
legacy  was  specific,  and  the  mortgaged 
freehold  devised.  The  devisee  took  it 
eum  onere.  Rider  v.  Wager  (2  P.  Wms. 
335)  and  Tipping  v.  Tipping  (1  Id.  370) 
carry  the  rule  to  pecuniary  legacies.  In 
the  former  there  were  both  specific  and 
pecuniary  legacies  j'and  it  was  held,  that 
neither  should  be  defeated,  but  the  de- 
vised land  must  pay  the  debt,  with  which 
it  was  specifically  charged.  Much  more 
is  this  the  case,  where  the  land  descends ; 
for  such  lands  are  liable  before  estates  de- 
vised, which  are  always  specific." 

Where  a  testator  conveyed  to  W.  prop- 
erty subject  to  a  mortgage,  reserving  in 
himself  a  life  estate,  and  at  the  same  time 
made  his  will,  by  which  he  devised  the 


same  property  to  W.,  and  then  died,  W., 
having  accepted  and  recorded  the  deed,. 
is  seized  of  the  property  as  the  grantee  of 
the  testator,  and  not  as  his  demsee,  upoi> 
the  termination  of  the  life  estate  reserved,, 
and  therefore  cannot  call  upon  the  per- 
sonal assets  of  the  testator's  estate  to  pay 
off  the  mortgage  and  exonerate  that  real 
estate  from  the  mortgage  debt.  Estate  of 
Wisner,  20  Mich.  442. 

And  even  where  there  is  a  statute  simi- 
lar to  that  of  17  and  18  Vict.,  c.  113,  as 
in  New  York,  (1  R.  S.  749,  §  4,)  the  old 
rule  still  applies  if  there  is  a  direction  on 
the  testator's  part  that  his  executors  pa\- 
all  his  debts  "on  bond  and  mortgage,"' 
Rapalye  v.  Rapalye,  27  Barb.  620 ;  and 
where  testator  conveyed  mortgaged  lands- 
to  some  of  his  children,  and  devised  other 
mortgaged  lands  to  others  of  his  children,, 
at  the  same  time,  such  direction  will  apply 
to  all,  Waldron  v.  Waldron,  4  Bradf.  114 ;. 
so  in  case  of  a  devise  of  mortgaged  land,, 
with  direction  to  executor  to  pay  off  the- 
mortgage,  although  the  testator  subse- 
quently conveyed  the  property  to  the  de- 
<  visee,  "  subject  to  "  the  mortgage,  Brad- 
ford V.  Forbes,  9  Allen  365. 

(6)  Serle  v.  St.  Eloy,  2  P.  W.  386 ;  Duk& 
of  Ancaster  v.  Mayer,  1  B.  C.  C.  454 ;  Ast- 
ley  V.  Earl  of  TankerviUe,  3  B.  C.  0.  545,. 
1  Cox  82 ;  [Barnewell  v.  Lord  Cawdor,  3- 
Mad.  453  ;  Phillips  v.  Parker,  Taml.  136]  ; 
Bickham  v.  Crutwell,  3  M.  &  Cr.  763 ;. 
[Townshend  v.  Mostyn,  26  Beav.  72.] 
See  also  Lord  Eldon's  judgments  in 
Milnes  v.  Slater,  8  Ves.  306 ;  Bootle  v. 
Blundell,  1  Mer.  227,  and  Noel  ti.  Lord 
'Henley,  in  D.  P.,  1  Dan.  336,  [12  Pii. 
213. 
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a  construction  which,  though  well  established,  it  is  probable  generally 
defeats  the  intention. 

[So  where  a  testator  having  two  estates  subject  to  one  mortgage 
devised  one  estate  to  A  subject  to  the  payment  of  part  of   jy^^^  g„^.    . 
the  debt,  and  the  other  to  B  subject  to  the  payment  of  the  par?of  mrat- 
*residue,  it  was  held  that  this  only  fixed  the  proportions  ^^^' 
in  which  the  estates  mter  se  were  to  bear  the  charge,  and  did  not  imply 
that  the  devisees  were  to  take  them  cum  onere.]  (e) 

And  even  where  lands  were  devised  upon  trust  for  sale,  and  the 
proceeds  were  to  be  applied  in  the  first  [place  to  pay  off  a  j^^^j^g 
mortgage  debt  of  £6000  charged  on  another  estate,  (cZ)  and  an'd"a°°^" 
in  the  next  place  to  pay  off  all  other  mortgages  charged  SJj'^nof  make 
on  the  lands  devised,]  Sir  J.  Leach,  M.  R.,  held  that,  as  S°dfpf£jJ 
it  appeared  on  the  whole  will   that  the  testator  did  not  "'^  ''"'''*■ 
intend  to  exonerate  his  personal  estate  from  the  mortgage  debts,  the 
devisees  of  the  residue  of  the  proceeds  of  the  fund  were  entitled,  under 
the  general  rule,  to  have  the  personalty  applied  in  exoneration  of  the 
lands  devised,  (e) 

[Where  an  estate  in  mortgage  was  devised  to  A  "  he  paying  the 
mortgage  thereon,"  Lord  Langdale  held,  that  this  imposed 
a  condition  on  the  devisee  and  exonerated    the  personal  words  "he 
estate ;(/)    but   the   decision  is  directly  opposed  to  two  mOTtgage" 
uncited  casK?,  (5')  in  which  it  was  held  that  similar  words 
applied  to  debts  and  legacies  did  not  impose  a  condition.] 

Suppose,  then,  that  the  will  contains  no  intimation  of  an  intention  to 
the  contrary,  the  devisee  of  a  mortgaged  estate  is  entitled  punagijabie 
to  have  the  encumbrance  discharged  out  of  the  following  Jno*rtBaged* 
funds: — 1st,  The  general  personal  estate;  {h)  2iidly,  Lands  '^'^'«- 
expressly  devised  for  payment  of  debts;  {i)  3rdly,  Lands  descended  to  the 

(c)  Goodwin  v.  Lee,  1  K.  &  J.  377.  post,  the  decision  slionld  have  been  other- 

(d)  The  payment  of  this  mortgage  debt    wise,  for  another  reason. 

was  by  a  codicil  expressly  thrown  on  the  (/)  Lockhart  v.  Hardy,  9  Beav.  379. 

mortgaged  estate  in  exoneration  of  the  See  Hatch  v.  Skelton,  20  Beav.  453. 

personal  estate,  and  it  is  presumed,  though  {g)   Bridgmau   u.   Dove,   3  Atk.  201  ; 

the  report  is  not  clear  011  the  subject,  that  Mead  v.  Hide,  2  Vern.  120,  noticed  post.] 

the  personalty  was  not,  in  direct  contra-  {h)  Phillips  v.  Phillips,  2  B.  C.  C.  273, 

vention  of  the  codicil,  held  liable  to  the  and  cases  cited. 

discharge  of  this  debt.]  (i)  Serle  v.  St.  Eloy,  2  P.  W.  386 ;  [Lo- 

(e)  Wythe  v.  Henniker,  2  My.  &  K.  max  v.  Lomax,  12  Beav.  285]  ;  and  other 
635.     [But  according  to  Webb  v.  Jones,  cases  cited  ante  p.  *622. 

[vol.  it.  *635] 
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hdr ;  {k)  and  4thly,  Lands  devised  charged  with  debts :  {t)  and  if  the 
charge  happened  to  reach  the  last  class  of  estates,  and  if  the  devised 
mortgaged  estate  were  included  therein  (as  it  of  course  would  be  if  the 
charge  were  general,)  the  devisee  in  question  would  be  liable  to  con- 
tribute ratably  with  the  other  devisees,  (m) 

*But  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  have  it 
Notspeoifle  exonerated  out  of  personalty  spedfioally  bequeathed,^ — a 
legacies;  point  which  was  determined  in  O'Neal  v.  Mead,(n)  where 

a  testator  having  devised  lands,  which  he  had  mortgaged,  to  his  eldest 
son  in  fee,  and  bequeathed  a  leasehold  estate  to  his  wife,  it  was  held 
that  the  leasehold  premises,  being  specifically  bequeathed,  were  not  liable 
to  pay  off  the  mortgage. 

And  a  fortiori  a  specific  legatee  of  encumbered  leaseholds  cannot  call 
upon  a  specific  legatee  of  unencumbered  leaseholds  to  contribute  towards 
the  liquidation  of  the  mortgage  debt  affecting  the  former  exclusively ; 
and  a  direction  that  the  mortgage  money  shall  be  paid  out  of  the  general 
personal  estate  would  not  confer  such  right,  (o) 


(A)  Galton  V.  Hancock,  2  Atk.  424, 427, 
430 ;  [Davies  v.  Topp,  2  B.  0.  C.  259,  n.]  ; 
and  other  cases  cited  ante  p.  *622. 

l{l)  Bartholomew  n.  May,  1  Atk.  487, 
1  West  255 ;  Middleton  v.  Middleton,  15 
Beav.  450.] 

(m)  Carter  v.  Barnardistbn,  1  P.  W. 
505 ;  [Middleton  v.  Middleton,  15  Beav. 
450 ;  Harper  v.  Munday,  7  D.,  M.  &  G. 
369.] 

9.  Though  a  mortgage  debt  he  payable 
at  common  law  primarily  out  of  the  per- 
sonal estate,  yet  a  legatee  thereby  deprived 
of  his  legacy  has  right  of  subrogation 
against  lands  descended  to  the  heir,  to 
the  extent  of  his  legacy  or  of  the  per- 
sonal estate  so  appropriated,  MoUam  t. 
Griffith,  3  Paige  402. 

The  mortgaged  land  is  exonerated 
neither  against  specific  or  pecuniary  lega- 
cies, but  only  against  the  residue,  Hoff's 
Appeal,  24  Penna.  St.  200 ;  Kuston  v. 
Huston,  2  Call.  248;  S.  C,  2  Yea.  63; 
Gould  V.  Winthrop,  5  R.  I.  319  ;  Mason's 
Estate,  1  Pars.  Caa.  129. 

And  see  the  remarks  of  Beasley,  C.  J., 
in  Thomas  v.  Thomas,  2  C.  E.  Gr.  (N.  J.) 
356,  to  the  effect  that  where  a  specialty 
[vol.  II.  *636] 


debt  of  the  testator  has  been  secured  by 
his  mortgage  on  land  afterwards  devised 
by  him,  the  personal  property  not  spe- 
cifically bequeathed  is  the  primary  fund 
for  its  payment,  but  the  mortgaged  land 
is  next  liable  before  the  personal  prop- 
erty specifically  bequeathed. 

It  is  the  duty  of  an  executor  or  admin- 
istrator to  apply  the  assets  of  the  estate, 
not  necessary  for  the  payment  of  other 
debts,  to  the  exoneration  of  the  real  es- 
tate of  his  testator  or  intestate,  which  may 
be  under  mortgage,  Dandridge  v.  Minge, 
4  Band.  (Va.)  397. 

In  the  administration  of  assets  of  an 
insolvent  testator  or  intestate,  mortgages, 
as  mortgages,  are  not  entitled  to  priority 
over  rent,  specialties,  and  simple  contract 
debts,  except  so  far  as  they  are  "  liens  on 
any  particular  part  of  the  estate,"  Kinard 
V.  Young,  2  Rich.  Eq.  247.  After  the  liem 
is  exhausted,  the  grade  of  the  demand 
must  be  determined  by  the  nature  of  the 
instrument  which  the  mortgage  was  given 
to  secure,  Id. 

(»)  1  P.  W.  693 ;  [Emuss  i;.  Smith,  2 
De  G.  &  S.  737,  738.] 

(o)  Halliwell  v.  Tanner,  1  E.  &  My.  633. 
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It  is  clear,  also,  that  the  devisee  of  a  mortgaged  estate  cannot  claim 
exoneration  as  against  pecuDiary  legatees.  Thus,  in  Lut-  „or  peouniaiy 
kins  V.  Leigh, (p)  where  the  testator  having  mortgaged  legacies; 
certain  lands,  devised  them  to  his  wife  for  life,  with  remainder  over, 
and  gave  her  a  legacy  of  £1500,  and  bequeathed  the  residue  of  his 
personal  estate  to  other  persons.  The  personal  estate  not  being  suffi- 
cient to  pay  the  £1500  and  liquidate  the  mortgage,  Lord  Talbot  held 
that  the  devisees  must  take  the  devised  estate  own  onere. 

And,  of  course,  such  a  devisee  is  not  entitled  to  call  upon  the  devi- 
sees of  other  lands,  not  charged  by  the  testator  with  debts,  „or  other 
for  contribution,  although  such  other  estates  were  liable  devised  lands. 
to  the  creditor,  (q)     It  is  true  that  a  devisee  of  encumbered  land  can 
only  claim  exoneration  out  of  property  which  the  creditor  of  the  tes- 
tator can  reach,  but  the  converse  of  the  proposition  is  not  true. 10 

The  application  of  descended  estates  in  exoneration  of  a  devised 
estate  has  been  generally  thought  to  be  a  hardship  upon 
the  heir  J  but  such  an  opinion  can  only  be  maintained  on  descended 
a  ground  which  would  go  to  prove  that  the  estate  ought  exonCTating 
not  to  be  exonerated  at  all,  namely,  that  the  devisee  was 
intended  to  take  cum  onere,  which  is  probably  in  general  the  case ;  for 
if  it  be  admitted  that  the  testator  meant  the  encumbrance  to  be  *liqui- 

'  (p)  Cas.  temp.  Talb.  53.  See  also  Lucy  he  should  not  take  the  estate  with  this 
«.  Gardener,  Bunb.  137  ;  and  Lord  Lough-  additional  encumbrance.  It  appears  no- 
borough's  judgment  in  Hamilton  u.  Wor-  where  in  the  will  that  the  testator  meant 
ley,  2  Ves.,  Jr.,  65 ;  [Johnson  v.  Child,  4  the  defendant  should  take  the  lauds  with 
Hare  87.]  this  lien  upon  them. 

(g)  Lord  Hardwicke's  judgment  in  Gal-        "  It  is  the  constant  practice  in  chancery 

ton  V.  Hancock,  2  Atk.  438 ;  [Emuss  v.  to  allow  to  children  the  same  favor  as 

Smith,  2  De  G.  &  S.  722.]    In  the  former  creditors.    *     *     *     I  therefore  think 

case  the  debt  was  secured  by  bond,  a,  cir-  that  the  specific  and  particular  pecuniary 

cumstance  not  now  a  necessary  ingredient  legacies,  bequeathed  to  the  children.  Ought 

in  the  case.     Vide  ante  p.  *583.  not  to  be  brought  in  ease  of  the  particular 

10.  In  Euston  v.  Huston,  2  Yeates  54,  lands  mortgaged  ;  but  it  seems  to  me  that 

61,  it  is  said  by  M'Kean,  C.  J. :  "Amort-  the  devise  of  the  residuary  part  of  the 

gage  is  a  debt ;  it  arises  on  a  loan,  and  personal  estate  should  give  way  to  the 

there  is  usually  a  covenant  to  pay  the  devise  of  the  real  estate  subjected  to  the 

money  ;  it  is  a  specialty  debt.     T.  K.  is  mortgage,  and  be  applied  so  far  as  it  will 

hcBres  foetus  of  the  whole  real  estate,  on  go  in  discharge  of  the  mortgage.    For 

his  payment  of  JESOOO,  and  if  that  sura  the  devisee  of  the  real  estate  must  take  it 

had  been  more  than  sufficient  to  pay  off  cum  onere,  that  is,  subject  to  the  mortgage, 

all  the  particular  pecuniary  legacies,  I  unless  the  residue  of  the  personal  estate 

would  be  of  opinion  that  the  mortgage  will  be  sufficient  to  discliarge  it."     See 

should  be  paid  out  of  the  residue  of  that  ante  note  8,  p.  469,  and  note  9,  p.  472,  and 

sum,  as  much  as  any  other  debt,  and  that  cases  therein  cited. 

[vol.  II.  *637] 
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dated,  it  would  seem  to  follow  that  the  devisee  should  be  placed  in  the 
same  position  as  if  the  mortgage  were  a  debt  not  affecting  the  estate, 
and  should  only  be  liable  to  contribute  to  or  pay  it  precisely  to  the 
same  extent  as  any  other  claim  upon  the  general  assets :  though  the 
courts,  it  will  be  observed,  have  not  carried  the  rule  quite  so  far.  The 
extent  of  the  devisee's  claim  to  exoneration  seems  now  to  be  well 
defined  by  the  cited  cases.  ,  , 

So  where  an  estate  descends  subject  to  a  mortgage,  the  heir  is  enti- 
tled to  exoneration  out  of  those  funds  which  in  the  estab- 
to  exouera-        lished  Order  of  application  (r)  are  anterior  to  the  descended 
assets,  namely,  the  general  personal  estate,  and  realty  ex- 
pressly devised  for  the  payment  of  debts,  (s) 

The  principle  of  the  preceding  cases,  however,  extends  only  to  en- 
cumbrances created  by  the  testator  or  ancestor  himself; 

Exoneration  p.ii.,  ../.ti  ,  ., 

doctrine  does      tor  the  Claim  to  exoneration  is  lounded  on  the  notion  that 

not  extend  to  „    .  i  i       i 

estates  which     the  pcrsonal  estate  ot  the  testator  who  made  the  mortgage 

came  to  the  ^  ,  a  tD 

testator  cum       had  the  benefit  of  its  creation,  and  therefore  shall  be  the 

onere,  ...  . 

fund  to  liquidate  it ;  and  cases  which  do  not  fall  withiii 
the  reason  are  excluded  from  the  operation  of  the  rule.  Thus  it  is 
clear  that  where  the  estate  has  come  to  the  last  owner,  either  by  devise 
or  descent,  encumbered  with  a  mortgage,  and  he  has  done  no  act  in  his 
lifetime  evincing  an  intention  to  make  the  debt  his  own,  the  personal 
estate  (not  having  had  the  benefit  of  the  mortgage)  will  not  be  liable 
to  pay  it ;  but  the  devisee  or  heir  of  the  last  owner  will  take  the  estate 
cum  onere;  nor,  it  seems,  will  the  act  of  such  last  owner,  rendering 

himself  personally  liable  to  the  debt,  [even  though  he  be 
manifest  an       also  rcsiduarv  legatee  of  the  first  mortgagor's  personal  es- 

intentionto  _  .  ''      .  „       .  ,  .  ,„  , 

adopt  the  tatc,    in  everv  instance  transter  it  to  himseli  as  between 

debt.  '-"  •'  . 

nts  own  representatives,  unless  such  appears  upon  the 
whole  transaction  to  have  been  his  deliberate  intention.  H  [t) 

(r)  See  ante  p.  *622.  exonerated  out  of  lands  specifically  de- 

(s)  Hill  V.  Bishop  of  London,  1  Atk.  vised,  though  merely  charged  with  debts. 

621 ;  [Chester   v.    Powell,  7   Jur.   389  ;  If  he  had  teen  heir  of  fee-simple  lands, 

Yonge  V.  Furse,  20  Beav.  380.     The  first  the  lands  descended  would  have  been  lia- 

case  is  a  peculiar  one.    The  mortgaged  ble  before  the  lands  charged,  see  order  of 

lands  were  copyholds,  (which  were  not  liability,  ante  p.  *622.] 
then  assets  either  at  law  or  in  equity,)  and        11.  But  the  agreement  of  the  testator, 

the  copyhold  heir  was  held  entitled  to  be  subsequent  to  his  acquiring  the  estate  cum 

(t)  Scott  V.  Beecher,  5  Mad.  96  ;  [Earl    209  ;  Earl  of  Clarendon  v.  Barham,  1  Y. 
of  Ilchester  v.  Earl  of  Carnarvon,  1  Beav.    &  C.  C.  C.  688  ;  Swainson  v.  Swainson,  6 
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*Thus  it  has  been  held  that  the  giving  a  bond  or  covenant  on  the 
transfer  of  the   mortgage   has  no  such   effect,  (w)  even 
though  [the  conveyance  on  transfer  be  made  freed  from  amounting  to 

I         ij  .         i>       1  .  11  adoption. 

the  old  equity  oi  redemption  and  subject  to  a  new  proviso, 
and]  include  an  agreement  to  pay  a  higher  rate  of  interest,  {x)  or  a 
further  sum  be  advanced  to  pay  an  arrear  of  interest  on  such  mort- 
gage, (y)  in  which  case  the  effect  is  merely  to  convert  interest  into 
principal ;  and  in  Duke  of  Ancaster  v.  Mayer,  (z)  it  was  so  decided, 
though  a  small  further  principal  sum  was  advanced,  and  a  further  real 
security  given  for  the  whole. 

Nor  in  such  a  case  is  the  personal  estate  of  the  last  owner  rendered 
primarily  liable  by  a  covenant  or  bond  given  for  particular  purposes, 
as  upon  the  apportionment  of  the  debt  among  several  persons  entitled 
to  different  parts  of  the  property  subject  to  the  charge,  (a)  [Nor 
where  the  equity  of  redemption  has  become  divided  among  several 


(mere,  to  pay  a  higher  rate  of  interest  oa 
the  mortgage,  seems  to  be  taken  as  a  mani- 
festation of  an  intention  to  adopt  the  debt, 
Hoff's  Appeal,  24  Penna.  St.  200. 

(u)  Bagot  V.  Oughton,  1  P.  W.  347 ; 
Evelyn  «.  Evelyn,  2  Id.  664 ;  Leman  v. 
Newnham,  1  Ves.  51 ;  Lacam  v.  Mertins, 
Id.  312.  See  also  Eobinson  v.  Gee,  Id. 
251 ;  Duke  of  Ancaster  v.  Mayer,  1  B.  0. 
C.  454 ;  Earl  of  Tankerville  v.  Fawcett,  1 
Cox  237,  2  B.  C.  C.  57. 

(x)  Shafto  V.  Shafto,  1  Cox  207,  2  Cox's 
P.  W.  664,  u.  [This  case  seems  to  over- 
rule Donisthorpe  v.  Porter,  2  Ed.  162, 
where  it  was  held  that  a  bond  and  cove- 
nant and  reservation  of  a  new  equity  of 
redemption  made  the  personal  estate  of 
the  heir  primarily  liable,  but  the  exact 
nature  of  the  transaction  is  not  stated  ;  it 
seems  to  have  been  a  mortgage  to  a  per- 
son already  entitled  to  a  charge  raisable 
under  the  trusts  of  a  term.] 

(y)  Earl  of  Tankerville  o.  Fawcett,  1 


Cox  237,  [2  B.  C.  C.  57  ;  and  see  Shafto 
V.  Shafto,  swpra,  where  it  was  held  that  an 
arrear  of  interest  due  on  the  death  of  the 
devisee  in  fee  was  a  charge  ou  the  moit- 
gaged  property,  in  exoneration  of  his  per- 
sonal estate ;  contra  as  to  a  devisee  for 
life,  or  an  infant  devisee  in  tail,  who 
must  keep  down  the  interest,  so  far  at 
least  as  the  rents  and  profits  will  go,  Bur- 
gis  V.  Mawbey,  T.  &  K.  167.  A  further 
sum,  advanced  for.  the  owner's  own  per- 
sonal benefit,  will  of  course  remain  his 
own  personal  debt,  Lacam  v.  Mertins,  1 
Ves.  312.] 

[z]  1  B.  C.  C.  454 ;  but  see  Woods  v. 
Huntingford,  3  Ves.  1 28  ;  [and  Lushing- 
ton  V.  Sewell,  1  Sim.  435.] 

(o)  Forrester  v.  Leigh,  Amb.  171,  2 
Cox's  P.  W.  664,  n. ;  Billinghnrst  v. 
Walker,  2  B.  C.  C.  604,  as  to  which,  see 
Sir  W.  Grant's  judgment  in  Earl  of  Ox- 
ford V.  Eodney,  14  Ves.  425. 


D.,  M.  &  G.  648.  In  Bond  v.  England,  2 
K.  &  J.  44,  Wood,  V.  C,  said  these  de- 
cisions proceeded  on  the  ground  that  the 
same  party  had  both  funds  under  his  con- 
troL  This  is  not  easily  to  be  collecled 
from  the  reports.    However,  the  V.  C. 


held  them  not  applicable  to  the  case  thea 
before  him,  where  the  testator  had  never 
administered  at  all  to  the  estate  of  the 
original  mortgagor,  and  so  could  not  be 
said  to  have  ever  had  his  personal  estate 
under  his  control.] 
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persons  does  a  new  proviso  for  redeniption,  providing  for  reconveyance 
to  each  person  of  his  own  share,  throw  the  debt  upon  such  persons  per- 
sonally, since  it  only  expresses  what  the  law  would  imply.  (6) 

But  in  Barham  v.  Earl  of  Thanet,  (c)  part  of  the  mortgage  debt  and 
Where  debt  P"""'  °^  *^^  lands  Only  Were  transferred,  the  transferror 
SivWedmto  (°''  ^^*'  owncr)  Covenanted  to  pay  the  transferred  portion 
SidTnew  ^^  t^^  ^^^  "^'i^  interest  at  a  different  rate,  and  there  was 
mortgage.  ^  ^^^  proviso  for  redemption  on  payment  of  that  portion 

with  interest  at  the  end  oi  five  years,  the  remainder  of  the  debt  con- 
tinuing on  the  *remainder  of  the  old  security ;  and  Sir  J.  Leach  held 
that  the  last  owner  had  taken  the  debt  upon  himself,  and  that  in  sub- 
stance the  transaction  was  not  an  assignment  of  part  of  the  original 
mortgage  debt,  but  a  release  of  part  of  the  security  and  a  new  mort- 
gage. It  is  presumed  that  he  considered  that  nothing  could  be  con- 
sidered as  mere  assignment  which  did  not  leave  the  whole  lands  subject . 
to  the  whole  debt.  Here  the  equities  were  certainly  altered,  for  the 
mortgagor  might,  as  he  in  fact  did,  redeem  one  mortgage  without  the 
•other. 

Again,  in  Bruce  v.  Morice,  [d)  a  mortgaged  estate  was  devised  to  the 

testator's  eldest  son  in  tail,  and  other  lands  were  devised 

held  that  heir     to  trustees,  UDon  trust  to  Sell  and  pay  debts,  and  pay  the 

had  elected  to  ,  \  :         .-  ,  .  r.     ,  in  ■   ^     ^ 

make  debt  surplus  to  his  Said  SOU  ]  but  it  the  son  should  satisiy  the 
creditors,  the  trustees  should  desLst  from  the  sale.  The 
trustees  never  acted,  and  the  son  entered  on  both  estates,  never  paid 
the  mortgage  debt,  but  joined  in  a  transfer  with  a  new  proviso  for  re- 
■demption  and  a  covenant  for  payment,  with  interest  at  a  different  rate. 
It  was  held  by  Sir  J.  K.  Bruce,  V.  C,  that  the  son's  personal  estate 
was  primarily  liable,  on  the  ground  that  he  rnust  be  .presumed  to  have 
acted  as  he  did  in  pursuance  of  the  will,  which  gave  him  the  option  of 
preventing  a  sale  by  taking  the  debts  on  himself. 

In  Townshend  v.  Mostyn,  (e)  there  was  at  the  testator's  death  a  debt 
■of  £20,000  secured  by  mortgage  on  an  estate  wiiich  had  come  to  him 
from  his  father  subject  to  a  portion  of  the  debt,  the  testator  having 
himself  created  the  residue  of  the  debt  and  covenanted  for  payment  of 
the  whole.     Sir  J.  Eomilly,  M.  R.,  held  that  the  whole  £20,000  had 

[(6)  Hedges  v.  Hedges,  5  De  Q.  &  S.  Earl  of  Clarendon  v.  Barham,  1  Y.  &  C. 

330.  C.  C.  688;  he  wa.s  also  from  the  first 

(e)  3  My.  &  K.  607.  surety  for  the  debt,  but  the  ratio  decUetdi 

(d)  2  De  G.  &  S.  389.    The  son  was  was  that  stated  in  the  text. 

also  residuary  legatee ;  but  as  to  that,  see        (e)  26  Beav.  72.] 
[vol.  II.  *639] 


CHAP.XLVI.]  EXONERATION  OF  MORTGAGED  PROPERTY.  477 

become  the  debt  of  the  testator,  and  that  the  devisee  must  be  exon- 
erated.] 

Where  a  testator  charges  his  estate  with  the  payment  of  his  debts,, 
an  encumbrance  on  a  real  estate  devised  or  descended  to  charge  of 
him  ifiW  not  be  considered  as  his  debt,  so  as  to  bring  it  ^  tSSor'r"* 
within  the  operation  of  the  charge.  "^^  '^*'^- 

Thus,  in  Lawson  v.  Lawson,  (/)  where  A,  being  the  devisee  of  real 
estate  which  was  subject  to  certain  encumbrances,  died,  leaving  the  es- 
tate so  subject,  and  having  by  his  will  charged  his  real  and  personal 
estate  with  the  payment  of  his  debts,  and  *devised  the  real  estate  to  B,. 
and  appointed  his  wife  executrix.  The  wife  having  in  the  adminis- 
tration of  the  assets  paid  off  the  charge  on  the  real  estate  devised  by 
the  first  testator,  it  was  held  that  she  was  entitled  to  satisfaction  from 
B,  whose  estate  was  thus  exonerated ;  for  that  A,  in  charging  his  estate 
with  his  debts,  could  not  intend  to  encumber  it  with  debts  which  were 
not  his  in  contemplation  of  law. 

And  where  a  person,  to  whom  lands  are  devised  or  descend  subject 
to  the  payment  of  debts  or  legacies,  executes  a  bond  [or  ^^.^^^  ^^^ 
promissory  note]  or  a  mortgage  of  the  devisor's  or  ances-  tdoptloirof  ° 
tor's  estate  to  raise  money  for  payment  of  the  debts,  {g)  or  "^^^'^ 
to  a  legatee  to  secure  his  legacy,  (h)  he  has  not  by  these  acts  primarily 
subjected  his  personal  estate.     Such  also  was  adjudged  to  be  the  result 
where  the  heir  mortgaged  an  estate  to  pay  simple  contract  debts  owing 
by  his  ancestor  to  which  the  real  estate  was  not  liable,  (i) 

The  same  doctrine,  to  a  certain  extent  at  least,  applies  to  cases  in 
which  the  estate  was  purchased  by  the  testator  subject  to  jjuie  where 
the  charge ;  for  it  has  been  held  that  "  where  a  man  buys  c^ig^cS^' 
subject  to  a  mortgage,  and  has  no  connection,  or  contract,  '""''^■ 
or  communication  with  the  mortgagee,  and  does  no  other  act  to  show 
an  intention  to  transfer  the  debt  from  the  estate  to  himself,  as  between 
his  heir  and  executor,  but  merely  that  which  he  must  do  if  he  pays  a 
less  price  for  it  in  consequence  of  that  mortgage ;  that  is,  indemnifies 
the  vendor  against  it,  he  does  not  by  that  act  take  the  debt  upon  him- 

(/)  3  B.  P.  C.  Toml.  424.    See  also  211,  322,  [12  Pri.  213.] 

Lawson  v.  Hudson,  1  B.  C.  C.  58 ;  Ham-  (h)  Hamilton  v.  Worley,  2  Ves.,  Jr., 

ilton  V.  Worley,  2  Ves.,  Jr.,  62,  4  B.  C.  0.  62,  4  B.  0.  C.  199  ;  [Matheson  v.  Hard- 

199.  wicke,  2  Cox's  P.  W.  665,  n.] 

(g)  Perkyns  v.  Baynton,  2  Cox's  P.  W.  (i)  Earl  of  Tankerville  v.  Fawcett,  1 

664,  n. ;  Bassett  v.  Perciral,  1  Cox  268 ;  Cox  237,  2  B.  C.  C.  57. 
Noel  V.  Lord  Henley,  7  Pri.  241,  Dan. 
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self  personally ; "  (k)  but  at  his  death  the  person  upon  whom  the  estate 
devolves  takes  it  cum  onere.  [I) 

And  it  is  immaterial  whether  the  covenant  with  the 

vendor  be  to  pay  the  debt  or  to  indemnify  him  against 

il.(m)l2 


Covenant 
with  the 
vendor; 


(i)  Per  Sir  E.  P.  Arden,  M.  E.,  in 
Woods  V.  Huntingford,  3  Ves.  128. 

(Q  Cornish  v.  Shaw,  Ch.  Cas.  271; 
Pookley  v.  Pookley,  1  Vern.  36  ;  Duke  of 
Ancaster  v.  Mayer,  1  B.  C.  C.  454. 

[(m)  Tweddell  v.  Tweddell,  2  B.  C.  C. 
101, 152]  ;  Butler  v.  Butler,  5  "Ves.  534. 

12.  It  has  been  held  that  an  encum- 
brance placed  upon  land  by  the  testator 
to  secure  part  of  the  purchase  money  for 
it  is  a  debt  to  be  paid  primarily  by  the 
personalty,  but  encumbrances  subsisting 
on  the  land  at  the  time  of  its  purchase  by 
tlie  testator  are  to  be  borne  primarily  by 
tlie  land,  Hewes  v.  Dehon,  3  Gray  205 ; 
McLenahan  v.  MoLenahan,^3  C.  E.  Gr. 
(N.  J.)  104 ;  and  that  notwithstanding  a 
•covenant  in  the  deed  to  the  testator, 
whereby  he  assumed  the  payment  of  the 
encumbrance,  Cumberland  v.  Codrington, 
3  Johns.  Ch.  229.  In  Keyze's  Case,  9 
Serg.  &  E.  73,  Tilghman,  C.  J.,  says: 
"If  A  purchase  an  estate  subject  to  a 
mortgage  and  die,  his  personal  estate 
shall  not  be  applied  to  the  exoneration  of 
the  land  unless  he  has  done  some  act  by 
which  he  has  made  the  debt  his  own." 
So  Mason's  Estate,  1  ParS;  Cas.  129.  See, 
too,  Lennig's  Estate,  52  Penna.  St.  135. 
So  wliere  the  encumbrance  is  a  dower 
right  existing  prior  to  testator's  purchase. 
Bell's  Ex'r  v.  Bell,  32  Penna.  St.  309. 

"Where  a  person  becomes  entitled  to 
an  estate  subject  to  a  charge,  and  then 
covenants  to  pay  it,  the  charge  still  re- 
mains primarily  on  the  real  estate ;  and 
the  covenant  is  only  a  collateral  security ; 
because  the  debt  is  not  the  original  debt 
of  the  covenantor,"  2  Story  Eq.  Jur.,  § 
1248;  Mitchell  v.  Mitchell,  3  Md.  Ch. 
Dec.  73  ;  M'Learn  v.  M'Lellan,  10  Peters 
625. 


In  the  latter  case,  at  page  644,  it  was 
said  by  M'Lean,  J. :  "  If  the  contract  be 
personal,  although  a  mortgage  be  given, 
the  mortgage  is  considered  in  aid  of  the 
personal  contract ;  and,  on  the  decease  of 
the  mortgagor,  his  personal  estate  will  be 
considered  the  primary  fund,  because  the 
contract  was  personal ;  but  if  the  estate 
descetid  to  the  grandson  of  the  mortgagor, 
then  the  charge  would  be  upon  the  land, 
as  the  debt  was  not  the  personal  debt  of 
the  immediate  ancestor. 

"  And  so,  if  the  contract  was  in  regard 
to  the  realty,  the  debt  is  a  charge  on  the 
land.  It  is  in  this  way  that  a  court  of 
chancery,  by  looking  at  the  origin  of  the 
debt,  is  enabled  to  fix  the  rule  between 
distributees. 

"  In  the  case  under  consideration, 
the  mortgage  was  given  by  James  H. 
M'Learn,  but  it  was  not  given  to  secure 
a  debt  created  by  him.  The  mortgage 
merely  changed  the  security,  but  did  not 
affect  the  extent  of  the  judgment  lien. 
And  this  judgment  was  obtained,  chiefly, 
for  the  purchase  money  of  the  estate.  In 
effect,  the  debt  for  which  the  judgment 
was  obtained  against  Archibald  M'Learn, 
and  for  which  the  mortgage  was  given, 
constitute  an  equitable  lien  on  the  land ; 
and  had  the  mortgage  covered  only  the 
land,  it  must  have  been  considered  the 
primary  fund.  The  debt  for  which  the 
mortgage  was  given,  was  not  the  personal 
contract  of  James  H.  M'Learn,  but  the 
contract  of  his  ancestor  in  the  purchase 
of  the  estate.  But  if  the  contract  was 
personal,  and  might  have  been  a  charge 
on  the  personal  estate  devised  to  James 
H.  M'Learn,  yet  the  character  of  the 
debt,  in  this  respect,  is  changed  in  the 
hands  of  the  present  heirs.    In  the  Ian- 
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But  if  the  mortgagee  be  a  party  to  the  transaction,  the  vendee  cove- 
nanting with  him  to  pay  the  debt,  and  the  estate  be  sub- 

.      ,     1    .  PI  .         <•  1  .  .         .„    ,  — withthe 

lected  to  a  tresh  proviso  lor  redemption,  it  will  be  con-  mortgagee; 

.  '■  .  this  amounts 

sidered,  with  respect  to  the  purchaser  s  representatives^  as  to  adoption 
a  purchase  of  the  whole  estate,  not  of  the  equity  of  re- 
demption merely,  (n) 

*And  the  same  principle  of  course  applies  where  upon  the  purchase 
the  mortgage  is  transferred  to  a  new  mortgagee,  who  advances  a  further 
sum  of  money. 

Thus  in  Woods  v.  Huntingford,  (o)  where  the  deceased  ancestor, 
having  purchased  the  equity  of  redemption  in  consideration  of  his 
agreeing  to  take  upon  himself  the  mortgage  debt,  afterwards  obtained 
a  further  sum  from  the  mortgagee,  and  executed  to  him  a  mortgage 
for  the  whole ;  Sir  E.  P.  Arden  held  that  he  had  made  the  mortgage 
debt-  his  own,  so  as  to  entitle  the  heir  upon  whom  the  land  had 
descended  to  have  it  exonerated  out  of  the  personal  estate. 


guage  of  Lord  Eldon,  tMs  debt  cannot.be 
a  charge  on  tbe  personalty,  because  it  was 
not  created  by  the  personal  contract  of 
James  H.  M'Learn. 

"  This,  under  the  authorities  cited,  would 
be  the  rule  for  the  payment  of  the  mort- 
gage debt,  if  James  H.  M'Learn  had  not 
executed  a  mortgage  on  the  personal  as 
well  as  the  real  property,  which,  as  de- 
visee, he  received  from  his  father. 

"  This  mortgage  on  the  personal  prop- 
erty cannot  be  considered  in  the  light  of 
additional  surety  to  the  lien  which  before 
existed.  If  it  could  be  considered  in  this 
light,  the  land  would  still  be  the  primary 
fund,  and  the  personal  mortgage  as  surety 
or  auxiliary  to  the  land.  But  this  mort- 
gage can  in  no  respect  be  considered  as 
additional  surety.  It  might  have  been  so 
considered  in  reference  to  the  equitable 
lien  of  the  vendor  for  the  purchase 
money,  as  such  lien  was  limited  to  the 
land ;  but  the  lien  of  the  judgment  ob- 
tained against  the  ancestor  of  James  H. 
M'Learn,  and  for  which  the  mortgage 
was  substituted,  extended,  as  before  re- 
marked, to  the  personal  as  well  as  real 
estate  of  the  defendant. 

"  The  debt  then  for  which  the  mortgage 


was  gi  ven  did  not  arise  from  the  personal 
contract  of  James  H.  M'Learn,  but  by 
the  contradt  of  his  ancestor ;  and  the 
mortgage  was  given  in  discharge  of  the 
judgment.  This  created  no  new  lien 
upon  the  personal  property.  It  came  to 
James  H.  M'Learn,  under  the  will  of  his 
father,  subject  to  the  lien  of  the  judgment. 
The  mortgage  then  did  not  and  was  not 
intended  to  create  any  new  charge  upon 
the  personalty ;  but  to  continue,  in  a  dif- 
ferent form,  that  which  already  existed." 

See  also  G-oodburn  v.  Stevens,  1  Md. 
Ch.  Dec.  420,  441. 

(m)  Parsons  v.  Freeman,  2  Cox's  P.  W. 
664,  n.,  [Amb.  115,  n.  by  Blunt,  where  it 
appears  that  there  was  a  separate  agree- 
ment by  the  purchaser  with  the  mortgagee, 
so  that  the  case  is  not  opposed  to  the  au- 
thorities cited  in  the  last  note,  as  to  which 
see  per  Sugden,  C,  in  Barry  v.  Harding, 
1  Jo.  &  Lat.  485,  486.]  Earl  of  Oxford 
f).  Lady  Eodney,  14  Ves.  417 ;  Waring  v. 
Ward,  5  Ves.  670,  7  Ves.  332. 

(o)  3  Ves.  128.  Compare  this  case  with 
Duke  of  Ancaster  v.  Mayer,  1  B.  C.  C. 
454,  noticed  ante  p.  *638,  which  it  is  re- 
markable was  not  cited  by  the  M.  B. 
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From  the  observations  of  the  M.  E,  in  this  case,  it  is  to  be  inferred 

that  he  thought  that  almost  any  dealing  by  a  purchaser 

between""        of  an  equity  of  redemption  with  the  mortgagee,  by  wliich 

equityo?"        he  had  rendered  himself  liable  to  him  to  pay  the  debt, 

and  heir  or        would  amount  to  an  adoption  of  the  debt,  as  between  his 

devisee.  ,  _ 

own  representatives.  He  observed,  that  in  most  of  the 
cases  collected  by  Mr.  Cox,  in  his  note  to  Evelyn  v.  Evelyn,  (p)  (on 
which  he  pronounced  a  high  encouium),  the  estate  had  come  to  the 
owner  by  descent  or  devise,  [q) 

But  it  is  clear  that  an  actual  dealing  with  the  mortgagee  is  not  essen- 
tial to  render  the  debt  personal  to  the  purchaser,  for  the 
to^urchasef*  Same  effect  will  be  produced  if  the  transaction  between  the 
forms  part  of  Vendor  and  vendee  is  such  as  to  show  that  the  purchase 
was  inclusive  of  the  mortgagee's  interest  in  the  land,  not 
of  the  equity  of  redemption  only,  the  mortgage  dd)t  forming  part  of 
the  price  of  the  estate,  (r) 

This  doctrine  was  distinctly  recognized  by  Lord  Thurlow  in  Billing- 
hurst  V.  Walker ;  (s)  but  it  is  difficult  to  reconcile  with  that  *recogni- 
tion  his  decision  in  Tweddell  v.  Tweddell,'(<)  that  the  debt  had  not 
been  adopted  by  the  purchaser,  where  the  purchase  money,  as  stated  in 
the  recital  of  the  conveyance,  included  the  mortgage  debt,  although  in 
the  testatum  clause  the  consideration  was  slated  to  be  the  amount  of  the 
mortgagor's  proportion  exclusive  of  that  debt,  and  the  covenant  there- 
inafter contained ;  and  the  vendee  then  covenanted  to  indemnify  the 
vendor  against  the  payment  of  the  mortgage  debt. 

>  Still  more  difficult  is  it  to  reconcile  with  the  rule  in  question  Lord 
Case  of  Earl  of  Thurlow's  disapproval  of  Earl  of  Belvidere  v.  Roch- 
loohfort*  "■       fort,  (m)  which  was  as  follows : — A  mortgaged  to  B  for 

(p)  2  P.  W.  664,  n.  thought  that  these  covenants  would  not 

(g)  The  principal  exception  is  Forrester  have  the  effect  of  making  the  mortgages 

11.  Leigh,  1753,  2  Cox's  P.  W.  664,  n.,  personal  debts  of  the  testator,  being  en- 

Amb.  171,  where  the  testator  had  pur-  teieA  into  for  partiaidar  purposes  only. 

chased  several  estates  subject  to  mort-  (r)  Cope  v.  Cope,  2  Salk.  449  ;  Earl  of 

gages,  with  regard  to  one  of  which  he  Belvidere  v.  Eoohfort,  5  B.  P.  C.  Toml. 

entered  into  a  covenant  for  payment  of  299,  but  as  to  which  see  post  p.  *643. 

the  mortgage  money,  for  the  purpose  of  (s)  2  B.  C.  C.  608. 

indmmifying  a  trustee;  and  as  to  another,  {t)  2  B.  C.  0.  101,  151.    See  Sir  W. 

which  was  part  only  of  an  estate  subject  Grant's  observations  upon  this  case,  in 

to  a  mortgage,  upon  splitting  the  encum-  Earl  of  Oxford  v.  Lady  Eodney,  14  Ves. 

branoe,  both  parties  reciprocally  cove-  423. 

nanted  to  pay  their  respective  shares  and  (it)  5  B.  P.  C.  Toml.  299. 

indemnify  each  other.    Lord  Hardwicke 
[vol.  II.  *642] 
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£450  and  interest.  A  afterwards  agreed  with  C  for  the  sale  of 
the  premises  for  £900,  and  subsequently,  in  consideration  of  £900 
conveyed  the  premises  to  C  and  his  heirs.  In  the  covenant  against 
encumbrances  the  mortgage  made  to  B  was  excepted,  and  it  was 
added,  "which  said  principtrl  money  of  £450  with  interest  thereof 
from  the  10th  day  of  February  last  past  before  the  date  hereof  is  to 
be  paid  and  discharged  by  the  said  C  (the  purchaser),  his  heirs  and 
assigns,  out  of  the  consideration  money  in  this  present  deed  expressed."  (x) 
And  endorsed  on  the  conveyance  was  a  receipt,  signed  by  A  (the 
vendor),  acknowledging  the  receipt  of  the  £900  thus,  "£450  sterling 
in  money  on  the  perfection  of  the  deed,  and  £450  al-  jj^t^g™ 
lowed  on  account  of  the  mortgage."  C  did  not  pay  off  form%,rt*rf'° 
the  mortgage  debt  in  his  lifetime,  and  devised  the  prem-  '^^p""®- 
ises  to  D  in  fee,  whom  he  made  his  residuary  legatee  and  executor. 
D  also  died  without  paying  off  the  mortgage  debt,  and  by  his  will 
devised  the  estate  in  question  to  E  in  fee,  and  bequeathed  the  residue  of 
his  personal  estate  to  F,  whom  with  another  he  made  executors.  Lord 
Lifford  decreed  that  the  mortgage  was  to  be  considered  as  the  debt  of 
C  (the  original  purchaser),  and  that  his  personal  estate,  which  came  to 
the  hands  of  D  his  executor,  and  since  to  the  hands  of  F  (the  residuary 
legatee  and  one  of  the  executors  of  D),  was  liable  to  its  liquidation,  (y) 
Against  this  decree  F  appealed  to  D.  P.,  contending  that  the  mort- 
gage was  not  the  debt  of  C,  and,  if  it  were,  that  E,  as  the  devisee  of 
D,  the  devisee  of  C,  was  not  entitled  to  have  it  exonerated  out  of  the 
assets  of  C  the  original  testator.  *0n  the  other  side  it  was  insisted 
that  the  transaction  of  C  with  A  was  upon  the  face  of  it  a  contract, 
not  for  the  purchase  of  the  equity  of  redemption  only,  but  of  the  land 
itself.  The  plain  intent  of  the  deed  was  to  put  the  purchaser  in  the 
place  of  the  vendor,  who  was  to  be  no  longer  liable,  (2)  and,  that  he 
might  not  be  so,  a  sufficient  part  of  the  purchase  money  was  left  in 
the  purchaser's  hands  for  satisfaction  of  the  mortgage,  the  purchaser 
thereby  taking  upon  himself  the  vendor's  bond  and  covenant  for  pay- 
ment of  the  mortgage,  as  fully  as  if  he  had  himself  covenanted  to  pay 

(a;)  It  appears  from  the  answer  of  the  certainly  not  material, 

defendant  in  the  original  cause,  that  there  [(y)  Wallis,  by  Lyne,  45.] 

was  a  covenant  to  indemnify  the  vendor  (2)  /.  e.,  as  between  the  vendor  and 

from  the  debt,  but  it  is  not  stated  in  the  vendee,  for  it  is  clear  they  could  not  af- 

case,  and  according  to  the  view  in  which  feet  the  right  of  the  mortgagee  to  resort 

that  circumstance  is  now  regarded,  was  to  the  vendor,  his  original  debtor. 
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it  off,  and  either  the  vendor  or  mortgagee  might  upon  that  contract 
have  compelled  him  to  pay  it  off.     The  decree  was  affirmed. 

Of  this  case  Lord  Thnrlow  has  observed,  (a)  "  The  House  of  Lords 
Earl  of  Beivi-  ^^"^^  °^  ^  "different  opinion  to  what  I  entertain  upon  this 
fort  5^*?"  case :  the  personal  estate  never  was  liable,  and  the  party 
^^ThSSw.  never  was  liable  to  an  action  of  covenant.     In  that  case 

George  {i.  e.,  D  in  the  preceding-  statement)  had  a  fee 
simple  in  the  estate;  he  was  capable  of  giving  it  after  the  charges 
were  extinguished ;  however  it  was  held,  oontrary  to  my  opinion,  that 
the  personal  estate  was  liable." 

It  is  true  that  the  purchaser  was  not  liable  to  an  action  of  covenant 

at  the  suit  of  the  mortgagee  (to  whom  his  lordship  must 

Observations.       ,  /•  iv         ,  ^    ^        ^  ,       -,      ,       K^„     ,  . 

have  reierred),  who  was  not  a  party  to  the  deed.  If  this 
be  considered  necessary,  in  order  to  transfer  the  debt  to  the  purchaser 
as  between  his  own  representatives,  it  is  idle  to  say  that  the  mort- 
gage money  may  form  part  of  the  price  between  the  mortgagor  and  his 
vendee.  But  surely  there  can  be  no  doubt  that  the  purchaser  would 
be  liable  to  an  action  for  money  had  and  received,  at  the  suit  of  the 
mortgagee,  where,  as  in  Belvidere  v.  Eochfort,  the  mortgage  debt 
constitutes  part  of  the  purchase  money,  and  is  retained  by  him  ex- 
pressly on  account  of  the  mortgagee.  To  affirm  that  the  mortgage 
debt  does  not  form  part  of  the  price  in  such  a  case,  is  virtually  to 
declare  that  it  never  can. 

Lord  Thurlow's  disapproval  of  this  case  is  rendered  more  extraor- 
observations  binary  by  the  circumstance  of  his  having  been  the  leading 
B^tMdl°ev.  counsel  for  the  respondent  in  the  appeal,  and,  it  is  prob- 
Eoohfort.  ahle^  contributed  greatly  by  the  force  of  his  arguments 

(which  are  unanswerable)  to  the  result.  But  the  writer  cannot  help 
dis*trusting  his  own  impressions  upon  the  subject,  strong  as  they  cer- 
tainly are,  when  he  finds  that  the  opinion  of  Lord  Thurlow  (himself 
a  high  authority)  has  been  acquiesced  in  by  Lord  Alvanley,  who  in 
Woods  V.  Huntingford,  (6)  said,  "  Lord  Thurlow  intimates  his  doubt 
of  Lord  Belvidere  v.  Rochfort,  upon  which  therefore  I  shall  not  rely, 
OS  there  are  many  difficulties  occurring  against  that  judgment,  though  by 
so  high  an  authority." 

[In  Barry  v.  Harding  (c)  the  conveyance  of  the  estate  to  the  testator 

(o)  See  Tweddell  v.  Tweddell,  2  B.  C.        (6)  3  Ves.  131. 
0. 107.  [(o)  1  Jo.'&  Lat.  475.] 
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Conveyance  In 


was  expressed  to  .be  made  by  the  mortgagor  and  mort- 
gagee, in  consideration  of  the  amount  of  the  mortgage  ofmorfgl^e" 
money  paid  to  the  latter,  and  of  a  further  sum  (stated  to  ^oaerTum, 
be  the  price  of  the  equity  of  redemption)  paid  to  the  ^^l^"^^^^ 
former ;  but  in  fact  the  mortgage  money  was  never  paid,  ®='*°"'*- 
and  the  mortgagee  never  executed  the  deed.  Under  these  circum- 
stances Sir  E.  Sugden  held  that  there  was  no  contract  between  the 
vendor  and  purchaser  to  make  the  mortgage  money  tlie  debt  of  the 
Jatter,  the  only  contract  was  that  it  should  be  immediately  paid,  and 
he  held  that  this  did  not  throw  the  debt  personally  on  the  purchaser,] 

It  were  much  to  be  wished,  that  instead  of  adopting  a  rule  out  of 
which  have  grown  so  many  distinctions,  the  courts  origi- 
nally had  said,  that,  wherever  a  man  purchases  an  equity  remark  on 
of  redemption,  since  he  is  liable  in  equity,  whether  he 
makes  an  express  stipulation  or  not,  (d)  to  indemnify  the  vendor  from 
the  payment  of  the  mortgage  debt,  and  his  own  personal  estate  has  in 
«ffect  had  the  benefit  of  it  in  the  reduced  price  of  the  estate,  the  debt 
has  become  for  all  purposes  his  own.     But  whatever  be  the  purchaser's 
intention  on  the  subject,  such  intention  should,  in  order  to  avoid  dis- 
pute be  distinctly  expressed  in  the  deed  by  which  the  equity  of  redemp- 
tion is  conveyed  to  him. 

[The  statute  17  and  18  "Vict.,  c.  113,  has  rendered  these  distinctions 
comparatively  unimportant.  For  even  assuming  the  purchaser  to  have 
made  the  debt  his  own,  it  seems  that  the  statute  interposes,  and,  unless ' 
a  contrary  intention  is  signified  by  some  further  act  of  the  deceased, 
makes  the  mortgaged  land  the  primary  fund  for  payment  of  the  charge 
upon  it.  (e) 

Another  exception  to  the  general  rule  is  where  the  mortgage  *money 
never  was  strictly  a  debt  but  merely  money  agreed  to  be  ^^^^^  settled 
settled,  even  though  the  security  comprise  a  covenant  for  by'^mOTr'aee 
payment.     In  such  cases  the  mortgaged  property  is  pri-  aoha?ge°in"''' 
marily  charged.     Thus  where  a  testator  on  the  marriage  *''*  ^'"^' 
of  his  daughter  agreed  to  secure  to  trustees  £6000  for  her  marriage 
portion,  to  be  paid  at  the  end  of  twelve  months  after  his  death,  and 
for  that  purpose  demised  certain  lands  to  the  trustees  for  a  term  of 
years  by  way  of  mortgage  for  securing  the  principal  sum  and  interest, 

(d)  See    Lord    Eldon's  judgment    in        [(e)  Per  Romilly,  M.  R.,  in  Hepworth 
Waring  v.  Ward,  7  Ves.  337.  v.  Hill,  30  Beav.  483. 
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for  the  payment  of  which  he  also  bound  himself  personalty  by  cove- 
nant, and  then  devised  the  lands  subject  to  the  charges  and  encum- 
brances existing  thereon,  Sir  L.  Shadwell,  V.  C,  said  the  covenant 
was  a  mere  matter  of  form  .and  only  auxiliary,  and  that  at  the  time 
the  charge  was  created  it  was  not  the  personal  debt  of  the  party,  but 
merely  a-  provision  by  settlement  which  must  be  satisfied  out  of  the 
property  on  which  it  was  secured.  (/) 

Again,  where  a  tenant  for  life  of  settled  property  raises  by  mortgage 
Money  raised     under  a  powcr  a  sum  of  money  for  his  own  use,  and 

under  power  /.   .       i  ,  ■    , 

by  tenant  for  covenants  for  payment  of  it,  his  personal  estate  is  not 
personal  debt;  primarily  liable,  though  it  received  the  benefit;  (5')  and 
the  same  holds  with  respect  to  a  debt  incurred  and  secured  on  the 
°o|'^™*y  property  by  the  settlor  himself,  prior  to  the  settlement^ 
to  \^oii  the  which  is  afterwards  made  expressly  subject  to  the  charge,(A) 
m^t^ubjeot.  ^nd  if  the  settlor  subsequently  pays  off  any  of  the  charges 
he  becomes  himself  an  encumbrancer  to  that  extent,  (i)  On  the 
coTCtra  where  a  Other  hand,  where  the  settlement  contains  a  covenant 
the^oSge.''"'''  for  payment  of  the  charge  by  the  settlor  his  personal 
estate  is  primarily  liable.  ( j) 

Where  a  tenant  for  life  with  a  power  to  charge  and  (after  interme- 
diate limitations)  the  remainder  in  fee  to  himself  creates  a 
feiiuretf  charge,  and  afterwards  by  failure  of  the  intermediate  lim- 

)ife^e°of*  *"  itations  becomes  entitled  in  fee,  it  does  not  seem  certain 
^^pri-"*°  whether  *his  personal  estate  would  be  primarily  liable ; 
S^d^aid'^  clearly  if  he  had  died  tenant  for  life  it  would  not,  (A)  and 
mee  vena.         perhaps  even  the  devolution  upon  him  during  his  life  of 

(/)  Graves  v.  Hicks,  6  Sim.  398 ;  and  &  Be.  131 ;  per  Lord  Eldon,  Ex  parte 

Coventry  v.  Coventry,  2  P.  W.  222,  1-  Stra.  Digby,  Jac.  235  ;  Jameson  v.  Stein,  21 

596 ;  Edwards  v.  Freeman,  2  P.  W.  437  ;  Beav.  5 :  in  Vandeleur  v.  Vandeleur,  the 

Ljmoy  V.  Duke  of  Athol,  2  Atk.  444 ;  settlor  paid  off  some  of  the  charges,  and 

Lechmere  v.  Charlton,  15  Ves.  193 ;  Loose-  declared  such  payment  to  be  in  ease  of 

'  more  v.  Enapman,  Kay  123.  the  estate,  and  the  remainder  only  con- 

{g)  Jenkinson  v.  Harcourt,  Kay  688;  tinned  on  the  estate, 

in  this  case  the  power  was  an  absolute  (j)  Barham  v.  Earl  of  Clarendon,  10 

power  over  the  whole  estate,  which  makes  Hare  126 ;  the  covenant  need  not,  it  is 

it  stronger,  as  more  nearly  approaching  a  conceived,  be  an  express  covenant  for 

mortgage  by  an  owner  in  fee.  payment    of   the  charge,  the    ordinary 

(A)  Vandeleur  v.  Vandeleur,  9  Bli.  (N.  covenants  for  title  would  have  the  same 

S.)  157,  3  CI.  &  Fin.  82 ;  Ibbetson  v.  lb-  effect. 

betson,  12  Sim.  206;  and  see  Lewis  v.  (k)  See  per  Lord  Eedesdale,  Noel  v. 

Nangle,  1  Cox  240 ;  Alen  v.  Hogan,  LI.  Lord  Henley,  Dan.  331, 332 ;  Lady  Lang- 

&  Go.  temp.  Sugd.  231.  dale  v.  Briggs,  8  D.,  M.  &  G.  391. 

(i)  Id. ;  Kedington  v.  Bedington,  1  Ba. 
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the  fee  simple  in  possession  would  not  be  held  to  change  the  order  of 
liability.  (I)  In  the  converse  case,  namely,  where  a  settlor  with  rever- 
sion in  fee  to  himself  covenants  to  discharge  the  settled  estate  from  an 
■encumbrance  primarily  charged  thereon,  and  afterwards  by  failure  of 
the  limitations  in  his  lifetime  becomes  again  entitled  to  the  inheritance, 
it  seems  less  open  to  question  that  his  personal  liability  ceases,  since 
the  money  would  be  at  home  in  the  hands  of  the  covenantor,  (m) 

By  statute  17  and  18  Vict.,  c.  113,  it  was  enacted,  that  "  When  any 
person  shall,  after  the  31st  of  December,  1854,  die  seized 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  viot.,  o.  U3, 
hereditaments  which  shall  at  the  time  of  his  death  be  ^e'dfbtB 
charged  with  the  payment  of  any  sum  or  sums  of  money  chargeable 

1  n  11  in  1       1  ■         '11    on  land. 

by  way  oi  mortgage,  and  such  person  shall  not  by  his  will 
or  deed  or  other  document  have  signified  any  contrary  or  other  inten- 
tion, the  heir  or  devisee  to  whom  such  land  or  hereditaments  shall 
•descend  or  be  devised  shall  not  be  entitled  to  have  the  mortgage  debt 
■discharged  or  satisfied  out  of  the  personal  estate  or  any  other  real  estate 
■of  such  person,  (n)  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  dififerent  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage  debts  with 
which  the  same  shall  be  charged,  every  part  thereof,  according  to  its 
value,  bearing  a  proportionate  part  of  the  mortgage  debts  charged  on 
the  whole  thereof:  Provided  always,  that  nothing  herein  contained 
shall  affect  or  diminish  any  right  of  the  mortgagee  on  such  lands  or 
hereditaments  to  obtain  full  payment  or  satisfaction  of  his  mortgage 
<lebt  either  out  of  the  personal  estate  of  the  person  so  dying  as  afore- 
said or  otherwise :  Provided  also,  that  nothing  herein  contained  shall 
affect  the  rights  of  any  person  claiming  under  or  by  virtue  of  any  will, 
deed  or  document  alreadv  made  or  to  be  made  before  the  1st  of  Janu- 
ary, 1855."  13 

(l)  See  Scott  v.  Beeeher,  5  Mad.  96 ;  in  New  York,  (1  E.  S.  749,  ?  4) ;  Mosely 

Lord  Ilchester  v.  Lord  Carnarvon,  1  Beav.  «.  Marshall,  27  Barb.  42  ;  Halsey  v.  Eeed, 

209.     But  see  per  K.  Bruce,  V.  C,  1  Y.  9  Paige  446 ;  Johnson  v.  Corbett,  11  Id. 

&  C.  C.  C.  711.  265  ;  and  has  been  held  to  apply  notwith; 

(m)  Per  Turner,  V.  C,  Barham  v.  Earl  standing  a  general  direction  to  pay  debts, 

of  Clarendon,  10  Hare  133.  Taylor  v.  Wendel,  4-Bradf.  324 ;  but  not 

(m)  I.  e.,  other  than  that  so  descended  where  the  direction  is  to  pay  ''  all  debts 

-or  devised,  per  Jessel,  M.  E.,  9  Ch.  D.  on  bond  and  mortgage,"  Eapalye  v.  Eap- 

17.]  alye,  27  Barb.  620 ;  nor  where  a  debt  is 

13.  A  similar  statute  has  been  enacted  for  purchase  money  unsecured  by  mort- 
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Copyholds  are  within  this  ace,  (o)  but  the  words  "heir  or  de*visee 
Includes  *°  whom  such  lands  or  hereditaments  shall  descend- or  be 

copyholds.  devised,"  had  the  effect  of  excluding  leaseholds,(p)  and  a 
share  of  money  to  arise  by  sale  of  land  previously  settled  on  trust  to- 
sell,  (q)  although  the  preceding  words  "  interest  in  lands  or  heredita- 
ments" would  have  included  them. 

The  act  applies  to  an  equitable  mortgage  by  deposit  of  title  deeds, •(»-)■ 
Equitable  "^u*  '*  appeared  doubtful  whether  the  words  "  charged  by 
mortgage.  ^^y  ^f  mortgage "  covered  a  charge  under  which  fore- 
closure was  not  the  remedy,  e.  g.,  a  conveyance  on  trust  for  sale.  A 
Trust  for  sale,  vcfldor's  lien  for  unpaid  purchase  money,  though  an  en- 
cuYnbrance,  (s)  was  clearly  not  within  those  words.  (<)  And  land! 
Vendor's  Uen.  charged  by  will  generally  with  debts  and  legacies,  and 
so  devised,  is  not,  in  the  hands  of  the  devisee,  land  charged  with 
a  sum  by  way  of  mortgage,  witliin  the  act,  unless  and  until 
charge  of  the  amount  is  ascertained  and  the  devisee  has  "  expressly 

taken  the  estate  subject  to  such  ascertained  charge."  (w) 

The  contrary  or  other  intention  required  to  exclude  the  operation. 
,„,  ^      ,        of  this  act  was  held  to  be  signified  if  a  testator  gave  the 

What  words  •  i  ^    i  •  i  i 

S^'tat'te*      residue  of  his  real  and  personal  estate,  (a?)  or  his  per- 
sonal estate,  (y)  upon  trust  for,  or  charged  with,  the  pay- 
ment of  his  debts,  without  express  reference  to  mortgage  debts. 

But  the  Stat.  30  and  31  Vict.,  c.  69,  after  reciting  that  doubts  might 

gage,  Lamport  v.'Beeman,  34  Barb.  239  ;  255. 

or  for  purchase  money  on  contract  to  pur-  (t)  Hood  v.  Hood,  26  L.  J.,  Ch.  616. 

chase  not  completed  at  testator's  death,  («)  Hepworth  v.  Hill,  30  Bear.  476. 

Johifson  V.  Corbett,  vhi  supra.  The  point  here  decided  seems  not  to  be- 

[(o)  Piper  V.  Piper,  1  J.  &  H.  91.  touched  by  the  subsequent  acts. 

(p)  Solomon  v.  Solomon,  33  L.  J.,  Ch.  (a;)  Stone  v.  Parker,  1  Dr.  &  Sm.  212  ;. 

473 ;  Gall  v.  Fenwick,  43  L.  J.,  Ch.  178  ;  Allen  v.  Allen,  30  Beav.  395 ;  Newmaa 

Hill  V.  Wormsley,  4  Ch.  D.  665.  v.  Wilson,  31  Beav.  33. 

Iq)  Lewis  v.  Lewis,  L.  E.,  13  Eq.  218.  (y)  Smith  </.  Smith,  3  Gif.  263;  Mel- 

(r)  Pembrooke  v.  Friend,  1  J.  &  H.  lish  n.  Vallins,  2  J.  &  H.  194 ;  Eno  v. 

132 ;  Coleby  v.  Coleby,  L.  E.,  2  Eq.  803  Tatham,  3  D.,  J.  &  S.  451 ;  Moore  d. 

(though  in  terms  as  "  collateral  security "  Moore,  1   D.,  J.  &  S.  602 :   overruling 

for  money  lent  on  promissory  note) ;  Davis  Eowson  d.  Harrison,  31  Beav.  207.    Bub 

V.  Davis,  W.  N.  1876,  p.  242.   Foreclosure  not  by  a  mere  direction  that  his  debts 

is  the  regular  remedy  under  an  eq  uitable  should  be  paid  as  soon  as  might  be,  Pem- 

mortgage,  whether  the  deposit  is  or  is  not  brooks  v.  Friend,  1  J.  &  H.  132 ;  Coote 

accompanied  by  an  agreement  to  execute  v.  Lowndes,  L.  E.,  10  Eq.  376  ;  or  should 

a  legal  mortgage,  Pryce  v.  Bury,  L.  R.,  be  paid  out  of  his  estate,  Woolstencrofl 

15  Eq.  153,  II.  u.  Woolstencroft,   2    D.,   F.   &  J.  347 ;. 

(s)  Barnwell  v.  Iremonger,  1  Dr.  &  Sm.  Brownson  v.  Lawrance,  L  E.,  6  Eq.  1. 
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exist  upon  the  construction  of  the  former  act,  and  that  it 
was  desirable  that  such  doubts  should  for  the  future  be  stat.  so  and  31 
removed,  enacts  (§1)  that  in  the  construction  of  the  will 
of  any  person  dying  after  31st  December,  1867,  "a  general  direction  ^ 
that  the  debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out  of 
his  personal  estate  shall  not  be  deemed  to  be  a  declaration  of  an  inten- 
tion contrary  to  or  other  than  the  rule  established  by  the  *said  act, 
unless  such  contrary  or  other  intention  shall  be  further  declared  by 
words  expressly  or  by  necessary  implication  referring  to  vendor's  Men. 
all  or  some  of  the  testator's  debts  or  debt  charged  by  way 
of  mortgage  on  any  part  of  his  real  estate;"  and  (§  2),  that  "in  the 
construction  of  the  said  act  and  of  this  act  the  word  '  mortgage '  shall 
be  deemed  to  extend  to  any  lien  fpr  unpaid  purchase  money  upon  any 
lands  or  hereditaments  purchased  by  a  testator" 

"The  meaning  of  Sect.  1  (said  Sir  G.  Giffard,  V.  C),  though  not  so 
happily  expressed  as  it  might  be,  appears  to  be  this,  that 

.»  .  ,  .  1.         .  ,  .  ,       ,    ',,    ,        Whatworda 

II  a  testator  wishes  to  give  a  direction  which  shall  be  exclude  the 

°  statutes. 

deemed  a  declaration  of  an  intention  contrary  to  the  rule 
laid  down  by  L.  King's  act,  it  must  be  a  direction  applying  to  his 
mortgage  debts  in  such  terms  as  distinctly  and  unmistakably  to  refer  to 
or  describe  them."  («)  And  although  the  act  speaks  only  of  the  in- 
sufficiency of  a  direction  to  pay  debts  out  of  personal  estate,  it  has  been 
decided  that  a  direction  to  pay  out  of  real  estate,  or  out  of  real  and  per- 
sonal estate,  is  also  insufficient  to  exonerate  the  mortgaged  property, 
unless  mortgage  debts  are  expressly  or  impliedly  referred  to.  (a)  It 
has  also  been  held  that  such  a  reference  cannot  be  implied  from  a  direc- 
tion to  pay  the  debts  "  in  aid  of  the  personal  and  in  exoneration  of  the 
real  estate,"  (6)  or  simply  "  in  exoneration  of  the  real  estate."  (0) 

The  word  "testator"  as  used  in  Sect.  2  was  another  of  the  "unhappy  " 
expressions  occurring  in  these  acts.  Its  effect  was  to  exclude  a  lien  for 
pardiase  money  where  the  purchaser  died  intestate,  [d)  Moreover,  this 
act  omitted  to  provide  for  the  case  of  leaseholds  "unhappily"  excluded 
from  the  first. 

(z)  Nelson  v.  Page,  L.  E.,  7  Eq.  25.  and  other  debts  ;  and  per  Malins,  V.  C, 

[a)  In  re  Newmarch,  9  Ch.  D.  12 ;  Gall  Lewis  v.  Lewis,  L.  E.,  13  Eq.  227.    And 

V.  Fenwick,  43  L.  J.,  Ch.  178  ;  In  re  Eos-  see  now  40  and  41  Vict.,  c.  34,  stated  fost. 

sjter,  13  Ch.  D.  355.     See  also  Sackville         (6)  In  re  Newmarch,  9  Ch.  D.  12,  dvh. 

V.  Smyth,  L.  E.,  17  Eq.  153,  (b,etler  re-  Bsggallay,  L.  J. 

ported  on  this  point  43  L.  J.,  Ch.  494,)         (c)  In  re  Eossiter,  13  Ch.  D.  355. 

where  however  the  will  drew  a  distinc-         (d)  Harding  v.  Harding,  L.  E.,  13  Eq. 

tion  between  encumbrances  on  real  estate  493. 

[vol.  n.  *648] 


488  ADMINISTEATIOX   OF   ASSETS.  [CHAP.  XLVI. 

By  yet  another  act,  therefore,  it  is  provided  (e)  that  the  former  acts 
Amending  act  "  shall,  as  to  any  testator- or  intestate  dying  after  31st 
40  and  41  Vict.,  December,  1877,  be  held  to  extend  to  a  testator  or  in- 
testate dying  seized  or  possessed  of  or  entitled  to  any  land 
or  other  hereditaments  of  whatever  tenure  which  shall  at  the  time  of 
Includes  ^^^  death  be  charged  with  the  payment  of  any  sum  or 

leaseholds;        sums  of  money  by  way  of  mortgage  or  any  other  equitable 
charge,  including  any  lien  for  unpaid  purchase  money ;  and  the  devisee 
or  legatee  or  heir  shall  not  be  entitled  to  have  such  sum 

— any  o 

cfiarM*'*  or  sums  discharged  *or  satisfied  out  of  any  other  estate  of 

the  testator  or  intestate  unless  (in  the  case  of  a  testator)  he 
shall  within  the  meaning  of  the  said  acts  have  signified  a  contrary  in- 
tention ;  and  such  contrary  intention  shall  not  be  deemed  to  be  signi- 
fied by  a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate  or  residuary  real  estate." 

Where  the  contrary  intention  is  shown  by  the  substitution  of  another 
fund,  the  question  arises,  is  the  act  ousted  altogether,  so  that  exonera- 
tion may  be  claimed  generally  out  of  the  other  assets  in  the  order  ap- 
pointed by  the  old  law ;  or  is  the  act  excluded  only  to  the  extent  of 
the  substituted  fund,  so  that  if  this  proves  insufiBcient  the  right  to  ex- 
oneration is  exhausted  and  the  burden  comes  back  at  once  to  the  mort- 
gaged land  ?  In  Allen  v.  Allen  (/)  Sir  J.  Romilly,  without  deciding 
the  question,  took  pains  to  show  that  his  opinion  was  in  favor  of  the 
former  view.  But  in  Rodhouse  v.  Mold,  (g)  Sir  B..  Kindersley  decided 
that  the  latter  was  the  correct  view ;  and,  having  regard  to  the  course 
taken  by  recent  decisions  on  the  acts,  this  view  seems  likely  to  prevail ; 
for  if  there  was  once  a  desire  to  give  as  little  effect  to  them  as  possible,  (A) 
those  decisions  show  that  the  desire  has  now  been  removed,  if  not 
reversed. 

The  acts  do  not  prescribe  any  particular  means  for  signifying  an 
intention  to  exclude  the  new  rule.  To  ascertain  whether  such  an  in- 
tention is  shown,  the  whole  will  (or  other  document)  must,  as  in  other 
cases,  be  taken  into  consideration ;  and  herein  the  mode  in  which  the 
mortgaged  estate  is  disposed  of  is  material.     Limitations  in  strict  set- 

(e)  40  and  41  Vict.,  c.  34.  ferred  from  the  substitution  of  another 
(/)  30  Beav.  403.  fund,  there  would  seem  to  be  less  diffi- 
( g)  35  L.  J.,  Ch.  67.    If  the  terms  used  culty  in  holding  the  act  to  be  wholly  ex- 
import  simply  and  directly  an  intention  eluded. 

to  exonerate  the  mortgaged  land,  and  do  (A)  See  per  Jessel,  M.  R.,  Gall  v.  Fen- 

not  merely  leave  that  intention  to  be  in-  wick,  43  L.  J.,  Ch.  179. 
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tlement  fer  se  are  inconclusive ;  (i)  a  trust  for  sale  at  a  future  time,  with 
a  detailed  disposition  of  the  proceeds  after  deducting  costs  (but  not 
alluding  to  the  mortgage)  possesses  more  weight,  (k) 

The  first  of  the  three  acts  directs  that  every  part  of  the  mortgaged 
hereditaments,  according  to  its  value,  shall  bear  a  propor-  How  charge 
tionate  part  of  the  mortgage  debts  charged  on  the  whole  tJ^f^eeStoe 
thereof;  subject,  however,  with  the  other  provisions  of  ome^'^n'd^ 
the  act,  to  a  contrary  or  other  intention  appearing  by  the  "i^sed; 
will  or  deed  or  other  document  of  the  person  creating  the  charge.  {I) 
In  *Brownson  v.  Lawrance,  (m)  it  was  held  by  Lord  Romilly  that  the 
fact  of  the  mortgagor  having  specifically  devised  part  of  the  mortgaged 
estate,  and  left  the  other  part  to  pass  by  a  residuary  devise,  was  of 
itself  an  expression  of  his  intention  that  the  part  which  passed  by  the 
residuaiy  devise  should  be  primarily  liable  to  the  whole  debt.  But  it 
is  difiBcult  to  maintain  this  since  Hensman  v.  Fryer ;  (n)  and  in  Sack- 
ville  V.  Smyth,  (o)  where  the  mortgagor  devised  all  his  real  estate  to 
A  subject  to  a  life  estate  in  a  specific  portion,  it  was  held  by  Sir  G. 
Jesse],  M.  R.,  that  the  life  estate  was  subject  to  a  proportionate  share 
of  the  burden,  viz.,  to  keep  down  the  interest  on  the  specifically  de- 
vised portion.  He  did  not  agree  with  Brownson  v.  Lawrance.  In 
Stringer  v.  Harper,  [p)  where  a  testator  mortgaged  estate  A  for  £800, 
and  OQ  the  same  day  created  an  equitable  mortgage  on  estate  B  by  way 
of  further  security  to  the  extent  of  £200,  and  afterwards  by  a  will 
dated  in  1855  devised  B  specifically,  but  made  no  disposition  of  A ; 
it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  case  depended  on  the 
construction  of  the  two  written  instruments  of  even  date,  and  not  on 
the  act ;  that  A  was  primarily  charged,  and  B  only  in  aid,  for  part  of 
the  debt. 

Tlie  acts  do  not  expressly  provide  for  the  common  case  of  a  mortgage 
including:  both  land  and  personal  chattels.     But  it  has 

o  i  _  — where 

been  held  that  the  debt  must  in  such  a  case  be  apportioned  sonaf"ro^rty 
between  the  land  and  the  chattels  as  it  would  have  been  S^erf"**** 
before  the  acts,  (q)    The  words  in  the  first  act  which  make 

(i)  See  per  Wood,  V.  C,  Pembrooke  v.  (m)  L.  K.,  6  Eq.  1. 

Friend,  IJ.  &  H.  134 ;  Coote  v.  Lowndes,  (m)  L.  R.,  3  Ch.  420,  ante  p.*623,  n.  («). 

L.  B.,  10  Eq.  376.  (o)  L.  E.,  17  Eq.  153,  43  L.  J.,  Ch. 

(k)  Eno  V.  Tatham,  3  D.,  J.  &  S.  443.  494 ,  and  see  per  Malins,  V.  C,  Gibbins 

(I)  On  the  construction  of  directions  for  v.  Eyden,  L.  E.,  7  Eq.  375. 

apportionment 'of  the  charge  between  the  (p)  26  Beav.  33. 

diflferent  estates  charged,  see  Woodward  (g)  Trestrail  v.  Mason,  7  Ch.  D.  655 ; 

V.  Woodward,  5  Jur.  (N.  S.)  1281.  Leonino  v.  Leonino,  10  Ch.  D.  460.    See 
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the  mortgaged  land  as  between  the  different  persons  claiming  through 
or  under  the  deceased  person  primarily  liable  to  all  mortgage  debts 
charged  thereon,  and  which  by  themselves  mighit  seem  to  require  ex- 
oneration of  the  chattels  by  the  land,  must,  it  should  seem,  on  a  fair 
interpretation,  be  controlled  by  the  preceding  clause,  which  defeats 
the  old  right  of  the  heir  or  devisee  to  exoneration,  and  which  is  the 
governing  clause. 

Considering  that  the  clause  last  referred  to  was  the  substantial  *pai-t 
Acts  apply  in  of  the  enactment,  Sir  E.  Kindersley  held  that,  notwith- 
raown°whCTe  Standing  the  words  "as  between  the  persons  claiming 
no  next  o  km.  ij^^gy^j^  qj.  under  the  deceased,"  the  act  applied  in  favor 
of  the  crown  taking  the  personalty  for  want  of  next  of  kin.  (r) 

The  concluding  proviso  of  the  first  act  declares  that  nothing  con- 
tained in  the  act  shall  affect  the  rights  of  persons  claim- 

To  what  cases  .ii      t       i  i 

the  second         ing  under  any  will,  deed  or  document  made  before  1st 

proviso  in  the,  °  •/  i 

first  act  ap-  January,  1855.  The  new  rule  therefore  cannot  apply  to 
any  case  where  a  testator  dying  after  1854  has  by  will 
dated  before  1855  disposed  of  the  mortgaged  property  specifically  or 
has  made  a  general  residuary  devise  of  his  real  estate.  And  a  will 
made  before  1855  is  not  the  less  within  the  proviso  for  having  been 
republished  by  codicil  dated  since  1854.  (s)  But  the  new  rule  does 
apply  as  against  the  heir  if  the  mortgagor  dies  intestate,  although  the 
property  was  purchased  and  mortgaged  by  the  latter  before  1855 ;  for 
on  the  true  construction  of  the  act  the  heir  claims  immediately  by 
descent,  and  not  under  the  deed  of  conveyance.  (<)  The  new  rule  has 
also  been  held  to  apply,  as  against  the  heir,  to  the  case  of  a  testator 
dying  after  1854  and  having  by  will  made  before '1855  made  a  gen- 
eral residuary  bequest  of  his  personal  estate,  but  died  intestate  as  to 
his  mortgaged  estate,  although  the  rights  of  the  residuary  legatee  were 

also  Lipscomb  v.  Lipscomb,  L.  K.,  7  Eq.         ()•)  Dacre  v.  Patriokson,  1  Dr.  &  Sm. 

501 ;  Evans  v.  Wyatt,  31  Beav.  217  ;  Gall  186. 

V.  Fenwiok,  43  L.  J.,  Ch.  178  ;  the  last        (s)  Rolfe  v.  Perry,  3  D.,  J.  &  S.  481. 
two  being  cases  of  freeholds  and  lease-        (<)  Piper  v.  Piper,  1  J.  &  H.  91 ;  what 

holds  before  the  latter  were  brought  with-  was  the  preoise.meaning  of  "  deed  or  doci-i- 

in  the  acts.    In  Lipscomb  r.  Lipscomb,  ment"  in  this  proviso  was  Wt  thought  an 

and  Leonino  v.  Leonino,  there  was  also  a  easy  question.    See  also  Nelson  v.  Page, 

question  whether  on  the  construction  of  L.  E.,  7  Eq.  25,  where  the  mortgaged  es- 

the    mortgages    themselves    the   several  tate  was  purchased  in  1842,  and  had  not 

mortgaged  properties  were  made  liable  in  kpscd,  as  would  appear  by  the  head-note, 

any  particular  order.    And  see  antt  p.  since  the  will  was  made  in  1835. 
*626,  n.  (m). 
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thus  "affected"  by  the  act.  "Affect,"  it  was  said,  must  mean  preju- 
dicially affect ;  otherwise  the  proviso  would  defeat  the  plain  object  of 
the  legislature,  (m)  Bat  p7-ima  facie  "  affect "  is  neutral,  (a;)  and  it  does 
not  seem  that  in  this  particular  proviso  the  object  of  the  legislature  is 
so  very  plain. 

There  is  no  corresponding  proviso  in  either  of  the  amending  or  ex- 
planatory acts.     Scotland  is  excepted  from  all.     And  the  „ 

tr  J  r  ^  statutes  do 

new  rule  does  not  apply  to  chattels  personal,  which  there-  S^'mPpJiT ^ 
fore,  if  pledged  or  mortgaged  by  the  testator,  must  still 
be  redeemed  for  a  specific  legatee  at  the  expense  of  the  general  per- 
sonal estate,  {y)     The  law  therefore  is  certainly  not  sim- 
plified.] 


■ — nor  to  per- 
sonal chattels. 


III. — The  next  subject  of  Inquiry  is  as  to  what  will  exempt  the 
general  personal  estate  from  its  primary  liability  to  debts 
*and  other  charges,  for  which  the  testator  has  provided  exempt  per-- 
another  fund  ;  in  other  wbrds,  what  demonstrates  an  in- 
tention that  such  primary  liability  shall  be  transferred  to  the  fund  in 
question ;  a  point  which,  it  will  be  seen,  has  been  a  prolific  source  of 
litigation.  14 


(«)  Power  V.  Power,  8  Ir.  Ch.  Eep.  340. 
(a;)  See  ante  vol.  I.,  p.  *41,  n.  (<). 
(jr)  Lewis  V.  Lewis,  L.  K.,  13  Eq.  218.] 
14.  Personal  property  may  be  exoner- 
ated from  liability  for  debts  by  any  lan- 
guage making  such  intention  plainly  ap- 
pear, Marsh  v.  Marsh,  10  B.  Mon.  361 ; 
Seaver  v.  Lewis,  14  Mass.  83 ;  Hancock  v, 
Minot,  8  Pick.  37  ;  Bane  v.  Wick,  14  Ohio 
St.  505  ;  Walker's  Estate,  3  Bawle  241  ; 
Lightfoot  II.  Lfghtfoot,  27  Ala.  351; 
Broadwell  ii.  Broadwell,  4  Mete.  (Ky.) 
290 ;  Euston  v.  Euston,  2  Yea.  63  ;  Scott 
V.  Morrison,  5  Ind.  551 ;  Estate  of  Wood- 
worth,  31  Cal.  595  ;  Dunlap  v.  Dunlap,  4 
Desaus.  305,  329. 

"  It  is  only  necessary  that,  from  the 
whole  testamentary  disposition  taken  to- 
gether, there  should  appear  on  the  part 
of  the  testator  an  intention  so  expressed 
as  to  convince  SLJudicfud  mind  that  it  was 
meant  to  charge  the  real  estate  so  as  to 
exempt  the  personal,  or  to  make  them 
both  abate  and  contribute  ratably,"  Wag- 


ner, J.,  in  Brant's  Will,  40  Mo.  266,  27^. 

Where  the  personalty  is  given  by  a 
nuncupative  will,  and  there  is  sufficient 
real  eetate  to  pay  the  debts,  this  will  be 
taken  as  an  intention  to  exonerate  the 
personalty  from  payment  of  debts,  MeCul- 
lom  V.  Chidester,  67  111.  477. 

In  this  case,  at  page  479,  it  was  said  by 
Thornton,  J. :  "  What,  then,  was  the  ef- 
fect of  the  will?  Did  it  bequeath  the 
personal  property  to  Eowena,  subject  tO' 
the  payment  of  debts  ?  Does  the  law  au- 
thorize a  nuncupative  will  only  that  the 
promise,  which  aifords  hope  and  expecta- 
tion, may  be  suddenly  blighted  ?  Under 
such  construction,  one,  in  extremis,  could 
not  bequ&ath  a  valued  memento  to  a^uch 
loved  Mend,  though  he  might  have  mil- 
lions with  which  to  pay  his  debts. 

"  We  have  been  referred  to  no  authority 
bearing  upon  the  question  under  discus- 
sion, and,  after  a  diligent  examination, 
have  been  enabled  to  find  none. 

"  It  is  a  universal  maxim  that  the  de- 
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That  the  making  a  provision  for  debts  or  legacies  out  of  the  real 

estate  does  not  discharge  the  personalty,  is  implied  in  the 

another  fund      Very  terms  of  this  question.     There  must  be  an  intention 

oesTio .  ^^^  ^^j^  ^^  onerate  the  realty,  but  to  exonerate  the  person- 


sign  and  intent  of  the  framers  of  the  law 
«hall  prevail.  It  is  our  duty  to  ascertain 
the  object  and  meaning  of  the  statute, 
from  the  act  itself  and-  from  other  acts  in 
pari  maieria.  The  interpretation  should 
Jiever  lead  to  an  ahsurdity  nor  defeat  the 
-object  of  the  law. 

"  Ordinarily  the  personal  property  of  a 
•deceased  is  the  primary  fund  for  the  pay- 
ment of  debts ;  but,  unless  in  this  particu- 
lar case  the  provisions  of  the  statute  are 
to  be  regarded  as  having  modified  the 
rule,  then  the  statute  as  to  nuncupative 
■wills  will  often  be  inoperative,  though  the 
deceased  may  leave  property  sufficient  to 
fulfil  his  will  as  well  as  to  satisfy  his 
■creditors. 

"  Here  is  real  estate  of  the  value  of  ten 
limes  the  amount  of  the  debts,  chargeable 
vith  no  legacy,  unencumbered  and  liable 
to  be  converted  into  money  by  the  most 
summary  proceedings.  The  creditors  are*- 
in  no  danger  of  loss,  or  even  of  delay,  by 
■compelling  them  to  rely  upon  the  sale  of 
'the  realty,  for  the  money  can  be  realized 
by  a  sale  of  it  almost  as  readily  as  by  the 
«ale  of  the  personalty.  On  the  other 
hand,  grant  to  the  creditors  the  right  first 
to  resort  to  the  personalty,  and  the  devisee 
is  deprived  of  all  benefit  under  the  will, 
and  the  intention  of  the  testator  is  en- 
tirely frustrated.  A  rule  of  law  which 
has  no  application,  by  reason  of  the  facts, 
should  not  operate  such  marked  injustice. 
In  the  one  view,  the  intention  of  the  tes- 
tator .and  the  object  of  the  statute  may 
both  be  preserved,  and  the  creditors  fully 
satisfied  without  expense  or  unreasonable 
■delay.  In  the  other  view,  without  being 
necessary  for  the  protection  of  creditors, 
the  devisee  is  deprived  of  her  bequest, 
given  by  authority  of  law,  and  the  will  is 
disregarded. 


"Courts  should  never  be  driven  to  a 
construction  which  leads  to  an  absurdity, 
confounds  the  law  and  thwarts  the  inten- 
tion. 

"  What  is  the  object  of  the  statute  ?  Its 
own  language  affords  the  answer :  '  A  nun- 
cupative will  shall  be  good  and  available 
in  law  for  the  conveyance  of  personal 
property  thereby  bequeathed.'  It  trans- 
fers the  property  from  one  use  to  another. 
What  was  the  intention  of  the  testator  ? 
It  was  to  give  his  personal  property  to  the 
devisee.  We  know,  then,  the  purpose  of 
the  law  and  the  design  of  the  giver.  They 
must  be  effected  if  consistent  with  the 
rules  of  law.  No  principle  of  law  is  vio- 
lated, in  this  case,  by  strict  fulfilment  of 
the  object  and  intent,  for  ample  provision 
exists  for  all." 

The  direction  in  a  will  that  the  execu- 
tor, out  of  the  testator's  estate,  pay  off  all 
his  just  debts  and  funeral  expenses,  may 
be  taken  to  be  evidence  that  the  testator 
intended  that  the  personalty — ^the  fund  at 
the  executor's  disposal — should  be  first 
used  for  the  payment  of  debts,  Hull  v. 
Hull,  3  Eich.  Eq.  65. 

It  has  been  held  that  where  the  object 
for  which  a  fund  is  exonerated  fails,  the 
exoneration  itself  ceases,  Hawley  v.  James, 
5  Paige  318. 

Where  there  is  no  real  estate,  and  one- 
half  of  the  personalty  is  specifically  be- 
queathed, it  is  not  exonerated  from  its 
share  of  the  debts  of  the  estate,  Briggs  v. 
Hosford,  22  Pick.  288. 

Where  all  testator's  property  is  charged 
with  his  debts,  the  pei-sonal  property  is 
primarily  liable,  Garnett  f.  Macon,  1 
Brock,  C.  C.  185 ;  West  v.  Williams,  15 
Ark.  682 ;  Adams  v.  Bracket,  5  Mete. 
280;  Whitehead  d.  Gibbons,  2  Stockt. 
230;  Gridley  v.  Gridley,  33  Barb.  254. 
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alty ;  not  merely  to  supply  another  fund,  but  to  substitute  that  fund 
for  the  property  antecedently  liable. 

Thus  in  numerous  eases  it  has  been  held  that  neither  a  charge  of 


So  where  it  is  a  legacy  that  is  charged, 
Leavitt  v.  "Wooster,  14  N.  H.  550. 

Where  a  devisee  of  land  is  directed  to 
pay  debts  and  legacies,  and  the  land  is 
limited  over  after  his  death  to  his  chil- 
dren, and  no  disposition  is  made  by  the 
testator  of  his  personal  property,  there  is 
no  exoneration  of  the  personalty,  and  it 
remains  first  liable.  Marsh  v.  Marsh,  10 
B.  Mon.  361.  So  where  the  disposition 
of  the  personal  property  is  only  partial, 
e.  g.,  for  life,  Hoes  v.  Van  Hoesen,  1  N. 
Y.  120.  So  a  charge  of  debts  on  the  real 
property  is  no  exoneration  of  the  person- 
alty, Chapin  v.  Waters,  116  Mass.  146 ; 
Lee,  Appellant,  18  Pick.  288;  Sims  v. 
Sims,  2  Stockt.  161 ;  Kelsey  v.  Western,  2 
N.  Y.  500;  Livingston  v.  Newkirk,  3 
Johns.  Ch.  312 ;  Tole  v.  Hardy,  6  Cow. 
333 ;  Rogers  v.  Rogers,  1  Paige  188,  af- 
firmed 3  Wend.  518 ;  Hawley  v.  James,  5 
Paige  449,  affirmed  16  Wend.  61 ;  Hanna's 
Appeal,  31  Penna.  St.  53 ;  RUey's  Ap- 
peal, 34  Id.  291 ;  Gallagher's  Appeal,  48 
Id.  121 ;  Brisben's  Appeal,  70  Id.  405 ; 
Davis'  Appeal,  83  Id.  348  ;  Miller  v.  Har- 
well, 3  Murph.  (N.  0.)  194 ;  especially  if 
the  charge  is  of  such  debts  as  should  be 
outstanding  at  the  death  of  the  life  ten- 
ant. Brown  v.  Brown,  41'  N.  Y.  515. 

Where  land  is  charged  with  payment 
of  legacies,  and  sufficient  personalty  has 
been  received  by  the  executors  and  wasted, 
the  land  is  discharged  thereby,  Hanna's 
Appeal,  31  Penna.  St.  53. 

But  a  direction  that  a  devisee  pay  a 
certain  l^acy  within  jf  year,  has  been 
held  to  exonerate  the  personalty,  Salis- 
bury V.  Morss,  7  Lans.  359.  So  a  devise 
"subject  to  the  payment"  of  a  certain 
debt,  which  was  not  the  testator's  own 
debt.  Smith  v.  WyckoflT,  11  Paige  49 ;  or 
"  on  condition  that  he  pay  "  debts,  fol- 
lowed by  other  disposition  of  the  person- 
alty, McFait's  Appeal,  8  Penna.  St.  290 ; 


so  where  the  real  estate  is  devised  to  the 
wife  for  life,  and  certain  legacies  are  given 
"  to  be  paid  after  her  death,"  and  the  resi^ 
due  of  the  personal  property  is  given  to 
her,  the  "  residue  "  was  construed  to  mean 
after  payment  of  debts  and  funeral  ex- 
penses, and  the  personalty  was  held  to  be 
exonerated  from  the  legacies,  Clery's  Ap- 
peal, 35  Penna.  St.  54. 

Where  land  is  charged  generally  with 
payment  of  debts,  and  all  the  personal 
property  is  specifically  bequeathed,  this 
amounts  to  an  exoneration  of  the  personal 
property  untU  the  land  descended  and  so 
charged  is  exhausted,  Lightfoot  v.  Light- 
foot,  27  Ala.  351;  Lee,  Appellant,  18 
Pick.  288  ;  Larkin  v.  Mann,  53  Barb.  267  ; 
Carter  v.  Balfour,  19  Ala.  830 ;  Spraker 
V.  Van  Alstyne,  18  Wend.  200,  reversing 
13  Id.  582  ;  Scott  v.  Morrison,  5  Ind.  551 ; 
Dunlap  V.  Dunlap,  4  Desaus.  305 ;  Cor- 
nish V.  WiUson,  6  Gill  299,  317. 

As  to  the  liability  of  descended  lands 
in  exoneration  of  personalty,  it  was  said 
by  Ruffin,  J. :  "  Descended  lands  must  pay 
all  debts  for  which  the  real  estate  is  liable, 
in  exoneration  of  all  but  residuary  lega- 
cies, or  of  other  lands  specifically  devised 
for  the  payment  of  debts.  And  if  the 
creditors  go  upon  the  personalty,  the  lega- 
tees may  have  an  indemnity  out  of  the 
realty.  This  is  an  old  rule  of  the  Court 
of  Chancery.  (Ch.  Ca.  2,  pi.  4.)  It  is 
founded  on  this  :  that  a  man  who  is  able 
to  pay  all  his  debts,  and  has  something 
over  to  give  away,  may  give  it  as  he 
chooses.  He  cannot  indeed  restrain  the 
creditor  from  resorting  to  any  fund  made 
liable  to  him  by  law.-  But  if  the  creditor 
will,  through  mere  caprice  or  convenience, 
go  upon  that  ftmd  which  the  testator  meant 
for  a  particular  donee,  instead  of  that  other 
left  open  alike  by  the  law  and  the  testator 
for  his  satisfaction,  the  donee  shall  be  re- 
imbursed out  of  the  latter.    And  as  to 


494 


ADMINISTRATION   OF  ASSETS. 


[chap.  xlvi. 


.Merc  charge 
on  land  does 
not  exonerate 
personalty. 


debts  on  the  testator's  lands  generally,  or  on  a  specific 
portion  of  them,  (z)  nor  a  devise  upon  trust  for  sale,  how- 
ever formally  or  anxiously  framed,  (a)  nor  the  creation  of 


■deWts  due  by  specialty  in  which  the  heir 
is  bound,  this  priuciple  has  been  extended 
to  the  protection  of  pecuniary  legatees — 
much  more  specific  legatees.  (Hanby  v. 
Roberts,  Amb.  127  ;  Gallon  v.  Hancock,  2 
Atk.  430 ;  Aldrich  v.  Cooper,  8  Ves.  396.) 
If  therefore  the  heir  be  made  to  pay  such 
a  debt,  he  may  reinstate  himself  out  of 
the  executor,  if  there  be  a  residue ;  he- 
cause  both  at  law  and  in  this  court,  that 
is  liable  before  land  ;  but  if  there  be  no 
residue,  but  only  things  given  away  in 
legacies,  he  cannot,  but  must  rest  under 
the  burden.  jB  amverso,  if  such  legacies 
be  applied  to  the  discharge  of  such  a  debt, 
ithe  legatee  shall  be  reinstated  by  standing 
in  the  place  of  the  satisfied  creditor. 
(Hanby  v.  Eoberts.)  It  follows  that  in 
no  case  in  England  can  the  legatee  be  re- 
imbursed out  of  the  laud  for  a  simple  con- 
tract debt,  paid  out  of  his  legacy ;  for  the 
heir  was  not  liable  for  that  to  the  creditor, 
to  whose  rights  and  remedies  only  is  the 
legatee  substituted.  It  is  the  same  here  ; 
because  simple  contract  creditors  can  have 
recourse  to  the  land  only  after  exhausting 
the  personalty,  and  therefore  the  legatee 
cannot  ask  the  land  to  replace  that  per- 
sonalty— which  would  be  an  absurdity,  as 
was  held  in  Miller  v.  Johnson,  (3  Murph. 
194,) "  Eobard^s  v.  Wortham,  2  Dev.  Eq. 
173,  175. 

So  where  there  is  a  devise  and  bequest 
of  real  and  personal  property,  "  except  so 
much  thereof  as  will  pay  my  just  debts 
which  I  think  may  be  done  by  the  grow- 
ing crop,"  other  legatees  are  exonerated, 
Hines  v.  Spruil,  2  Dev.  &  Bat.  Eq.  101. 


See  also  Estate  of  Woodworth,  31  Cal. 
595. 

In  Scott  V.  Morrison,  6  Ind.  551,  653, 
Perkins,  J.,  says :  "  But  it  is  urged  that 
personal  property  devised  will  be  exoner- 
ated till  undevised  real  estate  shall  be  ap- 
plied to  the,  payment  of  debts.  Undevised 
real  estate  would  be  sold  to  discharge  in- 
debtedness before  looking  to  such  estate 
devised.  Such  was  our  statute.  B.  S. 
1843,  p.  488,  ?  20.  But  it  is  decided  in 
numerous  cases  that  the  mere  fact  that 
the  personal  property  is  devised  gener- 
ally to  one  person  and  the  real  estate  to 
another,  even  where  the  real  estate  is  ex- 
pressly charged  by  the  will  with  the  pay- 
ment of  debts,  will  not  exonerate  the  per- 
sonal estate  ;  though  a  specific  bequest  of 
particular  articles  of  personal  property 
would,  in  such  case,  exonerate  them. 
Nor  will  a  general  bequest  of  i>ersonal 
property  exempt  it  from  the  payment  of 
debts,  at  the  expense  of  undevised  real 
estate,  though  a  specific  bequest  would 
have  that  eflfect." 

Not  only  is  a  devisee  accepting  a  devise 
charged  with  a  legacy  personally  liable 
for  its  payment,  but  the  land  devised  is 
liable  for  debts  before  the  legacy  so 
charged,  Hoover  v.  Hoover,  5  Penna.  St. 
351.  So,  too,  where  the  charge  is  contin- 
gent on  deficiency  of  personal  estate, 
Field's  Appeal,  36  Penna.  St.  11. 

A  devisee  accepting  a  devise  of  land 
chai'ged  with  debts,  becomes  personally 
liable,  and  primarily  so  in  exoneration  of 
the  land  in  hands  of  his  grantee,  Elwood 
V.  DiefiTendorf,  5  Barb.  398. 


(a)  White  B.White,  2  Vern.  43;  [French 
».  Chichester,  Id.  568]  ;  Bridgman  v.  Dove, 
3  Atk.  201 ;  [Walker  v.  Hardwick,  1  My. 
&K.396 ;  Ouseleyi).  Anstnither,  10  Beav. 
463 ;  Quennell  v.  Turner,  13  Id.  240.] 


(a)  Lord  Inchiquiu  v.  French,  1  Cox  1, 
1  Wils.  82,  Amb.  33  ;  [SamweU  v.  Wake, 
1  B.  C.  C.  144] ;  Hancox  v.  Abbey,  11 
Ves.  186 ;  [CoUis  v.  Eobins,  1  De  G.  & 
S.  131.] 
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a  term  of  years  for  the  purpose  of  such  charge,  (6)  will  exonerate  the 
personalty. 

Nor  is  it  material  that  the  charge  is  imposed  on  the  devisee  in  the 
terms  of  a  condition,  as  where  real  estate  is  devised  to  A,  he  paying 
the  debts  and  legacies,  (c) 

In  order  to  exonerate  the  personal  estate,  the  very  early  cases  re- 
quired express  words ;  {d)  but  this  rule  was  subsequently 
relaxed,  not  only  by  the  admission  of  implication,  but  implication 
that  implication  was  held  to  be  raised  by  circumstances  of 
a  very  slight  and  equivocal  character,  affording  little  more  than  con- 
jecture, (e)  Judges  of  a  later  period,  however,  feeling  the  evils  to 
which  this  latitude  of  interpretation  had  given  rise,  and  proceeding 
upon  sounder  principles  of  construction,  have,  without  rejecting  impli- 
cation, required  that  it  should  be  supported  by  such  evidence,  collected 
from  the  will,  as  ought  fairly  to  satisfy  a  judicial  mind  of  the  testa- 
tor's intention,  A  wish  has  been  sometimes  intiuiated  that  the  old 
rule  had  been  restored,  but  this  was  impracticable  in  the  state  of  the 
authorities,  and  perhaps  would  have  been  hardly  consistent  with  right 
principles  of  construction,  for  it  is  difficult  to  perceive  any  solid  ground 
for  excluding  im*plication  in  this  more  than  in  any  other  species  of 
case.  The  evil  seems  to  have  consisted  in  the  extreme  laxity  with 
which  the  implication  doctrine  was  at  one  period  applied,  which 
tended  in  effect  to  subvert  altogether  the  rule  establishing  the  primary 
liability  of  the  personal  estate ;  but  this  has  been  so  far  cqfrected  by 
later  adjudications,  as  greatly  to  diminish  the  uncertainty  which  the 

Lands    devised    to    an    executor,    A,  Pinckney,    2    Eich.  Eq.  218 ;    Ford    v. 

charged  with  the  payment  of  a  legacy,  Gaithur,   Id.  270;  PeU  v.  Ball,  Speers 

are  not  discharged  by  payment  by  A  to  Eq.  518. 

his  co-executor,  B,  who  failed  to  distribute.  Lands  charged  with  the  payment  of 

B's  estate  was  held  to  be  primarily  liable  debts  may  be  reached  by  bill  in  equity, 

— then  the  lands  charged — ^but  not  lands  Helm  v.  Darby,  3  Dana  186 ;  Berg  v. 

devised  by  the  testator  to  B  and  conveyed  Badcliff,  6  Johns.  Ch.'302. 

by  him  to  a  bona  fide  purchaser,  Jenkins  (b)  Tower  v.  Lord  Eous,  18  Ves.  132. 

V.  Freyer,  4  Paige  47.  (c)  Bridgman    v.  Dove,   3  Atk.  201 ; 

It  seems  that  if  a  testator  provides  that  Mead  v.  Hide,  2  Vern.  120  ;  Watson  v. 
bis  debts  and  legacies  be  paid  out  of  a  Brickwood,  9  Ves.  447;  [but  see  Lock- 
particular  property,  or  a  particular  fund,  hart  v.  Hardy,  9  Beav.  397,  ante  p.  *635.] 
such  properly  or  fund,  although  it  be  real  (d)  Fereyes  v.  Eobinson,  Bunb.  301. 
estate,  or  the  income  derived  from  real  (e)'  Adams  v.  Meyrick,  1  Eq.  Cas.  Ab. 
estate,  must  be  first  used  for  that  purpose,  271,  as  to  which,  see  2  Atk.  626 ;  3  Ves. 
even  in  exoneration  of  residuary  or  in-  110 ;  Walker  v.  Jackson,  2  Atk.  624,  and 
testate   personal   property,  Pinckney  v.  the  other  cases  referred  to  post. 

[vol.  n.  *653] 
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Rule  now 
established. 


numerous  cases  occurring  on  the  subject  indicate  to  have  prevailed  half 
a  century  ago.  (/)  From  the  nature  of  the  question,  however,  which 
is  ever  presenting  itself  under  new  combinations  of  circumstances,  it  is 
even  now  often  attended  with  no  little  perplexity. 

It  is  well  settled  that  the  intent  is  to  be  collected  from  the  whole 
will,  {g)  and  must  appear  by  "  evident  demonstration," 
"  plain  intention,"  or  "  necessary  implication ; "  15  though 
it  must  be  confessed,  that  such  propositions  rather  change  the  terms 
than  afford  a  solution  of  the  question ;  for,  upon  being  told  that  the 
implication  must  be  necessary,  or  must  amount  to  evident  demonstra- 
tion, we  are  inevitably  led  to  inquire  what  in  judicial  construction  ha"* 
been  held  to  constitute  such  "necessary  implication,"  or  "evident 
demonstration ; "  the  answer  to  which  must  be  an  appeal  to  the  cases. 

It  has  also  long  been  established,  in  opposition  to  some  early  deci- 
Paroi  evidence  sions,  Qi)  that  in  Order  to  exonerate  the  personalty  parol 
inadmissible,  evidence  is  not  admissible,  (i)  and  that  no  inference  of  in- 
tention can  be  drawn  from  the  relative  amount  of  the  personal  estate 
and  debts,  or  of  the  personal  and  real  estate ;  {h)  for  the  fact  that  the 


[(/)  This  was  written  in  1827, 2  Powell 
Dev.  by  Jarm.,  p.  683.] 

[g)  Though  this  has  been  frequently 
stated  as  a  rule  peculiarly  applicable  to 
particular  classes  of  cases,  yet  the  student 
should  be  reminded  that  it  is  not  confined 
to  wn/y  class  ^f  cases,  for  it  wbuld  not  be 
possible  to  specify  any  point  of  testamen- 
tary construction  which  is  excluded  from 
its  operation  ;  nor  is  it  of  novel  or  recent 
introduction,  for  the  old  authorities  never 
denied  the  effect  of  the  context  to  express 
a  particular  intention,  or  control  particu- 
lar expressions.  One  cannot  help,  there- 
fore, feeling  some  surprise  that  Lord  El- 
don  should  treat  the  applicability  of  this 
rule  to  the  cases  under  consideration  as  a 
discovery  of  Sir  W.  Grant.  "We  have,'' 
said  his  lordship,  in  Gittins  v.  Steele,  1 
Sw.  28,  "now  reached  the  sound  rule,  that 
for  the  purpose  of  collecting  the  intention 
every  part  of  the  will  must  be  considered. 
That  rule  was  first  established  by  the 
great  judge  whom  we  have  just  lost,  the 
late  Master  of  the  EoUs." 

15.  Barker's  Appeal,  72  Penna.  St.  421 ; 


Jaoksoii  V.  Hoover,  26  Ind.  511 ;  Lytle  v. 
Beveridge,  58  N.  Y.  592 ;  Davis  v.  Hay- 
den,  9  Mass.  514 ;  Tappan  v.  Deblois,  45 
Me.  122  ;  Hall  v.  Chaffee,  14  N.  H.  215 ; 
GUlis  V.  Harris,  6  Jones  Eq.  267  ;  Parker 
V.  Wasley,  9  Gratt.  477 ;  Johnson  v.  M. 
E.  Church,  4  Iowa  180 ;  Provost  v.  Pro- 
vost, 12  C.  E.  Gr.  (N.  J.)  296  ;  Heyward 
V.  BraUsford,  2  Bay  (S.  C.)  255 ;  Bell  v. 
Hogan,  1  Stew.  (Ala.)  536 ;  Armorer  i;. 
Case,  9  La.  Ann.  288 ;  Kobards  v. 
Wortham,  2  Dev.  Eq.  173.  See  also  am,le 
vol.  L,  p.  33,  note  7,  and  other  cases  there 
cited. 

(A)  Gainsborough  v.  Gttinsborough,  2 
Vern.  252.  [In  Granville  v.  Beaufort,  Id. 
648,  the  evidence  was  admitted  only  to 
rebut  an  equitable  presumption,  which 
was  allowable,  see  ante  vol.  I.,  p.  *416.] 

(i)  Inchiquin  v.  French,  1  Cox  1,  1 
Wils.  82,  Arab.  33 ;  Stephenson  ii.  Heath- 
cote,  1  Ed.  39. 

(A)  Cro.  El.  205 ;  Cowp.  833 ;  1  Cox  9 ; 
2  B.  C.  C.  273,  297 ;  2  Ves.,  Jr.,  593 ;  3 
Ves.  299 ;  [1  Ed.  43]  ;  1  Ba.  &  Be.  315, 
542 ;  1  Mer.  222,  which  overruled  Pre. 
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charges  will  exhaust  the  whole  subject  matter  of  the  residuary  bequest 
does  not  vary  the  construction. 16 

*This  was  decided  in  Tait  v.  Lord  Nortliwick,  [l)  which  is  a  leading 
authority  on  the  general  doctrine.     The  testator  appointed 
certain  estates  to  trustees,  upon  trust  by  sale  or  mortgage  amount^of 
thereof  or  by  sale  of  timber  thereon  to  pay  his  debts,  and  sonaity'not  to 
directed  the  trustees  to  convey  the  lands  not  so  applied  to         ™  ^™  ' 
certain  uses.     He  gave  £100  to  each  of  his  trustees,  and  all  ithe  residue 
of  his  personal  estate  whatsoever  between  his  two  sisters,  and  appointed 
two  of  the  trustees  executors.     Lord  Loughborough  held  that  the  per- 
sonal estate  was  first  to  be  applied,  as  far  as  it  would  go,  to  pay  the 
debts. 

But  in  Gray  v.  Minnethorpe,  (m)  the  same  judge  thought  that  where 
the  purchase  money  of  an  estate,  devised  in  trust  to  be  sold  to  pay 
debts  and  certain  pecuniary  legacies,  was  inadequate  to  pay  the  debts 
alone,  this  circumstance  furnished  an  argument  against  exempting  the 
personal  estate.  Such  an  argument,  however,  seems  to  be  obnoxious 
to  the  reasoning  which  applies  against  making  the  amount  of  the  per- 
sonal estate  a  ground  for  the  exemption ;  since  the  adequacy  of  the 
fund  to  pay  debts  must  depend  upon  the  amount  of  those  debts  at  the 
death  of  the  testator,  and  their  amount  at  that  period  can  afford  no 
indication  of  his  intention  when  he  made  his  will. 

It  is  clear  that  the  charging  the  land  with  (in  addition  to  debts) 
fwneral  or  testamentary  expenses  or  both,  will  not  per  se 
exempt  the  personalty ;  for  although  it  seems  improbable  sion  of  the 
that  the  testator  should  mean  to  create  an  auxiliary  fund  funeral  and 

f.     1  testamentary 

to  answer  expenses  which  are  payable  out  ot  the  personal  expenses  not 
estate  in  priority  to  all  other  claims,  and  which  it  could 
hardly  be  insufficient  to  liquidate,  yet  such  an  argument  amounts  only 
to  conjecture,  and  falls  short  of  that  necessary  implication  which  is  now 
held  to  be  requisite  to  transfer  the  primary  onug  to  the  new  fund. 

Many  opinions  have  been  expressed  on  this  point.  Thus  Lord 
Hardwicke  in  Walker  v.  Jackson  (n)  remarked  that  the    .  .  , 

^^   ''  As  to  funeral 

words  "  debts,  legacies  and  funeral  expenses "  were  only  befnTinoli^eS 
words  of  stvle,  an  observation  in  which  Sir  W.  Grant  in 


Ch.  101 ;  Cas.  temp.  Talb.  202 ;  1  B.  C.  that  chapter. 

C.  457,  n.  (l)  4  Yes.  816. 

16.  As  to  this  point,  see  ante  ch.  XIII.,  (m)  3  Ves.  103. 

and  cases  cited  in  the  several  notes  to  (n)  2  Atk.  624. .   • 

2 1     [vol.  II.  *654] 
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Brydges  v.  Phillips  (o)  seems  to"have  concurred.  The  circumstance 
of  funeral  expenses  being  included  in  the  charge  was  also  disregarded 
by  Lord  Northington  in  Stephenson  v.  Heathcote,  {p)  and  by  Lord 
Kenyon  in  Williams  v.  Bishop  of  .Llandafij  {q)  (though  the  latter 
*judge  decided  in  favor  of  the  exemption,  on  grounds  perhaps  not  less 
equivocal),  and  by  Lord  Manners  in  Aldridge  v.  "Wallscourt.  (r)  On 
the  other  hand,  Sir  R.  P.  Arden,  in  Burton  v.  Knowlton,  (s)  thought 
a  direction  to  pay  funeral  expenses  a  strong  circumstance  in  favor  of 
the  exemption  where  the  trustees  of  the  fund,  on  whom  the  direction 
was  imposed,  were  not  the  executors,  to  whose  duty  it  naturally  be- 
longed. This  case,  however,  has  been  commented  upon  both  by  Lord 
Loughborough  (<)  and  Lord  Eldon  (m)  in  terms  which  throw  great 
doubt  upon  its  authority;  and,  if  it  rest  on  this  ground  (and  it  is 
difficult  to  find  one  more  solid),  the  decision  is  clearly  overruled  by 
the  cases  already  referred  to  and  those  which  remain  to  be  stated. 

Thhs,  in  Gray  v.  Minnethorpe,  [x)  where  the  testator  devised  certain 
lands  to  W.  and  J.  and  their  heirs,  in  trust  to  sell,  and  out  of  the 
moneys  arising  therefrom  to  pay  all  his  just  debts  and  funeral  expenses, 
and  the  residue  over,  and  appointed  his  brother  G.  sole  executor; 
Lord  Loughborough  held  that  the  executor  did  not  take  the  personal 
estate  exempt  from  debts. 

So,  in  Hartley  v.  Hurle,  {y)  where  the  testator  directed  that  all  his 
just  debts  and  funeral  and  testamentary  expenses  be  in  the  first  place 
fully  paid  and  satisfied,  and  then,  .after  making  a  certain  bequest,  de- 
vised all  his  lands  and  hereditaments  and  moneys  in  the  funds  to  A 
and  B,  upon  trust  out  of  the  rents  of  his  lands  and  the  dividends  of 
his  moneys  to  pay  all  his  just  debts,  funeral  and  testamentary 
EXPENSES,  and  certain  legacies,  (z)  and  the  residue  over.  After  other 
bequests,  the  testator  devised  and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  not  by  him  otherwise  given  and  disposed  of 
to  C.  his  daughter,  and  he  appointed  A,  B  and  C  executors.  Sir  R. 
P.  Arden,  M.  E..,  held  that  the  residuary  personal  estate  was  not  ex- 
empt from  the  payment  of  debts. 

(o)  6  Ves.  570.  823. 

(p)  1  Ed.  38.  (m)  Bootie  v.  Blundell,  1  Mer.  229. 

(q)  1  Cox  254.  (x)  3  Ves.  103. 

(r)  1  Ba.  &  Be.  312  ;  post  p.  *662.  (y)  5  Ves.  640. 

(s)  3  Ves.  108.  (z)  The  legacies  were  held  to  be  pay- 

(0  See  Tait  v.  Lord  Korthwick,  4  Ves.    able  out  of  the  real  estate  ovhf,  see  post 
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The  M.  E.  distinguished  this  case  from  Burton  v.  Knowlton,  (a)  on 
the  ground  of  the  general  introductory  words,  which  he 

•J  Ti-  .7  iTin  Remark  on 

said  were  a  direction  to  the  executors  to  pay  the  debts,  &c..  Hartley  «. 
and   therefore   favored   the   non-exemption ;  (6)    but  we 
have  seen  that  a  direction  in  such  terms,  followed  by  the  appropriation 
of  a  jjar*ticular  fund  for  the  purpose,  has  reference  to  the  provision  so 
made,  (c)     Such  a  distinction  is  clearly  untenable. 

So,  in  M'Leland  v.  Shaw,  (d)  where  a  testatrix  devised  certain  lands 
to  trustees  to  sell,  and  out  of  the  money  arising  from 
such  sale  "in  the  first  place  "  desired  her  fdneeal  ex-  held  not 
PENSES  and  the  debts  which  she  should  owe  at  her  death  to  though  charge 

^  extended  to 

be  paid:  secondly,  she  directed  the  payment  of  several  fnnerai 

-*  •' '  ^  ^   •'  expenses. 

sums  to  persons  who  were  creditors  of  her  late  husband. 
She  then  gave  several  legacies,  including  one  to  her  executors  for  their 
trouble,  adding,  "  the  said  several  sums  to  be  paid  by  my  said  ex- 
ecutors and  trustees  out  of  the  money  arising  from  the  sale  of  my  said 
lands,  which  I  do  order  to  be  sold  with  all  convenient  speed  after  my 
decease,  and  such  of  the  said  purchase  money  as  shall  remain  after 
paying  the  said  legacies,  and  the  execution  of  this  my  will,  I  bequeath 
in  the  following  manner."  The  testatrix  then  disposed  of  such  residue. 
There  was  no  disposition  of  the  personal  estate,  otherwise  than  by  the 
appointment  of  executors,  who,  having  legacies  for  their  trouble,  could 
not  take  beneficially,  (e)  The  next  of  kin  claimed  to  take  it  exempt 
from  debts,  legacies  and  funeral  expenses ;  but  Lord  Eedesdale  held 
that  there  were  not  sufiicient  words  to  raise  an  implication  of  intent  to 
exempt  the  personalty  from  these  charges.  He  thought,  however,  that 
the  sums  to  be  paid  to  the  creditors  of  the  husband  were  to  be  satis- 
fied out  of  the  real  estate  only.  (/) 

It  is  not  denied,  indeed,  that  the  subjecting  of  the  real  estate  to  all 
the  charges  which  belong  to  the  personalty,  as  legacies, 
funeral  and  testamentary  expenses,  favors  the  supposition  legacies,  ^^ 
that  the  personalty  is  intended  to  be  given  as  a  specific  testamentary 

/\i  expenses 

legacy,  and  consequently  to  be  exempt;  (^)  but  no  case 

which  rests  On  this  simple  circumstance  is  now  to  be  relied  on.     Such 

(o)  3  Ves.  107.    See  post.  (g)  See  Sir  W.  Grant's  judgment  in 

(b)  See  an  observation  upon  this,  mprd,.  Tower  v.  Lord  Eous,  18  Ves.  139.    Also 

^  (c)  Ante  p.  *591.  Greene  v.  Greene,  4  Mad.  148 ;  Michell 

(d)  2  Sch.  &  L.  538.  v.  Michell,  5  Mad.  69  ;  Driver  v.  Ferrand, 

•    (e)  But  now  see  1  "Will.  IV.,  c.  40.  1  E.  &  My.  681. 
(/)  As  to  this,  see  cases  cited  post. 
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seems  to  be  the  situation  of  Gaskell  v.  Gough,  cited  by  Sir  R.  P. 
Ar4en  in  Burton  v.  Knowlton,  (h)  which,  however,  is  too  loosely  stated 
to  enable  us  to  form  a  satisfactory  opinion  of  the  grounds  of  it.  It 
does  not  appear  who  was  the  executor,  or  in  what  terms  the  per- 
sonalty was  given. 

In  the  much  considered  case  of  Bootle  v.  Blundell,  (i)  the  extensioi> 

of  the  charge  to  funeral  and  testamentary  expenses  seems 

testamentary     *to  have  been  treated  by  Lord  Eldon  as  having  much 

thrown  on         weight,  though  it  was   there  aided  bv  the  circumstance 

real  estate.  o     >  o  ^  ^  j 

that  some  particular  charges  incident  to  the  administration 
of  the  estate,  namely,  that  of  supporting  the  will  against  any  attempt 
to  invalidate  it,  was,  by  a  codicil,  imposed  exclusively  on  the  real  es- 
tate. "  On  looking  through  the  precedents,"  said  his  lordship,  "  it  is 
impossible  to  deny  that  this  is  a  circumstance  on  which  great  stress 
has  always  been  laid,  namely,  where  the  real  estate  is  made  liable  to- 
such  expenses  as  exclusively  regard  the  administration  of  the  personal 
estate,  such  as  the  costs  of  probate,  and  other  costs  sustained  in  the 
execution  of  the  will." 


It  has  been  decided  that  the  expressly  subjecting  the  personal  estate 

to  certain  charges,  to  which  it  was  before  liable,  does  not,. 

sonaity  is  by  forcc  of  the  principle  expressio  unius  est  exohmo  aUerius, 

expressly  .  .,..,.. 

subjected  to       raise  a  necessary  implication  that  it  is  not  to  bear  other 

other  charges. 

charges  not  so  expressly  directed  to  be  payable  out  of  it, 
but  which  are  thrown  upon  the  land. 

Thus,  in  Brydges  v.  Phillips,  (A)  where  the  testator  devised  certain 
real  estate  upon  trust  for  sale,  and  out  of  the  money  arising  thereby  to 
pay  his  debts  and  certain  legacies,  and  devised  over  the  lands  which 
should  remain  unsold.  The  testator  then  gave  certain  other  legacies, 
and  directed  the  last-mentioned  legacies  to  be  paid  out  of  his  personal 
estate,  and  bequeathed  the  residue  of  his  said  personal  estate,  except  as 
aforesaid,  to  his  wife,  whom,  with  two  other  persons,  he  appointed  his 
executrix  and  executors :  Sir  W.  Grant,  M.  R.,  held  that  though  there 
was  room  for  conjecture  that  the  testator  did  mean  to  throw  his  debts 
primarily  upon  the  real  estate,  yet  that  this  did  not  appear  with  a 
sufficient  degree  of  certainty  to  enable  him  judicially  to  collect  such  an 

(A)  3  Ves.  111.    See  also  Kynaston  v.        (k)  6  Ves.  567 ;   [and  see  Davies  v. 
Eynaston,  1 B.  0.  C.  457,  n.,  post  p.  *662,  n.    Ashford,  15  Sim.  42.] 
(t)  1  Mer.  193. 
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intention.  He  said  that  by  directing  the  legacies  to  be  paid  out  of 
the  personal  estate,  the  testator  might  merely  have  intended  to  distin- 
guish those  legacies  from  the  others  which  were  to  be  paid  out  of  the 
real  estate.  His  Honor  also  adverted  to  the  circumstance  that  the 
trustees  and  executors  were  not  wholly  the  same  persons. 

Tliis  principle,  too,  was  strongly  recognized  by  the  same  judge  in 
Watson  w.^Brickwood,  (Z)  which  also  establishes  that  an  in-  provision  as 
timation,  however  anxiously  made,  as  to  the  proportions  i^whiSTthe^' 
and  mode  in  which  the  charge  is  to  be  borne  among  the  reSy^ia  to'be 
devisees  of  the  real  *estate,  will  not  have  the  effect  of  ''°™®" 
onerating  it  primarily;  such  a  clause  being  considered  only  as  pro- 
viding for  the  event,  in  case  the  land  does  become  chargeable,  and  not 
■charging  it  at  all  events.(m)     The  case  was  as  follows  : —  -watsone 
A  testator  devised  all  his  freehold  lands  to  the  use  of  his  Brf'twood. 
nephews  W.  and  E..  and  their  sons  successively  in  strict  settlement, 
with  remainder  to  G.  for  life,  and  such  son  as  he  should 
by  will  appoint,  with  remainder  to  N.  and  his  first  and  hew'nSto 
other  sons  in  tail  male ;  he  then  gave  to  several  nieces  thou^Tiand. 
legacies  in  blank,  and  proceeded  thus  :  "And  I  direct  the 
fiame  legacies  to  be  paid  at  the  end  of  twelve  months  next  after  my 
■decease  by  my  executor  hereinafter  named.     I  give  and  bequeath  all  and 
singular  my  goods,  chattels,  personal  estate  and  effects  whatsoever  and 
wheresoever,  nbt  hereinbefore  disposed  of,  unto  my  said  nephew  W.,  his 
executors,  administrators  and  assigns  forever,  he  paying  thereout  all 
and  singular  legacies,  and  all  my  funeral  expenses  and  simple  con- 
TEACT  debts.      And  whereas  I  have  at  different  times  borrowed  on 
mortgage  and  bond  divers  sums  of  money  of  different  persons,  to 
enable  me  to  make  purchases  of  part  of  the  said  estates  hereinbefore 
limited;  and  being  minded  that  the  whole  should  be  discharged  in 
«q;ual  proportions  by  the  said  W.,  E..,  G.,  and  such  his  son  so  to  be  • 
appointed  as  aforesaid,  as  they  respectively  shall  become  entitled  to 
the  possession  of  my  said  estates  :  Now  I  hereby  will,  order  and  direct, 
that  all  such  sum  or  sums  of  money  as  the  said  W.,  E.,  G.,  or  his  son 

(l)  9  Ves.  447 ;  [and  see  1  Jo.  &  Lat.  the  personal  estate  was  held  to  be  exempt. 

363.]  Such  a  case  seems  to  fall  directly  within 

(m)  But  see  Anderton  v.  Cooke,  cit.  1  the  principle  stated  in  the  text.    It  does 

B.   C.   C.   456 ;   Williams  v.  Bishop  of  not  appear,  however,  whether  the  deci- 

LlandafF,  1  Cox  254,  where  an  estate  was  sions  rested  on  the  words  in  question, 

charged  in  ease  another  estate  devised  upon  See  another  case  of  this  kind,  Dawes  v. 

trust  to  pay  debts  should  be  insufficient ;  and  Scott,  5  Russ.  32,  post  p.  *669. 
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SO  to  be  appointed  as  hereinbefore  mentioned,  or  the  said  N,  shall  pay- 
off and  discharge  during  the  time  each  of  them  shall  be  in  possession 
of  my  said  estates  under  this  my  will,  and  also  all  such  sum  or 
sums  of  money  as  any  of  them  shall  expend,  or  be  put  to  in  the  Court 
of  Chancery,  or  elsewhere,  in  protecting  or  defending  my  said  lease- 
hold estate,  and  a  due  proportion  of  any  of  the  two  last  fines,  to  be 
paid  from  time  to  time  for  the  renewal  of  the  leases  thereof,  shall  be 
a  debt  and  charge  against  the  whole  of  such  estates  in  favor  of  the 
person  or  persons,  his  and  their  executors,  administrators  and  assigns, 
so  paying  off  and  discharging  such  sum  or  sums,  for  so  much  money 
as  shall  be  actually  so  paid  and  expended  ;•  and  I  direct  the  next  taker 
of  all  my  said  estates  under  this  my  will  to  repay  such  *sum  and  sums- 
of  money  as  his  predecessor  from  time  to  time  shall  have  so  paid  off 
and  expended  to  such  person  or  persons,  and  in  such  manner,  as  his 
predecessor  shall  direct  by  any  deed  or  will,  to  be  by  him  duly  exe- 
cuted, and  for  want  thereof  to  the  executor  or  administrator  of  such 
predecessor,  from  time  to  time,  deducting,  from  time  to  time,  the  due- 
share  or  proportion  thereof  of  such  preceding  taker,  until  the  whole 
of  such  sum  or  sums  of  money  shall  be  paid  off;  and  I  direct  the  same 
course  to  be  used  by  each  of  the  takers  in  succession  until  the  full  pay- 
ment thereof,  before  such  next  taker  or  takers  can  have  any  benefit 
under  this  my  will :  it  being  my  will  and  desire,  that  no  part  of  my 
estates  be  sold  or  parted  with,  and  that  all  possible  care  be  taken  and 
observed  in  regard  to  such  leasehold  estates,  as  well  with  respect  to  the- 
renewal  of  leases,  from  time  to  time,  as  with  respect  to  any  dispute 
that  may  at  any  time  hereafter  arise  in  consequence  thereof."  And 
tile  testator  appointed  W.  his  executor.  By  a  codicil,  reciting  the  dis- 
position of  his  estates  to  T.  (the  trustee),  he  gave  the  same  to  J,,  re- 
voked the  former  devise,  and  gave  to  J.  the  powers  and  authorities- 
given  by  the  will  to  T. ;  and  he  further  willed  that  J.  and  his  heirs 
should  and  might,  in  order  to  raise  money  for  the  payment  of  all  and 
singular  his  debts  and  legacies,  from  time  to  time,  mortgage,  with  the 
approbation  of  the  taker  for  the  time  being  of  the  said  estates,  accord- 
ing to  his  said  will,  a  competent  part  of  his  said  f-'eehold  estates  for  so 
much  money  as  should  be  necessary  for  the  purpose,  and  he  directed 
his  trustees  for  the  time  being  to  keep  down  the  interest.  By  another 
codicil,  the  testator  appointed  another  trustee,  and  gave  other  legacies^ 
It  was  contended  that  the  personal  estate  was  discharged  from  the 
debts,  or  at  least  subject  only  to  the  simple  contract  debts :  but  Sir  W.. 
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Grant  was  of  a  different  opinion.  He  admitted  that  there  sirw.  Grant's 
was  some  indication  of  an  intention  to  exonerate  the  per-  \vateSn"' '" 
sonalty  ;  but  thought  that  it  was  not  so  oonolusive  as  to  come  ^"''^'^°°^- 
up  to  the  requisition  of  the  rule  laid  down  by  Lord  Thurlow,  in  Duke  of 
AnaaMefi'  v.  Mayer,  (n)  that  is,  a  plain  intention  ;  and  that  by  directing 
the  executor,  to  whom  he  gave  all  his  personal  estate,  to  pay  thereout 
all  the  legacies,  funeral  expenses  and  simple  contract  debts,  prima  facie 
there  was  some  appearance  of  an  intention  that  he  did  not  mean  the 
personal  estate  to  be  liable  to  debts  by  specialty,  but  that  alone  upon 
the  authorities  *was  not  sufficient ;  there  must  be  a  charge  clearly  and 
distinctly  upon  the  real  estate  (o)  to  make  it  liable.  When  he  declared 
his  intention  as  to  the  real  estate,  it  did  not  appear  he  had  any  fixed 
and  distinct  resolution  by  any  act  of  his  own  to  throw  the  specialty 
debts  on  the  real  estate;  but  he  seemed  to  suppose  either  that  the  per- 
sonal estate  would  not  be  sufficient  "both  for  the  simple  contract  and 
specialty  debts,  or  that  the  latter  would  of  course  fall"  upon  the  real 
estate,  and  any  act  by  him  to  throw  them  upon  the  real  estate  was  not 
necessary ;  for  he  had  not  in  direct  terms  made  any  chai'ge  upon  the 
real  estate,  but  he  took  it  for  granted  that  the  real  estate  would  be 
called  upon  for  bond  debts  and  mortgages,  and  his  object  was  to  secure 
an  equal  distribution  of  the  burden  among  the  devisees,  who  were, to 
take  the  real  estate  in  succession,  and  no  other  object  whatsoever.  His 
intention  was  not  to  favor  the  executor  taking  the  personal  estate 
against  those  taking  the  real  estate,  but  to  take  care  that  those  who  were 
to  take  the  real  estate  as  against  each  other  should  bear  the  burden  in 
equal  proportions.  It  was  contended,  his  Honor  said,  that  the  codicil 
operated  as  a  total  exoneration  both  from  debts  and  legacies;  the 
codicil  contained  as  complete  a  provision  for  all  debts  and  legacies  as 
could  be ;  but  that  was  nothing  more  than  there  was  in  Tait  v.  North- 
wick,  (p)  This  case  was  hardly  so  strong  in  that  respect,  for  in  that 
case  there  were  more  circumstances  from  which  it  might  have  been 
argued  that  the  testator  could  not  have  had  it  in  contemplation  to 
burden  his  real  estate  merely  in  aid  of  the  personal.  At  most  this  was 
but  the  same  case,  and  could  not  be  contended  higher  than  as  equivalent 
to  that ;  and  there  Lord  Rosslyn,  adhering  to  Lord  Thurlow's  rule, 
said  expressly  that  the  most  anxious  provision  for  payment  of  debts 

(n)  1  B.  C.  C.  454.    This  case  was  de-    cussion  have  been  much  referred  to. 
dded  by  Lord  Thurlow  principally  upon        (o)  And  that  only.    See  the  sequel  of 
another  point,  (see  ante,)  but  the  positions     the  judgment. 
laid  down  by  him  on  the  doctrine  in  dis-        (p)  4  Ves.  816  ;  ante  p.  *654. 
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out  of  the  real  estate  would  not  be  suflBcient  to  exonerate  the  personal 
estate.  His  Honor  was  therefore  of  opinion  that  there  was  no  exon- 
eration of  the  personal  estate. 

Of  this  ease  Lord  Eldon  has  said,  (q)  that  he  thought  it  was  rightly 
Watson  V.  decided,  taking  the  will  and  codicil  together ;  "  but  if," 
approved  by  ^^  ^aid,  "  the  codicil  had  not  existed,  there  are  circum- 
Lord  Eldon.  gtanccs  which  appear  to  me  to  be  such  as  might  have 
given  occasion  to  some  observations  which  do  not,  occur  either  in  the 
judgment  or  in  the  argument;  still  I  repeat  that  I  think  that  ease  was 
rightly  decided." 

"Watson  V.  Brickwood  is  an  important  authority  on  the  general 
*doctrine,  since  no  case  better  exemplifies  the  species  of  evidence  which 
is  necessary  to  exonerate  the  personal  estate,  as  distinguished  from  mere 
conjecture.  It  would  have  been  well  if  tliis  principle  had  been  steadily 
adhered  to. 

Another  question  which  has  much  divided  the  opinions  of  judges 

is,  whether  the  circumstances  of  the  bequest  being  of  all 

the  gift  is  of       the  pcrsoual  estate  (with  or  without  an  enumeration  of 

sonai  estate       particulars),  not  a  gift  of  the  residue,  demonstrates  an  in- 
to person  ^     .  "  .  '      ' 
made  ex-          tention  to  exempt  it  from  the  charaies  to  which  the  gen- 

eral  personal  estate  is  primarily  liable.      The  negative 

appears  to  have  been  decided  in  several  instances  where  the  legatee  was 

appointed  executor,  a  circumstance  which  has  always  been  considered 

to  favor  the  non-exemption,  by  raising  the  inference  that  the  legatee 

was  to  take  the  personalty  subject  to  the  charges  devolving  upon  him 

in  the  character  of  executor.     French  v.  Chichester  (»■)  has  generally 

been  treated  as  a  case  of  this  kind.     The  testator  there  directed  that 

the  trustees  of  a  certain  real  estate  which  he  had  conveyed  by  deed 

should  out  of  the  trust  estate  pay  his  debts,  legacies  and  funerals  ;  and 

Bequest  of  aM     devised  to  hls  wife,  whom  he  made  executrix,  all  his  per- 

Stoteno*""''      s"**^'  ^^^«  "o'  othenuise  disposed  of,  intending  thereby  a 

pSt/to*"      provision  for  her,  she  having  been  prevailed  upon  to  sell 

executrix.  away  part  of  her  own  inheritance.     Lord  Keeper  Wright, 

and  afterwards  Lord  Cowper,  held  that  the  devise  being  in  the  same 

clause  in  which  she  was  named  executrix,  and  not  said  exempt  from 

(5)  In  Bootle  v.  Blundell,  1  Mer.  230.     Harewood  v.  Child  and  Bromhale  v.  Wil- 
(r)  2  Vern.  568,  1  B.  P.  C.  Toml.  192 ;    braham,  eit.  Cas.  temp.  Talb.  204.] 
but  see  Cas.  temp.  Talb.  209.     [And  see 
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the  payment  of  debts,  she  must  therefore  take  it  as  executrix,  and  the 
same  must  be  applied  in  payment  of  debts. 

But  in  this  case  the  words  "  not  otherwise  disposed  of"  render  it 
scarcely  distinguishable  from  that  of  a  residuary  bequest.  A  similar 
remark  applies  to  Watson  v.  Brickwood  (s)  and  Bootle  v.  Blundell  j  {t) 
but  as  in  both  these  cases  there  were  anterior  specific  bequests,  to  which 
the  words  "  hereinbefore  disposed  of"  might  relate,  no  argument 
against  the  exemption  could  be  drawn  from  them.  It  is  only  where 
the  will  contains  no  other  disposition  than  the  charges  wliich  are  to 
come  out  of  the  personal  estate  that  such  an  argument  applies ;  and 
it  would  seem,  by  parity  of  reason,  that  it  is  then  only  that  even  the 
circumstance  of  the  gift  being  residuary  raises  any  very  strong  *in- 
ference  against  the  exemption,  though  in  every  case  the  fact  of  the 
bequest  not  being  residuary  in  its  terms  may  afford  an  argument  in 
favor  of  the  exemption. 

The  case  of  Brummel  v,  Prothero,  (u)  however,  seems  more  directly 
to  support  the  doctrine  in  question ;  and  it  is  observable  ^^^^  ^^ 
that  in  this  case  the  land  was  devised  in  trust  to  pay  all  and  bequest  of 
the  testator's  debts.  The  testator  devised  all  his  real  es-  loTo"|J!' 
tate  to  A  and  his  heirs,  in  trust,  in  the  first  place,  to  pay  ^°"*°''- 
all  his  just  debts,  and  then  to  other  limitations.  Lastly,  he  gave  and 
bequeathed  unto  his  brother  E.  all  his  moneys,  goods,  chattels,  rights, 
credits,  personal  estate  and  effects,  whatsoever  and  wheresoever,  and 
appointed  him  executor.  Sir  E.  P.  Arden,  M.  E.,  at  first  expressed  an 
opinion  that  a  direction  to  pay  all  the  debts  would,  according  to  the 
authorities,  throw  them  upon  the  land  only  ;  but  he  afterwards  came 
to  a  contrary  conclusion,  observing  that  the  case  was  stripped  of  every 
circumstance  to  exonerate  the  personal  estate,  except  that  of  a  devise 
to  a  trustee  for  payment  of  debts,  and  a  general  bequest  of  the  personal 
estate  to  the  executor ;  and  that  there  was  no  one  case  since  French  v, 
Chichester,  the  first  upon  the  subject,  in  which  such  words  as  these  had 
been  held  alorfe  sufficient  to  exempt  the  personal  estate,  {x) 

(s)  9  Ves.  447.  tinguishable.    Thus,  in  Kynaston  v.  Ky- 

(t)  1  Mer.  193.  naston,  1  B.  C.  C.  457,  n.,  a  testator  charged 

(m)  3  Ves.  111.  his  whole  estate  with  the  payment  of  all 

Cases  of  exemption  upon  grounds  his  debts,  legacies  and  funeral  expenses, 

not  now  deemed  satisfactory. — [x)  This  and  for  that  purpose  devised  particular 

is  not  quite  correct.     There  are  several  lands  to  trustees,  upon  trust  to  sell  the 

cases  in  which  a  contrary  decision  has  oc-  same  and   pay  his  debts,   legacies   and 

cnrred  under  circumstances  hardly  dis-  funeral     expenses ;     and    he     gave    to 
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Devise  subject 
to  debts,  &c., 
and  bequest  of 
all  the  person- 
alty to  execu- 
tors upon 
trust. 


So,  in  Aldridge  v.  Lord  Wallscourt,  (y)  where  A  devised  all  his 
IfHida  to  trustees  (subject  to  the  payment  of  his  just  debts, 
funeral  expenses,  and  several  portions  afterwards  charged 
for  his  daughters)  to  certain  limitations,  and  directed  his 
trustees  *to  raise  certain  portions  for  his  daughters.  He 
appointed  T.,  his  son,  executor,  and  bequeathed  him  all 
his  personal  estate  in  trust  for  such  persons  as  he  (the  testator)  should 
appoint.  By  a  codicil  reciting  that  bequest,  he  directed  his  executor 
to  hold  the  personal  estate  in  trust  for  his  daughter  M.  Lord  Man- 
ners thought  there  was  nothing  to  exempt  the  personal  estate  from  its 
primary  liability  to  debts. 

In  this  case  the  legatee  herself  was  not  the  executrix,  but  as  the 
Eemark  on  Subject  of  gift  was  to  flow  to  her  through  the  executor  115 
L^rdT^lii^-  trustee,  it  might  be  considered  as  subject  to  charges  at- 
"""*■  taching  to  him  in  that  character,  and  consequently  as  fall- 

ing under  the  same  principle. 

[But  the  personal  estate  has  been  held  not  to  be  exonerated,  even 
where  the  legatee  of  all  the  personalty  was  not  made  ex- 
ecutor. Thus,  in  Collis  v.  Robins,  (s)  the  testator  devised 
his  real  estate  to  trustees,  upon  trust  to  sell,  and  out  of 
the  produce  to  pay  the  testator's  debts,  and  the  costs, 
charges  and  expenses  of  the  trustees  (who  were  also  ex- 
ecutors), and  certain  legacies ;  and  he  bequeathed  all  his  ready  money 
and  securities  for  money,  and  all  other  his  personal  estate  to  his  godson 
who  was  not  an  executor.     Sir  J.  K.  Bruce,  V.  C,  (observing  that  it 


Trust  to  sell 
realty  and  pay 
debts  and 
bequest  of  all 
personalty  to 
person  not 
eseoutor. 


his  wife  aU  his  personal  estate  whatso- 
ever, and  constituted  her  sole  executrix. 
The  debts  exceeded  the  personal  estate  (a 
circumstance  which  is  now  immaterial.) 
Lord  Bathurst  determined  the  personal 
estate  to  be  exempt. 

So,  in  HoUiday  v.  Bowman,  cit.  1  B.  0. 
0. 145,  A  devised  a  manor  to  trustees,  in 
trust  to  sell,  and  directed  the  moneys  to 
be  raised  thereby  to  be  paid  in  discharge 
of  all  his  debts ;  and  after  payment  there- 
of in  the  first  place  to  invest  the  residue, 
and  pay  the  interest  to  his  wife  for  life, 
and  the  principal,  after  her  decease,  to  B ; 
and  after  several  specific  and  pecuniary 
legacies,  gave  to  his  wife  ail  his  goods  and 
chattels,  and  appointed  her  executrix.   It 
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was  held,  upon  the  authority  of  Kynaston 
V.  Kynaston,  that  the  personalty  was  ex- 
empt from  the  debts.  Bamfield  v.  Wynd- 
ham.  Pre.  Ch.  101,  is  a  case  of  the  same 
kind,  but  is  much  weakened  as  an  au- 
thority by  the  stress  that  was  laid  upon 
the  inadequacy  of  the  personalty  to  pay 
the  debts.  How  far  Lord  Bathurst  was 
influenced  by  this  circumstance  in  Ky- 
naston V.  Kynaston  does  not  appear ;  but 
it  is  evident  that  both  this  case  and  Hol- 
liday  v.  Bowman  are  overruled  by  Brum- 
mel  V.  Prothero.  It  would  have  been 
moie  satisfactory  if  they  had  been  noticed 
in  that  case. 

(j/)  1  Ba.  &  Be.  312^ 

i{z)  1  De  G.  &  S.  131. 
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was  admitted  that  the  funeral  and  testamentary  expenses  did  not  come 
under  the  description  of  the  trustees'  costs,  charges  and  expenses),  de- 
cided that  the  personal  estate  was  not  exonerated. 

So,  in  Ouseley  v.  Anstruther,  (a)  the  testator  devised  his  real  prop- 
erty to  trustees,  upon  trust,  in  the  first  place,  subject  to 
the  payment  of  his  funeral  expenses,  of  any  debts  unpaid  debts  on  realty 

1-1        1  r.  1  •  .p  ,      .    .  ,     ,  .   .  1     and  bequest 

at  his  death,  oi  his  wires  lointure,  and  the  annuities  and  ofaiiper- 

_  ,  .  .  sonalty  to 

legacies  bequeathed  by  him,  in  trust  for  his  son  for  life,  persons  not 

°  ■*■  •'  '  _  executors. 

with  remainders  over ;  and  he  bequeathed  to  his  son,  who 
was  not  executor,  all  his  personal  property  for  his  absolute  use  after 
his  (the  testator's)  wife's  death,  except  a  piece  of  plate  which  was  to- 
be  an  heirloom.     Lord  Langdale,  M.  E.,  held  that  the  personalty  was 
not  exonerated  from  payment  of  the  debts.] 

But  though  these  cases  may  seem  to  authorize  the  conclusion  that,. 
fwhether  the  legatee  is  appointed  executor  or  not"!  and 

•  IT,,.,  1  1        Conclusion 

notwithstanding  the  tuneral  expenses  are  thrown  upon  the  frompreoed- 

,        .  Ill  ■  ing  cases. 

land,  the  personalty  is  not  exempted  by  the  mere  circum- 
stance of  the  bequest  being  of  all  the  personal  estate,  with  or  without 
an  *enumeration  of  particular  species  of  property,  yet  in  several  in- 
stances the  distinction  between  such  a  bequest  and  a  gift  of  the  residue 
has  been  treated  as  having  weight. 

Thus,  in  Tower  v.  Lord  Kous,  (6)  Sir  W.  Grant,  M.  E.,  observed 
that   there  was  nothing  except   the  common   residuary  Digtjnotion 
clause,  not  "  all  my  personal  estate,"  not  "  all  which  I  ^S^umy 
have  not  hereinbefore  disposed  of,"  or  any  other  of  those  g^tofoifthe 
forms  which  in  several  cases  have  been  held  to  denote  an  in-  p*''^"*'*^- 
tention  to  give  the  personal  estate  as*a  specific  bequest.      And  Lord 
Eldon  in  Bootle  v.  Blundell,  (c)  observed,  in  reference   to  Duke  of 
Ancasfer  v.  Mayer,  (d)  that  a  great  deal  of  argument  might  have  beei* 
raised  as  to  the  distinction  between  a  gift  of  residue,  as  residue,  and  a 
bequest  of  enumerated  particulars  followed  by  the  words  "  and  per- 
sonal estate  whatsoever,"  not  "  and  all  the  residue  of  my  personal  es- 
tate ; "  thougli^he  admitted  that  the  argument  in  this  case  was  excluded 
by  a  subsequent  clause,  in  which  the  testator  referred  to  the  bequest  as- 
a  gift  of  "  the  residue."     It  should  be  observed,  too,  that  in  Duke  of 
Ancaster  v.  Mayer  there  were  circumstances  which  operated  quite  as 
strongly  against  the  exemption  as  in  Bruramel  v.  Prothero.     The  same 

(a)  10  Beav.  453.]  (c)  1  Mer.  228. 

(6)  18  Ves.  139.  [d)  1  B.  C.  C.  454. 
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persons  were  appointed  trustees  of  the  term  to  raise  money  to  pay  the 
debts  and  funeral  charges  and  executors  (which  has  been  generally  con- 
sidered to  favor  the  non-exemption ;  (e)  and  there  was  even  a  direction 
to  them  as  "  executors  "  to  pay  the  funeral  charges,  debts  and  legacies ; 
and  they  were  to  reimburse  themselves  the  expenses  attending  the 
■execution  of  the  will  out  of  the  personal  estate  or  moneys  to  be  raised 
by  the  term ;  and  yet,  under  these  circumstances,  all  tending  to  oppose 
the  exemption.  Lord  Eldon  thought  the  distinction  between  a  gift  of 
■enumerated  particulars  followed  by  a  bequest  of  the  residue,  and  of  all 
the  personal  estate,  entitled  to  some  weight.  It  is  unfortunate  that 
Brummel  v.  Prothero  was  not  among  the  numerous  decisions  cited  by 
him  in  Bootle  v.  Blundell. 

In  several  subsequent  cases,  indeed,  one  main  ground  of  *exemption 

was   the  fact  of  the   personalty  being   given,  not  as  a 

the  ready  residue,  but  as  all  the  personal  estate,  accompanied  by  an 

and  personal      enumeration  of  articles,  notwithstanding  that  in  one  of 


them  it  may  be  inferred  that  the  trustees  of  the  real  estate 
were  executors ;  but  it  is  observable  that  in  all  these  cases  the  real 
■estate  was  onerated  with  all  the  charges  to  which  the  personal  estate 
is  liable,  namely,  the  debts,  funeral  expenses  and  costs  of,  proving  the 
will.  The  first  is  Greene  v.  Greene,  (/)  where  the  testator,  in  the  first 
place,  gave  and  bequeathed  unto  his  wife  all  his  ready  money,  securities 
for  money]  goods,  chattels  and  other  personal  estate  and  effects  whatsoeoe); 
which  he  should  be  possessed  of  or  entitled  to  at  the  time  of  his  decease, 
except  such  part  or  parts  thereof  which,  by  that  his  will,  or  by  any 
•codicil  or  codicils  thereto,  he  should  dispose  of  specifically  to  and  for 
her  own  sole  and  absolute  use; 'he  also  devised  his  real  estate  to  A,  B 

and  C,  upon  trust  for  sale,  directing  them,  out  of  the 
•estate'upo^ii*  moneys  arising  from  such  sale,  to  pay  his  debts,  funeral 
<iebt3,  funeral  expenses  and  the  costs  of  proving  his  will;  and,  after  pay- 
tary  expenses,    ment  thereof,  to  invest  the  residue  upon  certain  trusts  for 


(e)  See  Lord  Northington's  judgment  where,  though  he  seems  to  have  treated 
in  Stephenson  v.  Heathcote,  1  Ed.  38 ;  this  circumstance  as  adverse  to  the  ex- 
Lord  Thurlow's  in  Duke  of  Ancaster  v.  emption,  yet  he  admitted  that  there  might 
Mayer,  1  B.  C.  C.  454,  (see  also  1  Mer.  be  such  a  cautious  discrimination  of  the 
223) ;  Lord  Alvanley's  in  Burton  v.  two  characters  of  trustee  and  executor  as 
Knowlton,  3  Ves.  108.  But  see  Lord  not  only  to  render  their  union  in  the  same 
Hardwicke's  judgment  in  Walker  v.  Jack-  person  unimportant,  but  afford  an  infer- 
8on,  2  Atk.  624 ;  and  Lord  Eldon's  judg-  ence  in  favor  of  the  exemption. 


ment  in  Bootle  v.  Blundell,  1  Mer.  227,         (/)  4  Mad.  148. 
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his  wife  for  life,  aud  then  for  his  children ;  and  he  ap-  ^l^g^"^"" 
pointed  his  wife  and  A,  B  and  C  executrix  and  executors.  *''*'*'• 
Sir  J.  Leach,  V.  C,  held  the  personal  estate  to  be  exempt,  observing 
that  the  direction  that  the  trustees,  "  who  formed  only  a  part  of  the 
executorship,"  should,  out  of  the  produce  by  sale  of  the  real  estate,  pay 
all  debts  and  expenses,  and  after  payment  thereof  invest  the  surplus 
for  the  benefit  of  the  wife  for  life,  with  remainder  to  the  children,, 
when  coupled  with  the  circumstance  that  the  devise  to  the  trustees  was 
expressly  made  subject  to  the  payment  of  debts  and  funeral  expenses,. 
and  with  the  gift  to  the  wife  for  her  own  sole  and  absolute  use  of  all 
the  testator's  ready  money,  securities  for  money,  goods,  chattels  and 
other  personal  estate  and  effects  whatsoever,  which  the  testator  should 
be  possessed  of  at  the  time  of  his  death,  did  appear  to  him  to  convey  a 
clear  intimation  of  intention,  not  that  this  real  estate  should  be 
auxiliary  only,  to  be  applied  in  case  the  personal  estate 
should  prove  deficient,  but  that"  the  real  estate  should  held  to  be 
directly  and  at  all  events  be  applied  as  the  primary  fund 
for  the  payment  of  the  debts,  funeral  expenses  and  the  expenses  of  the 
probate,  and  that  the  wife  should  take  the  personal  estate  exempt  from 
those  charges.  He  distinguished  the  case  frojn  Duke  of  Ancaster  v. 
Mayer,  (5')  *Stephenson  v.  Heathcote,  (/i)  Inchiquin  ■;;.  O'Brien,  (i) 
Tait  V.  North  wick,  (A)  and  Watson  v.  Brick\vood,.(Z)  on  the  ground 
that  in  those  cases  the  bequest  was  of  a  residue ;  and  observed  that  in 
the  last  it  was  given  expressly  after  payment  of  debts,  funeral  ex- 
penses and  legacies.  He  relied  upon  Burton  v.  Knowlton  (m)  and 
Kynaston  v.  Kynaston.  (n)  But  in  reference  to  Watson  v.  Brickwood,. 
it  is  to  be  observed  that  the  clause  expressly  subjecting  the  personalty 

(g)  1  B.  C.  C.  454.  from  the  residue,  of  the  personal  estate. 
(A)  1  Ed.  38.  (»)  Cit.  1  B.  C.  C.  457.    The  authority 
(i)  Amb.  33.  of  this  case  is  considerably  weakened  by 
(k)  4  Ves.  816.  the  stress  laid  on  the  inadequacy  of  the 
{I)  9  Ves.  447.  personal  estate  to  pay  the  debts.     It  is 
(m)  3  Ves.  107  ;  but  this  case  has  been  clearly  irreconcilable  with  the  current  of 
noticed  with  disapprobation  both  by  Lord  authorities,  particularly  French  v.  Chi- 
Loughborough,  in  Tait  v.  Northwick,  4  Chester,  ante  p.  *661,  Brummel  v.  Prothero, 
Ves.  803,  and  by  Lord  Eldon,  in  Bootle  ante  p.  *662,  and  Aldridge  v.  Lord  Walls- 
V.  Blundell,  1  Mer.  229.     Besides,  it  was  court,  ante  p.  *662,  being  nothing  more 
a  bequest  of  the  residue,  which  increases  than  a  charge  upon  the  land  of  all  the 
the  surprise  that  it  should  be  cited  by  Sir  debts,  and  a  gift  of  all  the  personal  estate 
J.    Leach,   who    rested    the    exemption  to  the  individual  who  was  appointed  ex- 
mainly  on  the  circumstance  of  the  be-  ecutrix.    According  to  those  cases,  there- 
quest  being  of  the  whole,  as  distinguished  fore,  the  personalty  was  not  exempt. 
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to  the  payment  of  legacies,  funeral  expenses  and  debts,  referred  to 
simple  contract  debts  only ;  whereas  the  only  argument  in  favor  of 
the  exemption  much  insisted  on  was  in  relation  to  specialty  debts,  the 
•exclusion  of  which  from  the  clause  in  question  favored  their  being 
thrown  exclusively  on  the  real  estate. 

The  principal  circumstances  in  which  Greene  v.  Greene  differs  from 
Brummel  v.  Prothero,  (o)  are,  that  in  the  latter  case  the 
«reene  «. "''°"  legatees  of  the  personalty  were  also  the  executors,  whereas 
in  Greene  v.  Greene  the  legatee  was  only  one  of  the  ex- 
ecutors, and  the  land  was  onerated  with  all  the  charges  which  would 
■otherwise  have  come  out  of  the  personal  estate,  namely,  the  debts  and 
funeral  and  testamentary  expenses ;  {p)  but  in  Brummel  v.  Prothero 
with  the  debts  only. 

So,  in  Michell  v.  Michell,  {q)  where  a  testator  bequeathed  to  his 
daughters  E.  and  M.  all  and  singular  his  plate,  linen,  china,  hoxtsehold 
goods  and  furniture  and  effects,  which  he  should  die  possessed  of;  and 
devised  his  real  estate  to  trustees,  upon  trust  to  pay  his  funeral  ex- 
penses, costs  of  proving  his  will,  and  in  the  next  place  to  retain  all 
sum  and  sums  of  money  then  due  or  thereafter  to  grow  due  from  him 
to  them  respectively  on  .mortgage  bond  or  memorandum,  and  the  in- 
terest thereof,  and  also  to  pay  all  such  other  debts  as  should  be  owing 
from  him  at  the  *tiine  of  his  decease,  and  divide  the  residue  among 
his  children ;  Sir  J.  Leach,  on  the  authority  of  the  last 
the  personalty  casc,  held  that  the  real  estate  was  made  the  primary  fund 
«xtendin|\o  for  these  charges.  The  executors  appear  to  have  been  the 
testamentary  trustccs  of  the  real  estate,  as  they  proved  the  will.  It  is 
evident,  therefore,  that  the  V.  C.  did  not  consider  the 
union  of  the  two  characters  of  trustees  and  executors  sufficient  to 
negative  the  exemption  in  such  a  case. 

The  same  remark  applies  to  Driver  v.  Ferrand,  (»•)  decided  by  the 
same  judge,  where  a  similar  construction  prevailed  ;  the  charge  on  the 
real  estate  extended  to  debts,  legacies,  funeral  and  testamentary  ex- 
penses, and  the  bequest  of  personalty  was  not  residuary  in  its  terms, 
but  the  legatee  was  one  of  the  executors.  A  difficulty  in  the  way  of 
the  construction  was  that  the  legacies  were  directed  to  be  paid  by  the 
executors,  but  Sir  J.  Leach  considered  this  to  be  inconclusive,  as  they 


(o)  Ante  p.  *662.  {q)  5  Mad.  69. 

(p)  See  an  observation  upon  this,  ante        (r)  l  E.  &  My.  681. 
p.  *664. 
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were  also  trustees  ;  and  that  the  testator  in  such  direction  had  in  view 
the  real  estate  was,  he  thought,  shown  by  a  clause  which  immediatelj 
followed,  authorizing  the  trustees  to  deduct  their  expenses  out  of  the 
real  estate. 

So,  in  Blount  v.  Hipkins,  (s)  where  a  testator  gave  to  his  wife  M. 
all  his  household  goods,  plate,  linen,  china,  pictures,  farming  stock, 
ready  money,  debts,  personal  estate  and  effects  of  every  kind  which  he 
should  happen  to  die  possessed  of,  except  certain  articles  which  he 
bequeathed  to  another  person.  The  testator  devised  certain  real  estate 
to  his  wife  M.  He  then  gave  all  other  his  real  estate  to  trustees  upon 
trust  for  sale,  and  out  of  the  proceeds  to  pay  his  funeral  expenses,  the 
costs  of  proving  his  will,  and  all  his  debts  (including  a  mortgage  on 
the  estate  devised  to  M.)  and  certain  legacies  and  the  residue  of  the 
proceeds  to  G.  Sir  L.  Shad  well,  V.  C,  considered  it  to  be  cl^ar  that 
the  personal  estate  bequeathed  to  the  wife  was  intended  to  be  exon- 
erated from  his  debts. 

So,  in  Jones  v.  Bruce,  (t)  where  a  testator  gave  to  his  wife  absolutely 
all  his  goods,  chattels  and  personal  estate  whatsoever  and 
wheresoever,  and  charged  his  real  estate  in  D.  and  S.  with  peraon^^y!^* 
the  payment  of  his  funeral  and  testamentary  expenses  and  reaUy'wtth"^ 
debts,  and  he  exempted,  so  far  as  he  was  able,  his  per-  funerafand 
sonal  estate  from   the  payment  thereof.     He  then  gave  expenses  and 
certain  legacies  to  children,  *and  charged  all  his  real  es-   personal  estate 

°  ,  therefrom; 

tate  with  the  payment  thereof,  and  directed  that  until  the  and  gift  of 

111  111-  f     1       legacies  with- 

legacies  were  payable  the  trustees  should  raise  out  ot  the  ""t  9"<=h  ex- 

*^  ■*■    ''  ^  emption. 

rents  any  annual  sums  by  way  of  maintenance  not  exceed-  Latter  held 

"'  J         J  also  charged 

ing  £4  per  cent.  The  testator  then  gave  his  real  estate,  ™mai^ 
subject  as  to  such  portions  thereof  as  were  situate  in  D. 
and  S.  to  the  charges  thereinbefore  mentioned,  and  subject  also  to  such 
charges  as  they  were  then  liable  to,  to  his  wife  for  life,  with  remain- 
ders over.  Sir  L.  Shadwell,  V.  C,  held  the  real  estate  to  be  the 
primary  fund  for  payment  of  the  legacies,  adverting  much  to  the  terms 
in  which  the  personalty  was  bequeathed,  and  the  gift  of  interest  out  of 
the  rents  of  the  real  estate. 

[And  in  Lance  v.  Aglionby,  (m)  where  the  testator  gave  all  his  real 

(s)  7  Sim.  43.   [See  also  Plenty ».  West,        («)  llSim.221;  [andseeCooteti.Coote, 
16  Beav.  173 ;   where,  however,  undue    3  Jo.  &  Lat.  175. 

weight  appears  to  have  been  allowed  to  (m)  27  Beav.  65^^  See  also  Gilbertson 
the  phrase  "in  the  first  place:"  see  New-  v.  Gilbertson,  34  Beav.  354;  Powell  v. 
begin  v.  Bell,  23  Beav.  386.]  Eiley,  L.  E.,  12  Eq.  175. 
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Will  creating  ^^^  ^^®  residue  of  his  personal  estate  to  trustees  to  be  con- 
fon^ment  of  verted,  and  to  form  a  mixed  fund  for  payment  of  his  debts, 
eipSisra"&o'  funeral  and  testamentary  expenses  and  legacies,  and  gave 
S'vingoM per-  ^^^  rents  of  the  real  estate  and  the  income  of  the  residue 
the  1a^?he\d  of  the  personal  estate  to  his  wife  for  life,  with  remainder 
exemp  over.     By  a  codicil  the  testator  gave  "  all  his  personal  es- 

tate whatsoever  and  wheresoever "  to  his  wife.  Sir  J.  Ronailly,  M. 
E..,  held  that  the  wife  took  the  personalty  free  from  the  funeral  and 
testamentary  expenses,  debts  and  legacies.] 

These  cases,  then,  seem  to  authorize  the  proposition  that  wherever 
General  con-  ^^®  personal  estate  is  bequeathed  in  terms  as  a  whole  and 
pr^Sng™  "ot  ^  ^  residue,  and  the  debts,  funeral  and  testamentary 
'^°^^'  '■  .  charges  are  thrown  on  the  real  estate,  this  constitutes  the 
primary  fund  for  their  liquidation.  In  Jones  v.  Bruce,  the  principle 
was  applied  to  legacies,  where  the  funeral  and  testamentary  charges 
and  debts  were  thrown  on  the  realty  expressly  as  the  primary  fund. 
[But  where  the  personal  estate  is  bequeathed  expressly  subject  to  debts, 
funeral  and  testamentary  expenses,  the  principle  of  these  cases  is  of 
course  inapplicable.]  (a;) 

That  Sir  J.  Leach  did  not  mean  by  his  preceding  adjudications  to 
Non-exem  -  deny  the  general  rule  appears  from  the  subsequent  case 
mere^Mging  o^  Ehodcs  V.  Rudge,  (y)  where  a  testator  gave  all  his  real 
of  real  estate.  ^^^  personal  estate  to  A  and  B  upon  trust,  in  the  first 
place,  to  sell  and  dispose  of  the  living  of  C,  and  the  money  to  arise 
from  the  sale  thereof  to  go  in  discharge  of  his  debts  and  legacies  and 
the  charges  of  the  trusts  thereby  created,  and  if  such  money  were  *not 
sufiBcient  to  discharge  the  said  debts  and  legacies,  upon  trust  to  cause 
timber  to  be  felled  on  his  real  estates  to  the  amount  of  £500,  to  be 
applied  in  discharge  thereof;  and  if  that  should  not  be  sufficient,  then 
upon  trust  by  mortgage  or  sale  to  raise  such  deficiency  out  of  his  real 
estates;  and  the  testator  then  proceeded  to  give  certain  legacies,  and 
a])pointed  A  and  B  executors  of  his  will.  Sir  J.  Leach,  V.  C,  thought 
that  there  was  nothing  in  this  will  to  change  the  usual  order  of  appli- 
cation, and  therefore  that  the  personalty  was  primarily  to  be  applied. 

No  case  could  well  be  stronger  against  the  exemption  than  this ;  the 

(it)  Paterson  v.  Scott,  1  D.,  M.  &  Gr.  531,  otherwise  disposed  of;"  as  to  which,  see 

21  L.  J.,  Ch.  346.    The  bequest  was  of  ante  p.  *661.] 

the  personal    estate  "  not   thereinbefore  {y)  1  Sim.  79. 
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same  persons  who  were  trustees  of  the  real  and  personal 

Remark  < 

estate  were  also  executors,  and  there  was  no  other  bequest  Rhodes «, 

111  Budse. 

of  the  personal  estate  than  to  these  trustees. 


The  personal  estate  is  of  course  held  to  be  exenapt  from  debts  where 
real  estate  is  devised  to  be  sold  to  pay  debts,  with  a  direc-  Residue  of 
tion  that  the  residue  shall  he  added  to  the  testator's  per-  Unaided  ^ 
sonal  estate,  (z)  which  is  obviously  incompatible  with  the  p^^°^''^v- 
primary  application  of  the  personalty.     So,  where  the  testator  declares 
that  he  has  charged  his  lands  with  the  payment  of  his  Personalty  t» 

1    1  .  -I  1  I  1  7  "  come  clear '  * 

debts  m  order  that  the  personal  estate  may  come  ctear  to  to  the  legatee. 
the  legatee:  (a)  [or  where  he  has  directed  the  proceeds  of  his  real  estate 
to  be  applied  "in  part  payment"   of  certain  legacies;  Realty  to  go 
which  is  equivalent  to  "  in  payment  as  far  as  the  proceeds  payment." 
will  extend."]  (6) 

Again,  where  the  testator  charges  his  debts,  funeral  and  testamen- 
tary expenses  and    legacies,  on  estate  A  "as  a  primary 

r.1,,1.  11111       no-,1         1  Estate  made 

tund,    and  in  case  that  should  be  deficient,  he  charges  es-  secondmy 

'.  I'll  fund  in  es- 

tate B  With  the  deficiency,  he  thereby  conclusively  shows  onerationof 

T  „  .  .         personalty. 

that  the  latter  estate  is  the  secondary  fund  in  exoneration 

of  the  personal  estate,  (o)     [So,  a  direction  to  pay  out  of  the  personal 

estate  so  much  of  the  debts  as  the  realty  previously  given 

„  rt     1  11  1  11    Personalty  to 

lor  payment  oi  them  would  not  extend  to  pay,  would  pay  in  aid  of 
seem  to  make  the  realty  primarily  liable,  (d)  And  where 
a  testator  gave  his  real  estate  in  moieties  to  his  two  daughters  M.  and 
S.  and  their  families,  *and  by  codicil  directed  a  particular  debt  which 
he  had  incurred  on  behalf  of  M.'s  husband  to  be  "  exclusively  and  in 
the  first  instance"  paid  out  of  the  M.  moiety,  the  testator's  "  intention 
being  that  the  S.  moiety  should  be  exempt  from  payment  of  it,"  it  was 
held  by  Sir  R.  Malins,  V.  C,  that  the  personal  estate  was  exonerated, 
adopting  (it  would  seem)  th§  argument  of  counsel  that  the  generality 

(s)  Webb  V.  Jones,  2  B.  C.  0.  60,  1  Cox     in  fact  nothing  but  leaseholds,  yet  that 

245.     [And  see  1  Jo.  &  Lat.  365,  366 ;     circumstance  does  not  appear  to  make, 

Shallcross  v.  Wright,  12  Beav.  505.    But  *and  was  not  treated  as  making,  any  differ- 

see  Wythe  v.  Henniker,  2  Mj.lSi,  K.  635,     ence.] 

ante  p.  *635.]  (c)  Dawes  v.  Scott,  5  Euss.  32.     [See 

(o)  March  v.  Fowkes,  Finch  414.  also  Bateman  v.  Earl  of  Eoden,  1  Jo.  & 

(b)  Bunting  -n.  Marriott,  19  Beav.  163.     Lat.  366 ;  Evans  v.  Evans,  17  Sim.  106  ; 

The  direction  referred  to  "  freehold,  copy-     Bessant  v.  Noble,  26  L.  J.,  Ch.  236. 

hold,  and  leasehold  estate,  and  any  other        (d)  Semb.,  see  Wills  v.  Bourne,  L.  B., 

interest  in  land ;"  and  though  there  was    16  Eq.  487. 
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of  the  exclusive  charge  was  not  cut  down  by  the  statement  of  a 
motive.]  (e) 

In  the  much-considered  case  of  Bootle  v.  Blundell,  (/)  the  testator 
Bootie  V.  firs*'  directed  his  funeral  expenses  to  be  paid.     He  then 

Biundeii.  g^yg  jQ  }jjg  gQj^  ^^  ^^^^  },jg  -daughters  S.  and  J.,  £3000 

each,  with  the  substitution  of  their  children  in  a  certain  event.  The 
testator  then  directed  that  his  said  funeral  expenses  and  legacies  should 
be  paid  out  of  such  moneys  as  he  should  have  by  him,  moneys  due 
to  him  from  0,  and  out  of  rents  and  fines  which  should  be  due  to 
him  ;  and  gave  the  surplus  unto  his  son  and  daughters.  The  testator 
then  devised  all  his  manors  of  Lostock,  &c.,  to  A,  B  and  C,  for  500 
years,  in  trust  out  of  the  rents  to  pay  his  debts,  and  also  all  such 
annuities  or  legacies  as  were  thereinafter  mentioned,  or  which  he  might 
thereafter  specify  in  any  codicil  or  instrument  in  writing.  He  then 
bequeathed  certain  legacies,  including  one  of  £300,  to  each  of  his  trus- 
tees for  their  trouble,  and  several  annuities,  among  the  rest  oae  to  his 
housekeeper  M.  The  testator  then  declared  that  his  trustees  and 
executors  should  not  be  answerable  for  any  losses,  and  that  if  they 
were  called  to  such  account,  or  sustained  any  expenses  in  respect 
thereof,  the  same,  and  also  at  all  events  all  other  their  costs  and  ex- 
penses, should  stand  charged  upon  his  said  hereditaments,  and  be  paid 
out  of  the  rents  and  profits  thereof ;  and  that  so  soon  as  the  trusts  of 
the  term  should  have  been  satisfied,  and  all  the  expenses  incident 
thereto  discharged,  the  remainder  of  the  term  should  thenceforth 
cease ;  and,  subject  thereto,  he  devised  his  said  manors,  &c.,  in  undi- 
vided moieties  to  his  two  daughters  and  their  issue,  in  strict  settle- 
ment. The  testator  then  appointed  a  certain  person  to  be  steward 
and  agent,  to  have  the  management  of  the  estates  comprised  in  the 
said  term  of  500  years,  so  long  as  the  same  should  remain  in  the 
hands  of  his  trustees,  with  particular  directions  as  to  his  salary  and 
conduct,  and  afterwards  proceeded  as  follows  : — "  And  it  is  my  will 
that  *as  soon  as  the  debts  hereby  charged  on  my  said  estate,  and  the 
legacies  or  sums  of  money  hereby  given,  are  paid  and  satisfied,  and  as 
soon  as  such  satisfactory  security  "shall  have  been  given  by  my  said 
trustees  for  the  due  payment  of  the  said  adhuities  and  all  expenses  as 
shall  satisfy  ftie  said  anniiitants,  and  when  all  expenses  incurred  in 

(e)  Forrest  v.  Prescott,  L.  E.,  10  Eq.    post  p.  *675.] 
545.    No  point  was  made  of  its  being  the        (/)  1  Mer.  193,  19  Ves.  494. 
case  of  a  particular  debt,  as  to  which  see 
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the  execution  of  the  said  trusts  respecting  the  said  term  and  of  this 
will  shall  be  fully  paid,  then  the  person  or  persons  who  shall  at  that 
time  be  next  entitled  to  the  same  estates  under  and  by  virtue  of  the 
limitations  in  this  my  will  contained,  shall  be  let  into  the  possession 
thereof."  (g)  The  testator  then  provided  for  the  appointment  of  new 
trustees  in  certain  events,  who  were  to  be  allowed  out  of  the  rents  and 
profits  of  the  estates  comprised  in  the  term  of  500  years  the  sum  of 
£300.  He  also  devised  one-half  of  the  manor  of  Lydiate,  and  all 
the  lands  purchased  by  him  in  Inee,  &c.,  not  thereinbefore  disposed 
of,  to  the  use  of  his  son  C  for  life,  with  remainders  over;  and  directed 
that  all  his  pictures,  drawing-books,  prints,  statues  and  marbles,  should 
be  enjoyed  by  his  son  during  his  life,  and  after  his  decease  he  gave 
the  same  to  the  first  son  of  his  body  who  should  attain  twenty-one ; 
his  intention  being  that  they  should  go  along  with  the  capital  mes- 
suage called  Ince  Hall.  After  devising  to  J.  certain  lead-mines,  and  to 
M.,  his  housekeeper,  several  articles  of  furniture  and  other  things, 
which  he  directed  should  be  removed  by  his  executors  at  the  expense 
of  his  personal  estate,  the  testator  bequeathed  to  his  said  son  the  fur- 
niture of  his  house,  his  wines,  horses,  cattle  and  carriages,  plate,  and 
other  his  goods,  ehattels  and  personal  estate  not  thereinbefore  speeiJicaUy 
disposed  of,  or  which  might  thereafter  be  disposed  of  by  him  ;  and 
appointed  the  said  A,  B  and  C  executors  of  his  will,  providing  that 
immediately  after  his  decease  his  executors  should  enter  into  his  dwel- 
ling-house, and  take  into  their  custody  all  moneys  and  papers  there 
found.  By  a  codicil  the  testator,  after  noticing  the  devise  to  his  son 
of  his  estate  at  Lydiate,  and  that  attempts  might  be  made  to  invali- 
date some  of  the  dispositions  of  his  will  or  codicil,  and  the  trustees 
and  executors,  or  other  devisees,  might  incur  expenses  in  supporting 
the  same,  which  expenses  it  was  his  will  should  be  paid  out  of  the 
said  lands,  and  not  be  a  charge  upon  any  other  part  of  his  property, 
he  thereby  devised  the  said  hall,  manor,  &c.,  unto  the  said  *A,  B  and 
C,  trustees  and  executors  named  in  his  said  will,  their  executors,  ad- 
ministrators and  assigns  for  the  term  of  1000  years,  in  trust  by  sale, 
lease  or  mortgage,  or  out  of  the  rents  and  profits,  to  raise  such 
moneys  as  should  be  sufficient  to  pay  all  expenses  which  should  be 
so  incurred. 

(g)  This  clause  is  very  important,  for  ministered,  which  would  be  the  conse- 

the  testator  could  hardly  intend  that  the  quenee  of  holding  it  to  be  not  exempt 

devisees  should  be  Isept  out  of  possession  from  the  debts, 
until  the  whole  personal  estate  was  ad- 
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The  question  was,  whether  the  estates  comprised  in  the  term  of  500 
i^rd  Eidon's  jears  wcre  liable,  in  the  first  place,  to  the  payment  of  the 
judgment.  testator's  debts  in  exoneration  of  the  personal  estate.  Lord 
Eldon,  after  much  consideration,  and  reviewing  most  of  the  authori- 
ties, held  that  it  was :  he  adverted  to  the  circumstance,  that  though 
the  same  persons  were  trustees  and  executors,  the  two  characters  were- 
anxiously  kept  distinct ;  the  testator  never  using  the  word  "  execu- 
tors "  but  with  reference  to  the  personal  estate,  nor  the  word  "  trus- 
tees "  but  with  reference  to  the  real  estate  ;  that  the  clause  charging^ 
the  expenses  on  the  estates  devised,  having  blended  together  the  costs 
attending  the  real  and  personal  estate,  made  it  impossible  to  say  that 
the  testator  could  have  meant  that  the  costs  of  the  real  estate  should 
be  paid  out  of  the  real  estate,  but  that  the  costs  of  the  personal  estate 
should  not  be  paid  in  the  same  manner  except  in  the  case  of  a  defi- 
ciency of  the  personal  estate ;  that  the  [proviso  for  cesser  amounted 
to  a  direction]  that  his  funeral  expenses  should  not  be  paid  out  of  his- 
general  personal  estate ;  that  the  costs  of  performing  the  trusts  of  hia 
real  estate  should  be  paid  out  of  the  rents  and  profits  of  the  estates 
devised ;  and  that  the  persons  respectively  entitled  under  his  will 
should  not  be  let  into  possession  of  the  devised  estates  until  payment 
of  all  debts  and  legacies,  and  security  given  for  payment  of  the  annui- 
ties ;  that  the  new  trustee  of  the  term  to  be  appointed  should  receive 
the  sum  of  £300  out  of  the  rents  and  profits  of  the  estates  comprised 
in  the  term  ;  that  the  purpose  of  keeping  together,  as  objects  of  public 
curiosity,  the  pictures,  &c.,  sufiSciently  accounted  for  their  being  set 
aside  from  the  rest  of  the  personal  estate  given  to  his  son,  without 
resorting  to  the  supposition  that  it  was  merely  to  exempt  them  from 
the  debts  and  legacies  to  which  the  remainder  was  meant  to  be  liable ;. 
that  because  the  testator  had  charged  his  personal  estate  with  the  costs 
of  removing  the  specific  articles  given  to  Mrs.  M.,  it  did  not  follow 
(as  had  been  insisted)  that  it  should  also  be  liable  to  the  payment  of 
his  debts  and  legacies  ;  that  the  words  "  not  hereinbefore  specifically 
disposed  of"  might  be  taken  to  mean  specifically  to  dispose  to  his  son 
of  what  was  not  specifically  disposed  of  to  others,  and  not  as  referring^ 
to  the  *application  of  the  personalty  to  debts,  &c. ;  and,  lastly,  (on 
which  his  lordship  laid  much  stress,)  that  the  costs  incurred  by  the 
litigation  of  the  will  were  to  be  paid  exclusively  out  of  the  real 
estate ;  though  he  doubted  whether,  if  there  were  no  circumstances  in 
the  vnll  that  afibrded  a  ground  for  saying  the  personal  estate  should 
[vol.  II.  *673] 
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be  exempted,  this  provision  alone  in  the  codicil  would  have  been  a 
sufficient  manifestation  of  the  intention  to  exempt  it.  He  neverthe- 
less thought  that  it  deserved  great  consideration. 

Here  it  may  be  observed  that  the  exemption  of  the  personalty  in 
favor  of  the  legatee  does  not  necessarily  extend  to  the  next 

.  .  ^  Effect  where 

of  kin,  in  case  of  the  failure  of  the  bequest  thereof  by  bequest  of 

*i  ^  ^  •/     exempted 

lapse  or  otherwise.     Tlius  it  was  laid  down  bv  Sir  E,.  P.  personalty 

^  •'  lapses. 

Arden  in  Waring  v.  Ward,  {h)  that  if  an  estate  be  given 
to  A,  subject  to  debts,  and  the  personal  estate  to  B  exempt  from  debts, 
that  exemption  is  to  be  considered  as  intended  only  for  the  benefit  of 
B,  and  not  as  a  general  exemption  of  the  personal  estate. 

On  the  other  hand,  if  the  testator  [without]  bequeathing  the  per- 
sonal estate,  directed  that  it  should  not  be  applied  in  pay-  _^iiere  per- 
raent  of  mortgages,  and  gave  the  mortgaged  estates  to  Siy'und^'" 
different  persons,  they  paying  out  of  them  the  mortgages,  'p°^^^  °^- 
the  devisees  would  take  cum  onere  even  as  against  the  next  of  kin.  (i) 

The  distinction  is  that  [in  the  one  case  there  was  an  absolute  bequest 
■of  the  personal  estate,  M'hile  in  the  other  there  was  none.  The  prin- 
ciple is  this  :  there  being  no  particular  bequest  of  the  personal  estate, 
and  yet  the  testator  intending  to  exonerate  the  personal  estate,  it  was 
impossible  to  say  that  he  intended  that  exoneration  for  the  benefit  of 
any  particular  person  or  object,  and  he  must  be  taken  to  have  in- 
tended that  the  exoneration  should  enure  for  the  benefit  of  the  per- 
sons, whoever  they  might  be,  upon  whom  the  personal  estate  might 
devolve.]  {k) 

It  has  been  already  stated  that  under  a  general  dharge  of  or  a  trust 
to  pay  legacies,  the  several  funds  liable  to  their  liquida-  Djgt;„otio 
*tion  are  applied  in  the  same  order  as  in  the  case  of  debts,  glnefareharge 
and  therefore  the  general  personal  estate,  if  not  exempted,  a  ^u^st 'S'pay^ 
is  first  applicable ;  (Z)  but  such  cases  are  carefully  to  be  «"'amsums. 

,{h)  5  Ves.  676.     See  also  Hale  v.  Cox,  port  is  obscure.     The  V.  C.  is  made  to 

-3  B.  C.  C.  322 ;  Noel  v.  Lord  Henley,  7  rely  on  Webb  v.  De  Beauvoisin,  31  Beav. 

Price  240,  Dan.  211 ;  [Dacre  v.  Patrick-  673,  where  the  question  of  charging  real 

«on,  1  Dr.  &  Sm.  186.     See  also  Coventry  estate  did  not  arise.     Compare  Fisher  v. 

jj.  Coventry,  2  Dr.  &  Sm.  470,  where  spe-  Fisher,  2  Keen  610.] 
cific  parts  of  the  personalty  were  expressly        (i)  Milnes  v.  Slater,  8  Ves.  305. 
exempted,  and  bequeathed  to  one  for  life,         [(A)  Per  Kindersley,  V.  C,  in  Dacre  v. 

and  afterwards  "to  fall  into  the  residue,"  Patriekson,  1  Dr.  &  Sm.  186,  189. 
which  was  also  bequeathed.    But  the  re-        (I)  Eoberts  v.  Eoberts,  13  Sim.  349 ; 

[yOL.  11.  *674] 
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distinguished  from  those  in  which  the  trust  is  to  pay  certain  specified 
sums,  when,  as  the  only  gift  is  in  the  direction  to  pay  them  out  of  the 
land,  that  fund  alone  is  liable,  (m) 

Thus  where  a  testator  devises  his  estate  to  trustees,  upon  trust  tO' 
sell,  and  out  of  the  proceeds  to  pay  legacies  generally,  and  afterwards 
gives  to  A  a  legacy  of  £100,  that  legacy  will  be  charged  upon  the- 
land  in  aid  of  the  personalty  ouly ;  but  if  the  devise  be  upon  trust  to 
sell,  and  out  of  the  produce  to  pay  to  A  £100,  the  sum  so  given  will 
be  considered  as  a  portion  of  the  real  estate,  and  will  in  no  event  b& 
payable  out  of  the  personalty,  and  if  the  testator  sell  the  estate  in  his- 
lifetime,  the  legacy  will  be  adeemed,  (n) 

And  in  Spurway  v.  Glynn,  (o)  Sir  W.  Grant  thought  that  a  direc- 
sums  direotea  ^io^  ^^  ^^^  ^^^  of  the  Will,  that  the  personal  estate  should 
of  sle^o""^'  be  applied  in  payment  of  legacies  in  exoneration  of  the- 
'^"°^'  real  estate,  did  not  apply  to  a  sum  given  out  of  a  par- 

ticular estate  of  which  there  was  no  other  gift  than  the  trust  so  to- 
pay  it. 

[Again,  in  Ion  v.  Ashton,  {-p)  the  testator  bequeathed  certain  lega- 
cies and  annuities  and  charged  some  of  them  on  his  lands- 

Chars:e  of  ° 

speoiaed  at  H.,  and  the  rest  on  his  lands  at  O.,  and  devised  the- 

legacies  on 

realty,  and        estates  SO  subiect,  one  to  A  and  the  other  to  B.     He  then- 

gift  of  person-  . 

to*d  bta"*"*  gave  all  his  personal  estate  to  trustees  on  trust  to  convert 
and  pay  debts  and  funeral  and  testamentary  expenses,  and 
the  expenses  of  proving  his  will  and  the  costs  of  converting  his  per- 
sonal estate,  and  to  pay  the  residue  to  a  charity.  Sir  J.  Romilly,  M.. 
R.,  held  that  the  effect  was  to  lay  upon  the  real  estate  certain  charges- 

Ouseley  v.  Anstruther,   10    Bear.  453;  Pri.  241,  12  Pri.  213,   Dan.  211,   322,-. 

Davies  v.  Ashford,  15  Sim.  42 ;  Boughton  [Kicketts  v.  Ladley,  3  Euss.  418  ;  Jones 

V.  Boughton,  1  H.  L.  Cas.  406,  reversing  v.  Bruce,  11  Sim.  22 ;  Ashby  v.  Ashby,  1 

I  Coll.  35 ;  Whieldon  v.  Spode,  15  Beav.  Coll.  549 ;  Eoberts  v.  Eoberts,  13  Sim^ 
537  ;  Patching  v.  Barnett,  W.  N.  1880,  p.  345  ;  Evans  v.  Evans,  17  Id.  102 ;  Dickin 
135.]  V.  Edwards,  4  Hare  273 ;  Bessant  v.  Noble,. 

(m)  Whaley !).  Cox,  2  Eq.  Cas.  Ab.  549,  26  L.  J.,  Ch.  236.]     But  see  Holford  r,. 

pi.  29  ;  Amesbury  v.  Brown,  1  Ves.  482  ;  Wood,  4  Ves.  78  ;  [Colvile  v.  Middleton^ 

Phipps  V.  Annesley,  2  Atk.  57  ;  Ward  v.  3  Beav.  570.] 

Dudley,  2  B.  C.  C.  316,  1  Cox  438,  7  B.  '  (m)  Newbold  v.  Eoadnight,  1  R.  &  My.. 

P.  C.  Toml.  566 ;  Eeade  v.  Litchfield,  3  677. 

Ves.  475  ;  Hartley  v.  Hurle,  5  Ves.  545  ;  (o)  9  Ves.  483. 

Brydges  v.  Phillips,  6  Ves.  571  ;  Spurway  (p)  -[28  Beav.  379.    See  also  Lomax  v. 

V.  Glynn,  8  Ves.  483 ;  Hancox  v.  Abbey,  Lomax,  12  Beav.  290;  Woodhead  v.  Tum- 

II  Ves.  179  ;  Aldridge  v.  Wallscourt,  1  er,  4  De  G.  &  S.  429  ;  Sinnett  v.  Herbert,. 
Ba.  &  Be.  312 ;  Noel  v.  Lord  Henley,  7  L.  E.,  12  Eq.  201.] 
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which  were  specified,  and  then  to  give  it  subject  thereto,  and  on  the 
personal  estate  to  lay  other  charges,  and  then  give  it  subject  *thereto, 
and  therefore  that  the  annuities  and  legacies  were  cliarged  exclusively 
on  the  real  estate.] 

It  seems  that  in  these  cases,  if  the  sums  in  question  are  -bequeathed 
free  from  the  legacy  duty,  the  duty  will  be  payable  out  of    Legaoy  duty, 
the  same  fund  as  the  legacy,  [p)  fund  payable. 

It  does  not  however  necessarily  follow  that   the  principle  above 
stated  applies  to  trusts  for  the  payment  of  particular  debts 
to  which  the  personal  estate  was  antecedently  liable,  and  particular 
with  respect  to  which   therefore  the  charging  the   land 
would  seem  to  be  merely  for  the  purpose  of  providing  an  auxiliary 
fund  for  those  debts,  not  in  order  to  discharge  the  personalty. 

The  contrary  indeed  seems  to  have  been  assumed  by  Sir  W.  Grant 
in  Hancox  v.  Abbey,  (q)  for  he  held  that  a  devise  of  real  estate  to 
trustees,  upon  trust  to  sell,  and  to  pay  a  mortgage  due  on  some  part  of 
the  testator's  property,  subjected  the  land  in  the  first  instance,  although 
the  personalty  was  given  "  after  payment  of  debts,  legacies  and  funeral 
expenses,"  but  which  his  Honor  thought  might  be  construed,  after 
payment  of  debts  not  before  provided  for. 

This  doctrine  and  decision  however  are  inconsistent  with  the  prin- 
ciple upon  which  the  more  recent  case  of  Noel  v.  Lord  Noeii>Lord' 
Henley  (r)  was  professedly  decided.  The  testator  devised  Heniey. 
lands  upon  trust  for  sale,  and  directed  the  trustees  to  stand  possessed 
of  the  moneys  arising  therefrom  upon  trust  to  pay  a  mortgage  debt  of 
£2000  affecting  one  of  his  estates;  and  in  the  next  place  to  pay  all 
costs,  &c. ;  and  then  to  pay  a  sum  of  £20,000  due  on  mortgage  of  cer- 
tain parts  of  the  testator's  other  estates  thereinbefore  devised ;  and 
upon  further  trust  to  pay  £5000  to  his  wife  (which  lapsed)  and  the 
sum  of  £3000  to  T.,  both  which  last-mentioned  sums  the  testator 
directed  to  be  paid  as  soon  as  sufficient  moneys  should  arise  by  such 
sale  or  sales  after  the  other  payments  thereinbefore  directed  to  be  made 
thereout,  and  that  the  same  should  carry  interest  from  his  death.  The 
testator  then  directed  his  trustees  out  of  the  moneys  to  arise  from  the 
sale  to  pay  so  much  of  his  other  just  debts,  and  of  the  pecuniary  lega- 


{p)  Noel  V.  Lord  Henley,  7  Pri.  241,  Farrer  v.  St.  Catharine's  College,  L.  E., 

Dan.  211.    See  also  Stow  v.  Davenport,  5  16  Eq.  25.] 

B.  &  Ad.  359.    But  generally  a  gift  of  {q)  11  Ves.  179. 

legacy  duty  is  a  mere  pecuniary  legacy,  (r)  7  Pri.  241,  Dan.  211. 

[vol.  IX.  *675] 
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cies  thereinafter  by  him  bequeathed,  as  his  own  personal  estate  or  the 
personal  estate  of  his  uncle  E..  should  not  extend  to  pay ;  and  after 
such  payments  to  invest  the  residue  of  the  said  moneys  upon  trust  for 
certain  persons;  and  then,  after  giving  *several  legacies,  he  declared 
that  all  his  legacies  should  be  paid  without  any  deduction  of  the  legacy 
duty ;  and  he  bequeathed  all  the  residue  of  his  personal  estate  after 
payment  of  such  of  his  debts  as  were  not  therein  otherwise  provided 
for  and  of  his  legacies,  &c.,  to  his  wife,  her  heirs,  executors,  adminis- 
trators and  assigns,  and  appointed  his  said  wife  and  two  other  persons 
executrix  and  executors.  One  question  was  whether  tlie  sums  of 
£2000,  £20,000  and  £3000  were  payable  out  of  the  land  exclusively, 
or  only  in  aid  of  the  personal  estate.  Richards,  C.  B.,  thought  there 
was  not  sufficient  evidence  of  an  intention  to  exonerate  the  personalty 
from  these  sums ;  for  though  he  admitted  that  there  was  no  doubt  that 
the  testator,  in  giving  the- residue  of  his  personal  estate  after  payment 
of  such  of  his  debts  as  were  not  therein  otherwise  provided  for  intended 
to  exonerate  some  part  of  his  personal  estate  from  its  liability  to  pay 
some  of  his  debts,  yet  it  did  not  appear  what  debts,  and  there  was  no 
intimation  that  he  meant  the  sums  particularized  as  distinguished  from 
the  rest  of  his  debts.  He  thought  it  was  the  ordinary  case  of  a  tes- 
tator giving  his  personal  estate  to  A,  and  his  real  estate  to  B  subject 
to  the  payment  of  his  debts,  and  that  the  circumstance  of  his  having 
enumerated  particular  debts  made  no  difference.  He  could  not  make 
■  any  distinction  between  a  direction  that  real  estate  should 

between  di-       be  chargeable  with  a  particular  debt  of  £20,000  and  a 

rection  to  pay       i.pi  i.  t.    i  jii  i} 

particular  dcvise  ot  real  estate  subiect  to  all  the  testator  s  debts :  tor 

debts  and  "' 

debts  gen-  the  £20,000  was  only  part  of  these  debts.  But  he 
thought  that  legacies  stood  upon  a  very  different  footing : 
debts  (he  said)  were  prima  facie  to  be  paid  out  of  the  personal  estate, 
legacies  might  be  paid  out  of  the  personal  or  out  of  the  real  estate  ac- 
cording to  the  intention  of  the  testator  ;  therefore  such  legacies  as  were 
not  thrown  upon  the  personal  estate  were  not  to  be  paid  out  of  it.  The 
court  accordingly  held  that  the  mortgage  of  £2000  (which  it  appeared 
wds  not  the  testator's  own  debt,  but  was  created  by  a  prior  owner  from 
whom  the  lands  had  descended  to  him)  (s)  with  the  £3000  and  the 
legacy  duty  on  both  tiiese  sums  were  to  be  paid  out  of  the  real  estate 
exclusively;  but  that  the  testator's  mortgage  debt  of  £20,000  and 
duty  were  to  be  raised  out  of  it  only  in  aid  of  the  personal  estate. 

(b)  As  to  this,  see  ante  p.  *637. 

[vol.  II.  *676] 
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As  to  the  £20,000  the  decree  was  reversed  in  D.  P.  (t)  but  merely 
on  the  ground  that  the  mortgage  was  the  debt  of  the  estate,  not  of 
the  devisor,  having  been  made  for  the  purpose  of  liquidating  encum- 
brances created  by  the  preceding  owner,  (m) 

*If  there  had  been  nothing  more  than  a  general  provision  for  debts, 
as  the  C.  B.  appears  from  some  of  his  observations  to 

,  ...  .  TT.  ..         Eemarks  on 

have  thouglit,  the  case  is  not  an  adjudication  upon  the  point  Noei  v.  Lord 
in  question :  but  considering  the  testator's  anxious  discrimi- 
uation  between  the  enumerated  debts  and  the  others,  («)  and  his 
subsequent  reference  to  the  debts  as  consisting  of  two  classes,  there  was 
perhaps  some  difficulty  in  so  treating  it.  [Lord  Eldoii  in  D.  P.  laid 
great  stress  on  the  distinction  thus  drawn  by  the  testator,  (y)  and  Lord 
St.  Leonards  drew  from  it  the  conclusion  that  even  if  the  £20,000 
had  been  a  debt  of  the  testator,  the  decree  in  the  JExchequer  was 
erroneous.]  (2)  At  all  events  the  doctrine  in  the  judgment  is  in  direct 
opposition  to  that  of  Sir  W.  Grant's  determination  in  Hancox  v. 
Abbey.  Upon  principle  the  distinction  taken  by  that  learned  judge, 
between  a  trust  to  pay  particular  debts  and  debts  generally,  seems  to 
be  hardly  tenable.  There  is  no  apparent  reason  why  a  testator  who 
provides  an  additional  fund  should  intend  to  discharge  the  fund 
primarily  liable,  more  in  the  one  case  than  in  the  other ;  or  why  debts, 
which  before  subsist  as  a  charge  upon  the  personal  estate  independ- 
ently of  the  will,  should  necessarily  be  considered  as  governed  by  the  • 
same  rule  as  legacies,  which  owe  their  existence  to  the  trust  to  pay 
them. 

[It  must  be  observed  that  Hancox  v.  Abbey  did  not  depend  wholly 
on  the  trust  being  to  pay  a  particular  debt,  but  partly  on 
the  fact  that  the  debt  in  question  was  already  charged  on  particular 
real  estate,  so  that  the  trust  for  payment  of  it  was  either  ousiy  aecared 
intended  to  make  the  trust  fund  primarily  liable,  or  was 
altogether  purposeless.     After  adverting  to  the  general  rule  that  a 
devise  to  sell  for  payment  of  all  debts  would  not  exonerate  the  per- 
sonal estate.  Sir  W.  Grant  continued :    "  But  a  direction  to  apply  a 
particular  portion  of  the  real  estate  for  the  payment  of  one  particular 
debt  affords  a  very  different  inference.    Why  should  the  testator  direct 

(«)  Dan.  322,  [12  Pri.  213.]  sequently  charged  in  general  terms,  Clark 

(m)  See  this  treated  of,  ante  p.  *638.  v.  Sewell,  3  Atk.  96. 

'  (x)  But  in  general  the  charging  of  a  [{y)  12  Pri.  319,  321,  322. 

particular  debt  or  legacy  expressly  gives  (a)  Law  of  Prop.  366. 
it  no  priority  over  debts  or  legacies  sub- 

[vol.  n.  *677] 
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exclusively  a  particular  debt  to  be  paid  out  of  his  real  estate  ?  It  is 
uot  generally  from  an  apprehension  that  the  personal  estate  may  not 
be  sufficient  for  all  debts,  for  no  precaution  is  taiien  except  for  this 
particular  debt ;  and  this  debt  was  already  a  charge  upon  the  real  es- 
tate. Therefore,  for  the  security  of  the  debt,  there  was  no  reason  to 
direct  a  sale.  It  is  no  additional  security  to  the  mortgagee.  For 
what  purpose,  *then,  could  he  so  specially  direct  a  portion  of  the  real 
estate  to  be  sold,  and  the  produce  applied  to  that  particular  debt,  if 
he  intended  that  debt  to  stand  just  iu  the  same  predicament  as  any 
other  debt,  except  only  that  it  was  to  be  charged  on  the  real  estate  as 
it  already  was?  Putting  that  aside,  nothing  is  done  by  all  this  par- 
ticularity of  expression,  for  then  this  debt  stands  upon  the  same  foot- 
ing as  all  other  debts."  (a) 

So,  in  Evans  v.  Cockeram,  (6)  where  a  testator,  after  devising  an 
estate  which  he  had  mortgaged,  and  giving  a  power  to  raise  thereout 
£200  for  each  of  his  two  daughters,  proceeded  thus  :  "  And  I  hereby 
charge  and  make  liable  my  said  estate  for  the  repayment  of  the  said 
sums  of  £200  to  each  of  my  said  daughters  as  aforesaid,  and  also  for 
the  payment  of  any  sum  or  sums  of  money  on  the  security  of  my  said 
estate  at  my  death ; "  Sir  J.  K.  Bruce,  V.  C,  held  that  the  mortgaged 
estate  was  primarily  charged  with  the  payment  of  the  debt ;  observing 
that  in  favor  of  the  creditor  the  testator  could  not  charge  the  estate,  or 
make  it  more  liable  than  before.] 

In  Welby  v.  Rockcliffe,  (e)  where  the  testator,  after  devising  an  es- 
char eofa  ^^*®  ^*  ^"  *^  ^  '°  ■^'^^>  ^'^^  reciting  a  marriage  annuity 
debt'wiSa  bond  given  by  him,  charged  the  estate,  and  also  A,  his 
gauonon"''"'  hcirs,  cxccutors  and  administrators  with  the  payment  of 
devisee.  ^j^g  annuity,  and  then  disposed  of  the  personal  estate,  the 

residuary  personal  estate  was  held  to  be  exempt,  [though  there  was 
no  pre-existing  charge  on  the  real  estate ;]  the  annuity  not  being  merely 
charged  on  the  estate,  but  the  payment  being  imposed  on  A  as  a  per- 
sonal obligation. 


(a)  The  M.   E.  also  adverted  to  the  (as  to  which  see  ch.  XTX.,  §  5.) 

form  of  the  gift  to  B,  being  of  the  "  resi-  (6)  1  Coll.  428.    But  see  Johnson  «.■. 

due"  of  the  sale  moneys.   How,  he  asked,  Milksop,  2  Vern.  112.     Since  L.  King's 

could  B  claim  more  than  was  given  to  acts  {ante  p.  *646)  the  express  charge  is, 

him  ?     (But   that    argument  would    he  in*a  case  like  Evans  v.  Cockeram,  as  little 

equally  good  if  the  trust  were  to  pay  all  needed  for  the  one  purpose  as  for  the 

dehts.)     Or  could  the  heir  be  intended  lo  other.] 

take  the  benefit  as  so  much  undisposed  of?  (c)  1  B.  &  My.  571. 
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[But  in  Quennell  v.  Quennell^  {d)  where  a  testator,  having  on  his 
marriage  executed  a  bond  and  settlement  to  secure  an    ■ 
annuity  to  his  wife,  by  his  will  confirmed  the  settlement,  SSjar 
and  charged  the  annuity  on  certain  real  estate  and  stock,  such  personal 
and  subject  thereto  gave  the  estate  and  stock  to  A,  and  "  '^* '°°' 
then  gave  the  residue  of  his  real  and  personal  estate,  subject  as  to  his 
personal  estate  to  his  debts,  funeral  and  testamentary  expenses  and 
legacies,  to  'his  wife ;  it  was  held  by  Lord  Langdale  that  the  testator 
had  *only  created  a  charge  without  affecting  the  primary  liability  of 
■the  personal  estate. 

But  besides  the  two  classes  of  legacies  already  mentioned  there  is  ai 
third  or  intermediate  class,  where  there  is  a  separate  and  D^^ongtra- 
independent  gift  of  the  legacy,  and  then  a  particular  fund  wve  legacies. 
or  estate  is  pointed  out  as  that  which  is  to  be  primarily  liable,  (e) 
This  class  would  seem  to  afford  a  closer  analogy  to  charges  of  par- 
ticular debts  than  legacies  that  are  only  specific.  Thus  in  Lamphier 
V.  Despard,  (/)  wiiere  a  testator  directed  his  debts  and  legacies  to  be 
paid  by  his  brother,  and  gave  to  him  the  woods  growing  on  his  estate 
r.  to  pay  his  debts  and  legacies;  then  he  bequeathed  two  legacies^ 
which  were  not  to  be  paid  until  five  years  after  his  death,  as  it  was 
his  wish  that  the  woods  should  not  be  cut  down  until  then  ;  he  then 
bequeathed  the  timber  money  after  payment  of  the  two  legacies,  and 
then  gave  another  legacy,  and  appointed  his  brother  his  executor  and 
residuary  legatee  :  it  was  held  by  Sir  E.  Sugden,  C.  Ir.,  that  the  twO' 
legacies  were  payable  primarily,  out  of  the  produce  of  the  timber,  and 
that  the  residuary  personal  estate  was  the  secondary  fund  for  payment 
of  them.  He  said  "  This  is  not  a  general  fund  provided  for  payment 
of  all  the  legacies,  but  a  fund  only  for  two ;  and  whenever  there  is  a 
direction  to  apply  a  particular  fund  for  the  payment  of  some  of  the 

[(i)  13  Beav.  240.  cases  cited  3  Beav.  575) ;  Eoberts  v.  Po- 
(e)  Per  Wood,  V.  C,  1  H.  &  M.  668.]  cock,  4  Ves.  150 ;  M'Leland  v.  Shaw,  2 
■Whether  legacy  is  demonstrative  or  Sch.  &  Lef.  538 ;  Smith  v.  Fitzgerald,  3 
specific.^Whether,  if  the  particular  fund  Ves.  &  B.  2;  Mann  D.Copland,  2  Mad. 
fails  by  an  act  of  the  testator  in  his  life-  223 ;  Fowler  v.  Willoughby,  2  S.  &  St. 
time,  the  legacy  is  payable  out  of  the  gen-  354 ;  Wilcox  v.  Ehodes,  2  Russ.  452  ;  Col- 
eral  assets,  in  other  words,  whether  the  vile  v.  Middleton,  3  Beav.  570  ;  [Side- 
legacy  is  demonstrative  or  specific,  is  often  botham  v.  Watson,  11  Hare  170;  Fream 
a  question  of  some  nicety.  As  to  tlys,  v.  Bowling,  20  Beav.  631,  L.  E.,  4  Eq. 
see  SavUe  v.  Blacket,  1  P.  W.  778 ;  Att.-  145,  n. ;  Paget  v.  Huish,  1  H.  &  M.  663. 
Gen.  V.  Parkin,  Arab.  566  ;  Cartwright  o.  (/)  2  D.  &  War.  59. 
Cartwright,  2  B.  C.  C.  114,  (see  two  last 
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legacies,    that   is   the   primary   fund    for   this   purpose,    Hancox   v. 
Abbey." 

Sir  E.  Sugden  appears  indeed  to  have  invariably  referred  Sir  W. 
"Grant's  decision  to  the  distinction  between  a  particular  and  a  general 
■charge,  (g)  On  the  other  hand  there  appears  to  be  no  decision  on  that 
bare  point  except  Quennell  v.  Quennell,  which  would  seem  to  involve 
a  denial  of  any  such  distinction  in  the  case  of  debts. 

The  charging  of  an  estate  with  a  definite  sum  for  payment  of  debts 
<aiarKeofa  points  more  directly  to  making  that  estate  the  primary 
towiris°'pa™  *fund.  Personal  estate  fluctuates,  and  debts  fluctuate, 
jnentofdebta.  ^^^^  in  no  certain  ratio  to  each  other.  By  what  amount 
therefore  (if  any)  the  personalty  will  fail  to  satisfy  the  debts  is  until 
the  testator's  death  quite  uncertain  ;  and  to  devote  a  fixed  amount  to 
:answer  this  uncertain  deficiency  is  an  improbable  thing  to  intend.  In 
•Clutterbuck  v.  Clutterbuck,  (h)  where  a  testator  devised  lands  upon 
trust  to  raise  a  sum  of  £2000  for  payment  of  certain  specified  debts, 
:and  all  such  other  debts  as  he  should  owe  at  his  decease;  and  on 
further  trust  out  of  his  rents,  &c.,  to  pay  divers  life  annuities,  and 
■"  subject  to  the  several  trusts  aforesaid  "  in  trust  for  his  wife  for  life, 
j-emainder  to  a  nephew  in  fee ;  it  was  held  by  Sir  J.  Leach,  M.  E., 
■that  the  sum  of  £2000  was  the  primary  fund.] 

« 
It  should  seem,  that  where  a  specific  poation  of  po-- 
smicd  fund  is       sonul  estate  is  appropriated  to  charges  to  which  the  gen- 
certain  era!  personalty  is  liable,  such  fund  is  not,  as  in  the  case 

■charges.  .  , 

of  land,  subsidiary  only,  but  is  primarily  applicable. 

Thus,  in  Browne  v.  Groombridge,  {i)  where  a  testator  gave  to  his 

■General  executors  his  exchequer  bills,  money  at  the  bankers  and 

SeidTo^be         ^^^  ^o  him  on  policies  of  insurance,  money  in  the  funds, 

■exempt.  ^^^  dcbts,  upon  trust  thereout  to  pay  his  wife  £200,  and 

(g)  Bateman  v.  Earl  of  Eoden,  1  Jo.  &  not  to  include  the  costs  of  an  administra- 
Lat.  369 ;  Coote  ii.  Coote,  3  Id.  178.    In  tion  suit.    But  this  has  been  otherwise 
the  former  case  the  personalty  was  held  determined,  Harloe  v.  Harloe,  L.  R.,  20 
■exonerated  from  a  debt  on  the  ground  Eq.  471,  and  cases  there  cited ;  and  Alsop 
sthat  it  was  consolidated  with  another  sum  v.  Bell,  24  Beav.  469,  and  Penny  v.  Penny, 
which  was  clearly  charged  on  the  real  es-  11  Ch.  D.  440  ;   and  "  executorship  es- 
tate only.  penses "  is  synonymous,  Sharp  v.  Lush, 
(h)  1  My.  &  K.  15.]  10  Ch.  D.  468     But  such  costs  are  not  in- 
(i)  4  Mad.  495.     What  is  included  in  eluded  in  "  debts  and  charges  of  proving 
a  charge  of  "  testamentary  expenses.''  the  will,"  Stringer  v.  Harper,  26  Beav. 
—["Testamentary  expenses"  was  held  585.] 
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then  to  pay  his  debts,  funeral  and  testamentary  expenses,  and,  after 
making  the  said  payments,  to  pay  certain  legacies,  and  then  to  stand 
possessed  of  the  moneys  upon  certain  trusts ;  it  was  contended,  on  th& 
authority  of  "Waring  v.  Ward,  and  Noel  v.  Lord  Henley,  that  the 
specific  fund  was  charged  with  the  debts  and  legacies  only  in  aid  of 
the  personal  estate;  but  Sir  J.  Leach,  V.  C,  held  that  the  fund  was 
immediately  liable,  observing  that  Waring  v.  Ward  was  the  case  of  a 
devisee  of  real  estate,  who  was  entitled  to  the  aid  of  the  personal 
estate. 

So,  in  Choat  v.  Yeates,  (k)  where  a  testatrix  gave  the  residue  of  her 
funded  property,  after  payment  of  her  just  debts,  legacies,  funeral  and 
testamentary  expenses,  to  A,  and  all  the  residue  of  her  personal  estate 
upon  certain  trusts;  it  was  held  that  the  *funded  property  was 
primarily  liable,  though  the  effect  was  to  leave  nothing  for  the  legatee. 

Again,  in  Bootle  v.  Blundell  (l)  we  have  seen  that  the  direction  to- 
pay  the  funeral  expenses  and  certain  legacies  out  of  a  specified  fund 
was  treated  by  Lord  Eldon  as  tantamount  to  a  declaration  that  they 
should  not  be  paid  out  of  the  general  personal  estate. 

The  doctrine  of  these  authorities  seems  upon  the  whole  to  be  reason- 
able ;  for,  although,  where  a  testator  subjects  real  estate  to  charges  ta 
which  the  personal  estate,  and  most  frequently  that  only,  was  before 
liable,  there  is  no  reason  why  the  added  fund  should  be  applied  before 
the  original  one,  yet  in  regard  to  personal  property,  the  whole  of  which 
was  antecedently  applicable  to  debts,  as  additional  security  to  the 
creditor  could  not  be  the  object  of  the  provision,  the  natural  inference 
is,  that  the  testator,  in  appropriating  for  this  purpose  a  particular  por- 
tion of  that  estate,  intended  that  it  should  be  primarily  applied. 

[But  the  doctrine  does  not  apply  where  the  residue  uigerent  rule 
remains  undisposed  of,  in  which  case  it  will  be  primarily  n^t'^d^osMi* 
liable,  (m)  °'- 

Where  one  particular  fund  is  appropriated  for  payment  of  debts  and 
the   testator's    other   property   is   exempted,  such   other  ,^^^ 
property  still  remains  liable  in  its  proper  order  for  any  j^?;^d°and^ ex- 
deficiency,  the  exemption  not  having  the  effect  of  altering  oSera^do  no"** 

(k)  IJ.  &  W.  102  ;  [and  See  Evans  v.        (l)  1  Mer.  ]93,  ante  p.  *670. 
Evans,  17  Sim.  106;   PhilUps  v.  East-        [(m)  Holford  j..  Wood,  4  Ves.  78 ;  Hew- 
wood,  1  LI.  &  G.  294 ;  Webb  v.  Be  Beau-     ett  v.  Snare,  1  De  G.  &  S.  333  ;  Newbegin 
voisin,   31   Beav.   573 ;  Vernon  v.   Earl     v.  Bell,  23  Beav.  386.    And  see  ante  p.. 
Manvers,  Id.  623.]  *673. 
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alter  liability     the  liabilities  of  the  several  species  of  exempted  property 

of  others  ijnier  ^  i,  x.  ^    i.        j 

^«-  inter  se.     Thus,  in  Lord  Brooke  v.  Earl  of  Warwick,  (n) 

the  testator  devised  real  estates  in  mortgage  and  bequeathed  specific 
parts  of  his  personal  estate  and  also  the  residue  of  his  personal  estate 
"  freed  and  discharged  from  debts,"  &c.,  and  devised  an  estate  to  be 
sold  and  the  money  to  be  applied  to  pay  his  debts,  &c.  The  money 
arising  from  the  sale  proving  insufficient  for  the  purpose,  it  was  con- 
tended that  the  gift  of  the  residue  was  in  the  nature  of  a  specific  gift, 
and  there  being  the  same  expressed  intention  to  exonerate  the  residue 
as  the  mortgaged  estates  from  debts,  the  devisees  of  the  latter  ought  to 
take  cum  onere;  but  Lord  Cottenham,  C,  affirming  the  decision  of 
Sir  J.  Ki  Bruce,  V.  C,  held  that  the  residue  was  primarily  liable. 
The  V.  C.  said  he  could  conceive  a  case  in  which  a  residuary  bequest 
might  stand  on  an  equal  footing  with  particular  or  specific  legacies ; 
but  here  he  iJiought  the  testator  meant  no  more  than  that  the  property 
■expressly  giren  *'m  trust  for  payment  of  the  debts  should  be  the  only 
fund  or  the  first  fund  for  their  payment.  The  L.  C.  approved  of  the 
V.  C.'s  construction,  and  said  both  the  mortgaged  estate  and  the 
residue  were  intended  by  the  testator  to  be  freed  from  the  debts  (refer- 
ring particularly  to  the  passage  cited  above) ;  but  that  he  could  not 
give  the  residue  discharged  from  debts  unless  he  provided  for  them 
«ut  of  some  other  fund. 

But  where  all  the  personalty  is  bequeathed  in  terms  expressly  ex- 
SeciM  where  empting  it  from  payment  of  the  usual  charges  affecting 
fhe'o°her8°to  ^^>  ^his  exemption  throws  those  charges  on  all  other  prop- 
exempted.  gj.j.y.  j^^^  expressly  exempted,  so  that,  for  instance,  in  case 
of  a  deficiency  in  the  produce  of  lands  devised  to  answer  such  charges, 
they  would  fall  upon  other  lands  specifically  devised,  (o)  And  in 
Powell  V.  Riley,  (p)  where  the  exemption  of  the  personal  estate  was 
not  express,  but  was  inferred  from  its  being  given  as  a  specific  legacy, 
and  where  the  property  expressly  given  for  payment  of  the  debts, 
funeral  and  testamentary  expenses  proved  insufficient,  the  personal 
estate  was  held  liable  to  pay  only  a  proportion  of  the  deficit  pari 
passu  with  specifically  devised  lands.  This  is  the  case  contemplated 
by  Sir  K.  Bruce  in  Lord  Brooke  v.  Earl  of  Warwick,  which,  however, 
was  not  cited.] 

(n)  2  De  G.  &  S.  425,  affirmed  1  H.  &    v.  Young,  26  Beav.  522. 
Tw.  142.  (p)  L.  E.,  12  Eq.  175.] 

(o)  Morrow  v.  Bush,  1  Cox  185 ;  Young 
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IV.  It  remains  to  consider  in  what  cases  assets  are 
marshaled  in  favor  of  legatees  or  creditors.  17 


Marshaling 
of  assets. 


17.  By  "  marshaling  assets  "  we  are  to 
understand  such  an  arranging  of  the  dif- 
ferent funds  to  be  administered  as  that 
they  may,  as  far  as  possible  without  in- 
justice, be  applied  to  the  satisfaction  of 
all  the  various  claims,  although  certain 
parties  may  be  entitled  to  prior  satisfac- 
tion out  of  some  one  or  more  funds.  And, 
therefore,  if  there  are  two  or  more  funds, 
and  several  claimants,  one  or  more  of 
whom  can  resort  to  all  or  many  of  such 
funds,  and  others  who  can  resort  to  one 
only,  a  court  of  equity  will  either  compel 
the  former  to  proceed  against  the  fund, 
against  which  the  latter  cannot,  so  far  as 
it  will  extend,  or  will  make  compensation 
to  the  latter  out  of  the  fund,  in  proportion 
to  what  the  former  has  needlessly  taken 
from  the  fund  which  formed  the  only 
means  of  payment  for  the  latter.  See 
Theobald  on  Wills  463 ;  Bice  v.  Harbe- 
son,  63  N.  Y.  493. 

In  Post  V.  Mackall,  3  Bland  Ch.  486, 
516,  Bland,  C,  says :  "  The  marshsiling 
of  different  funds  among  creditors,  is  not, 
however,  founded  on  any  such  equity  or 
implied  contract  between  debtors ;  but 
rests  upon  a,  natural  and  moral  equity ; 
that  no  one  ought  to  be  permitted,  at  his 
mere  will,  to  derive  a  benefit  from  that 
which  must  injure  another ;  and  that 
equality  is  equity,  provided  the  court  has 
any  foundation  for  enforcing  such  equity 
without  depriving  a  party  of  his  clear 
legal  rights,  or  impairing  the  obligation 
of  his  contract." 

The  rule  of  marshaling  assets  must  be 
so  applied  as  to  protect,  and  not  to  destroy, 
equities,  Southworth  v.  Parker,  41  ^ich. 
198. 

It  was  said  by  Miller,  J.,  in  Eice  v. 
Harbeson,  63  N.  Y.  493,  498:  "This 
power  is  frequently  exercised  by  the 
courts  to  protect  the  rights  of  parties  and 
to  do  justice  between  them,  and  it  is  emi- 
nently proper  to  invoke  its  aid  where,  as 


in  this  case,  a  different  rule  must  inevita- 
bly tend  to  defeat  the  claim  of  most  of 
the  legatees  under  the  testator's  will." 

A  testator  has  the  right  to  prescribe  a 
law  for  the  disposition  of  his  estate ;  there- 
fore the  inquiry  always  is,  has  the  testator 
expressed  an  intention  to  have  his  assets 
marshaled  in  a  different  manner  from 
that  prescribed  by  law.  Brown  v.  James,  3 
Strobh.  Eq.  24. 

In  Elliott  V.  Carter,  9  Gratt.  541,  551, 
it  was  said  by  Lee,  J. :  "  The  principle 
which  lies  at  the  foundation  of  the  right 
of  a  legatee  or  devisee  to  marshal  the 
assets,  is,  as  has  been  intimated,  the  pre- 
sumed intention  or  inclination  of  the  tes- 
tator in  his  favor.  But  where,  as  in  the 
case  now  in  judgment,  the  testator  has 
charged  his  whole  estate,  as  well  the  real 
property  devised  as  the  peHonal  be- 
queathed, with  the  payment  of  his  debts, 
there  can  be  no  stronger  presumption  of 
an  inclination  in  favor  of  the  devisee  than 
of  the  legatee,  both  being  equally  the  ob- 
jects of  the  testator's  bounty ;  and  be- 
tween persons  so  taking,  equity  will  not 
interfere  unless  the  testator  has  shown 
clearly  some  ground  of  preference  or  pri- 
ority of  the  one  over  the  other.  1  Story's 
Eq.  Jur.,  i  565.  And  if  in  such  a  case 
the  pi'operty,  other  than  that  specifically 
devised  and  bequeathed,  prove  inadequate 
to  meet  the  charge,  it  should  seem  that 
equity  to  supply  the  deficiency,  would 
apply  its  maxim  that  equality  is  equity, 
and  levy  it  equally  and  ratably  upon  the 
property  so  devised  and  bequeathed.  The 
principle  of  contribution  in  such  a  case 
for  the  purpose  of  meeting  the  common 
charge  resting  alike  upon  the  different 
subjects  of  property  disposed  of  among 
the  several  objects  of  the  testator's 
bounty,  is  dictated  by  a  plain  and  obvious 
rule  of  justice,  and  is,  I  think,  fully  sanc- 
tioned by  authority." 

In  marshaling  assets,  legacies  charged 
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On  this  subject  it  may  be  stated  as  a  general  rule,  that  wherever  a 
creditor,  having  more  than  one  fund,  resorts  to  that  which,  as  between 
the  debtor's  own  representatives,  is  not  primarily  liable,  the  person 
whose  fund  is  so  taken  out  of  its  proper  order  is  entitled  to  be  placed 


on  land  are  considered  as  land,  McCamp- 
bell  V.  McCampbell,  5  Litt.  97.  Where 
personal  property  is  to  be  converted  into 
real  property  by  direction  of  the  testator, 
it  will  be  considered  as  such  in  marshal- 
ing assets,  and  will  be  liable  for  debts 
only  after  specific  bequests  of  personalty, 
Downing  v.  Marshall,  1  Abb.  App.  Dec. 
525. 

Where  an  annuity  is  charged  on  both 
real  and  personal  property,  and  there  are 
legacies  besides,  but  no  devises,  the  per- 
sonal property  is  first  liable,  if  sufficient 
for  annuity  and  legacies ;  but  if  not,  the 
assets  will  be  marshaled,  and  the  legatees 
subrogated  to  the  rights  of  the  annuitant 
against  the  real  property,  if  the  annuity 
has  been  paid  out  of  the  personalty,  Allen 
•«.  Allen,  3  Wall.,  Jr.,  C.  C.  289.  And 
where  a  testator  authorizes  any  of  his 
lands  to  be  sold  for  the  payment  of  his 
debts,  and  devised  lands  are  so  applied 
before  the  personal  property,  devisees  and 
their  judgment  creditors  may  be  subro- 
gated to  the  rights  of  the  creditors  against 
the  personalty,  Morris  v.  Mowatt,  2  Paige 
586. 

Where  real  property  is  devised  to  a 
trustee  for  the  use  of  the  testator's  widow 
for  life,  and  after  her  death  to  the  grand- 
children of  the  testator,  the  widow  cannot 
demand  that  a  part  of  the  corpus  of  the 
estate  be  sold  (o  pay  debts,  in  order  that 
she  may  enjoy  all  the  rents  of  the  lease- 
holds, Merryman  v.  Long,  49  Md.  540. 
In  such  case,  the  rents  of  the  leaseholds 
are  assets  in  the  hands  of  the  executor  for 
the  payment  of  debts.  Id.  So,  too,  the 
hire  of  slaves,  or  interest  on  a  bond,  Ede- 
len  V.  State,  4  Gill  &  J.  277. 

As  between  a  legatee  for  life  and  credit- 
ors of  the  estate,  the  latter  have  the  right 
to  insist  that  their  debts  be  paid  out  of 
income  of  the  estate,   before   any  part 


thereof  be  paid  to  the  legatee,  Merryman 
V.  Long,  ubi  supra. 

The  assent  of  an  executor  to  a  legacy 
can  never  defeat  the  right  of  a  creditor  to- 
pursue,  in  a  court  of  equity,  the  assets  of 
a  testator,  in  the  hands  of  a  legatee,  if 
necessary  for  the  payment  of  testator's- 
debts,  Dunn  v.  Amey,  1  Leigh  465. 

A  legacy  charged  on  lauds,  and  given, 
to  trustees  to  hold  until  the  legatee  should 
attain  her  majority,  retains  preference 
over  a  mortgage  ^ven  on  part  of  said 
land,  which  was  released,  without  con- 
sideration, by  the  guardian  of  the  legatee,, 
with  the  advice  of  the  attorney  of  the 
mortgagee,  Blauvelt  v.  Van  Winkle,  2 
Stew.  (N.  J.)  111.  In  marshaling  the 
assets  of  the  estate,  debts  due  Ixom  the 
testatrix  must  have  priority  over  siiclx 
legacy,  Id. 

Unless  otherwise  ordered  by  the  will,, 
general  legacies  will  be  taken  for  the  pay- 
ment of  debts  before  specific  legacies, 
Shaw  V.  McBride,  3  Jones  Eq.  173  ;  and 
the  legacies  of  personal  property  will  be 
taken  before  those  of  real  estate,  Id. 

Previous  to  the  code  of  1849,  in  Vir- 
ginia, a  judgment  against  a  deceased  per- 
son had  priority  over  debts  by  simple 
contract.  Such  judgment  was  also  to  be 
paid  out  of  personal  assets,  if  such  assets^ 
should  be  sufficient  for  the  purpose. 
Where  such  a  judgment  had  been  paid 
out  of  personalty,  the  simple  contract 
creditors  did  not,  on  that  account,  acquire 
a  right  to  have  the  assets  marshalled,  and 
to  have  their  debts  paid  pro  tanto  out  of 
the  realty,  Pugh  v.  Eussell,  27  Gratt.  789. 
Nor  will  a  simple  contract  creditor  have 
the  right  to  have  the  assets  marshaled, 
because  taxes  due  the  state  have  been 
paid  out  of  the  personalty,  Id. 

The  ordinary  rule  of  marshaling  asset* 
is  not  to  be  disturbed  because  lands  are 
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in  the  same  situation  as  if  the  assets  had  been  applied  in  a  due  course 
of  administration ;  in  other  words,  to  occupy  the  position  of  the 
creditor  in  respect  of  that  fund  or  those  funds  which  ought  to  have 
been  applied,  to  the  extent  to  which  his  own  has  been  exhausted. 

Thus,  if  the  specialty  creditors  of  a  testator  who  died  before  the  29th 
of  August,  1833,(5)  ^^  t^^  simple  contract  creditors  of  i„  favor  of 
any  other  testator,  choose  to  enforce  payment  from  the  a^J^uhe 
personal  representatives  of  their  debtor,  instead  of  suing  ^**''" 


devised  subject  to  a  mortgage  thereon, 
Estate  of  Woodworth,  31  Cal.  595. 

Where  a  testator  died,  leaving  a  widow, 
a  daughter,  and  three  sons,  T.,  J.  and  M., 
and  devised  the  use  of  a  lot  (1)  to  his 
widow,  durante  viduitate,  with  remainder 
to  T.,  subject  to  a  legacy  of  $1000  to  J., 
payable  in  five  years  after  the  death  of 
the  widow,  and  gave  to  J.,  besides  the 
$1000,  another  legacy  of  $4000,  charged 
on  a  lot  (2)  devised  to  M.,  and  payable 
in  five  or  ten  years,  at  M.'s  option ;  he 
also  gave  to  M.  a  lot  (2)  subject  to  the 
l^acy  as  aforesaid,  and  also  a  lot  (3), 
and  the  residue  of  big  estate  to  be  applied 
to  certain  religious  purposes.  J.  died 
after  the  testator,  and  without  having  re- 
ceived his  legacies.  The  testator's  per- 
sonalty was  not  sufficient  to  pay  his  debts, 
including  the  costs  of  a  litigation  to  es- 
tablish the  will,  directed  to  be  paid  out 
of  the  estate,  and  lot  2  was  ordered  to  be 
sold  for  that  purpose.  The  widow,  in  her 
own  right  and  also  as  administratrix  of 
J.,  filed  a  bill  for  relief  against  that  or- 
der. It  was  held  by  Bunyon,  C,  that  the 
debts  must  be  charged  upon  the  residuary 
interest  of  T.  in  lot  1,  and  on  M.'s  inter- 
est in  lots  3  and  2,  in  the  relative  propor- 
tion which  the  value  of  each  lot  bore  to 
the  amount  of  debts  due,  and  in  selling 
the  lots  of  M.,  number  3  must  be  first 
resorted  to,  and  if  T.'s  remainder  did  not 
satisfy  his  proportion  of  the  debts,  the 
balance  must  be  made  out  of  M.'s  prop- 
erty, and  vice  versa;  and  that  the  remain- 


der, if  any,  arising  from  the  sales  of  the 
several  lots,  would  be  subject  to  the  lega- 
cies charged  on  the  respective  lots,  Martin 
V.  Cullen,  3  Stew.  (N.  J.)  426. 

It  seems  that  by  the  administration 
laws  of  Missouri,  the  marshaling  of  assets 
in  equity  has  been  done  away  with,  and 
all  claims  against  the  estate  of  a  decedent 
must  be  classified  into  one  of  six  classes, 
and  that  no  debt  of  a  subsequent  class  can 
be  paid  until  all  those  of  preceding  classes 
are  satisfied,  Titterington  v.  Hooker,  58 
Mo.  593.  In  this  case,  at  page  597,  it  is 
said  by  Hough,  J. :  "  We  are  of  opinion 
that  the  precise  and  simple  yet  effective 
provisions  of  our  administration  law, 
whereby  the  whole  estate  of  a  decedent, 
both  real  and  personal,  may  be  subjected 
to  the  payment  of  his  debts,  were  designed 
to  entirely  supersede  the  more  cumbrous 
machinery  of  the  common  law,  and  that 
the  whole  doctrine  of  equitable  assets, 
marshaling  assets  in  equity  for  the  pay- 
ment of  debts,  and  bills  for  the  discovery 
of  assets  and  account,  is  without  applica- 
tion here,  save  in  so  far  as  the  principles 
underlying  those  proceedings  may  be  in- 
voked in  illustration  or  explanation  of 
analogous  remedies  afforded  by  our  stat- 
ute." See,  too,  Jillett  v.  Union  National 
Bank,  56  Mo.  304.  And  the  same  rule  of 
law  seems  to  prevail  in  Iowa,  Hart  v. 
Jewett,  11  Iowa  276 ;  Brewster  v.  Ken- 
drick,  17  Id.  479 ;  Noble  v.  Morrey,  19 
Id.  509 ;  Willcox  v.  Jackson,  51  Id.  296. 
And  when  there  are  not  assets  sufficient 


(y)  See  stat.  3  and  4  WiU.  IV.,  c.  104,  ante  p.  *583. 
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(as  Ihey  may  do)  the  heir  in  respect  of  any  real  estate  which  may  have 
descended  to  him,  and  thereby  withdraw  the  personalty  *from  the 
claim  of  specific  or  pecuniary  legatees,  the  courts  will  marshal  the 
assets  in  favor  of  such  legatees,  by  placing  them  in  the  room  of  the 
creditors,  as  it  respects  their  claim  on  the  descended  lauds  ;  such  de- 
scended assets,  according  to  the  order  of  application  before  stated, 
being  liable  before  personalty  specifically  bequeathed,  or  even  pecuniary 
legacies,  (r)  18 


to  pay  all  the  debts  of  any  one  class,  the 
debts  of  that  class  are  paid  ratably,  Hart 
V.  Jewett,  vhi  mpra. 

See  also  preceding  notes  to  this  chapter, 
where  the  various  doctrines  comprised 
under  the  general  doctrine  of  marshaling 
assets  are  treated  of  under  their  respective 
heads. 

(r)  See  ante  p.  *622. 

18.  "  Thus,  legatees  may  stand  against 
descended  realty,  or  againsfrealty  charged 
with  debts,  if  the  personalty  has  been  ex- 
hausted in  payment  of  debts.  Foster  v. 
Cook,  3  B.  C.  C.  347  ;  Paterson  v.  Scott, 
1  D.,  M.  &  G.  531 ;  Eickard  v.  Barrett,  3 
K.  &  J.  289."  Theobald  on  Wills  463. 
Durham  v.  Ehodes,  23  Md.  233 ;  Dugan 
V.  Hollins,  11  Id.  41 ;  Mitchell  v.  Mitchell, 
21  Id.  244 ;  Brooks  v.  Dent,  1  Md.  Ch. 
Dec.  523;  Stires  v.  Stires,  1  Halst.  Ch. 
224 ;  Livingston  v.  Newkirk,  3  Johns. 
Ch.  312.  Where  a  testator  directed  that 
his  real  and  personal  property  should  be 
kept  together,  under  the  management  of 
his  executor,  "  untU  his  just  debts  be  paid," 
and  disposed  of  the  same  thereafter,  and 
subsequently  to  the  execution  of  his  will 
purchased  laud,  (which  descended  to  the 
heir,)  and  mortgaged  such  land  for  the 
purchase  money ;  it  was  held  that,  as  be- 
tween the  heir  and  legatee,  the  property 
passing  under  the  will  was  the  primary 
fund  for  the  payment  of  debts,  including 
the  debt  for  which  the  after-acquired  real 
estate  was  mortgaged.  Ford  v.  Gaithur,  2 
Eich.  Eq.  270.  "  It  is  a  general  rule  that 
any  fund,  which  is  not  disposed  of  by  a 
testator,  shall  be  applied  to  the  payment 
[vol.  II.  *683] 


of  debts  before  property,  which  is  given 
by  the  will,  can  be  subjected ;  in  other 
words,  a  legatee  is  preferred  to  those 
claiming  an  undisposed-of  residue,  for  he 
is  an  object  of  the  testator's  bounty, 
whereas  they  take  by  act  of  law,  simply 
because,  as  it  is  not  given  away,  and  there 
are  no  debts  to  which  it  can  be  applied, 
such  residue  would  otherwise  be  without 
an  owner,  or  remain  in  the  hands  of  the 
executor,"  Pearson,  C.  J.,  in  Wynns  r. 
Burden,  5  Jones  Eq.  377,  378.  So,  too, 
Elliott  V.  Posten,  4  Id.  433.  Where  a  tes- 
tator died  bequeathing  his  slaves  to  his 
wife,  and  requesting  that  none  of  them  be 
sold  to  pay  his  debts,  but  that  all  his  debts 
be  paid  from  his  other  personal  estate, 
and  his  widow  afterwards  died  leaving  a 
will,  by  which  she  manumitted  the  slaves, 
it  was  held  that  the  executors  of  the  widow 
could  not  restrain  the  administrators  of 
her  husband,  by  injunction,  from  selling 
the  negroes  for  payment  of  his  debts. 
And  that  this  did  not  prevent  a  case  of 
contribution  and  marshaling  of  assets  be- 
tween different  devisees  and  legatees,  the 
widow  being  both  specific  devisee  and 
legatee  and  residuary  devisee  and  legatee, 
Magruder  v.  Carroll,  4  Md.  335.  Where 
a  testator  left  lands  and  a  suflSciency  of 
personal  estate  to  pay  debts,  but  after- 
wards, by  the  emancipation  of  his  slaves, 
the  personal  property  became  insufficient, 
it  was  held  that  as  between  the  claimants 
of  the  money  legacres  and  the  devisees 
the  loss  must  fall  upon  the  legatees,  John- 
son V.  Farrell,  64  N.  C.  266. 
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But  [pecuniary]  legatees  are  not  entitled  to  have  the  assets  mar- 
shaled against  the  devisees  of  real  estate  either  specific  or 
residuary,  (s)  for  to  throw  the  debts  upon  the  devisees  in  against  de- 
such  a  case,  would  be  to  apply  devised  real  estate  before 
personal  estate  [not]  specifically  bequeathed,  and  thereby  break  in  upon 
the  established  order  of  application  before  stated,  [t)  It  is  not  correct 
in  such  cases  to  account  for  the  non-interference  of  the  court  by  saying 
that  the  parties  have  equal  equities,  (m)  which  would  seem  to  imply 
that  there  exists  such  an  equality  between  them  in  the  consideration 
of  a  court  of  equity,  as  to  entitle  neither  party  to  its  interposition 
against  the  other ;  whereas  it  is  clear  that  if  the  devised  lands  had 
been  resorted  to  by  any  creditor,  having  no  specific  lien  thereon,  in- 
stead of  the  personal  estate,  the  devisee  would  have  been  entitled  to  be 
reimbursed  out  of  [the  pecuniary  legacies.]  The  reason,  therefore, 
and  the  only  reason,  why  assets  are  not  marshaled  in  the  case  under 
consideration  is,  that  the  creditor  having  resorted  to  the  fund  in  the 
proper  order,  no  ground  exists  for  disturbing  it. 

But  if  the  lands  devised  are  charged  with  debts,  it  is  clear,  upon  the 
same  principle,  that  the  assets  will  be  marshaled  in  favor 
of  pecuniary  and  specific  legatees;  lands  so  charged  being  are  charged 
applicable  before  pecuniary  or  specific  legacies,  (a;)     Thus, 
in  Foster  v.  Cook,  (y)  (where  a  testator  had  charged  his  real  estate  with 
his  debts,  and  given  legacies  not  so  charged,)  the  creditors  having  been 
paid  out  of  the  personal  estate,  which  was  not  "^sufficient  to  pay  both 
them  and  the  legatees,  the  latter  were  allowed  to  come  upon  the  real 
estate  so  far  as  it  had  been  applied  in  payment  of  debts ;  [and  this 
decision  has  been  recognized  in  later  times.]  (z) 

(s)  Mirehouse  v.  Scaife,  2  My.  &  Cr.  (x)  Ante  p.  *622. 

695  ;  Forrester  v.  Leigh,  Amb.  171 ;  Scott  (y)  3  B.  0.  C.  347.    See  also  Bradford 

V.  Scott,  Amb.  383,  1  Ed.  458 ;  Hamly  v.  v.  Foley,  Eolls,  14  Aug.,  1791,  3  B.  C.  C. 

Fisher,  Dick.  105,  [Amb.  127  (Hanby  v.  351,  n. ;  Webster  v.  Alsop,  Eolls,  12  July, 

Eoberts)]  ;  Keeling  v.  Brown,  5  Ves.  359.  1791,  3  B.  C.  0.  352,  u. ;   Fenhoulett  ,,. 

Mr.  Eoper  has  treated  this  case  as  if  the  Passavant,  Dick.  253  ;  Lord  Hardwicke's 

specialty  debts  had  been  charged  upon  judgment  in  Arnold  o.  Chapman,  1  Ves. 

the  land  by  the  testator,  1  Treat,  on  Leg.  110  ;   Norman  v.   Morrell,   4  Ves.  769  ; 

463  I  although  Lord  Alvanley  distinctly  Aldrich  v.   Cooper,   8  Ves.   396 ;    [from 

determined  that  none  of  the  debts  were  which  last  case  it  also  appears  that  the 

charged,  (see  ante,)  and  grounded  his  re-  rule  as  to  the  widow's  paraphernalia  is 

fusal  to  marshal  the  assets  on  this  circum-  the  same.    Probert  v.  Clifford,  Amb.  6,  as 

stance.  corrected  in  note  by  Blunt,  is  not  contra; 

(«)  Ante  p.  *622.  and  see]  Snelson  v.  Corbet,  3  Atk.  368. 

(«)  See  1  Eop.  on  Leg.  469.  [(s)  Paterson.i;.  Scott,  1  D.,  M.  &  G. 

[vol.  II.  *684] 
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So,  if  the  mortgagee  of  a  devised  or  descended  estate  resort  in  the 
first  instance  (as  he  clearly  may)  to  the  personal  estate  of 

Aasete  mar-  j  j  f  i. 

shaied  against  the  deceased  mortgagor,  to  the  prejudice  of  specific  or  evcD 
of  mortgaged  of  general  pecuniary  legatees  (who,  it  will  be  remembered, 
are  not  liable  to  exonerate  a  devised  or  descended  mort- 
gaged estate,  (a)  equity  will  give  those  legatees  a  claim  on  the  estate  to 
the  extent  to  which  their  funds  may  have  been  applied  in  its  exon- 
eration. (6)  19 

In  Wythe  v.  Henniker,  (c)  an  attempt  was  made,  by  impungning 
the  authority  of  Forrester  v.  Leigh,  to  shake  this  doctrine  in  regard  to 
pecuniary  legatees ;  but  Sir  J.  Leach,  M.  E.,  adhered  to  it,  observing 
that  since  that  case  he  had  always  considered  it  to  be  a  settled  rule  of 
courts  of  equity  that  a  pecuniary  legatee  is  entitled  to  stand  upon  the 
devised  estate  in  the  place  of  the  mortgagee,  to  the  extent  to  which  the 
mortgage  has  been  satisfied  out  of  the  personal  estate.  That  doctrine 
proceeded  upon  the  assumption  that  the  devise  of  the,  mortgaged  estate 
is  a  devise  of  the  equity  of  redemption  only,  and  that  the  testator  in- 
tended that  the  devisee  should  take  the  estate  cwm,  onere.  That 
doctrine,  his  Honor,  however,  observed,  has  not  been  universally  ap- 
proved, because  in  all  other  cases  the  devisee  of  a  mortgaged  estate 
does  not  take  it  cum  onere,  but  has  a  right  to  have  the  mortgage  satis- 
fied out  of  the  personal  estate,  even  where  the  devise  is  made  expressly 
subject  to  the  mortgage. 

It  has  been  much  debated  whether,  where  a  vendor,  who  has  an 
Rule  as  to  cquitablc  lien  for  his  purchase  money  on  the  property,  as 
foTpur^l"  well  as  a  claim  on  the  personal  estate  of  the  deceased  pur- 
money.  chascr,  resorts  to  the  latter,  to  the  prejudice  of  specific  or 

pecuniary  legatees,  the  legatees  are  entitled  to  have  the  assets  mar- 
shaled against  the  heir  or  devisee  of  such  property. 

In  regard  to  the  heir,  it  would  seem  clear  upon  principle,  and  by 
analogy  to  the  case  of  a  descended  mortgaged  estate,  that 

Question  be-        .  ,  ,,  ,  ,,  i     ,     ,  •      n 

tween  legatees   in  such  a  case  the  courts  would  marshal  the  assets  m  tavor 
of  the  legatees ;  descended  assets  being,  according  to  the 
order  *before  stated,  applicable  before  specific  or  pecuniary  legacies  to 
the  payment  of  all  charges  affecting  them  both. 

531.    Here  was  a  trust  to  sell  and  pay  (6)  Lutkins  v.  Leigh,  Cas.  temp.  Talb. 

debts ;  but  a  mere  charge  is  equivalent,  53 1  Forrester  ».  Lord  Leigh,  Amb.  171 ; 

Kickard  v.  Barrett,  3  K.  &  J.  289  j  Surtees  [Johnson  v.  Child,  4  Hare  87.] 

V.  Parkin,  19  Beav.  406.]  19.  Theobald  on  Wills  463. 

(a)  Vide  ante  p.  *636.  (c)  2  My.  &  K.  635. 
[vol.  II.  *685] 
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And  this  view  of  the  case  seems  to  agree  with  Lord  Eldon's  ob- 
servation in  Austen  v.  Halsey,  (d)  where,  however,  the  land  was  de- 
vised, and  his  opinion  upon  another  question  rendered  it  unnecessary 
to  decide  the  point.  A  contrary  determination,  indeed,  was  made  in 
■Coppin  V.  Coppin,  (e)  where  a  person,  who  was  both  heir  and  executor 
of  his  brother,  was  held  to  be  entitled  to  retain  out  of  the  personal 
assets  the  purchase  money  of  an  estate  which  his  brother  had  pur- 
chased from  him,  against  the  legatees  of  the  brother.  This  case  has 
been  questioned  by  Lord  Eldon,  (/)  and  seems  to  have  been  over- 
turned by  Trimmer  v.  Bayne,  (g)  where  Sir  "W.  Grant  decided  that  the 
heir  who  had  paid  the  purchase  money  for  an  estate  contracted  for  by 
Ms  ancestor  was  not  entitled,  as  against  the  legatees  of  such  ancestor, 
to  be  reimbursed  out  of  his  personal  estate.  It  is  not  distinctly  stated, 
however,  whether  the  legatees  ouc  of  whose  bequests  the  heir  unsuc- 
cessfully claimed  to  be  reimbursed  were  specific  or  pecuniary  legatees. 

The  right  of  a  pecuniary  legatee  to  have  the  assets  marshaled  as 
against  the  heir  of  a  testator  who  purchased,  but  died  without  having 
paid  for,  an  estate,  is  placed  beyond  all  doubt  by  Sproule  v.  Prior.  (A) 

Where  the  purchased  estate  is  devised,  the  question  is  somewhat 
different;   but  as  the  established  rule  is,  we  have  seen, 
that  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  tween  legatees 

-.  .  */.      n      1  IT      and  devisee  of 

-exoneration  out  of  personal  estate  specifically  bequeathed,  contracted- 

1  11  1  .  Til  1    *"'  estate. 

and  not   expressly  made  subject   to  aebts,  there  seemed 
ground  to  contend  that  in  the  present  case  the  estate  must,  by  parity 
■of  reasoning,  also  bear  its  own  burden  against  such  legatees,  and  ac- 
cordingly, that  if  their  funds  have  been  taken  by  the  vendor,  they  are 
entitled  to  have  the  assets  marshaled  against  the  devisee. 

And  PoUexfen  v.  Moore  (i)  was  considered  to  lend  some  countenance 
to  this  doctrine;  but  it  appears  to  have  been  decided  upon  different, 
though  it  should  seem  untenable,  grounds.  Sir  W.  Grant,  in  Trim- 
mer Vt  Bayne,  (^)  intimated  that  the  case  had  greatly  perplexed  him, 
and  the  eminent  author  of  the  Treatise  *of  Vendors  and  Purchasers 
has  taken  some  pains  to  show  the  inapplicability  of  the  decision  to  the 

(d)  6  Ves.  484.  V.  &  P.  [874,  (11th  ed.,)  and  see  679,  n., 

(e)  Sel.  Ch.  Cas.  28,  2  P.  W.  291.  {14lh  ed.)]      Some  of  the  doctrine  ad- 
(/)  See  his  judgment  in  Mackreth  v.    vauced  in  this  case  is  at  variance  with 

^mmons,  15  Ves.  339.  the  decision.    See  9  Ves.  211 ;   15  Ves. 

(g)  9  Ves.  209,  4  Euss.  339,  n.  339. 

(A)  8  Sim.  189.  (k)  9  Ves.  211. 

(i)  3  Atk.  272,  stated  from  E.  L.,  Sugd.  ii, 
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doctrine  which  it  has  been  advanced  to  support,  and  the  unsoundness- 
of  that  doctrine ;  and  his  high  authority  may  have  had  some  weight 
in  procuring  its  overthrow  in  Wythe  v.  Henniker,  (Z)  where  Sir  J. 
Leach,  M.  R.,  held  that  a  person  having  devised  an  estate- 
legateramjt  which  he  had  purchased,  and  the  vendor  having  after  his- 
inarshai,  as  dccease  been  paid  a  part  of  the  purchase  money,  which 
.  viseeofoon-       remained  unpaid  at  the  testator's  death,  out  of  the  de- 

tracted-for  ,  _  , 

estate,  in  ccased  s  pcrsonal  estate,  the  pecuniary  legatees  had   no- 

unpaid  pur-       right  to  Stand  in  the  place  of  the  vendor  in  respect  of  his- 

cnase  money.  °  ^  ^      ■ 

lien  upon  the  purchased  estate,  to  the  extent  of  the  sum-- 
so  received.  His  Honor,  however,  appears  to  have  contented  himaelf 
with  showing  that  Pollexfen  v.  Moore  (which  had  been  cited  on  be- 
half of  the  legatees)  was  not  applicable  to  the  point,  and  we  look  in. 
va,in  throughout  his  judgment  for  an  explanation  of  the  principle  of 
his  decision,  or  an  answer  to  the  plausible,  if  not  convincing,  argu- 
ments founded  upon  analogical  reasoning  from  the  cases  by  which  tlie- 
claim  of  the  legatees  was  attempted  to  be  sustained.  [In  Lord  Lilford 
V.  Powys-Keck  (m)  it  was  held  by  Sir  J.  Romilly  that  the  distinctioi> 
between  a  mortgage  and  a  vendor's  lien  was  untenable,  and  that  pecu- 
niary legatees  were  entitled  to  marshal  against  the  devisee  in  the  one- 
Effect  of  L  ''^^^  ^^  ^^^^  ^  '^'^  ^''®  other.  And  since  land  in  mortgage- 
King's  acts.  Qj,  subject  to  3.  vcudor's  lien  is  now  primarily  liable  to  the 
satisfaction  of  those  charges,  residuary  legatees  and  next  of  kin  have 
in  both  cases  a  similar  right.]  {n)  20 

Sir  W.  Grant  decided  that  even  where  the  testator  expressly  directed! 
his  executors  to  pay  the  purchase  money  of  the  devised  estate  and  the- 
personal  estate  was  inadequate  to  pay  both  the  purchase  money  and 
the  pecuniary  legacies,  the  devisee  was  liable  to  contribute  ratably  witls 
the  legatees,  (o) 

It  may  be  observed  that  Lord  Eldon  in  Austen  v.  Halsey^)) 
thought  that  a  clause,  giving  the  executors  "  power  "  to  pay  the  pur- 
chase money  out  of  the  personal  estate,  was  not  necessarily  to  be  con- 
strued as  an  absolute  direction. 

(I)  2  My.  &  K.  635.     [But  before  3  and  [(m)  See  L.  King's  acts,  mp.  pp.  *646, 

4  Will.  IV.,  u.  104,  assets  were  marshaled  *648.] 

against  the  devisee,  in  favor  of  simple  20.  Theobald  on  Wills  463. 

contract  creditors,  Selby  v.  Selby,  4  Buss.  (o)  Headley  v.    Eeadhead,    Coop.   50, 

336.]  noticed  ante  p.  *622,  n. 

(m)  L.  B.,  1  Eq.  347.     See  also  Birds  (p)  6  Ves.  478. 
V.  Askey,  24  Beav.  6ia|f 


CHAP.  XLVI.]    MARSHALING — CEEDITOES — LEGATEES. 


5.35 


The  preceding  cases,  however,  in  which  equity  interferes  to  prevent 
an  eventual  derangement,  by  the  act  of  third  persons,  of   Marshaling, 
*the  order  of  applying  the  assets,  do  not  completely  ex-  pa'Jt™,^* 
emplify  an  important  principle  by  wliich  the  courts,  in  IJ.'danothe?' 
marshaling   assets,  are   governed,  and  which    forms  the  ""^^'y- 
peculiar  feature  of  the  doctrine ;  it  is  this,  that  wherever  a  party  lias  a 
claim  upon  one  fund  only,  and  another  upon  more  than  one,  the  party 
having  several  funds  must  resort,  in  the  first  instance,  to  that  on  which 
the  other  has  no  claim ;  or,  in  other  words,  tlie  court  will  so  arrange 
the  funds  as  to  let  in  as  large  a  number  of  claims  as  possible,  (5)  and 
if  the  person  having  the  several  funds  should,  in  violation  of  this  rule, 
have  resorted  to  the  fund  common  to  himself  and  the  person  having 
no  other  fund,  the  court  will  place  that  person  in  his  room,  to  the  ex- 
tent to  which  the  common  fund  has  been  so  applied.  (r)21 


[(})  "  The  interest  of  the  debtor  shall 
not  be  regarded,"  per  Lord  Eldon,  Aid- 
rich  V.  Cooper,  8  Ves.  391.  But  the  prin- 
ciple will  not  be  applied  to  the  prejudice 
of  third  persons,  Dolphin  v.  Aylward,  L. 
E.,  4  H.  L.  486.] 

(r)  See  this  doctrine  referred  to  in  re- 
gard to  charities,  ante  vol.  I.,  p.  *234. 

21.  Durham  v.  Ehodes,  23  Md.  233; 
Post  V.  Mackall,  3  Bland  Ch.  486,  502 ; 
Pugh  V.  Kussell,  27  Gratt.  789 ;  South- 
worth  V.  Parker,  41  Mich.  198  ;  Cooper  v. 
Bigly,  13  Id.  463.  Where  there  is  a  fund 
common  to  both  of  two  charges,  and  a  fund 
subject  only  to  one  of  them,  upon  a  well- 
settled  principle  of  equity,  this  separate 
fund  must  be  applied  in  aid  of  the  com- 
mon fund,  Grav^  v.  Howard,  3  Jones  Eq. 
302. 

In  Post  V.  Mackall,  3  Bland  Ch.  486, 
502,  Bland,  C,  says  :  "  Where  one  creditor 
may,  to  obtain  satisfaction,  have  recourse 
to  two  funds,  and  another  creditor  of  the 
same  debtor  can  only  resort  to  one  of 
them  ;  he  who  has  it  in  his  power  to  re- 
sort to  the  two  funds  may  be  compelled 
to  obtain  satisfaction,  as  far  as  he  can,  out 
of  that  fund  upon  which  the  other  credit- 
ors can  have  no  claim,  so  as  to  leave  the 
other  fund  for  their  satisfaction.  The 
principle  upon  which  this  arrangement  is 


made  is  not  deduced  from  that  which  may 
properly  be  considered  as  the  contract  be- 
tween debtor  and  creditor,  but  is  founded 
on  a  natural  and  moral  equity,  that  it 
shall  not  depend  upon  the  will  or  caprice 
of  one  creditor  who  has  within  his  reach 
a  double  fund  to  disappoint  another  cred- 
itor of  his  satisfaction.  And  this  princi- 
ple has  been  applied  in  all  such  eases,  as 
well  under  the  peculiar  circumstances  in 
the  lifetime  as  after  the  death  of  the 
debtor.  A  mere  bounty  of  the  testator 
enables  the  legatee  to  call  for  this  species 
of  marshaling ;  that  if  those  creditors, 
having  a  right  to  go  to  the  real  estate  de- 
scended, will  go  to  the  personal  estate,  the 
choice  of  the  creditors  shall  not  deter- 
mine whether  the  legatees  shall  be  paid 
or  not.  So  that  wherever  there  is  a  double 
fund,  though  this  court  ^ill  not  restrain 
a  parly,  yet  he  shall  not  so  operate  his 
payment  as  to  disappoint  another  claim, 
whether  arising  by  the  law,  or  by  the  act 
of  the  testator. 

"  But  in  making  this  arrangement  great 
care  must  be  taken  not  to  lessen  or  impair, 
in  any  manner  whatever,  the  obligation 
of  the  creditor's  contract.  It  can  only  be 
made  where  all  the  parties  are  before  the 
court,  and  the  whole  subject  is  within  its 
jurisdiction ;  and  where  it  is  clear,  that 
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This  principle  is  applied  in  favor  of  both  creditors  and  legatees,  (s) 

In  regard  to  the  former,  however,  it  is  to  be  remembered  that  the 
Effect  of  state,  statute  of  3  and  4  Will.  IV.,  c.  104,  (<)  renders  all  real 
iv""i*io4'"and  estate,  including  copyholds,  liable  to  the  claims  of  credi- 
l^ti^n'"*"'  tors  of  every  class,  [and  that  stat.  32  and  33  Vict.,  c.  46, 
the  dootnne.  pjaces  Specialty  and  simple  contract  creditors  pn  an  equal 
footing.] 

The  doctrine  will  therefore  seldom  be'  called  into  operation  in 
reference  to  creditors.  But  it  is  observable  that  the  former  statute,  by 
widening  the  range  of  the  claims  of  creditors,  has  given  greater  scope 
to  the  application  of  the  doctrine  among  legatees.  Thus,  as  it  was 
formerly  the  rule  that  where  a  specialty  creditor  resorted  to  the  per- 
sonal estate,  and  thereby  rendered  it  inadequate  to  the  payment  of 
pecuniary  legacies,  the  legatees  might  claim  to  stand  in  his  place  in  re- 
spect of  his  demand  upon  the  realty,  which  had  descended  or  was 
charged  with  debts  ;  so  it  is  equally  clear  that,  under  the  existing  law, 
the  same  consequence  would  follow  in  the  case  of  a  simple  contract 
creditor  taking  such  a  course,  (m) 

Upon  the  same  principle  it  is  settled  that  where  there  are  *two 
classes  of  legatees,  the  one  having  a  charge  upon  real  es- 
among  tate,  the  other  having  no  such  charge,  and  the  personalty 

is  not  sufficient  to  satisfy  both,  the  legatees  whose  legacies 
are  so  charged  shall  be  paid  out  of  the  land,  in  order  to  leave  the  per- 
sonal estate  for  those  who  have  no  other  fund. 


the  creditor  can  sustain  no  loss,  nor  be  in  quently  lessened." 

any  way  delayed,  or  have  his  claim  sub-  [(a)  In  Chapman  v.  Esgar,  1  Sm.  &  G. 
jected  to  any  additional  peril.  For  if  the  575,  a  testator  made  his  will  before  1838, 
parties  have  not  been  all  brought  before  charging  his  real  estate  with  debts,  then 
the  court ;  or  if  they  cannot  be  brought  purchased  other  real  estates  and  died,  and 
before  it ;  because  of  their  not  having  any  it  was  held  that  specialty  creditors  claim- 
such  privity  of  interest  as  will  warrant  the  ing  the  benefit  of  the  charge  in  the  will 
making  of  them  parties  to  the  same  suit ;  must  allow  the  descended  estates  to  be 
or  if  the  two  funds  cannot  be  embraced  brought  into  hotchpot.] 
within  the  scope  of  the  same  suit ;  and  (<)  Ante  p.  *583. 

much  more  so,  if  they  be  not  both  of  [(it)  Where  there  was  delay  in  payment 

them  within  the  jurisdiction  of  the  court,  of  the  simple  contract  creditors,  they  were 

it  would  be  utterly  impracticable  to  make  held  not  entitled  to  stand  in  the  place  of 

any  such  arrangement  in  favor  of  any  one  the  specialty  creditors  to  the  extent  of  the 

set  of  creditors  against  another,  the  secu-  interest  which  would  have  accrued  due  on 

rity  of  whose  claim  may  be  thus  gi-eatly  the  specialty  debts,  but  only  to  the  extent 

endangered,  and  the  satisfaction  of  which  of  the  principal,  Cradock   ii.  Piper,  15 

must  necessarily  be  delayed  and  conse-  Sim.  301.] 
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Thus,  in  Hanby  v.  Eoberts,  {x)  where  the  testator  by  his  will  gave 
several  legacies  (not  charging  them  upon  the  real  estate),  and  by  codicil 
bequeathed  a  legacy  of  £3000,  with  the  payment  of  which  he  charged  his 
real  estate;  the  personal  estate  having  been  exhausted  in  the  payment 
of  the  £3000  legacy,  Lord  Hardwicke  held  that  the  other  pecuniary 
legatees  should  stand  in  the  place  of  the  satisfied  legatee  to  this  extent. 

But  in  Prowse  v.  Abingdon,  (y)  Lord  Hardwicke  refused  to  marshal 
assets  in  favor  of  a  legatee  whose  legacy  had  been  originally  Exception  • 
charged  upon  the  land,  but  had  failed  in  respect  of  the  ^"'a'Siir^''' 
real  estate,  by  his  death  before  the  time  of  payment;  (2)  &^°ed*''° '"'""'' 
his  lordship  observing   that  the  rule  as   to  marshaling 
would  hold  only  where  it  was  proper  to  be  done  at  the  time  the  legacy 
first  took  place,  and  not  where  it  was  owing  to  a  fact  which  happened 
subsequently  to  the  death  of  the  testator  j  (a)  and  this  has  been  since 
followed  in  Pearce  v.  Loman.  (6) 

(i)  Amb.  127,  2  Coll.  512,  Dick.  104.  tate.    It  is  not  easy,  however,  to  perceive 

See  also  Masters  v.  Masters,  1  P.  W.  421 ;  upon  what  sound  principle  the  circum- 

Bligh  V.  Earl  of  Darnley,  2  P.  W.  620;  stance  of  its  having  been  charged  upon 

Norman  v.  Morrell,  4  Ves.  769 ;  Bonner  the  real  estate  as  the  auxiliary  fund,  and 

V.  Bonner,  13  Ves.  383  ;  [Scales  v.  Collins,  having  failed  as  to  that,  should  vary  the 

9  Hare  656.]  construction  of  it  as  a  personal  legacy. 

(y)  1  Atk.  482.  (a)  But  is  it  not  always  the  fact  of  some 

(2)  As  to  this  doctrine,  see  ante  vol.  I.,  legatee  or  creditor  resorting  to  a  particu- 

p.  *834 ;  but  see  also  Pearce  v.  Loman,  3  lar  fund  after  the  death  of  the  testator  that 

Ves.    135,    where    Lord    Loughborough  occasions  the  requisition  to  marshal  ? 

doubted  whether  in  such  a  case  the  legacy  (6)  3  Ves.  135, 
was  payable  even  out  of  the  personal  es- 
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*  CHAPTER  XLVII. 

LIMITATIONS   TO  SURVIVOES. 


I.  On  construing  Survivor  as  synony- 
mous with  other. 
II.  Whether  accruing  Shares  are  subject 
to   Clause    of  Accruer. —  Whether 


original 

Shares  extend  to  accruing  Shares. 
III.   Words  of  Survivorship,  to  what  Period 
referaibte. 


"Survivor'* 
when  con- 
strued other. 


I. — Whether  the  word  "survivor"  is  to  receive  a  construction 
accordant  with  its  strict  and  proper  aoceptation,  or  is,  by 
a  liberal  interpretation,  to  be  changed  into  other,  is  a  point 
which  has  been  often  discussed  and  variously  decided,  l 
On  more  than  one  occasion  expressions  have  fallen  from  eminent 
judges  calculated  to  create  an  impression  that  the  terra  "survivor" 
might  by  its  own  inherent  force,  and  without  one  single  ray  of  light 
from  the  surrounding  context,  be  read  as  synonymous  with  other.  In 
particular  Sir  W.  Grant  in  Barlow  v.  Salter  (a)  seems  to  have  assumed 


1.  In  Wheeler  v.  AUen,  54  Me.  232, 
under  a  devise  to  the  children  of  A  and 
B,  and  the  heirs  of  their  bodies,  and  if 
either  die  without  issue,  to  those  who  sur- 
vive, and  the  heirs  of  their  bodies  respect- 
ively, the  words  were  construed  to  mean 
others,  and  the  children  of  a  deceased 
child  of  A  took  at  the  death  of  another 
child  of  A.  See  also  Wras.  Ex'rs  (6th 
Am.  ed.)  1576 ;  Clark  v.  Baker,  3  Serg. 
&  R.  478 ;  Lapsley  v,  Lapsley,  9  Penna. 
St.  130;  Harris  v.  Berry,  7  Bush  114; 
Birney  v.  Eichardson,  5  Dana  429 ;  Lowry 
V.  O'Bry^n,  4  Eich.  Eq.  262  ;  Gregory  v. 
Beasley,  1  Ired.  Eq.  25  ;  Turner  v.  With- 
ers, 23  Md.  18 ;  Dickinson  v.  Hoomes,  1 
Gratt.  302  ;  Spruill  v.  Moore,  5  Ired.  Eq. 
284 ;  Yates  v.  Mitchell,  1  Rich.  Eq.  265  ; 
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Dehay  v.  Porcher,  Id.  266.  And  see  Wil- 
liamson V.  Chamberlain,  2  Stockt.  373, 
where  a  devise  to  the  testator's  wife  for 
life,  with  remainder  to  children,  and  if 
they  die  without  issue,  to  the  survivors, 
was  construed  to  mean  survivors  at  the 
wife's  death.  In  another  sense,  in  Ingram 
V.  Girard,  1  Houst.  286,  the  meaning  of 
others  was  given  to  the  word  surviving, 
there  being  a  legacy  to  grandchildren  that 
may  be  born  between  the  date  of  the  will 
and  testator's  death,  and  if  any  die  with- 
out issue,  "  to  his  surviving  brother's  and 
sisters,"  and  only  the  other  brothera;  and 
sisters  who  answered  the  original  descrip- 
tion of  granohildren  born  within  the  pre- 
scribed iime  being  allowed  to  take. 
(a)  17  Ves.  479. 
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this  point;  and  the  construction  recommends  itself  so  forcibly,  a& 
carrying  into  effect  the  probable  intention  of  testators,  and  as  supply- 
ing a  defect  or  inaccuracy  of  expression  very  commonly  to  be  found  in 
testamentary  instruments,  that  it  appears  to  have  obtained  too  ready 
an  acceptance  in  the  profession ;  for  we  are  now  taught  by  a  series  of 
decisions,  which  outweigii  any  opposing  diota  or  opinions,  that  th& 
word  "  survivor,"  like  every  other  term,  when  unexplained  by  other 
parts  of  the  will,  is  to  be  interpreted  according  to  its  strict  and  literal 
meaning. 

Thus,  in  Ferguson  v.  Dunbar,  (b)  where  a  testator  gave  to  his  execu- 
tors so  much  of  his  personal  estate  as  would  purchase  an 

.  Word 

annuity  of  £550,  which  he  gave  to  his  wife  for  life,  and  "survivors" 
he  directed  the  principal,  after  her  decease,  to  be  paid  to  strictly,  not 
his  children,  that  is  to  say,  one-half  to  his  son  G.,  and 
one-half  to  his  daughters  E.  and  C,  if  living  at  the  death  of  their 
mother ;  and  if  any  of  them  should  die  in  the  lifetime  of  their  mother,, 
leaving  issue,  he  gave  that  share  to  the  issue  of  such  child  or  children 
equally,  *at  the  age  of  twenty-one  years  or  day  of  marriage ;  but  if 
any  of  them  should  die  before  the  age  of  twenty-one  years  without 
issue,  he  gave  that  share  to  the  survivors;  and  if  all  of  them  should 
die  without  leaving  children,  the  same  was  to  fall  into  the  residue. 
The  mother  died :  then  C.  died  leaving  children.  E.  afterwards- 
died  under  twenty-one,  and  without  issue.  The  question  was,  whether 
the  children  of  C  were  entitled  to  any  part  of  tiie  sliare  of  E.  Lord 
Thurlow  said  that  this  was  one  of  those  cases  in  which  he  had  the 
mortification  to  see  that  what  was  most  probably  the  testator's  inten- 
tion could  not  be  executed,  for  want  of  his  having  been  properly  ad- 
vised, and  having  sufficiently  explained  himself;  that  he  thought  the- 
testator  meant  the  children  should  take  the  share  which  would  have 
accrued  to  the  parent  if  living ;  but  not  having  said  so,  but  limited 
such  share  to  the  survivors  or  survivor,  he  must  declare  G.,  as  the 
only  surviving  child,  entitled  to  the  whole  of  E.'s  share,  and  decreed 
accordingly. 

So,  in  Milsom  v.  Awdry,  (c)  where  a  testator  bequeathed  the  residue- 
of  his  personal  estate  to  trustees,  upon  trust  to  pay  and 
apply  the  same  to  and  among  his  nephews  and  nieces  (the  viym-s  and sur- 
sons  and  daughters  of  his  late  brothers  and  sister  M.,  D.  to  persons  in 
and  H.)  equally  between  them  for  their  lives,  the  children 

(6)  3  B.  C.  C.  468,  n.  Andrews,  9  J.  B.  Moo.  248,  2  Bing.  126. 

(c)  5  Ves.  465.    See  also  Wollen  v. 
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<)f  sucli  of  them  his  said  brothers  and  sister  to  have  only  their  father's 
■or  mother's  share ;  and  after  the  death  of  either  of  the  testator's  said 
nephews  and  nieces,  in  trust  to  call  in- the  share  of  the  principal  money 
■out  of  which  the  said  interest  was  to  be  paid,  and  pay  it  equj,lly  unto 
and  among  the  children  of  such  of  his  said  nephews  and  nieces  as 
should  happen  to  die ;  and  if  any  of  his  (the  testator's)  said  nephews 
and  nieces  should  die  without  leaving  any  child  or  children,  then  the 
share  or  shares  of  him,  her  or  them  so  dying  should  go  to  and  among 
ihe  survivors  and  survivor  of  them  in  manner  aforesaid.  One  nephew 
■died  without  leaving  issue  ;  then  another  died  leaving  issue ;  a  third 
then  died  without  issue,  leaving  a  sole  survivor.  Sir  R.  P.  Arden,  M. 
R.,  after  much  hesitation,  decided  that  the  share  of  the  third  belonged 
■exclusively  to  the  survivor,  and  was  not  divisible  (as  had  been  con- 
tended by  the  issue  of  the  second)  between  him  and  such  issue. 

So,  in  Davidson  v.  Dallas,  (d)  where  a  testator  bequeathed  to  the 
■children  of  his  brother  R.  D.  £3000,  to  be  equally  divided  *among 
them,  and  if  either  of  them  should  die  before  the  age  of  twenty-one 
years  their  shares  to  go  to  the  survivors.  Lord  Eldon,  after  referring 
■to  the  rule  for  construing  "  survivors  "  as  importing  others,  observed 
ithat  there  was  nothing  in  this  will  indicating  a  general  intention  upon 
which  the  forced  construction  of  the  term  "survivors"  had  been 
adopted.     The, words  must  therefore  have  their  natural  meaning. 

[Here  the  contention  was  that  "  survivors  "  should  be  read  "  others," 

not  as  in  the  former  (which  are  the  more  common)  cases, 

■Bavidsonu.        in  Order  to  include  children  who  had  previously  died; 

but  in  order  to  include  children  who  were  not  born  when 

the  original  gift  took  effect.]  (e) 

Again  in  Crowder  v.  Stone,  (/)  where  a  testator  bequeathed  certain 

stock  in  the  funds  to  his  executors,  in  trust  for  his  wife 

.<!onstru(id         and  brother  for  their  respective  lives,  and  after  the  de- 

strictly,  not  /»     i  •  i         i 

as  importing      ccasc  01  the  survivor  to  be  divided  equally  between  his 

■other.  1  1    /.  .  n         / 

nephew  and  four  nieces;  and  in  case  of  the  death  of  his 
fiaid  nephew  or  of  any  or  either  of  his  said  nieces  without  lawful  issue 

{d)  14  Ves.  576.    [E.  D.  survived  the  decided  in  the  affirmative  in  In  re  Clark's 

itestator.  Estate,  3  D.,  J.  &  S.  Ill ;   but  in  the 

(e)  See  also  Mann  v.  Thompson,  Kay  negative  in  Gee  v.  Liddell,  L.  B.,  2  Eq. 

644,  645.     Whether  a  gift,  not  to  several  341 ;    also   Trickey  v.  Trickey,  post  p. 

persons  or  the  survivors  of  them,  but  *T20.] 

.simply  to  "children  who  survive  A,"  in-  (/)  3  Rnss.  217. 
eludes  any  not  born  before  A's  death,  was 
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before  their  respective  parts  or  shares  should  become  due  and  payable 
to  them,  then  the  part  or  share  of  him,  her  or  them  so  dying  without 
issue  as  aforesaid  should  go  and  be  equally  divided  between  them  and 
amongst  the  survivor  and  survivors  of  them,  share  and  share  alike. 
Lord  Lyndhurst  said,  "  It  was  contended  that  the  words  '  survivor 
and  survivors  of  them '  were  to  be  construed  '  other  and 
others.'     That  is  a  construction  which  the  court  has,  in  Lyndhurat's 

1  ,1  *      .1  -II..      judgment  in 

some  cases,  put  upon  those  or  similar  words;  but  it  is  crowdem. 
what  Lord  Eldon  in  Davidson  v.  Dallas  (g)  calls  a  '  forced 
construction  of  the  term  survivor,'  and  he  contrasts  it  with  what  he- 
calls  its  '  natural  meaning,'  It  is  a  construction  which  the  court  may 
sometimes  be  compelled  to  adopt,  in  order  to  accomplish  the  intention 
which  appears  on  the  whole  of  the  will ;  and  in  Wilmot  v.  Wilmot  {h} 
it  was  scarcely  possible  to  put  any  other  meaning  on  the  words.  But,, 
in  looking  at  the  language  and  the  provisions  of  this  will,  I  do  not 
find  any  such  necessity ;  and  it  seems  to  me  that  tlie  words  '  survivor 
and  survivors '  are  here  to  be  taken  in  their  natural  meaning.  The 
shares  which  became  subject  to  the  operation  of  the  bequest  to  the 
survivor  and  survivors,  will  be  *divisible  among  such  only  of  the  five 
legatees  as  were  living  at  the  time  when  the  events  happened  oi^  which 
the  shares  were  to  go  over  respectively."  2 

Again,  in  Ranelagh  v.  Ranelagh,  (i)  where  a  testator,  after  bequeath- 
ing certain  pecuniary  legacies  to  his  children  for  life,  -g^^^^^  author- 
added,  "  in  case  of  the  demise  of  any  of  the  above  parties  strain"  "eurvi- 
without  legitimate  issue,  their,  his  or  her  proportions  to  ^'°™  '  ^'"'"'y- 
be  divided  among  the  survivors ;"  Lord  Brougham,  C,  treated  it  as 
clear  (though  it  was  not  necessary  to  decide  the  point)  Ihat  the  word 
"  survivors  "  was  used  in  its  plain  and  obvious  sense,  as  meaning  such 
of  the  individuals  named  as  should  be  living  when  any  of  them  hap- 
pened to  die. 

(g)  14  Ves.  578.  viving  chilien  of  A,"  Tacker  v.  Stites^ 

(A)  8  Ves.  10,  post  p.  *698.  10  Geo.  (Miss.)  196.    So  to  daughters,  and 

2.  The  word  "survivor"  has  been  con-  if  they  die  without   issue  to  testator's 

strued    strictly,    as    not    equivalent    to  "  surviving  sons  and  daughters,"  Seddel 

"  other,"  in  the  case  of  Duryea  v.  Duryea,  v.  WUls,  Spencer  223 ;  Jackson  v.  Blan- 

85  III.  41,  where  the  devise  was  to  A  and  shan,  3  Johns.  298  ;  Guernsey  v.  Guern- 

B,  and  if  either  die  without  issue,  to  the  sey,  36  N.  Y.  267  ;  Deboe  v.  Lowen,  8  B. 
survivor.  A  died  before  the  testator,  and  Mon.  616  ;  Dooling  v.  Hobbs,  5  Harping. 
B  took  an  absolute  estate.    So  in  a  devise  405. 

to  A  for  life,  then  to  her  children  B  and        (i)  2  My.  &  K.  441. 

C,  arid  if  they  be  deceased,  "  to  the  sur- 
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And  lastly,  the  same  construction  prevailed  in  Cromek  v.  Lumb  (k) 
as  to  a  clause  providing  that,  in  case  any  of  the  testator's  grandchil- 
dren (who  were  the  objects  of  a  prior  gift)  should  die,  being  a  son 
tinder  the  age  of  twenty-three  and  without  lawful  issue,  or  being  a 
■daughter  under  that  age  and  unmarried,  then  the  share  or  shares  of 
him,  her  or  them  so  dying  should  go  to  the  survivor  and  survivors,  and 
the  lawful  issue  of  such  as  might  be  dead'. 

And  the  mere  circumstance,  that  there  occurs  in  the  same  will,  in 

reference  to  another  subject  or  other  subjects,  an  instance 

"'ofher""  being  of  the  words  " survivor "  and  "other"  being  used  con- 

■ciatedwith        junctively  and  as  if  synonymous,  (I)  is  not  considered  to 

■"  survivor."  •/  •'  \   / 

imply  an  intention  that  "  survivor,"  standing  alone,  shall 
4iave  the  same  force  or  signification  as  the  term  with  which,  in  other 
instances,  the  testator  has  associated  it. 

Thus,  in  Winterton  v.  Crawfurd,  (m)  where  a  testator  devised  the 
Words  '-survi-  I'csidue  of  his  real  estate  to  trustees,  upon  trust  as  to  one- 
vo?°oonstSed  t^i*"'^  ^  P^J  ^^^  rents  to  the  separate  use  of  his  daughter 
stiiotiy.  Harriet  during  her  life,  and  after  her  decease,  in  trust  for 

all  her  children,  in  equal  shares,  and  the  respective  heirs  of  their 
bodies;  and  in  case  one  or  more  of  such  children  should  die  without 
issue,  then  as  to  his,  her  or  their  share  or  shares,  in  trust  for  the  sur- 
vivors or  survivor  and  others  or  other  of  them;  and  after  giving  the 
other  two-thirds  by  similar  limitations  to  his  daughters  Louisa  and 
Fanny,  with  remainder  to  their  children,  the  testator  proceeded  to 
■declare,  that,  in  case  one  or  more  of  his  said  daughters  should  *die 
without  issue  of  her  or  their  body  or  .bodies,  then  the  share  or  shares 
■of  her  or  them  so  dying  should  be  in  trust  for  the  survivors  or  survivor 
■of  them,  for  the  lives  or  life  of  such  survivors  or  survivor,  to  be  held 
and  enjoyed  by  the  trustees  for  the  joint  natural  lives  of  such  survi- 
vors of  the  testator's  said  daughters,  in  trust  for  them  as  tenants  in 
common,  and  the  rents  and  profits  of  the  accruing  share  or  shares  to 
be  for  their  separate  use,  and  after  the  decease  of  the  survivor  of  his 
said  daughters,  in  trust  for  the  child  and  children  of  the  survivors  or 
survivor  of  his  said  daughters  per  stirpes,  and  the  heirs  of  the  bodies 
of  such  child  and  children ;  and  in  case  any  one  or  more  of  such  cliil- 

(A)  3  Y.  &  0.  565.  synonymous  with  "  surviving,"  Beckwith 

\_{l)  So,  the  words  "survivors  and  sur-  v>  Beckwith,  46   L.  J.,  Ch.   97,  post  p. 

■vivor  <md  others  and  other  "  were  held  to  *701.] 
be  governed  by  "  others,"  in  Slade  v.  Parr,        (m)  1  K.  &  My.  407. 
7  Jur.  102.    But  "other  surviving"  is 
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dren  should  die  without  issue,  then  as  to  tlie  shares  of  him,  her  or 
them  so  dying,  in  trust  for  the  survivors  or  survivor,  others  or  other  of 
them,  and  the  heirs  of  the  body  of  such  survivors  or  survivor,  others 
or  other  of  them  ;  and  if  all  such  children  but  one  should  die  without 
issue,  in  trust  for  such  feurviving  or  only  child  and  the  heirs  of  his  or 
her  body  ;  and  in  default  of  such  issue,  in  trust  for  testator's  nephews. 
Fanny  died,  leaving  children.  Louisa  afterwards  died  without  chil- 
dren, and  the  share  of  Louisa  was  claimed  by  and  was  now  held  to 
belong  to  Harriet,  the  only  surviving  daughter,  to  the  exclusion  of  the 
children  of  Fanny.  Sir  J.  Leach,  M.  R.,  said — "  In  order  to  effectuate 
the  intention  of  the  testator,  the  court  sometimes  gives  to  the  word 
^  survivors '  the  sense  of  '  others.'  Here  the  expressions  of  the  testa- 
tor are  too  precise  to  impute  to  him  such  an  intention ;  and  the  survi- 
vors are  to  take  as  tenants  in  common  for  life  for  their  separate  use, 
which  is  wholly  inconsistent  with  the  notion  that  the  testator  meant 
that  the  children  of  a  deceased  daughter  should,  as  to  this  third  share, 
stand  in  the  place  of  their  parent.  It  is  true  that,  in  the  gift  over 
after  the  death  of  the  surviving  daughter  to  the  children  of  the  survi- 
vors or  survivor,  the  words  '  survivors  or  survivor '  may  receive  a  more 
enlarged  meaning.  The  intention  of  the  testator  appears  to  have  been, 
that  uo  part  of  his  real  estate  should  go  over  to  his  nephews,  except 
in  the  event  of  the  failure  of  issue  of  all  his  three  daughters :  and  this 
intention  would  be  defeated,  if,  upon  the  death  of  Lady  Winterton  (n) 
without  issue,  which  is  stated  to  be  a  probable  event,  the  children  of 
the  deceased  sister  were  excluded.  This  question  cannot,  however,  be 
decided  during  Lady  Winterton's  life;  and  all  that  can  now  be  done 
is  to  declare,  that  Lady  Winterton  is  *entitled  for  life,  to  her  separate 
use,  to  the  one-third  share  of  the  real  estate,  which  by  the  will  was 
given  to  her  sister  Louisa." 

Sir  J.  Leach's  observation  in  regard  to  the  inconsistency  of  the  de- 
vise/or life  to  the  survivors  with  the  supposition  that  the 
children  of  the  deceased  devisees  were  to  stand  in  their  winterton"S°" 
place  is  inconclusive,  because  though  the  estate  for  life 
could  not  take  effect  as  to  any  deceased  child,  the  devise  in  remainder 
to  the  issue  of  such  child  might.  Indeed,  if  he  was  right  in  the 
opinion  expressed  by  him,  that  after  the  death  of  the  last  surviving 
daughter  the  property  would  go  over  to  the  children  of  the  deceased 
daughter,  and  not  to  the  ulterior  devisees,  there  seems  to  be  great  diffi- 

(to)  This  lady  was  the  survivor  of  the  three  daughters. 
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culty  in  maintaining  the  soundness  of  his  decision,  as  it  has  the  effect 
of  reading  words  occurring  in  different  parts  of  the  same  will  in  vari- 
ous senses.  The  case  too  would  then  be  in  direct  opposition  to  Doe  v. 
Wainewright,  (o)  where,  even  in  a  deed,  the  limitation  of  cross-remain- 
ders in  tail  to  surpiving  children  was  held  to  take  effect  in  favor  of  the 
issue  of  a  deceased  child,  on  the  sole  ground  of  its  appearing,  by  the 
terms  of  the  ultimate  limitation,  that  the  estate  was  not  to  go  over, 
unless  the  issue  of  all  the  children  failed. 

In  Aiton  v.  Brooks,  {p)  however,  it  was  considered  that,  where  the 

gift  to  the  survivors  was  to  take  effect  in  the  event  of  the 
giftovCTis'^  decease  of  any  of  the  prior  objects  of  gift  combined  viUh 
a'couaterai       some  Collateral  event,  tlje  rule  of  construction  adopted  in 

the  preceding  cases  did  not  apply,  but  that  the  word 
"  survivor "  might  be  construed  other,  on  the  ground,  it  should  seem, 
that,  as  in  such  cases  the  ulterior  or  substituted  gift  is  not  to  take  effect 
absolutely  and  simply  on  the  decease  of  the  prior  objects,  it  is  the  less 
likely  that  the  testator  should  intend  survivorship  to  be  an  essential 
ingredient  in  the  qualification  of  the  ulterior  or  substituted  legatees. 
In  that  case,  a  testator  bequeathed  £1500  stock  to  A  and  B  during 

their  lives,  in  equal  shares,  and  immediately  on  the  death 
vor"  consumed  of  either  he  directed  his  trustees  to  pay  the  share  of  such 

deceasing  legatee  to  her  children  who  should  be  living  at 
their  mother's  decease,  and  who  should  attain  the  age  of  twenty-one 
years,  the  interest  in  the  meantime  to  be  applied  for  maintenance ;  but 
in  case  any  of  such  children  should  die  before  they  should  attain  the  age 
of  twenty-one  years,  the  testator  gave  the  share  of  such  deceasing  child 
to  the  survivor ;  provided  *always,  that  in  case  either  of  them  the  said 
Aor  B  should  leave  any  child  living  at  their  respective  deceases,  bui  which 
should  all  die  before  they  attained  the  age  of  twenty-one  years,  then  tlie 
trustees  were  to  assign  the  share  of  such  legatee  so  dying  unto  the  sur- 
vivor of  them  the  said  A  and  B,  her  executors  or  administrators.  A 
died  in  the  lifetime  of  B,  leaving  a  child  who  attained  twenty-one ;  B 
afterwards  died  without  issue.  Sir  L.  Shadwell,  V.  C,  held  A  to  be 
entitled  to  B's  moiety,  observing,  "  the  word  '  survivor '  must  of  neces- 
sity be  taken  to  mean  '  other,'  for  the  testator  contemplated  the  event, 
not  of  one  of  the  legatees  dying  in  the  lifetime  of  the  other,  but  of  one 
of  them  dying  childless." 

There  appears  to  be  much  good  sense  in  the  distlnctiop  "here  sug- 

(o)  5  T.  E.  427,  stated  post  p.  *697.  (p)  7  Sim.  204. 
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gested  by  his  Honor,  and  had  it  originally  obtained,  a 

large  amount  of  litigation  would  probably  have  been  pre-  doctrine 

°     ,      ,  ,  °,       .  .  '^  ■'  ^.         advanced  in 

vented:  but  the  authorities  seem  now  to  present  an  in-  Aitonj>. 

.  .  ,  ^  Brooks. 

superable  obstacle  to  its  adoption,  for,  in  almost  every 
instance  in  which  the  strict  construction  of  the  word  "  survivor  "  has 
prevailed,  the  gift  to  the  survivors  was  to  take  effect  in  the  event  of 
the  death  of  the  predeceasing  objects  without  issue,  or  combined  with 
some  other  contingency.  In  Ferguson  v.  Dunbar,  Milsom  v.  Awdry, 
Davidson  v.  Dallas,  and  lastly  in  Crowder  v.  Stone  (which  is  a  recent 
and  leading  case,)  the  gift  over  was  to  take  effect  on  any  of  the  objects 
dying,  either  without  issue  or  under  age,  and  yet  it  was  held  to  apply 
only  to  the  persons  actually  living  at  the  period  in  question.  Seeing, 
therefore,  that  Aiton  v.  Brooks  was  professedly  grounded  on  a  circum- 
stance which  is  common  to  nearly  all  the  authorities,  and  that  some 
of  those  authorities  were  not  cited  to  or  present  to  the  mind  of  the 
learned  and  able  judge  who  decided  it,  the  case  can  hardly  be  relied 
on  as  a  general  authority.  In  fact  a  different  rule  prevailed  in  the 
subsequent  case  of  Leeming  v.  Sherratt,  (q)  which  may  be  added  to  the 
authorities  for  giving  to  the  word  "  survivor "  a  strict  construction. 
A  testator  bequeathed  £1000  to  each  of  his  six  children,  ^^^^ 
to  be  paid  at  twenty-one,  except  as  to  girls,  one-half  of  construed" 
Avhose  shares  was  to  be  invested  ajjd  the  interest  to  be  ^'™"y- 
paid  to  them  for  life,  and  the  principal  to  be  disposed  of  in  such  man- 
ner as  they  should  direct  among  their  issue ;  and  in  case  they  should 
die  without  issue,  he  gave  the  principal  among  the  survivors  of  his 
children  in  equal  proportions.  The  testator  then  *gave  his  freehold 
property  and  the  residue  of  his  personalty  to  trustees,  the  proceeds  to 
be  divided  among  his  children  when  the  youngest  should  attain  twenty- 
one,  one-half  of  the  daughters'  shares  to  be  invested,  the  interest 
to  be  paid  to  such  daughters,  and  the  principal  to  be  disposed  of  in 
such  manner  as  they  should  direct  among  their  children  :  but  if  there 
were  no  children,  then  such  share  to  be  divided  equally  among  the 
swrvivors  of  the  testator's  ciiildren  :  and  in  case  of  the  death  of  any  of 
his  children,  leaving  lawful  issue,  the  testator  gave  to  such  issue  the 
share  the  parent  so  dying  would  have  been  entitled  to  have.  One 
question  was,  whether  the  words  "survivors  of  my  child-  gj^j-^^j  am' 
ren "  were  to  be  construed  others.  Sir  J.  Wigram  held  i"tm?i?g'ti"' 
that  the  strict  construction  must  prevail.     He  said,  "  In  s'^^*"- 

iq)  2  Hare  14.     [See  also  Willetts  v.    Jur.  1010.] 
Willetts,  7  Hare  38 ;  Moate  v.  Moate,  16 
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Davidson  v.  Dallas,  {r)  Lord  Eldon's  language  obviously  imports  that 
tlie  word  'survivors'  is  to  l»e  construed  in  its  natural  sense,  unless  the 
will  itself  shows  that  it  was  used  by  the  testator  in  a  different  sense; 
and  Crowder  v.  Stone  (s)  is  to  the  same  effect.  In  Barlow  v.  Salter  (t) 
the  dictum  of  the  court  tends  rather  to  treat  the  word  as  having  a  tech- 
nical meaning  (that  of  '  others ')  impressed  upon  it  in  practice.  Ac- 
cording to  Davidson  v.  Dallas,  one  reason  for  construing  'survivors' 
to  mean  '  others '  has  been  to  take  in  all  persons  who  should  be  born 
before  the  period  of  distribution.  In  other  cases  the  object  suggested 
has  been  to  prevent  a  family  losing  the  provision  intended  for  it  by 
the  death  of  a  parent,  leaving  children.  The  reason  of  the  former  of 
these  cases  could  not  occur  here,  in  the  case  of  the  residue,  because  the 
testator's  own  children  are  the  legatees  of  that  residue.  And,  accord- 
ing to  the  construction  that  I  feel  myself  at  liberty  to  put  upon  that 
clause  in  the  will  which,  in  certain  cases,  substitutes  the  issue  for  the 
parents,  I  think  the  testator  has  guarded  against  the  second  incon- 
venience ;  and,  so  far  at  least  as  the  residue  i?  concerned,  I  think  that, 
in  the  residuary  clause,, the  word  'survivor'  must  be  construed  in  its 
natural  sense,  and  that  this  construction  of  the  word  in  one  part  of  the 
will  must,  in  this  will,  determine  its  con*struction  in  the  other  part 
also." 

[And,  in  Lee  v.  Stone,  (u)  where  a  testator  devised  a  distinct  *estate 
to  each  of  his  three  daughters  for  life,  with  remainder  to  her  children 
as  tenants  in  common  in  fee  ;  and  provided,  that  if  either  of  his  daugh- 
ters should  happen  to  die  without  having  issue,  the  estate  devised  to 
her  should  go  to  the  survivors  or  survivor  of  the  daughters,  and  their 
or  her  heirs  as  tenants  in  common ;  and  if  all  the  daughters  but  one 
should  die  without  issue,  their  shares  should  go  to  the  survivor  in  fee ; 
it  was  held,  that  the  word  "  survivor "  must  be  construed  according 
to  its  natural  import. 

In  De  Garagnol  v.  Liardet(a;)  a  testator  gave  the  residue  of  his 


()•)  14  Ves.  576.  made  the  substitutionary  words  ("  or  their 

(s)  3  Euss.  217.  children")  inoperative.    However,  it  was 

(t)  17  Ves.  479.  dictum  only. 

[(m)  lEx.  674.    See  also  Stead  «.  Piatt,  (a;)  32Beav.608.   SeealsoInreUsticke, 

18  Beav.  50 ;  Parsons  o.  Coke,  4  Drew.  35  Beav.  338  ;  Taylor  v.  Beverley,  1  Coll. 

296.;  Greenwood  v.  Percy,  26  Beav.  572;  108  (gift  to  one  child  for  life,  and  if  she 

In  re  Corbett's  Trusts,  Job.  591 ;  Blundell  die  without  issue,  to  testator's  surviving 

V.  Chapman,  33  Beav.  648 ;  but  as  to  the  children.) 
last  case  yit.,  for  the  strict  interpretation 
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Gift  over  to 


personal  estate  in  unequal  shares  among  his  two  sons  and 
three  daughters,  the  shares  of  the  daughters  to  be  held  in  SISf  °'* 
trust  for  them  for  life,  and  afterwards  for  their  respective  "''^^' 
children;  but  if  one  or  more  of  the  daughters  should  die  without 
<;hildren  the  shares  of  the  daughters  were  to  be  divided  "  amongst  the 
survivors  of  them  his  said  sons  and  daughters."  It  was  held  by  Sir 
J.  Romiily,  M.  R.,  that  "survivors"  must  be  construed  strictly:  it 
could  not  here  be  read  "  others,"  because  the  gift  over  was  to  a  differ- 
ent class,  and  "  others,"  he  said,  was  confined  to  the  others  of  the  same 
■class,  i.  e.,  of  those  whose  shares  were  to  go  over. 

But  where  a  gift  to  the  "  survivors  "  of  several  legatees,  limited  to 
take  place  on  a  certain  event  (as  the  death  of  any  of  them  Effect  of  gift 
Hinder  age  or  without  issue,)  is  followed  by  a  gift  over,  of  oij'^lr''*'' 
not  if  there  should  be  no  survivor  at  the  time  the  event  ^'^®°  manner, 
happens,  but  if  that  event  should  happen  to  every  one  of  the  legatees ; 
{as  if  all  die  under  age,  or  without  issue,)  "survivors"  is  read  "others." 
From  the  contingent  gift  over  of  the  whole  in  a  mass  it  is  inferred  that 
the  testator  meant  the  legatees  to  take  it  amongst  them  in  every  other 
contingency,  which  can  only  be  secured  by  means  of  cross-limitations 
between  them. 

Thus,  in  Doe  d.  Watts  v.  Wainewright,  (y)  where  by  deed  lands 
were  limited,  after  previous  life  estates,  to  the  use  of  the 
■child  or  children  of  A  as  tenants  in  common,  and  the  construed 
heirs  of  their  several  bodies  ;  and  in  case  any  such  child  force  of  gift 
or  children  should  die  without  issue,  then  the  shares  of 
such  as  so  died  should  remain  to  the  use  of  the  surviving  child  or 
children  of  A,  *and  the  heirs  of  their  respective  bodies;  j,^^^ 
<x.nd  in  case  all  the  said  children  should  die  without  issue,  or  Waine-wright. 
if  A  should  have  no  issue,  then  over ;  it  was  held  that  the  fair  con- 
struction of  the  word  "surviving"  standing  in  this  context  was  that 
on  the  death  of  one  child  without  issue  that  portion  should  go  to  the 
surviving  line  of  heirs,  and  not  merely  to  one  child  surviving^to  the 
surviving  children  in  their  own  persons  if  living,  or  if  dead  to  their 
issues ;  and  that  this  was  not  proceeding  on  conjecture,  for  effect  could 
not  be  given  to  the  word  "  all "  in  the  last  sentence  without  determin- 

(y)  5  T.  E.  427.     Note  that  cross-re-    to  mrmving  children  was  held  to  create 
mainders  were  not  implied;   that  cannot    them  expressly  though  inaccurately, 
be  done  in  a  deed  (ante  p.  *536) ;  the  gift 
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ing  that  there  must  be  cross-remainders  not  only  as  long  as  the  in- 
dividual children,  but  as  long  as  the  several  lines  of  those  children  ' 
existed. 

So  in  Cole  v.  Sewell  (z)  where  by  deed  lands  were  limited  to  the 
settlor's  three  daughters  A,  B  and  C  as  tenants  in  common 

Colef.SeweU.      „         ,     .      ,.  ?,  , 

for  their  lives,  with  several  remainders  to  their  first  and 
other  sons  in  tail  male ;  provided  that  "  if  any  one  or  two "  of  the 
daughters  should  die  without  issue  male  the  same  should  stand  lim- 
ited to  "  the  survivors  or  survivor,"  as  tenants  in  common  in  case  of 
two  survivors,  for  the  lives  or  life  of  such  survivors  or  survivor, 
remainder  to  the  first  and  other  sons  of  such  survivors  or  survivor  in 
tail  male.  And  in  case  the  said  A,  B  and  C  should  die  without  issue 
male  then  as  to  the  share  of  each  to  her  daughters  as  tenants  in  com- 
mon in  tail.  And  in  case  "  one  or  two  "  of  the  said  A,  B  and  C  should 
die  without  issue,  then,  as  to  the  share  or  shares  of  her  or  them  so 
dying,  to  the  daughters  of  such  survivors  or  survivor  in  tail,  as  tenants 
in  common  in  case  of  two  survivors,  and  in  case  A,  B  and  C  should 
die  without  issue,  then  over ;  it  was  held  by  Sir  E.  Sugden,  C.  Ir., 
following  Doe  v.  Wainewright,  that  survivors  meant  others.  "  Taking 
the  whole  together,"  he  said,  "  the  settlor  was  looking  to  the  event  upon 
which  the  estate  was  to  go  over,  but  he  certainly  did  not  mean  that  the 
circumstance  of  one  of  his  daughters  being  actually  alive  at  the  time 
of  the  death  of  another  without  issue  should  be  the  event  upon  which 
was  to  depend  the  taking  effect  of  the  limitation  in  words  to  the  sur- 
vivor and  her  issue." 

The  same  rule  was  applied  to  a  gift  of  personalty  in  Wilmot  v.  Wil- 
wiimotu.  '^°'''  W  where  a  testator  bequeathed  one  third  part  of  his 

Wiimot.  property  to  each  of  his  three  children,  payable  at  a  certain 

age,  *and  if  either  of  them  died  before  that  age  his  share  to  be  divided 
between  the  two  surviving  children ;  and  in  case  of  two  dying  before 
attaining  the  said  age  respectively,  then  the  whole  to  go  to  the  survi- 
ving child ;  but  if  all  Iiis  children  should  die  before  they  should  attain 
their  said  respective  ages,  then  over.  One  child  attained  the  age  and 
died ;  then  another  died  under  age ;  and  the  personal  representative 
of  the  first  was  held  by  Lord  Eldon  to  be  entitled  to  share  with  the 

(z)  4  D.  &  War.  1,  2  H.  L.  Cas.  186.        (a)  8  Vea.  10.    See  also  Lucena  v.  Lu- 
See  also  Smith  u.  Osborne,  6  H.  L.  Cas.    cena,  7  Ch.  D.  255,  269,  stated  post  p^ 
375;  In  re  Tharp,  1  D.,  J.  &  S.  453;    *704. 
Cooper  V.  Maodonald,  L.  E.,  20  Eq.  258. 
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survivor  the  portion  which  went  over  on  the  death  of  the  second.  The 
L.  C.  said  :  "  It  must  be  argued  that  the  word  '  survivors '  means  the 
same  a§  '  otiiers/  or  '  living  at  the  age  aforesaid.'  In  the  clause  in 
wliich  the  gift  over  is  made  it  was  never  meant  that  any  portion  should 
■be  taken ;  it  was  to  be  either  the  whole  or  none." 

The  words  of  gift,  in  case  of  the  death  of  either  to  the  tioo  surviving 
■children,  and,  in  case  of  the  death  of  two  to  the  surviving  child,  were 
undoubtedly  favorable  to  this  construction ;  and  have  since  been  held 
sufficient  of  themselves  to  show  that  by  "surviving"  the  testator  meant 
"  other,"  his  assumption  obviously  being  that  the  others  would  sur- 
vive. («)  But  Lord  Eldon  rested  Wilmot  t>.  Wilmot  on  the  ground 
indicated  above,  viz.,  the  manifest  intention  to  keep  the  whole  together. 
Oole  V.  Sewell  admits  of  a  similar  observation. 

More  nearly  resembling  Doe  v.  Wainewright,  in  the  circumstance 
'that  a  "line  of  heirs"  or  issue  is  designated  by  the  will, 
is  the  common  case  of  a  gift  of  real  or  personal  estate  to  construed 
several  persons  for  life,  with  several  remainders  to  their  foroecrfgifl 
children,  and  if  any  of  them  die  without  children,  then 
to  the  survivors  for  life,  and  afterwards  to  their  children.     Here  it  is 
very  improbable  that  a  testator  should  intend  to  make  tiie  interest  of 
the  children  depend  on  the  accident  of  whether  their  parent  (whose  in- 
terest ceases  on  his  death)  dies  first  or  second  ;  and  if  to  this  is  added  a 
:gift  over  in  the  event  of  all  dying  without  children,  the  conclusion  is 
irresistible  that  what  the  testator  meant  was. that  as  long  as  there  were 
•descendants  of  any  to  take  they  should  take  the  whole :  and  the  only 
mode  by  which  effect  can  be  given  to  this  intention  is  by  holding  that 
cross-remainders  are  created    between  the  stocks,  irrespective  of  the 
periods  at  which  the  parents  die,  by  repding  "survivors"  as  "others."(6) 
The  autliorities   from    Lord  Thurlow's   time   downwards  are  almost 
^uniformly  in  favor  of  reading  "  survivors  "  as  "  others  "  in  such  a 
•case,  (e) 


(a)  In  re  Beck's  Trusts,  37  L.  J.,  Ch.  91,  (5th  ed.,)  (where  the  original  report 

233.     See  an  opposite  inference   drawn  is  corrected  from  E.  L.) ;  Lowe  v.  Land, 

from  a  gift  over,  on  the  death  of  any  one  1  Jur.  377  ;  In  re  Keep's  Will,  32  Beav. 

or  more  of  three  persons,  to  the  survivors  122  ;  Badger  v.  Gregory,  L.  R.,  8  Eq.  78 ; 

or  survivor,  Northen  v.  Carnegie,  28  L.  J.,  Waite  v.  Littlewood,  L.  K.,  8  Cli.  70 ;  In 

Cli.  930.  re  Palmer's   Settlement,  L.  E.,   19   Eq. 

(6)  See  per  James,  V.  C,  Badger  v.  320  ;  Wake  v.  Varah,  2  Ch.  D.  348  ;  Hol- 

Oregory,  L.  E.,  8  Eq.  84,  85.  land  v.  Allsop,  29  Beav.  498.    In  the  last 

(c)  Harman  v.  Dickinson,  1  B.  C.  C.  case  a  gift  over  was  by  construction  im- 
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And  the  fact  that  tlie  ultimate  gift  over  is  to  the  "survivor"  of  the- 
class  (in  the  literal  sense  of  longest  liver)  makes  no  differ- 

Wiiat  IS  &  ^^  ^     ^  ••» 

sufficient  ence.      To  whomsoever  it  is  given  an  intention  is  equally 

manifested  to  make  a  complete  disposition  of  the  property,, 
and  that  all  should  go  over  in  one  mass,  (d)  And  the  gift  over  is 
equally  efficacious  though  limited  to  take  effect  only  in  a  particular 
event :  for  in  the  given  event  the  testator  had  a  clear  intention  of  how 
the  whole  should  go  over,  and  if  the  parents  die,  the  first  leaving  chil- 
dren,' and  the  next  one  or  two  without  leaving  children,  there  would 
be  an  intestacy,  (e) 

But  if  property  is  given  to  several  as  tenants  in  common  for  life. 
Gift  over  With  Several  remainders  to  their  children,  and  if  any  of 

'onThe^oI-  the  tenants  for  life  die  without  children,  to  the  "survi- 
'®^''  vors"  absolutely,  or  in  tail,  "survivors"  will  not  be  con- 

strued "  others,"  even  though  there  is  also  an  ultimate  gift  over  in  case 
of  all  so  dying.  (/)  Here,  at  least,  the  argument  from  caprice  has  no 
weight,  for  the  children  even  of  those  who  literally  survive  take  noth- 
ing (as  purchasers)  by  accruer ;  and  the  intention  to  keep  the  property 
together,  which  would  otherwise  be  implied  from  the  gift  over,  is  dis- 
proved by  the  testator  liaving  by  express  intermediate  limitations  broken, 
it  up.  Intestacy  in  a  possible  event  is  insufficient  ground  for  reading, 
the  word  otherwise  than  literally. 

And  a  mere  residuary  gift,  which  only  prevents  intestacy  but  shows- 
no  intention  to  dispose  completely  and  in  a  mass  of  the- 
noTeqSvatait    particular  property,  will  not  supply  the  place  of  an  ulti- 

to  gift  over.  ,        .~  /,    \ 

mate  giit  over,  [g) 


ported  from  another  bequest.  Note,  that  the  gift  over  appears  not  to  have  been 
in  Ferguson  v.  Dunbar,  3  B.  C.  C.  468,  n.,  doubted  by  Wood,  V.  C.  In  re  Hayes' 
ante  p.  *689,  where  survivors  was  con-  Trusts,  9  Jur.  (N.  S.)  1068,  (V.  C.  S.,)  ap- 
strued  strictly,  the  events  upon  which  the  pears  to  be  contra.  See  an  analogous 
gift  to  issue,  the  gift  to  survivors,  and  the  point  in  implying  cross-remainders,  Mad- 
gift  over,  depended,  were  all  three  differ-  en  v.  Taylor,  45  L.  J.,  Ch.  573,  ante  p. 
ent;  moreover,  the  gift  to  survivors  was  *551. 

absolute  and  not  defeasible,  like  the  origi-  (/)  Maden  «.  Taylor,  supra;  and  dis- 

nal  shares,  in  favor  of  issue.  tinguish  Cooper  v.  Macdonald,  L.  R.,  1&- 

(d)  Wake  v.  Varah,  2  Ch.  D.  357.  Eq.  269,  where  real  estate  was  devised  in 

(e)  Hurry  v.  Morgan,  L.  R.,  3  Eq.  152.  tail,  and  the  personalty  upon  which  the- 
The  trust  was  executory,  with  a  direction  question  arose  was  directed  to  go  along. 
10  "  insert  clauses  necessary  to  protect  the  with  it. 

entaU  :"  but,  although  this  was  noticed  as  (g)  Semb.,  see  Maden  v.  Taylor,  45  L. 

strengthening  the  case,  the  sufficiency  of  J.,  Ch.  569,  575. 
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*But  in  In  re  Arnold's  Trusts,  (A)  it  was  held  by  Sir  R.  Malins,  V. 
C,  that  the  ultimate  gift  over  was  not  indispensable  in  J^^^ 
these  cases  to  the  construing  of  "survivors"  as  others;  S^u^^ot- 
and  in  his  opinion  Milsom  v.  Awdry  (i)  deciding  the  con-  ^uhou't^ai'd 
trary  was  erroneous.     This,  however,  is  at  variance  with   o^e;'^''"'''^''- 
tht  judgment  of  the  Court  of  Appeal  in  Wake  v.  Varah.  {k)     Bag- 
gallay,  L.  J.,  laid  it  down  that  although  the  literal  interpretation  of 
"survivor"  might  involve  the  imputation  of  a  capricious  intention 
and  might  lead  to  inlestacy,  this  alone  would  not  justify  the  court  in 
interpreting  the  word  otherwise :  it  was  the  ultimate  gift  over  which 
supplied  the  necessary  evidence  of  such  an  intention  as  could  only  be 
effectuated  by  consiiuing  the  word  as  "  other."     And  Sir  W.  James, 
L.  J.,  was  careful  to  show  that  the  particular  gift  over  in  that  case 
(viz.,  to  the  longest  liver)  was  sufficient.     "  A  whole  category  of  cases 
(he  said)  has  now  settled  that  *  survivor '  may  be  read  '  other,'  or  '  sur- 
viving stirps,'  {I)  and  has  settled  with  reasonable  clearness  under  what 
circumstances  it  may  be  so  read." 

That  a  gift  to  "  survivors  "  for  life  and  afterwards  to  their  childrenj 
or  to  the  "  survivors  in  the  same  manner  "  as  the  original  jBg(,,j^i|.jj  ^ 
shares,  without  more,  will  not  be  construed  a  gift  to  ^eckwith. 
"others"  appears  to  have  been  expressly  decided  in  Beckwith  v.  Beck- 
Avith,  (???)  where  there  was  a  bequest  of  residue  to  such  of  the  testator's 
five  daughters  (named)  as  should  be  living  at  his  death,  the  share  of 
each  such  daughter  to  be  held  in  trust  for  her  during  her  life,  and 
after  her  death  for  her  children  at  twenty-one  ;  and  if  there  should  be 
no  cliild  of  such  his  daughter  who  should  attain  that  age,  then  the 
testator  declared  that  after  the  death  of  such  daughter  and  such  default 
of  children,  the  original  share  and  any  accruing  share  of  such  daugh- 
ter (subject  to  a  general  power  for  her  to  appoint  a  portion)  should 
accrue  to  his  other  daughters  or  other  daughter  surviving,  in  equal  shares 
if  more  than  one,  and  that  the  accruing  share  or  shares  should  be  held 
upon  the  trusts,  &c.,  therein  contained  concerning  her  original  share. 
All  the  daughters  survived  the  testator.  Then  A,  one  of  them,  died 
leaving  a  child  ;  and  afterwards  another,  C,  died  without  having  been 

(h)  L.  E.,  10  Eq.  252.    The  expression  [i]  5  Ves.  465,  ante  p.  *690.     See  also 

•was  "  other  surviving  children.''     But  no  In  re  Corbett's  Trasts,  Joh.  591 ;  In  re 

notice  was  taken  of  this  peculiarity,  as  to  Usticke,  35  Beav.  338. 

■whicli  see  ante  p.  *692,  n.    See  also  Crosse  (k)  2  'Ch.  D.  348,  355,  357,  358. 

V.  Maltby,  L.  E.,  20  Eq.  378 ;  Hodge  v.  [l)  As  to  this  phrase,  see  post  p.  *703. 

Foot,  34  Beav.  349.  (m)  46  L.  J.,  Ch.  97. 
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married.  It  was  held  by  Sir  C.  Hall,  "V."  C,  that  "sur*viving" 
meant  "surviving  the  testator,"  and  that  the  child  of  A  was  entitled 
to  participate  with  the  three  other  daughters  in  the  share  of  C.  But 
on  appeal  this|was  reversed  by  the  L.  JJ.,  who  held  that  "  surviving  " 
meant  surviving  at  the  period  of  accruer,  (o)  Tlie  question  then 
arose  whether,  assuming  that  to  be  so,  "surviving"  might  not  be  con- 
strued "  other ; "  and  the  court  rejected  that  construction  on  the  ground 
that  there  was  no  ultimate  gift  over.  Sir  W.  James  referred  to  the 
misapprehension  which  once  prevailed,  that  "  whenever  there  was  a 
gift  to  daughters  and  their  families,  and  a  gift  over  to  the  survivors, 
the  word  'survivors'  ex  vi  termini  must  mean  'others.'  We  had  oc-; 
casion  (he  said)  to  consider  this  very  fully  in  Wake  v.  Varah,  which 
followed  Waite  v.  Littlewood,  (p)  and  Badger  v.  Gregory,  (q)  and  there 
Lord  Justice  Baggallay  in  going  through  the  cases  found  the  clue- 
which  was  to  be  considered  as  the  ratio  decidendi  which  was  supplied 
by  Waite  v.  Littlewood  and  Badger  v.  Gregory,"  viz.,  the  ultimate 
gift  over.  He  had  himself  (he  added)  endeavored  to  explain  it  in 
Badger  v.  Gregory,  {q)  in  which  case  he  had  held  that  the  ultimate 
gift  over  showed  an  intention  to  create  cross-limitations  among  the 
children.  "  But  in  the  absence  of  any  such  ground  for  raising  the  im- 
plication, I  am  of  opinion  that  we  must  leave  the  words  to  bear  their 
ordinary  natural  and  grammatical  interpretation."  Baggallay,  L.  J., 
expressed  a  similar  opinion.  "  The  cases  (he  said)  which  have  been 
mainly  relied  upon  on  the  part  of  the  respondents  differ  very  mate- 
rially from  what  we  have  before  us.  There  is  not  in  the  present  case 
a  gift  over  in  default  of  issue  of  all  the  daughters  or  children  as  there 
was  in  Waite  v.  Littlewood,  Badger  v.  Gregory  and  Wake  v.  Varah." 
Nevertheless,  in  In  re  Walker's  Estate,  (r)  where  residue  was  given 
in  trust  for  the  testator's  son  and  five  daughters  during  their  respec- 
tive lives  as  tenants  in  common,  and  after  the  death  of  each  his  or  her 
share  or  shares  to  be  in  trust  for  his  or  her  children  at  twenty-one; 
provided  that  if  any  of  testator's  said  children  should  die  without 
leaving  a  child  who  should  attain  twenty-one,  his  or  her  share  or 
shares  should  be  held  "  in  trust  for  my  then  surviving  (s)  child  or 

(o)  See  a  similar  point  in  Nevill  v.  Bod-  (r)  12  Ch.  D.  205. 

dam,  28  Beav.  554 ;  and  generally  as  to  (s)  This  expression  was  held  to  be  not 

the  period  to  which  survivorship  is  to  be  more  difficult  to  deal  with  than  "surviv- 

referred,  post  i  3.  ing  "  simply.    So,  "  then  living,"  Cooper 

(p)  L.  E.,  8  Ch.  70.  v.  Macdonald,  L.  K.,  16  Eq.  258,  272. 

(g)  L.  E.,  8  Eq.  78. 
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children  in  snch  manner  *in  all  respects  as  is  hereinbefore  de^ared 
regarding"  his  or  her  original  share  or  shares.  The  sson  and  five 
daughters  survived  tlie  testator.  The  son  then  died  leaving  children  ; 
and  afterwards  two  of  the  daughters  died  without  issue.  It  was  held 
by  Sir  C.  Hall  that  the  son's  children  were  entitled  to  portions  of  the 
deceased  daughter's  shares.  He  relied  on  In  re  Arnold's  Trusts  and 
Hodge  V.  Foot,  (i)  and  on  the  fact  that  although  there  was  a  gift  over 
in  Waite  v.  Littlewood  (u)  it  did  not  appear  in  the  head-note.  He 
considered  that  the  reasoning  of  Lord  Selborne  in  that  case,  and  of  the 
M.  R.  in  Lucena  v.  Lucena,  (x)  was  favorable  to  a  broad  reading  of 
the  words  in  the  present  will,  and  that  the  same  might  be  said  of  the 
judgment  delivered  by  Cotton,  L.  J.,  in  the  latter  case ;  "  For  (said 
the  V.  C.)  he  stated  two  grounds  that  might  be  relied  on  (^.  e.,  a  gift 
to  survivors,  and  an  ultimate  gift  over,)  and  I  do  not  find  him  saying 
that  either  might  not  suffice.  lu  fact  I  should  rather  read  his  judg- 
ment the  other  way.'  As  regards  Beckwith  v.  Beckwith  I  cannot  look 
upon  it  as  a  decision  that  in  the  circumstance  of  the  absence  of  a  gift 
over  a  broad  reading  of  the  words  would  not  be  adopted.  All  the 
authorities  are  in  favor  of  that  reading,  and  therefore  I  put  that  con- 
struction on  this  will." 

But  for  these  remarks,  Beckwith  v.  Beckwith  might  have  seemed  to 
be  a  decision  upon  the  very  point  in  question,  and,  as  such,  to  out- 
weigh previous  decisions  of  inferior  courts,  defective  head-notes,  and 
doubtful  hints  of  opposite  opinions  detected  in  cases  which  did  not 
raise  the  question.  With  regard  to  Lucena  v.  Lucena,  it  will  be  seen 
that  the  question  there  was  not  whether  "  surviving"  was  to  be  con- 
strued strictly  or  "  broadly,"  but  which  of  two  non-literal  constructions 
was  to  be  preferred ;  that  there  was  in  fact  a  gift  over  in  that  case ; 
and  that  the  judgment  delivered  by  Cotton,  L.  J.,  was  that  of  the 
whole  court,  including  James  and  Baggallay,  L.  JJ.,  who  decided 
Beckwith  v.  Beckwith,  and  could  scarcely  have  been  intended  thus 
without  comment  to  contradict  the  opinions  expressed  in  that  case  and 
in  Wake  v.  Varah. 

In  Waite  v.  Littlewood  (j/)  Lord  Selborne  said  he  thought  there  was 

(i)  Ante  p.  *701.  ever,  that  the  report  does  not  profess  to 

{u)  L.  E.,  8  Ch.  70.,   Lord  Selborne    give  his  indgment  verbatim. 

certainly  did  not,  so  clearly  as  the  L.  JJ.,         {x)  7  Ch.  D.  255,  stilted  post  p.  *704. 

treat  a  gift  over  as  essential.    Note,  how-        [y)  L.  E.,  8  Ch.  73. 
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a  strong  probability  that  any  one  using  the  word  "  survi- 
"stirpitai"        vor "  did  not  precisely  mean  "other"  by  it,  but  had  in 

construction.  ,  \i.'  ^  />  .  i.         ii- 

his  mind  some  *idea  of  survivorship,  though  it  was  im- 
perfectly expressed ;  and  that  simply  to  read  the  word  as  "  other  "  was 
an  unwarrantable  alteration  of  a  testator's  language  and  meaning.  He 
therefore  preferred  to  read  "  survivors  "  or  "  surviving  children,"  as 
meaning  those  who  survive  actually  in  person,  or  figuratively  in  their 
descendants  taking  an  interest  under  the  primary  gift,  which  he  ap- 
peared to  consider  a  less  violent  change. 

This  construction  (which  was  probably  suggested  by  a  figure  of 
sp(3ech  used  by  the  court  in  Doe  v.  Wainewright,  (z)  when  describing 
the  operation  in  that  case  of  cross-remainders  in  tail,)  was  tested  in 
Lucena  v.  Lueena,  (a)  where  a  testator  gave  the  residue  of  his  estate 
in  trust  for  his  three  sous  and  three  daughters  equally,  the  shares  of 
sons  to  be  paid  at  the  age  of  twenty-five  If  they  should  conduct  them- 
selves with  propriety  (as  they  did,)  if  not,  to  be  settled  like  the  shares 
of  daughters,  which  were  to  be  held  in  trust  for  them  during  their 
lives,  and  after  their  death,  as  to  the  shares  of  such  as  should  die 
leaving  issue,  in  trust  for  such  issue  equally,  to  be  paid  at  the  age  of 
twenty-five.  Then,  (1)  as  to  any  daughter  who  should  die  without 
leaving  a  child  who  should  attain  twenty-five;  and  (2)  as  regards  any 
son  absolutely  entitled  on  attaining  twenty-five,  if  he  should  die  be- 
fore that  age ;  or  (3)  if  the  direction  to  settle  any  son's  share  came  into 
operation,  if  such  son  should  die  without  issue,  (6)  then  the  testator 
directed  his  or  her  share  "  to  be  divided  equally  among  his  (testator's) 
surviving  children,  in  the  same  manner  as  his  or  their  original  shares;" 
and  in  the  event  of  a  failure  of  all  the  testator's  children  and  their 
issue  who  were  objects  of  the  prior  gifts,  then  over.  All  the  sons  at- 
tained twenty-five ;  then  two  of  them  died,  one  of  them  leaving  issue  ; 
after  which  two  of  the  daughters  died,  each  leaving  issue;  and  then 
the  third  daughter  died  without  issue.  Sir  G.  Jessel,  M.  E..,  held  that, 
if  all  the  shares  had  been  settled,  the  words  "  surviving  children  " 
must,  according  to  Lord  Selborne's  doctrine,  have  been  construed 
"  surviving  stock,"  and  that  the  fact  of  some  only  of  the  shares  being 
settled  did  not  make  that  construction  less  applicable.     The  effect  of 

(2)  5  T.  R.,  427,  ante  p.  *697.  the  ultimate  gift  over,  were  obscurely  ex- 

(a)  7  Ch.  D.  255.  pressed ;  they  are  here  stated  as  they  were 

(6)  The  events  on  wliich  the  gift  to    construed  by  the  Court  of  Appeal, 
surviving  children  was  to  take  effect,  and 
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this  was  to  give  the  third  daughter's  siiare  wholly  to  the  surviving 
sou  and  the  issue  of  the  predeceased  daughters,  to  the  exclusion  of 
both  tlie  predeceased  sons.  But,  on  appeal,  it  was  held  by  the  *L.  JJ. 
James,  Baggallay  and  Cotton,  that  "  surviving "  must  be  construed 
"  other,"  and  tiiat  the  representatives  of  the  two  predeceased  sons  were- 
entitled  to  share.  The  judgment  of  the  court  was  delivered  by  Cot- 
ton, L.  J.,  who  said :  "  The  shares  of  sons,  who  conduct  themselves 
with  propriety,  are  indefeasibly  vested  at  tlie  age  of  twenty-five,  and 
iu  our  opinion  it  would  be  more  reasonable  to  say  that  the  idea  in  the 
testator's  mind  as  regards  sons,  in  using  the  word  surviving,  had  ref- 
erence to  those  who  survived  the  period  when  their  shares  became  in- 
defeasibly vested,  (e)  than  to  attribute  to  the  word  a  construction  which 
would  give  to  the  children  of  a  son,  who  did  not  conduct  himself  with, 
propriety,  an  interest  under  the  gift  to  surviving  children,  while  it 
gives  no  interest  to  a  deceased  son  who  had  conducted  himself  witk 
propriety.  The  fact  of  shares  being  settled,  and  the  fact  of  the  ulti- 
mate gift  over  being  to  arise  in  the  event  of  a  failure  of  all  ciiildren 
and  issue  who  are  objects  of  the  testator's  bounty,  are  circumstances 
each  of  which  may  properly  be  relied  upon  as  showing  that '  survivors  '' 
is  not  to  receive  its  strict  construction.  Each  of  these  circumstances 
exists  in  tiie  present  case.  If,  with  the  gift  over  standing  as  it  does, 
there  had  been  no  settlement  of  the  daughters'  shares,  we  are  of 
opinion  that  the  word  '  surviving '  would  not  have  received  its  strict 
construction,  and  must  have  been  construed  '  other ; '  and  our  opinion. 
is  that  the  circumstance  of  the  shares  of  some  of  the  children  named 
in  the  will  being  settled  is  not  sufficient  to  give  to  the  word  '  survi- 
ving,' as  a  matter  of  construction,  the  meaning  of  survivors  in  person 
or  in  issue  taking  an  interest  under  the  will,  though  that  would  have 
been  the  effect  of  the  gift  lo  survivors  if  the  shares  of  all  the  children 
and  not  of  some  only  had  been  settled.  We  are  of  opinion  that  th& 
decision  of  the  M.  R.  was  correct  so  far  as  he  held  that  'surviving'' 
could  not  receive  its  strict  construction,  but  that  he  was  wrong  in  at- 
tributing to  this  word  the  meaning  which  he  has  given  to  it." 

And  where  all  the  shares  are  settled,  tliis  so-called  stirpital  construc- 
tion will  often  fail  to  preserve  the  interests  of  children ;  consequences 
since  a  member  of  a  stirps  which  is  extinguished  before  the  °ai*oonftrai- 
period  of  accruer  will  not  participate  in  the  accruing  share,   ''°"' 
although  he  may  have  fulfilled  the  conditions  required  for  the  vesting 

(c)  As  in  Wilmot  v.  Wilmot,  8  Ves.  10,  swp. 
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<i)f  his  original  share  (asyby  attaining  twenty-one),  and  although  accru- 
ing shares  may  be  directed  to  be  held  on  the  same  *trusts  as  original 
shares.  This  indeed  appears  from  the  decision  of  the  M.  K^  in  Lucena 
V.  Lucena,  which  excluded  the  deceased  sons,  treating  them  as  non-sur- 
viving sfo'rpes  or  stocks.  Where  the  cross-limitations  are  remainders 
in  tail,  as  in  Doe  v.  Wainewright,  "  surviving  stirps "  is  synonymous 
"vvith  "other,"  because  the  interest  given  cannot  outlast  the  stirps;  in 
that  case  the  new  doctrine  is  equally  harmless  and  inoperative.  In 
•other  cases  it  appears  to  be  misleading. 

Again,  it  was  said  by  Sir  W.  P.  "Wood,  V.  C,  in  In  re  Corbett's 
Trusts,  [d)  that  where  the  primary  devise  confers  an  estate 
ing" survivor'"  tail,  and  on  the  death  of  any  without  issue  his  share  is 
after  an  estate  given  to  the  survivors  or  survivor,  the  words  "  survivors 
or  survivor  "  are  almost  of  necessity  construed  "  others  or 
other,"  on  account  of  the  great  improbability  of  the  testator  contem- 
plating the  members  of  the  original  class  as  likely  to  be  in  existence 
at  the  time  of  an  indefinite  failure  of  issue  of  any  of  them.  In  Tuf- 
uell  V.  Borrell,  (e)  where  the  devise  was  to  "grandchildren  their  heirs 
male  and  the  heirs  male  of  the  survivors  and  survivor  forever,"  it 
■appears  that  in  a  previous  stage  of  the  case  it  had  been  decided  that 
this  gave  the  grandchildren  joint  estates  for  life  with  several  estates 
■of  inheritance  in  tail  male(/)  with  Gross-remainders  in  tail  male:  and 
the  case  now  proceeding  on  that  footing,  Sir  G.  Jessel  said  it  was  set- 
tled that  in  cases  of  this  class  the  term  "survivors"  must  be  read 
'"  others."  It  is  also  to  be  observed  that  the  case  in  which  (as  already 
noted)  Sir  W.  Grant  assumed  this  to  be  the  proper  general  meaning 
of  the  word  was  of  the  same  class,  (g) 

,  But  it  should  be  observed  that.no  such  rule  was  noticed  in  Smith  v. 
Osborne,  (h)  where  a  testator  devised  land  to  his  two  daughters  as  ten- 
ants in  common  in  tail,  and  if  either  should  die  without  issue  then  to 
the  surviving  daughter  in  tail,  and  in  default  of  such  issue  over.  On 
the  contrary  Lord  Cranworth  relied  on  the  particular  language  and 
■circumstances,  and  on  the  ultimate  gift  over.     He  sajd,  "  This  is  not  a 

(d)  Joh.  597.  -W.  R.  1010,  presently  stated,  which  turned 

(«)  L.  R.,  20  Eq.  194.  on  its  special  language. 
(/)  As  to  this  see  ante  p.  *252.  (h)  6  H.  L.  Cas.  375,  393.    See  also 

{g)  Barlow  v.  Salter,  17  Ves.  479,  ante  Wollen  v.  Andrewes,  2  Bing.  26. 
p.  *689.    See  also  Williams  v.  James,  20 
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gift  to  a  class,  and  on  the  death  of  one  or  morQ  to  the  survivors  or  sur- 
vivor, but  a  gift  to  two  designated  devisees  as  tenants  in  common  in 
tail,  and  if  either  should  die  without  issue  then  to  the  surviving 
daughter  *and  the  heirs  of  her  body.  Unless  the  word  'surviving' 
is  to  be  taken  to  mean  'other'  the  intention  cannot  be  carried  into- 
effect,  for  he  means  his  gift  over  to  come  into  operation  if  either  (i)  of 
his  daughters  should  die  without  issue,  that  is,  on  the  death  of  the 
daughter  who  dies  first,  or  of  the  daughter  who  dies  last,  and  the  latter 
object  cannot  be  accomplished  unless  the  word  surviving  shall  be  so 
read  as  to  be  rendered  capable  of  being  applied  to  the  predeceasing 
daughter.  Add  to  which  the  gift  over  to  the  testator's  right  heirs  is 
only  '  in  default  of  such  issue,'  that  is  all  such  issue  which  includes  the 
issue  of  both  daughters." 

But,  of  course,  such  ultimate  gift  over  is  not  the  only  means  of 
showing  an  intention  in  cases  of  this  class  to  use  the  word  "surviving" 
in  the  sense  of  "  other."  Thus  in  Williams  v.  James  (k)  where  a  tes- 
tator devised  a  separate  freehold  property  to  each  of  five  named  chil- 
dren of  his  son  O.  in  tail  general:  and  proceeded  thus,  "in  case  if 
either  of  all  the  within-named  children  of  O.  shall  happen  to  di& 
leaving  no  lawful  issue,  or  if  tl«y  leave  lawful  issue  if  such  issue  die 
leaving  no  lawful  issue,  in  any  of  such  cases  the  property  of  him,  her 
or  them  so  dying  shall  be  equally  transferred  to  the  use  and  uses  of  the 
surviving  child  or  children  of  O.  thfxt  are  herein  named  in  tail  general; 
it  was  held  by  the  Court  of  Exchequer  that  "surviving"  meant 
"other"  on  two  grounds.  1.  On  account  of  the  phrase  "that  are 
lierein  named,"  by  which  the  testator  undertook  to  name  the  children 
who  would  be  surviving  at  the  future  epoch ;  which  was  impossible. 
Some  alteration  was  therefore  necessary  to  make  the  phrase  sensible. 
Either  the  words  "of  those"  might  be  prefixed  to  it,  or  "other"  might 
be  substituted  for  "  surviving."  By  the  former  alteration  the  testator's 
bounty  to  issue  would  still  remain  dependent  on  the  accident  of  their 
2)areut  surviving  the  child  whose  share  was  given  over ;  by  the  latter 
this  risk  would  be  removed :  and  it  was  allowable  to  prefer  a  reasona- 

(i)  Lord  Selborne  thought  the  same  ar-  sup.,  Sir  E.  Sugden  adverted  to  "  the  event 
guraent  applied,  "  though  with  rather  less  upon  which  the  estate  was  to  go  over"  as- 
force,"  to  a  case  where  the  primary  gift  is  a  ground  for  putting  the  more  liberal  cou- 
to  a  class  for  life,  with  remainder  to  chil-  struction  on  "  survivors  or  survivor  :" 
dren,  and  the  corresponding  word  in  the  i.  e.,  he  collected  the  intent  without  re- 
gift  over  is  "any,"  Waite  v.  Littlewood,  sorting  to  the  description  of  the  donee. 
L,  K ,  8  Ch.  74.     And  in  Cole  v.  Sewell,  {h}  20  W.  E.  1010. 
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ble  aud  probable  sense, to  an  unreasonable  and  improbable  one.  2. 
On  account  of  the  general  improbability  observed  by  Sir  W.  P.  Wood 
■of  survivorship  being  in  such  a  case  literally  intended. 

*In  Eyre  v.  Marsden,  (I)  "  survivor  "  was  construed  "  other "  in 

order  to  give  effect  to  the  intention,  manifested  by  the 

lead  "others"    will,  that  issuc  of  deceased  legatees  should  take  by  sub- 

*o  effect  inten-  .     '.  .  7        /     \  .    •      i 

lion  that  ohii-  stitutiou  every  interest,  accruing  (m)  as  well  as  original, 
*tand  in  their     which  their  parents  would  have  been  entitled  to  if  living 

parents'  place.  ... 

at  the  period  of  distribution.  The  testator  gave  his  real 
and  personal  estate  to  trustees,  upon  trust  out  of  the  rents  and  annual 
produce  to  pay  certain  life  annuities  to  his  three  children,  and  to 
accumulate  the  surplus  for  the  benefit  of  his  grandchildren  ;  and  after 
the  death  of  his  said  children  and  the  longest  liver  of  them,  to  sell 
3ind  distribute  the  whole  among  his  grandchildren  living  at  his  decease, 
in  equal  shares,  except  the  share  of  F.,  the  son  of  a  deceased  daughter, 
lialf  of  whose  share  in  the  testator's  estate  and  effects,  in  consideration 
of  the  benefit  taken  by  F.  under  his  uncle's  will,  the  testator  gave  to 
his  brother  G. ;  and  if  any  of  his  grandchildren  should  die  before  his, 
her  or  their  share  or  shares  became  payable  leaving  issue,  such  issue  to 
be  entitled  to  the  share  or  shares  which  his,  her  or  their  deceased 
jiarent  would  have  been  entitled  to  if  then  living ;  but  in  case  of  the 
■death  of  any  of  the  grandchildren  without  leaving  issue,  before  he  or 
she  or  they  should  become  entitled  to  receive  his,  her  or  their  share  or 
respective  shares  in  manner  aforesaid,  then  his  or  her  share  or  shares 
were  given  among  the.  testator's  surviving  grandchildren,  to  be  paid  at 
ihe  same,  time  and  in  the  same  manner  as  before  mentioned  touching  the 
cfiginal  share  or  shares  of  his  said  grandchildren.  It  was  held  by 
Lord  Cottenham  that  the  issue  were  to  stand  in  the  place  of  the  parent 
as  to  both  the  original  and  accruing  shares.  He  thought  the  descrip- 
tion of  what  was  given  to  the  issue  amply  sufficient  to  carry  accruing 
shares ;  but  those  shares  were  given  to  surviving  grandchildren,  and 
there  would  be  much  difficulty  in  the  construction  if  it  were  necessary 
to  consider  the  word  "  surviving  "  as  meaning  "  living  at  the  time  of 
the  accruer  taking  place."  "  But  (he  said)  it  is  not  necessary  to  give 
it  tliat  meaning.  The  word  'surviving'  has  been  construed  'other' 
to  give  effect  to  the  apparent  intention.  Lord  Eldon  so  lays  down  the 
rule  in  Wilmot  v.  Wilmot.     If  '  surviving '   were  to  be  construed 

[l]  4  My.  &  C.  231,  affirming  2  Kee.        (m)  See  §  2. 
564. 

[vol.  II.  *708] 


•CHAP.  XLVII.  ]  "  STTRVIA^OES,"  WHEN  EEAD  "  OTHERS."  559 

^  living  at  the  time  when  the  accruer  takes  place/  the  grandchildren 
then  living  would  take  absolute  interests,  unless  the  words  '  in  the 
.same  manner,'  &c.,  introduce  into  this  gift  the  provision  for  the  chil- 
dren, and  the  gift  over  upon  death  without  *children;  and  if  it  do  so, 
why  is  it  not  also  to  introduce  into  this  gift  the  provision  for  children, 
in  the  event  of  the  parent's  death  before  the  happening  of  the  accruer  ? 
If  this  construction  be  not  adopted,  upon  the  death  of  all  the  grand- 
children but  one  during  the  life  of  the  surviving  annuitant,  the  share 
of  that  one,  afterwards  dying  in  the  lifetime  of  the  annuitant,  would 
be  undisposed  of,  although  all  the  other  grandchildren  might  have 
left  children.  I  think  the  intention  is  sufficiently  expressed,  and  there 
is  ample  authority  for  construing  the  words  so  as  to  .give  effect  to  such 
intention." 

Again,  in  Hawkins  v.  Hamerton,  (m)  where  a  testator  bequeathed  a 
leasehold  estate  to  his  son  ;    but  in  case  he  should  die  „„     .      „ 

'  Survivor  ' 

without  issue,  to  be  considered  as  part  of  the  residue,  and  dulexpiiriMd 
to  be  divided  amongst  the  children  of  his  (testator's)  three  eiaufe°refe'r- 
daughters  as  thereinafter  mentioned.  And  he  bequeathed  ""e*»i'- 
the  residue  to  his  said  son  and  three  daughters,  or  such  of  them  as 
should  be  living  at  his  wife's  death,  for  life,  remainder  to  the  children 
of  his  said  son  and  daughters  in  equal  shares ;  and  if  any  of  his  said 
son  and  daughters  should  die  without  leaving  issue,  his  or  her  share 
to  go  amongst  the  survivor  or  survivors  of  his  said  children  and  their 
issue  in  the  like  equal  shares ;  Sir  L.  Shadwell,  V.  C,  thought  that 
when  the  testator  used  the  words  "  survivors  or  survivor,"  the  order 
in  which  his  children  might  die,  successively,  was  not  present  to  his 
mind  ;  but,  taking  that  clause  in  connection  with  the  gift  over  of  the 
leasehold,  which  showed  that  the  testator  intended  the  residue  to  be 
<livi(led  among  the  children  of  his  three  daughters,  the  V.  C.'s  opinion 
was  that  the  testator  meant  others  or  other. 

But  a  strong  argument  against  reading  the  word  as  "  other,"  is  sup- 
plied by  the  fact  that  by  so  doing  the  will  would  become  "survivors" 
ineffectual;   as  in  the  case  of  Turner  v.  Frampton,  (n)  S°\£|^^„if  jj^^ 
where  a  testator  bequeathed  his  residuary  estate  between  feoomra^to^ 
his  children  A  and  B,  and  if  either  die  without  issue,  to  '"''™°'^- 
the  survivor ;  by  allowing  the  word  its  proper  sense,  the  failure  of 
issue  was  confined  to  failure  at  the  death  of  the  prior  legatee,  whereas 
by  reading  it  as  "other,"  such  failure  would  have  been  indefinite; 

(to)  16  Sim.  410,  13  Jur.  2.  (m)  2  Coll.  331.] 
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Sir  J.  K.  Bruce,  V.  C,  therefore  refused  to  adopt  the  latter  construc- 
tion.] 

The  result  then  would  seem  to  be  that  the  word  "  survivor  "  when 

unexplained  hy  the  context  must  be  interpreted  according^ 

duBionfrom       *to  its  literal  import:  but  the  conviction  that  this  con- 

tne  cases,  and  ,  *■ 

practical  aug-     structiou  most  commonlv  defeats  the  actual  intention  of 

gestiou.  *' 

testators,  [and  that  the  word  is  one  peculiarly  liable  to 
misuse,]  has  induced  a  readiness  in  the  courts  to  yield  to  the  slightest 
indication  in  the  context  of  an  intention  to  use  the  word  in  the  sense 
of  "  other."  3  [Some  progress  has  been  -made  in  ascertaining  when 
this  may  be  done.]  But  the  present  state  of  the  authorities  seems 
hardly  to  justify  the  hope  that'  litigation  has  reached  its  limits  on  thia 
often-occurring  slip,  and  should  teach  to  framers  of  wills  the  necessity 
of  increased  attention  to  its  avoidance. 


II. — It  has  long  been  an  established  rule,  that  clauses  disposing  of 

the  shares  of  devisees  and  legatees  dying  before  a  given 

clauses  of  ao-     period,  do  not,  without  a  positive  and  distinct  indication 

cruer  extend  .  . 

to  accruing        of  intention,  extend  to  shares  accruing:  under  the  clauses 

shares.  ^  '  ^        ° 

in  question.  "As  where  a  man  gives  a  sum  of  money  to 
be  divided  amongst  four  persons  as  tenants  in  common,  and  declares 
that  if  one  (qu.  any)  of  them  die  before  twenty-one  or  marriage,  it 
shall  survive  to  the  others.  If  one  dies,  and  three  are  living,  the- 
share  of  that  one  so  dying  will  survive  to  the  other  three,  but  if  a 
second  dies,  nothing  will  survive  to  the  remainder  but  the  second's 
original  share,  for  tlie  accruing  share  is  as  a  new  legacy,  and  there  is- 
no  further  survivorship."  (o) 

3.  In  Skinner  v.  Lamb,  3  Ired.  L.  155,  testator  left  three  children,  M.,  O.  and 

the  testator  directed  the  balance  of  his  es-  E.     M.  died  leaving  a  child.     O.  died,, 

tate  to  be  equally  divided  between  his  after  the  death  of  M„  without  issue,  and 

wife  and  children.    In  another  clause  he  E.  survived.    It  was  held  that  all  of  the 

said :    "  My  wish  and  desire  is,  should  estate  of  O.  became  vested  in  E.,  her  only 

either  of  my  children  die,  without  leav-  surviving  sister,  and  that  the  child  of 

ing  an  heir  begotten  by  their  body  or  M.  took  no  share  of  it. 

bodies,   that    the  survivor  or  survivors  (o)  Per  Lord  Hardwicke  in  Pain  v^ 

have  the  whole ; "  and  again,  in  a  differ-  Benson,  3  Atk.  80.    See  also  Perkins  v. 

ent  clause  :  "  Should  my  children  all  die  Mioklethwaite,  2  Ch.  Eep.  171,  1  P.  W. 

without  leaving  an  heir,  begotten  by  their  274 ;  Rudge  v.  Barker,  Cas.  temp.  Talb. 

bodies   my  wish  and  desire  is,  that  my  124 ;    Barnes   v.    Ballard,    before    Lord 

brother  T.  should  heir  the  whole  of  my  King,  cit.  2  Atk.  78. 
estate  as  allotted  to  my  children."     The 
[vol.  II.  *710] 


CHAP.  XLVII.]  HOW  THEY  AFFECT  ACCRUING  SHAEE8.  561 

Thus,  in  Ex  parte  West,  {p)  where  a  testator  bequeathed  to  A,  B 
and  C,  the  three  sons  of  S.,  £1000  each,  the  interest  to  be  added  to 
the  principal  yearly,  until  they  should  respectively  attain  the  age  of 
twenty-one  years  ;  and  in  case  any  of  them  should  die  before  that  age, 
then  to  the  survivors.  A  and  B  died  under  twenty-one ;  and  the  ques- 
tion (wiiich  was  raised  upon  petition)  was,  whether  that  part  of  the 
share  of  B,  wliich  accrued  to  him  on  the  death  of  A,  went  over  to  C 
on  the  death  of  B.  Lord  Thurlow  thought  [that  he  was  bound  by 
the  authorities  (which  he  hesitated  to  overrule  upon  petition)  to  decide 
that]  it  did  not  survive  again  ;  but  [gave  the  parties  *leave  to  file  a 
bill,  which  was  done,J  and  the  cause  came  to  a  hearing  before  Sir  LI. 
Kenyon,  M.  E..,  who  decided  against  the  survivorship  of  such  accrued 
share. 

This  doctrine,  though  it  has  been  much  disapproved  of,  is  now  well 
established ;  but  the  question  sometimes  arises  as  to  the  effect  of  par- 
ticular expressions  to  carry  the  accrued  as  well  as  the  original  share. 

The  word  share  from  an  early  period  (g)  has  been  held  not  to  have 
this  operation,  though  the  contrary  was  decided  by  Lord 
Hardwicke  in  Pain  v.  Benson ;  (r)  but  the  authority  of  doesno/oarfy 
this  case  has  been  repeatedly  denied,  (s)  and  the  point  has  °''^''™'°^^  ™®- 
long  ceased  to  be  the  subject  of  controversy.  One  example  of  the 
construction,  therefore,  will  suffice.  In  Eickett  v.  Guillemard  (<)  a 
testator  bequeathed  £300  to  four  persons,  to  be  divided  into  equal 
shares,  to  be  paid  at  twenty-one ;  and  in  case  of  the  death  of  either 
before  twenty-one,  suoh  share  to  survive  to  the  others.  Two  of  the 
legatees  died  during  minority  in  the  testator's  lifetime.  Sir  L.  Shad- 
well,  V.  C,  held  that  on  the  death  of  the  first  his  fourth  devolved  to 
the  other  three ;  on  the  death  of  the  second  his  original  fourth  devolved 

{p)  1  B.  C.  C.  575.     See  also  Crowder  decision  in  Worlidge  v.  Churchill  (stated 

V.  Stone,  3  Kuss.  217.     [It  is  remarkable  post)  unnecessary.] 

that  in  Perkins  v.  Micklethwaite,  Barnes  (q)  Woodward  v.  Glassbrook,  2  Vern. 

V.  Ballard,  and  Ex  parte  West,  although  388 ;    [Crowder  v.   Stone,  3  Russ.  217 ; 

the  clause  of  survivorship  was  in  terms  Jones  v.  Hall,  16  Sim.  500 ;  Goodwin  v. 

which  created  a  joint  tenancy  between  the  Finlayson,  25  Beav.  65;  Evans  d.  Evans, 

survivors  in  the  share  of  the  deceased  Id.  81 ;  Maddison  o.  Chapman,  4  K.  & 

legatee,  (see  Jones  v.  Hall,  16  Sim.  500,  J.   716 ;   Cambridge  ii.   Rous,  25  Beav. 

Leigh  V.  Mosley,  14  Beav.  605,)  this  fact  416.] 

was  not  mentioned  in  support  of  the  ar-  [r)  3  Atk.  78. 

gument  for  survivorship  of  accrued  shares.  (s)  See  1  B.  C.  C.  575  ;  2  Ves.,  Jr.,  534. 

The  same  consideration  would  have  ren-  \_{t)  12  Sim.  88.] 
dered  much  of  the  argument  against  the 
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to  the  two  survivors;  but  the  third  of  the  first-mentioned  fourth, 
which  he  would  have  been  entitled  to  absolutely  if  he  had  survived 
the  testator,  lapsed. 

Word  "por-  -^°*^  *'^®  word  "  portion,"  which  is  evidently  synony- 

c^^  Mc?u?ng  mous  with  "  share,"  has  also  been  held  not  to  comprise  an 
^^^^-  accrued  share. 

Tims,  in  Bright  v.  Rowe,  (m)  where  a  testatrix,  by  virtue  of  a  power, 
appointed  the  reversion  of  a  sum  of  £2000  (in  which  herself  and  her 
husband  had  life  interests)  to  trustees,  upon  trust  for  her  daughter  M., 
or  any  other  children  she  might  thereafter  have  by  her  husband  J.,  to 
be  equally  divided  between  them ;  but  it  was  her  will,  that  in  case  the 
£2000  should  become  payable  before  M.  should  attain  twenty-one  or 
day  of  marriage,  or  before  any  other  of  her  children  being  a  son 
should  attain  twenty-one,  or  being  a  daughter  the  same  age  or  marry, 
then  the  trustees  were  to  invest  the  same  and  apply  the  interest  of  each 
child's  share  for  maintenance,  and  when  any  such  children  being  sons 
should  attain  twenty-one,  or  being  daughters  the  *like  age  or  day  of 
marriage,  upon  trust  to  pay  them  their  respective  shares  of  the  princi- 
pal with  the  unapplied  interest.  And  in  case  her  said  daughter  M., 
or  any  other  child  she  might  have  by  her  husband,  should  happen  to 
die  before  his,  her  or  their  portion  or  portions  of  the  said  sum  of  £2000 
should  become  payable,  then  the  same  should  respectively  go  and  be- 
long to  the  survivors  or  survivor  of  them.  The  testatrix  left  three 
children,  one  of  whom  died  in  1826,  and  another  in  1829,  before  the 
period  of  payment.  It  was  lield  by  Sir  J.  Leach,  M.  R.,  that  the 
share  which  accrued  to  the  latter  on  the  decease  of  the  former  did  not 
pass  with  the  original  share  to  the  surviving  child. 

But  although  the  word  "  share  "  or  "  portion  "  will  not  proprio  vi- 
,— unless  aided  5'"''^  Carry  the  accruing  share,  yet  if  the  testator  manifest 
by  the  context.  ^^^  intention  that  the  entire  property,  which  is  the  subject 
of  disposition,  shall  pass  over  to  the  ultimate  objects  of  distribution  in 
one  mass,  and  that  all  the  shares,  original  and  accruing,  shall  be  dis- 
tributed among  one  and  the  same  class  of  objects,  the  accruing  shares 
will  be  carried  over  together  with  the  original  shares  to  those  objects- 
Thus,  in  Worlidge  v.  Churchill,  {x)  where  a  testator  devised  his  real 

(tt)  3   My.  &    K.  316  ;     [Perkins    v.  also  reasoned  upon  the  intention  apparent 

Micklethwaite,  1  P.  W.  274.]  in  the  will,  that  the  fund  should  go  over 

(x)  3  B.  C.  C.  465.  See  also  Barker  v.  among  the  legatees  in  one  mass,  as  ex- 
Lea,  T.  &  R.  413,  where  Plumer,  M.  E.,  eluding  the  doctrine  in  the  text ;  but  the 
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and  personal  estate  to  trustees,  upon  trust  to  sell,  and  gave  the  moneys 
arising  therefrom  in  trust  for  his  four  children,  E.,  E.,  W.  and  J.,  to 
be  equally  divided  among  them  on  their  attaining  twenty-one;  bid  if 
any  of  them  died  under  that  age,  then  such  deceased  child's 
SHARE  to  go  to  the  survivors  or  survivor ;  and  he  directed  beidto pL^"^ 
the  trustees  to  apply  the  interest  of  such  trust  money  during  nomination  of 
their  minority  for  their  maintenance  and  education;  but  force  of  oon- 
if  the  interest  should  be  more  than  sufficient  for  such  pur- 
pose, he  directed  the  trustees  to  lay  out  the  same  for  the  children's 
mutual  benefit;  but  if  all  the  four  children  should  happen  to  die  before 
twenty- one,  and  leave  M.  living,  then  he  directed  the  trustees  to  pay 
M.  the  interest  of  such  trust  money  from  time  to  time,  as  it  should 
grow  due ;  and  after  the  decease  of  all,  he  bequeathed  the  said  trust 
money  to  the  children  of  his  late  uncle  F.  J.  died  in  the  testator's 
lifetime.  R.  and  W.  survived  the  testator,  but  afterwards  died  *under 
twenty-one.  The  question  was,  whether  E.,  the  last  survivor,  was 
entitled  to  the  accrued  shares  of  the  two  deceased  survivors.  Buller, 
J.,  sitting  for  Lord  Thurlow,  said,  "  If  this  were  res  nova,  and  there 
was  a  limitation  to  survivors  and  survivor,  no  one  could  collect  the 
intent  to  be  otherwise  than  that  the  survivor  should  take  the  whole : 
but  if  the  case  had  rested  there,  I  should  have  thought  it  difficult  to 
get  over  the  objections.  But  the  strong  part  of  the  present  case  is  the 
testator's  intention  to  keep  it  as  an  aggregate  fund:  he  has  made  use 
in  two  different  parts  of  the  will  of  the  words  '  trust  money ; '  that 
expression  does  not  apply  to  the  share  of  each  child,  but  to  the  whole 
fund  in  the  trustees'  hands,  and  takes  in  the  whole  fund  that  is  to  be 
distributed  under  the  will.  The  second  place  where  he  uses  the  ex- 
pression '  trust  money,'  is  in  the  gift  over  to  the  children  of  his  uncle ; 
and  though  the  expressions,  '  the  whole,'  or  '  all,'  are  not  used,  the 
words  'trust  money'  are  tantamount  to  them." 

So,  in  Eyre  v.  Marsden(2/)  one  question  was,  whether  that  portion 
of  the  shares  of  grandchildren  dying  without  issue,  which  -^^^g^  "shaie" 
had  previously  accrued  to  them  by  the  predecease  of  other  prise  accrued 

point  did  not  arise,  as  the  deceased  per-  in  his  judgment,  hut  the-terms  of  Ihe  de- 
son  (whose  alleged  share  was  the  subject  cree  are  contrary.  The  case  abounds  in 
of  dispute)  had  not  attained  the  vesting  inaccuracies. 

age,  and   therefore  had   no  share  upon        (y)  2  Kee.  564,  [affirmed  4  My.  &  C. 

which  the  limitation  over  could  operate.  231,  stated  ante  p.  *708. 
This,  indeed,  was  admitted  by  his  Honor 
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iwshare.""*^'  objects,  passed  over  with  the  original  shares  to  the  survi- 
vors, or  belonged  to  their  representatives.  Lord  Lang- 
dale,  M.  E.,  while  he  admitted  the  general  rule,  considered  that  here 
the  testator  had  manifested  an  intention  that  the  accrued  and  original 
shares  should,  at  the  decease  of  his  surviving  child,  be  distributed 
together  among  one  and  the  same  class  of  objects.  He  observed  that 
the  testator  meant  that  an  aggregate  and  previously  undivided  fund 
should  be  then,  for  the  first  time,  divided  among  a  class  in  whom  the 
fund  vested  from  the  time  of  the  testator's  death,  subject  to  a  provi- 
sion for  divestment,  which  was  meant  to  be  applied  to  every  interest- 
to  the  interests  which  accrued  in  tiie  grandchildren,  and  to  the  interests 
which  accrued  in  the  children  (z)  of  grandchildren. 

Again,  in  Sillick  v.  Boot!),  (a)  where  a  testator  devised  and  be- 
Acorued  shares  ^ueathed  all  his  real  estate  and  his  convertible  personal 
undliyft^f  estate  to  trustees,  upon  trust  to  convert  the  same  into- 
the  whole.  money,  and  thereout  to  pay  his  debts,  funeral  expenses,, 
and  a  weekly  sum  to,  his  wife,  and  to  divide  the  residue  of  his  said 
estate  and  effects  *equally  between  and  among  his  children  J.,  M.  and 
C,  and  his  grandson  B,.,  share  and  share  alike,  the  share  of  M.  to  be 
paid  her  as  soon  after  his  decease  as  conveniently  might  be ;  the  share 
of  C.  to  be  paid  him  at  the  age  of  twenty-two,  and  the  share  of  R.  at 
the  age  of  twenty-one ;  and  in  case  any  of  his  children  or  grandchil- 
dren should  die  before  his  or  her  said  share  should  become  so  vested 
(which  was  construed  to  mean  payable)  as  aforesaid,  then  the  share  or 
shares  of  him,  her  or  them  so  dying  should  go  and  be  equally  divided 
among  the  survivors  and  survivor  of  them  in  equal  shares  and  propor- 
tions if  more  than  one,  and  if  but  one,  then  the  whole  to  and  for  the 
use  and  benefit  of  suoh  survivor.  J.  and  C.  died  in  the  testator's  life- 
time, the  latter  being  under  twenty-two.  R.  survived  the  testator,  but 
died  under  twenty-one.  Sir  J.  K.  Bruce,  V.  C,  held  that  the  word 
"whole"  meant  the  entire  residue,  not  the  whole  share  merely,  and 
consequently  that  the  accrued  as  well  as  the  original  shares  devolved 
to  M.  as  the  sole  survivor  of  the  four  residuary  legatees. 

[The  effect  of  this   construction  of  "share"  is  to  create  cross- 


(a)  As  to  this  see  ante  p.  *187.]  or  share  the  parent  so  dying  would  have 

(a)  1  Y.  &  C.  0.  C.  121,  739.    See  also    been  entitled  to  have  "  were  held  to  com- 

Leeming  o.  Sherratt,  2  Hare  14,  stated    prise  accruing  shares. 

ante  p.  *695,  where  the  words  "  the  part 
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remainders  or  cross-limitations  which  operate  toties  quoties 

J.U       1      ii       £>  1       •  1.1  Effect  of  ulti- 

iipon  the  death  oi  eveiy  devisee  or  legatee  in  the  manner  mate  gift  over 

J  .,      ,  ,  1.1,.  1  extends  to  in- 

-described,  and  carry  over  his  whole  interest,  accrued  as  termediate 

11  •    •       1    /i\  accruer. 

"well  as  original.  (6) 

There  is  a  difference  between  a  gift  over  of  the  shares  of  any  prior 
legatees  to  the  survivors,  and  a  gift  to  several   "with 
benefit  of  survivorship."     The  latter  expression  is  very  survivor- 

11  •  1  •  •    .  1       1     T,  1      ship"  held  to 

•general,  and  may  without  impropriety  be  held  to  pervade  cany  accrued 

the  whole  fund,  so  as  to  carry  accrued  as  well  as  original 

shares,  (c)     It  seems  also  that  "  share  and  interest "  will  carry  accrued 

shares  propria  vigor e.  (d)     And  where,  after  a  gift  to  sons 

and  daughters,  there  was  a  gift  over,  on  the  death  of  any 

one  or  more,  of  his  or  her  share  or  shares,  it  was  held  by  Sir  W.  P. 

Wood,  V.  C,  that  this  implied  a  plurality  of  shares  in 

one  person,  and  therefore  that  it  included  accrued  shares,  share  or 

If  the  words  had  been  "his  or  their  share  or  shares," 

they  might  have  been  read  reddendo  singula  singulis,  (e) 

In  Vandergucht  v.  Blake,  (/)  it  was  contended  that  an  accrued 
*share  went  over,  although  under  the  circumstances  the  original  share 
oould  not.  There  a  testatrix  bequeathed  a  long  exchequer  annuity  to 
<ach  of  her  three  children,  A,  B  and  C  for  life,  with  remainders  to 
their  respective  children;  but  if  either  should  die  without  issue,  then 
the  annuity  of  him  or  her  so  dying  to, go  to  the  survivors  or  survivor 
■equally;  and  if  all  should  die  without  issue,  the  three  annuities  were 
given  over.  A  died  without  leaving  children,  and  then  B  died  leaving 
■children;  and  it  was  contended  that,  although,  as  B  left  children,  his 
original  share  could  not  go  over,  yet  that  his  portion  of  the  share 
which  accrued  to  him  on  the  death  of  A  went  over  to  C,  the  last  sur- 
vivor: but  Sir  E,.  P.  Arden,  M.  E,.,  decided  that  such  portion  be- 
longed to  B's  administrator.] 

It  may  be  observed,  that  upon  a  principle  very  similar  to  that  which 


[(6)  Doe  d.  Clift  o.  Birkhead,  4  Ex.  (d)  Per  Eomilly,  M.  E.,  Bouglas  v.  An- 

110,  expressly  overruling  Edwards  v.  Al-  drews,  14  Beav.  347  ;  and  see  In  re  Hen- 

3iston,  4  Euss.  78 ;  Douglas  v.  Andrews,  riques'  Trusts,  W.  IT.  1875,  p.  187 ;  also 

14  Beav.  347.     See  also  Dutton  v.  Crowdy,  Goodman  v.  Goodman,  1  De  G.  &  S.  695, 

38  Beav.  272 ;  In  re  Henriques'  Trusts,  12  Jur.  258.    ' 

W.  N.  1875,  p.  187  (Settlement.)  (e)  Wilmot  v.  Flewitt,  11  Jur.  (N.  S.) 

(c)  See  In  re  CrawhaH's  Trusts,  8  D.,  820. 

M.  &  G.  480.     See,  however,  Vorley  ■„.  (/)  2  Ves.,  Jr.,  534.] 
Eichardson,  Id.  126. 
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Aocniingr 
shares  not 


subject  as  the 
original. 


governs  the  preceding  cases,  if  original  shares  are  given 
expressly  for  life,  and  accruing  shares  indefinitely  (which 
of  course  carries  the  absolute  interest,)  the  latter  are  not 
considered  as  impliedly  subject  to  the  restriction  in  point 
of  interest  imposed  on  the  original  shares ;  ( g)  for  although  it  is- 
highly  probable  that  the  testator  had  the  same  intention  in  regard  to 
the  accruing  and  the  original  shares,  yet  this  is  not  so  clear  as  to- 
amount  to  what  the  law  deems  a  necessary  implication,  (ft) 

So,  where  a  testator  limits  an  estate  to  three  or  more  objects,  subject 
to  many  provisions,  with  a  devise  over  of  the  whole  in  case  of  the 
death  of  any  one  to  the  survivors,  expressly  subject  to  the  provisions^ 
oontained  in  the  original  gift,  and  goes  on  to  limit  the  property,  in  case 
of  the  death  of  any  of  such  survivors,  to  the  remaining  survivors  or 
survivor,  but  does  not  repeat  the  qualifying  words,  it  has  been  held  that 
a  similarity  of  intention  is  not  to  be  implied  in  regard  to  the  last  limi- 
tation. 

Thus,  in  Georges  v.  Georges,  [i)  where  the  testator  gave  the  residue- 
of  his  estate,  both  real  and  personal,  to  trustees,  in  trust 
to  keep  the  same  together  till  January  1st,  1804,  and  till 
that  period  to  dispose  of  the  profits  for  the  benefit  of  his- 
daughter  and  granddaughters  as  therein  directed ;  and 
then  as  to  the  final  ^disposition  of  the  rest  and  residue  of 
the  estate,  he  declared  that  all  such  parts  thereof  as  con- 
sisted of  real  estates,  slaves,  &c.,  should  be  upon  further 
trust,  that  his  said  trustees  should  immediately  after  the  arrival  of  the- 
period  aforementioned  divide  the  same  into  three  equal  parts  or  shares,, 
to  and  for  the  separate  use  and  benefit  of  his  daughter  F.,  his  grand- 
daughter E.,  and  his  granddaughter  S.,  whom  he  thereby  willed  and 
ordained  to  be  his  residuary  devisees  and  legatees  in  manner  and  form 
following  (that  is  to  say,)  &c.  The  testator  then  proceeded  to  declare- 
the  trusts  of  the  respective  thirds  in  favor  of  his  daughter  and  grand- 


Express  pro- 
vision in  one 
limitation  to 
survivors  not 
extended  by 
implication  to 
an  ulterior 
similar  limita- 
tion of  the 
same  subject 
to  part  of  the 
former  objects, 


(jr)  Vaudergucht  v.  Blake,  2  Ves.,  Jr., 
534 ;  [Eanelagh  v.  Kanelagh,  4  Beav. 
419  ;  Ware  v.  Watson,  7  D.,  M.  &  G.  248. 
See  also  Milsom  v.  Awdry,  5  Ves.  465.] 
But  in  Doe  d.  Gigg  v.  Bradley,  16  East 
399,  Lord  Ellenborougli  cut  down  the  gift 
of  a  leasehold  house  to  survivors  indefi- 
nitely to  an  inlerest  for  life,  on  no  other 
ground,  it  would  seem,  than  that  words 
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of  limitation  were  used  in  the  original 
gift,  not  in  the  gift  to  survivors,  which 
has  not  in  general  been  considered  as  af- 
fording more  than  conjecture.  The  will 
certainly  was  very  obscure. 

{h)  As  to  what  is  and  is  not  such,  see^ 
also  ante  vol.  I.,  p.  *o25. 

(j)  Hayes'  Inquiry  52. 
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daughters  respectively,  and  their  respective  children,  with  a  proviso 
that  if  one  of  his  three  residuary  devisees  should  die  before  the  period 
should  arrive  for  making  the  division  without  issue,  or  leaving  issue 
and  such  issue  sliould  die  before  that  period,  then  the  division  should 
be  made  between  the  survivors  of  his  said  residuary  devisees  afore- 
named, agreeable  to  the  same  directions,  and  subject  to  the  same  terms, 
limitations  and  restrictions  as  were  thereinbefore  expressed  and  declared, 
and  that  in  the  same  manner  as  if  all  three  of  his  said  residuary  lega- 
tees and  devisees  were  then  alive ;  and  if  two  of  them  should  depart 
this  life  before  the  arrival  of  such  period  without  issue  then  living  as 
aforesaid,  then  he  declared  it  to  be  his  further  will  and  desire  that  the 
whole  should  be  in  trust,  and  to  and  for  the  use  of  the  survivor  or  her 
issue  living  at  the  period  aforesaid.  F.  and  S.  died  before  January  1st, 
1804,  without  issue  then  living ;  but  R.  was  living  at  that  period. 
The  question  was,  whether  the  will  was  to  be  read  as  if  the  qualifying 
words,  "  agreeable  to  the  same  directions,  and  subject  to  the  same  terms, 
limitations,"  &o.,  which  occurred  after  the  gift  to  the  two  surviving, 
had  also  been  inserted'after  the  gift  to  the  one  surviving.  It  was  con- 
tended that  necessary  implication  does  not  mean  only  what  arises  from 
force  of  language  or  plain  logical  conclusion,  but  that  in  a  moral  sense, 
and  not  in  a  grammatical  sense,  it  is  when  there  exists  so  strong  a 
probability  of  intent  that  it  would  be  irrational  to  draw  a  contrary 
inference.  But  Lord  Eldon,  after  great  consideration,  held  that  the 
words  of  the  will  did  not  raise  a  necessary  inference  that  the  gift  of 
the  whole  to  the  one  surviving  was  intended  to  be  subject  to  the  same 
limitations  as  the  share  which  that  survivor  would  have  taken  on  a 
division  between  the  three,  or  the  two,  would,  by  the  express  words  of 
the  will,  have  been  subject  to,  and  that  such  a  construction  would  be 
mainly  founded  on  conjecture. 

*The  principle  that  restrictions  or  qualifications  applied  to  original 
shares  are  not,  by  necessary  inference,  to  be  extended  to 
accruing  shares,  is  further  illustrated  by  the  case  of  Gib-  expressly 
bons  V.  Langdon,  [k)  where  a  testator  bequeathed  £2800  original 
stock,  in  trust  for  his  wife  for  life,  and  at  her  decease  to  extended  by 

'  impliqation  to 

be  equally  divided  between  his  three  sons  and  daughter,   ^cruing 
the  interest  of  his  daughter's  share  to  be  paid  to  her  for 
life,  and  at  her  decease  the  said  share  to  be  equally  divided  among  her 
children  living  at  the  testator's  decease  at  the  ages  therein  mentioned. 

(k)  6  Sim.  260. 
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If  his  daughter  had  no  children  living  at  her  decease,  her  share  to  be 
'  equally  divided  among  such  of  his  sons  who  were  then  living,  or  their 
issue ;  bvt  if  any  of  his  said  sons  and  daughter  should  die  before  his 
said  wife  and  without  leaving  any  issue,  such  share  or  shares  to  be 
equally  divided  among  his  other  children  ;  but  if  all  his  children  should 
die  without  issue  before  his  said  wife,  then  to  his  next  of  kin.  One 
of  the  sons  died  in  the  lifetime  of  the  wife  and  without  issue,  and  the 
question  was,  whether  the  share  of  the  daughter  in  her  deceased 
brother's  share  was  subject  to  the  trusts  affecting  her  original  share. 
Sir  L.  Shadwell,  V.  C,  decided  in  the  negative,  observing  that  it 
would  be  nothing  but  conjecture  if  he  were  to  say  that  the  testator 
meant  his  daughter  to  take  her  accruing  share  with  the  same  limita- 
tions over  to  her  children  as  her  original  share  was  subject  to. 

Upon  the  same  principle  it  is  clear  that,  where  the  subject  of  gift  is 
Unequal  "disposed  of  among  the  original  objects  in  unequal  shares, 

division.  there  is  no  necessary  inference,  in  the  absence  of  any  de- 

clared intimation  of  intention  to  assimilate  the  accruing  to  the  original 
shares,  that  the  survivors  are  to  take  accruing  shares  in  the  same  rela- 
tive proportions.  (?)  [Neither  will  words  creating  a  tenancy  in  com- 
mon in  a  gift  of  original  siiares  be  extended  by  implication  to  accrued 
shares,  (m)  But  in  Eyre  v.  Marsden,  (n)  it  followed  from  the  con- 
struction put  on  the  will  by  Lord  Langdale,  M.  E.,  that  the  interest 
of  F.  in  the  accrued  shares  must  be  in  proportion  to  his  interest  in  the 
original  shares. 

Survivorship  clauses  are  not  often  so  split  up  as  in  Georges  v. 

Georges :  where  as  more  commonly  happens  there  is  one 

accrued  shares    general  Survivorship  clause,  the  words  "  in  manner  afore- 

*' in  the  same  .  t  jj  •      m  r*        p  •  i  ■  .h 

manner"  as  said,  or  Similar  terms  ot  reference  occuring  therein,  will 
have  the  effect  of  sub*jecting  all  the  accrued  shares  to  the 

same  terms,  restrictions  and  limitations  over  as  the  original  shares,  (o) 
And  where  a  declaration,  that  accruing  shares  should  be 

held  to  include  Subject  to  the  same  trusts  as  original  shares,  was  followed 

original  and  ,,  ,  .    ,  ,  i  •   i  i  . 

accrued  shares    (in  a  Settlement)  by  a  clause  whicli  gave  to  each  cedui  que 

consolidated         ^  i  i         i  i     t  •  i  i  -i  i 

by  previous       trust  Yfho  should  die  Without  children  power  to  appoint 

provision,  i  j»     ■ 

an  aliquot  part  of  her  "  share ;      it  was  held  by  Sir  J. 

(I)  Walker  v.  Main,  1  J.  &  W.  1,  stated  pep.Ied  on  this  point,  4  My.  &  C.  231. 

post.  (o)  Milsom  t.  Awdiy,  5  Vea.,  Jr.,  465, 

[(m)  Jones  v.  Hall,  16  Sim.  500 ;  Leigh  stated  ante  p.  *690  ;  Giles  v.  Melsom,  L. 

V.  Mosley,  14  Beav.  605.  E.,  5  C.  P.  614,  6  C.  P.  532,  6  H.  L.  24. 

(m)  2  Kee.  564,  ante  p.  *708 ;  not  ap- 
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Parker,  V.  C,  that  the  deed  had  so  consolidated  the  accruing  and 
original  shares  in  the  first  place  as  to  render  it  unnecessary  to  carry  on 
separate  accounts  of  them;  and  that  the  word  "share,"  in  the  subse- 
quent provision,  might  thus  be  held  to  include  the  whole  fund  which, 
under  the  previous  trusts,  belonged  to  either  of  the  beneficiaries  and 
her  children,  (p)  And  in  In  re  Jarman's  Trusts,  {q)  where,  after  a 
life  estate  in  the  whole  to  his  wife,  a  testator  bequeathed  a  sum  of 
money  to  his  three  daughters  in  equal  shares,  and  gave  the  residue 
amongst  them  in  certain  proportions,  adding  "the  share  or  shares  of 
my  said  daughters  under  my  will  to  be  for  their  sole  and  separate 
use ; "  and  if  any  of  them  died  without  issue  before  the  wife  her  or 
their  share  or  shares,  accruing  as  well  as  original,  were  given  to  the 
survivcrs  or  survivor;  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that 
the  words  of  the  separate  use  clause  were  large  enough  to  affect  the  ac- 
crued as  well  as  the  original  shares.  Though  not  distinctly  assigned 
by  the  court  as  the  reason  for  this  decision  there  would  seem  in  fact  to 
liave  been  a  sufficient  consolidation  of  shares  within  Sir  J.  Parker's 
principle.  That  the  consolidating  clause  followed,  instead  of  preceding, 
the  clause  in  dispute  was  of  course  immaterial. 

Again,  if  there  be  a  gift  to  several  (bub  not  all)  of  a  class  (as  child- 
ren) with  a  gift  over  in  case  of  the  death  of  any  to  "  the  sur-  sur^ivorehip 
viving  children,"  all  the  children  will  be  included  in  the  ^°e||ten- 
latter  gift  and  not  those  only  who  partake  of  the  original  aeVrf^^ai™ 
gift ;  although  those  who  do  not  so  partake  are  otherwise  "^°"®^- 
provided  for.  (?•) 

If  tlie  bequest  is  to  several  as  tenants  in  common  for  life,  and  after 
the  death  of  each  his  share  is  given  to  his  children,  but 
if  lie  has  no  children  then  to  the  survivors  for  their  re-  period  class 
spective  lives  and  afterwards  to  their  respective  children;  aocrumg 
here  the  class  of  children  to  take  an  original  share  is  fixed  be  asoer- 

1  .  tained. 

at  the  death  of  their  parent ;  but  a  share  accruing  to  the 
children  of  the  same  parent  *on  the- subsequent  death  without  children 
of  another  tenant  for  life  will,  if  treated  strictly  as  a  new  legacy,  vest 
in  a  class  to  be  fixed  at  the  death  of  such  other  tenant  for  life.  If, 
however,  it  should  appear  tiiat  the  accruing  shares  are  intended  to  go 
over  with  the  original  shares  and  to  be  consolidated  therewith,  it  seems 
reasonable  to  hold  that  the  accretions  vest  in  the  same  class  as  the 

(p)  In  re  Hutchinson's  Settlement,  5        (g)  L.  E.,  1  Eq.  71. 
De  G.  &  S.  681.  (r)  Carver  v.  Burgess,  18  Beav.  541. 

[vol.  II.  *719] 


570  LIMITATIONS   TO   SUEVIVOES.  [CHAP.  XLVII. 

original  shares.  A  point  of  this  kind  occurred  in  In  re  Ridge's 
Trusts,  (s)  In  that  case  (which  has  already  been  stated)  one  tenant  for 
life  died  leaving  issue,  then  another  leaving  none;  and  in  the  interval 
other  issue  of  the  first  were  born.  The  court  having  supplied  cross- 
limitations  between  the  stocks,  which  of  course  carried  over  accruing 
as  well  as  original  shares,  held  that  the  class  of  issue  to  take  the  ac- 
crued share  must  be  ascertained  at  the  same  time  as  the  class  to  take 
the  original  share,  viz.,  the  death  of  their  own  ancestor;  otherwise  a 
cardinal  rule  of  construction  would  be  contravened,  viz.,  the  rule  that 
interests  are  to  be  vested  as  soon  as  they  can  be  consistently  with  what 
the  testator  has  said;(<)  and  moreover  the  gift  of  the  whole  to  the 
issue  of  one  tenant  for  life  if  only  one  left  issue,  would  be  contradicted. 
"  Under  this  gift,"  said  Sir  W.  James,  L.  J.,  "  if  one  dies  leaving  issue 
and  the  others  die  afterwards  without  issue,  the  issue  of  the  first  take 
the  whole:  but  if  they  are  ascertained  at  the  death  of  the  survivor,  it 
must  be  held  that  the  interests  which  the  class  of  issue  ascertained  at 
the  first  daughter's  death  take  in  her  share  are  liable  to  be  divested  so 
as  to  let  in  other  issue,  a  construction  which  the  court  would  not  readily 
be  induced  to  adopt."  It  is  submitted  however  that  the  decision  rests 
more  securely  on  the  consolidation  of  the  shares ;  for  whatever  con- 
struction is  adopted  witli  regard  to  the  vesting  of  additional  shares,  it 
by  no  means  of  necessity  governs  the  construction  with  regard  to  the 
divesting  of  that  which  is  already  vested.] 

Here  it  is  proper  to  observe,  that  though  a  departure  from  the  ordi- 
Effeot  where  lary  rulcs  of  construction,  for  the  purpose  of  bringing  a 
necessary  to  "^  devise  or  bequest  within  due  limits,  is  not  an  acknowl- 
of  Mcruin'/'''  edged  principle  of  construction,  indeed  is  always  profess- 
shares.  ^^jj^.  ^ige^rded ;   yet  it  is  impossible  to  deny  that,  where 

the  bequest  of  the  accruing  shares  would  be  void  fcr  remoteness, 
unless  the  qualifications  applied  in  terms  to  the  original  shares  are 
extended  to  such  *accruing  shares,  the  courts  have  lent  a  more  willing 
ear  to  such  construction  than  the  preceding  cases  prepare 
shares  "up-"*  US  to  cxpcct.  An  example  of  this  occurs  in  Trickey  v. 
cnjraftiiig  Trickcy,  (m)  where  a  testator  bequeathed  the  residue  of  his 
qualification       personal  estate  to  trustees  in  trust  for  his  daughter,  and 


(s)  L.  E.,  7  Ch.  665,  stated  ante  p.  *561.  (i)  But  the  accruing  share  cannot  be 

See  also  Heasraan  v.  Pearse,  Id.  285,  where  vested   before   the   contingency   happens 

the  words  "then  living"  were  got  over  upon  which  the  accruer  takes  place.] 

on  much  the  same  principle.  (tt)-3  My.  &  K.  560. 
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after  her  decease  for  all  and  every  the  child  or  children  |^p[^|Yo 
of  his  daughter,  share  and  share  alike,  when  they  should  o^'sinai  share* 
respectively  attain  twenty-one,  with  maintenance  in  the  meantime^^ 
and  in  case  any  of  the  said  children  should  die  under  twenty-one,  and 
leave  one  or  more  child  or  children  who  should  survive  the  testator's 
daughter  and  live  to  attain  twenty  one,  such  child  or  children  to  b& 
entitled  to  his  or  their  parents'  share :  provided  also,  that  in  case  any 
child  or  children  of  his  daughter  should  die  before  attaining  twenty- 
one,  the  share  or  shares  of  such  child  or  children  should  go  to  the  sur- 
vivor or  survivors,  and  the  issue  of  any  deceased  child  or  children  who 
should  marry  and  die  under  twenty-one,  to  be  equally  divided  between 
them  if  more  than  one ;  the  issue  of  any  deceased  child  or  children 
to  stand  in  the  place  of  the  parent  or  parents,  with  a  limitation  over,. 
provided  there  should  be  no  child  of  his  daughter,  or  there  being  any 
such,  no  one  of  them  should  live  to  attain  twenty-one,  nor  leave  any  issue 
who  should  live  to  attain  that  age. 

By  a  codicil  the  testator  willed  that,  on  failure  of  children  and 
grandchildren  of  his  daughter,  as  in  his  will  was  expressed,  his  bank 
stock,  &c.,  should  be  transferred  to  certain  relations.  It  was  contended 
that  the  testator's  intention  was  that  all  such  grandchildren  of  his 
daughter  as  should  attain  tweqty-one  should  take  a  vested  interest,  and 
that  the  limitation  over,  which  was  to  take  eflPect  only  upon  failure  of 
such  grandchildren,  was  too  remote ;  but  Sir  J.  Leach,  M.  R.,  observed 
that  it  was  reasonable  to  intend  that  the  testator  meant  that  the  same 
grandchildren,  who,  by  the  former  clause,  were  to  take  their  parent's- 
original  share,  should  take  that  portion  of  the  share  which  accrued  by 
the  death  of  another  child  of  the  daughter  without  leaving  issue,  and 
which  their  deceased  parent,  if  living,  would  have  taken,  namely,  the 
grandchildren  only  who  should  survive  the  daughter.  If  the  prior  gifts 
were  only  in  favor  of  grandchildren' who  should  survive  the  daughter, 
the  gift  over  must  be  intended  to  take  effect  upon  the  failure  of  the 
former  gifts. 

III.  Another  question   which   arises   under  gifts  to  survivors  is^ 
whether  they  mean  survivors  indefinitely  or  survivors  at 
some  *specific  point  of  time.     Where  the  objects  are  ten-  8u°vivors^p° 
ants  in  common,  it  was  for  a  long  period  considered  that 
indefinite  survivorship  bbing  incbnsisteut  with  a  tenancy  in  common, 
some  period  was  to  be  found  to  wjiich  the  words  of  survivorship  could 
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he  referred.  This  reasoning,  however,  is  obviously  inconclusive;  for 
although  survivorship  is  not  incident  to  a  tenancy  in  common,  yet 
there  is  no  inconsistency  between  a  tenancy  in  common  and  an  express 
limitation  to  survivors,  (a;)  The  testator's  intention  that  the  property 
ishall  devolve  to  the  survivors  is  better  effected  by  an  express  gift  to 
them  than  by  a  joint  tenancy,  the  survivorship  which  is  incidental  to 
the  latter  being  liable  to  be  defeated  by  a  severance  of  the  tenancy. 

In  seeking  for  a  period  to  which  the  words  of  survivorship  could  be 
Where  the  eift  referred,  the  obvious  rule  where  the  gift  took  effect  in  pos- 
33  immediate,  gessioii,  immediately  on  the  testator's  decease,  was  to  treat 
these  words  as  intended  to  provide  against  the  death  of  the  objects  in 
the  lifetime  of  the  testator,  the  devise  affording  no  other  point  of  time 
to  which  they  could  be  referred ;  accordingly  we  find  this  to  be  the 
•established  construction.4 

Thus,  in  Lord  Bindon  v.  Earl  of  Suffolk,  {y}  where  a  testator  be- 


(x)  See  judgment  in  Doe  d.  Borwell  v. 
Abey,  1  M.  &  Sel.  428 ;  [Taaffe  v.  Con- 
anee,  10  H.  L.  Gas.  78.]  Sometimes  a 
^ift  to  survivors,  accompanying  a  joint 
tenancy,  is  considered  as  merely  expres- 
sive of  the  jvs  accrescendi  wliich  is  inci- 
dent to  such  a  devise.  See  Doe  v.  Soth- 
■eron,  2  B.  &  Ad.  628. 

4.  In  the  following  devises  the  words 
■of  survivorship  have  been  held  to  relate 
to  the  time  of  the  testator's  death:  In 
trust  for  testator's  surviving  children  un- 
til the  youngest  attain  twenty-one,  Hemp- 
stead V.  Dickson,  20  III.  193 ;  to  testator's 
"  surviving  children  "  after  a  life  estate. 
Boss  V.  Drake,  37  Penna.  St.  373 ;  to  tes- 
tator's "surviving  children  or  their  heirs" 
after  a  life  estate,  Buckley  v.  Bead,  15 
Penna.  St.  83  ;  Martin  v.  Kirby,  11  Gratt. 
■67  ;  to  his  "  surviving  heirs,"  Passmore's 
Appeal,  23  Penna.  St.  381;  or  "surviv- 
ing sons,"  Drayton  v.  Drayton,  1  Desaus. 
S24 ;  to  his  "  sons  or  the  survivors  of 
them,"  to  be  divided  when  the  youngest 
«hall  attain  twenty-one,  Lawrence  v.  Mc- 
Arter,  10  Ohio  37  ;  to  the  "  children  of 
A  or  the  survivors  of  them,"  Mowatt  v. 
Oarow,  7  Paige  339 ;  to  "  the  surviving 
children  of  A,"  Young  v.  Eobinson,  11 


Gill  &  J.  328  ;  so  after  a  life  estate  to  sev- 
eral, "  or  to  the  survivor  or  survivors  of 
them,"  Moore  v.  Lyons,  25  Wend.  119 ; 
or  to  A  "  and  her  six  children  and  the 
survivor  or  survivors  of  them,"  Dominick 
i>.  Moore,  2  Bradf.  201.  But  a  devise  "to 
the  surviving  children  of  my  sister  A,  not 
knowing  all  their  names,"  was  referred  to 
the  date  of  the  will  in  Morse  v.  Mason, 
11  Allen  36.  So  to  A  for  life,  with  re- 
mainder to  "  her  now  surviving  children 
or  any  of  them  that  may  be  alive  at  her 
death  or  the  heirs  of  any  that  may  be 
dead  at  the  time  of  executing  this  my  last 
will,"  "  executing  "  being  here  interpreted 
■'  carrying  into  effect,"  Scott  v.  Guernsey, 
48  N.  Y.  106,  affirming  60  Barb.  163. 

{y)  1  P.  W.  96.  But  see  Hawes  v. 
Hawes,  1  Wils.  165,  3  Atk.  523,  where 
the  testator  devised  an  estate  to  his  four 
younger  children  in  fee  as  tenants  in 
common,  and  not  as  joint  tenants,  mth 
benefit  of  survivorship;  and  Lord  Haid- 
wicke  held,  that  inasmuch  as  personal  es- 
tate was  bequeathed  to  them,  with  a  limi- 
tation to  the  survivor,  if  any  of  them  died 
under  age  and  unmarried,  the  devise  of  the 
real  estate  was  to  receive  the  ^me  con- 
struction. 
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queathed  £20,000  (due  to  him  from  the  crown)  to  his  five  s„vivorship 
grandchildren,  share  and  share  alike,  equally  to  be  divided  ^eSo/  us- 
between  them,  and  if  any  of  them  died,  to  the  survivors  and  *"'"''■ 
sw-vivor  of  them ;    Lord  Cowper  said,  that  by  the  first  words  it  was 
very  plain  that  the  legatees  were  tenants  in  common,  and  by  the  sub- 
sequent words  it  must  be  intended,  if  any  of  them  should  die  in  the 
lifetime  of  the  testator.     This  decree,  however,  was  reversed  in  D.  P.,. 
on  the  ground  that  the  words  in  question  referred  not  to  the  death  of 
the  testator,  but  to  the  time  of  receiving  the  money,  which  was  a  debt 
due  from  the  crowij.  of  rather  a  desperate  nature ;  but  the  principle 
of  Lord  Cowper's  decision  has  since  been  repeatedly  recognized,  (z) 

The  more  recent  case  of  Smith  v.  Horlock  (a)  presents  an  *instancfr 
of  a  similar  construction  in  reference  to  real  estate.  A  testator  gave 
all  his  real  and  personal  property  to  be  equally  divided  between  hi» 
two  children  in  common  and  to  the  longest  liver,  in  fee  simple  (there 
were  some  intervening  words,  which  are  immaterial  to  the  point  in 
question) ;  and  it  was  held  that  one  child  who  alone  survived  the  tes- 
tator took  the  whole. 

[And  the  charging  of  a  general  fund  with  the  payment  of  certaio 
life  annuities,  subject  to  which  the  fund  is  bequeathed  to 
the  "surviving"  children  of  A,  would  probably  be  held  ingprfo/^' 
not  to  vary  the  construction  :  i.  e.,  the  fund  would  vest  in 
possession  in  such  children  as  survived  the  testator,  subject  only  to  the 
particular  charges.]  (6) 

Where,  however,  the  gift  was  not  immediate  [i.  e.,  in  possession),  there 
being  a  prior  life  or  other  particular  interest  carved  out,  yf^^^^  -^ 
so  that  there  was  another  period  to  which  the  words  in  ^™^^i<^- 
question  could  be  referred,  the  point  was  one  of  greater  difficulty.  la 
these  cases,  indeed,  as  well  as  in  those  of  the  other  class,  the  courts  for 
a  long  period  uniformly  applied  the  words  of  survivorship  to  the  death 
of  the  testator,  on  the  notion  (as  already  observed)  that  there  was  no 
otlier  mode  of  reconciling  them  with  the  words  of  severance  creating 
a  tenancy  in  common.     The  weight  ascribed  to  this  argument,  how- 

(z)  See  Eoebuck  v.  Dean,  2  Ves.,  Jr.,  Giles,  2  P.  W.  280,  pos<;  Blisset  v.  Cran- 

267  ;  Russell  v.  Long,  4  Ves.  553  ;  [Bass  well,  1  Salk.  226  ;  Doe  d.'  Borwell  v.  Abey^ 

V.  Kiissell,  Taml.  18  ;  Clark  v.  Lubbock,  1  M.  &  Sel.  428,  post. 

1  Y.  &  C.  C.  C.  492 ;  Ashford  v.  Haines,  [(6)  See  Lill  v.  Lill,  23  Beav.  446 ;  and 

21  L.  J.,  Ch.  496.]  an  analogous  point,  ante  p.  *158.] 

(o)  7  Taunt.  129 ;  but  see  Barker  v. 
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■ever,  was  still  more  extraordinary  in  these  than  in  the  former  cases  ; 
for,  even  if  indefinite  survivorship  were  inconsistent  with  a  tenancy  in 
«oramon  (but  which  it  clearly  was  not),  yet  surely  there  could  be  no 
incongruity  between  such  an  interest  and  a  limitation  to  the  survivors 
■at  a  given  period ;  nevertheless,  decision  rapidly  followed  decision,  in 
which,  on  reasoning  of  this  kind,  survivorship  was  held,  in  cases  of 
this  sort,  to  refer  to  the  period  of  the  testator's  decease. 

One  of  the  first  of  these  cases  is  Stringer  v.  Phillips,  (c)  where  £100 
■Survivorship  '"'^  bequeathed  to  five  persons  at  the  decease  of  testator's 
death  rfal  sisters  L.  and  C,  (d)  equally  to  be  divided  between  them, 
testator.  ^^^  ^j^  survivovs  and  survivor  of  them  ;  and  if  A.,  one  of 

the  five,  died  before  marriage,  her  share  to  go  over  to  another ;  and  it 
•v^'as  decreed  that  they  took  this  £100  as  tenants  in  common,  and  that 
the  limitation  to  the  survivors  must  be  construed  to  be  in*serted  to 
give  it  to  such  as  were  the  survivors  at  the  death  of  the  testator,  and  to 
jirevent  a  lapse. 

So,  in  Rose  d.  Vere  v.  Hill,  (e)  where  the  testator  devised  his  lands 
to  his  wife  for  life,  and  after  her  decease  to  liis  five  children  (naming 
them,)  and  the  survivors  and  survivor  of  them,  and  the  executors  and 
admin isti:a{;ors  of  such  survivor,  share  and  share  alike,  as  tenants  in 
■common  and  not  as  joint  tenants  ;  Lord  Mansfield  and  the  other  judges 
•of  K.  B.,  held  that  these  words  were  inserted  to  carry  the  property  to 
the  survivors,  in  case  of  the  death  of  any  of  the  devisees  in  the  devisor's 
lifetime,  and  that  they  took  as  tenants  in  common. 

Again,  in  Wilson  v.  Bayly,  (/)  where  a  testator  bequeathed  certain 
leasehold  estates,  in  the  event  of  his  two  sons  dying  unmarried  and  in 
case  neither  of  them  should  have  issue,  to  his  three  daughters  and  the 
survivors  and  survivor  of  them  and  their  assigns,  as  tenants  in  common 
and  not  as  joint  tenants.  It  was  contended,  on  the  one  hand,  that  the 
words  of  survivorship  were  intended  to  give  estates  to  such  of  them  as 
should  be  living  when  the  contingency  happened,  who  were  then  to 
take  as  tenants  in  common;  but  tke  House  of  Lords  adjudged  that 
■each  of  the  daughters  surviving  the  testator  took  a  vested  interest  in 

(c)  1  Eq.  Cas.  Ab.  293 ;  but  see  1  Cox's  [Note,  however,  'that  they  all  surviyed 
P.  W.  97,  n.  testator's  sisters.] 

(d)  It  is  probable  these  persons  ■were        (e)  3  Burr.  1881. 

legatees  for  life,  but  it  does  not  appear  in        (/)  3  B.  P.  C.  Toml.  195,  reversing  de- 

the  note  extracted  by  Mr.  Cox.    In  Eq.  cree  in  the  Irish  Chancery ;  see  the  will 

Cas.  Ab.  the  legacy  is  inaccurately  stated  more  fully  stated,  ante  vol  I.,  p.  *518. 
as  given  immediately  to  the  five  legatees. 
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one-third  share,  which  on  her  death  before  the  contingency  happened 
was  transmissible  to  her  representatives.  It  is  evident,  therefore,  that 
the  House  considered  the  words  of  survivorship  to  refer  to  the  death 
of  the  testator. 

So,  in  Roebuck  v.  Dean,  {g)  where  a  testatrix  bequeathed  certain 
stock  in  the  funds  in  trust  for  her  niece  for  life,  and  after  her  decease 
directed  that  it  should  be  equally  divided  among  her  (testatrix's) 
brother  and  four  sisters,  "  and  in  like  manner  to  the  survivors  or  sur- 
vivor of  them  ;  "  Lord  Loughborough  held  that  these  words  referred 
to  survivors  at  the  death  of  the  testatrix  (being  introduced  to  prevent  a 
lapse,)  and  not  to  the  death  of  the  niece. 

Down  to  this  period  the  decisions  are  uniform  in  referring  survivor- 
ship to  the  death  of  the  test&tor.  In  the  interval,  however,  between 
the  last  and  the  next  case,  a  doctrine  was  broached  in  Brograve  v. 
Winder,  (A)  also  decided  by  Lord  Loughborough,  *which  made  a  con- 
siderable inroad  upon  this  rule  of  construction  ;  but  as  it  will  be  more 
convenient  to  reserve  these  cases  for  future  consideration  as  a  separate 
class,  we  now  proceed  with  the  decisions  on  the  general  rule. 

Of  these  cases  the  next  is  Perry  v.  Woods,  (i)  where  a  testator  gave 
^1500  S.  S.  Anns,  upon  trust  to  pay  the  dividends  to  A  for  life,  and 
after  her  decease  to  B  for  life,  and  after  his  decease  to  transfer  the 
principal  to  C,  D  and  E,  in  equal  shares  and  proportions,  and  to  the 
survivor  or  survivors  of  them  who  should  be  living  at  their  decease. 
He  gave  another  sum  of  stock  to  a  different  person  for  life,  with  a 
similar  ulterior  gift  among  these  persons  and  the  survivors.  He  then 
gave  another  sum  of  £1500  S.  S.  Anns,  to  E  for  life,  and  after  her 
decease  to  and  among  her  children,  to  be  paid  them  at  twenty-one; 
and  in  case  E  should  die  and  leave  no  child  or  children,  he  directed 
his  executors  to  pay  the  principal  unto  C  and  D,  share  and  share 
alike,  or  to  the  survivor  of  them.  Sir  R.  P.  Arden,  M.  R.,  held  that  C 
and  D  surviving  the  testator  were  entitled  to  the  last  £1500  as  tenants 
in  common.  He  thought  that  he  was  precluded  from  adopting  any 
other  construction  by  Stringer  v.  Phillips,  {k)  there  being  circumstance 
no  single  circumstance  of  distinction,  except  that  in  some  ""^^^^jj/*"^ 
particular  cases,  as  to  other  legacies,  the  testator  had  re-  s,^wTora°at 
ferred  survivorship  to  the  time  of  division.  *^*  division. 

(g)  2  Ves.,  Jr.,  265.    As  to  this  case,  *733. 
see  Sir  W.  Grant's  judgment  in  Halifax        (A)  2  Ves.,  Jr.,  634,  post  p.  *728. 
V.  Wilson,  16  Ves.  171 ;  and  Sir  J.  Leach's        (i)  3  Ves.  204. 
in  Cripps  v.  Wolcott,  4  Mad.  15,  post  p.        (A)  Ante  p.  *722. 
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Sir  W.  Grant,  however,  seems  to  have  considered  that  this  circum- 
stance favored  the  construction  adopted  ;  for,  (l)  in  allusion  to  Perry 
V.  Woods,  he  said,  "  Where  the  testator  meant  the  survivorship  to  re- 
fer to  the  death  of  the  tenant  for  life,  he  expressly  declared  that  inten- 
tion in  two  instances,  and  the  omission  of  that  reference  in  another 
instance  is  an  indication  of  a  different  intention."  (m) 

Again,  in  Maberly  v.  Strode,  (n)  the  words,  "  with  benefit  of  sur- 
vivorship," were  held  to  contemplate  the  death  of  any  of 
ofsurvivor-  the  objects  in  the  lifetime  of  the  testator.  A  testator  de- 
ferred to  death    vised  his  real  estate  to  trustees,  to  sell  and  invest  the 

of  testator.  .  i     ,  . 

produce  with  his  personal  estate,  in  trust  for  his  son  S.  foi* 
life,  and  after  his  decease  for  his  children.  But  in  case  his  son  should 
die  unmarried  and  without  issue,  or  they  should  die,  being  sons  before 
twenty-one,  or  being  daughters  before  twenty-one  or  marriage,  then 
in  trust  to  transfer  such  funds  unto  his  (testator's)  nephews  *W.  and 
J.  and  unto  his  niece  C,  in  equal  proportions  share  and  share  alike, 
his,  her  and  their  issue  or  the  issue  of  either  of  them  to  take  their 
parent's  share,  loith  benefit  of  survivorship  to  his  nephews  and  niece. 
The  question  was,  whether  these  words  referred  to  survivorship  at  the 
death  of  the  testator  or  of  the  son.  Sir  R.  P.  Arden,  M.  E.,  held 
that  they  referred  to  survivorship  at  the  death  of  the  testator,  being 
introduced  to  prevent  a  lapse,  (o) 

It  is  remarkable,  however,  that  the  same  learned  judge  in  Russell 
V.  Long  [p)  inclined  to  hold  words  of  survivorship  to  refer  to  the  death 
of  the  tenant  for  life,  not  to  that  of  the  testator,  observing  that  the 
latter  construction  was  urinatiiral,  and  was  not  to  be  adopted  if  any 
other  could  be, — a  doctrine  which  it  is  difficult  to  reconcile  with  Perry 
V.  Woods. 

Tiie  next  case  in  the  series  is  Brown  v.  Bigg,  (g)  where  a  testator 
Survivorship  bequeathed  the  interest  of  his  stock  in  the  funds  to  his- 
death^of'tes-  ^^^^  ^^^  ^^^^)  provided  that  if  she  married  again  she  should 
*"""■■  be  entitled  to  one  moiety  only  of  the  interest,  the  other 

moiety  to  be  applied  to  the  use  of  the  testator's  nephews  and  niecea 
"after  mentioned,  in  manner  and  proportions  therein  expressed;"  and, 
as  to  the  residue  of  his  personal  estate,  and  the  produce  of  some  real, 

[l)  See  Newton  o.  Ayscough,  19  Ves.  (o)  But  see  Gibbs  v.  Tait,  8  Sim.  132, 

537.  where  a  different  construction  was  given 

(m)  But  see  Daniell  v.  Daniell,  6  Ves.  to  a  similar  expression. 

297,  post  p.  *730.  (j))  4  Ves.  551. 

(n)  3  Ves.  450.  (q)  7  Ves.  279. 
[VOL.  II.  *725] 


CHAP.  XLVII.]  PERIOD   OF   SURVIVORSHIP.  577 

he  gave  the  interest  to  his  wife  for  life,  under  the  like  restrictions  as 
before  in  case  of  a  second  marriage,  and  after  the  decease  of  his  said 
wife  without  issue  by  him,  the  testator  left  the  whole  of  his  personal 
estate  to  his  several  nephews  and  nieces  after  named,  viz..  A,  B  and  C, 
and  the  four  children  of  D,  to  be  divided  amongst  them  and  the  survivors 
of  them,  share  and  share  alike.  A  having  died  in  the  lifetime  of  the 
widow,  her  personal  representatives  claimed  her  share  as  vested  at  the 
decease  of  the  testator ;  and  Sir  W.  Grant  so  decreed,  though  during 
the  argument  he  observed  that  the  general  leaning  of  the  court  is 
against  construing  the  words  of  survivorship  to  relate  to  the  death  of 
the  testator,  if  any  other  period  can  be  fixed  upon,  the  testator  gene- 
rally supposing  the  legatee  will  survive  him.  If  he  intended  his  wife 
to  have  the  whole  for  life,  the  probable  conclusion  was  that  he  meant 
the  time  of  division. 

In  explanation  of  the  seeming   inconsistency  between  his  remarks 
during  the  argument  and  his  decree,  his  Honor  *obser.ved, 
on  a  subsequent  occasion,  (r)  that  he  "found  the  result  of  remark  on" 
the  autliorities  contrary  to  what  had  fallen  from  the  court 
during  the  argument  founded  upon  what  Lord  Alvanley  had  said  in 
one  of  the  eases ;  and  that  in  a  great  majority  of  them,  survivorship  had 
been  referred  to  the  period  of  the  testator's  death." 

This  seems  to  be  the  latest  case  in  which  tlie  construction  which  reads 
words  of  survivorship  as  referring  to  the  period  of  the  tes- 
tator's  death,  has  been  applied   to  bequests  of  personal  referreS'to ''' 
estate.     Examples,  however,  of  its  application  to  devises  tator— real 
of  real  estate  occur  in  several  subsequent  cases:  as  in  Gar- 
land V.  Thomas,  (s)  where  the  devise  was  to  R.  C.  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  remainder  to  his  daughters  in  tail, 
remainder  to  the  testator's  niece  S.,  and  his  two  nieces  E.  and  A.,  and 
the  survivor  and  survivors  of  them,  and  the  heirs  of  the  body  of  such 
survivor  or  survivors,  as  tenants  in  common  and  not  as  joint  tenants: 
and  for  want  of  such  issue  over :  and  Sir  J.  Mansfield  and  the  court 
of  C.  P.,  on  the  authority  of  Bindon  v.  Suffolk,  {t)  Stringer  v.  Phil- 
lips, (m)  and  Rose  v.  Hill,  (a?)  held  that  the  limitation  to  the  survivors 
was  intended  to  provide- for  the  event  of  the  death  of  any  of  the  devisees 
in  the  testator's  lifetime,  and  that  all  surviving  the  testator  took  as  ten- 

(r)  Shergold  v.  Boone,  13  Ves.  375.  {u)  Ante  p.  *722. 

(«)  1  B.  &  P.  N.  R.  82.  {x)  Ante  p.  »723. 

(«)  Ante  p.  *721. 
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ants  in  common.  [However,  the  only  point  decided  was,  that  the  tes- 
tator did  not  intend  an  indefinite  survivorship  j  for  all  the  three  nieces 
survived  E..  C,  who  died  without  issue;  so  that  whether  the  death  of 
the  testator,  or  of  E,.  C.  so  dying,  was  the  period  to  which  survivor- 
ship was  referable,  was  immaterial  to  the  determination  of  the  case.J 

So,  in  Edwards  v.  Symons,  [y)  where  a  testator  devised  certain  lands 
which  he  was  entitled  to  on  the  death  of  his  mother  to  trustees,  upon 
trust  to  receive  and  apply  the  rents  for  the  maintenance,  education  and 
advancement  of  his  six  children  (naming  them),  and  immediately  on 
E.  (the  youngest  of  the  children)  attaining  twenty-one  years,  then  he 
devised  the  said  premises  to  his  said  six  children  and  the  ^rvivors  and 
sunivar  of  them  their  heirs  and  assigns  forever,  to  hold  as  tenants  in 
common  and  not  as  joint  tenants.  By  a  codicil  the  testator  extended 
the  devise  to  another  child.  Five  of  the  children  survived  the  testa- 
tor, of  whom  one  died  before  E.  attained  twenty-one;  and  it  was  held 
that  one-fifth  share  descended  to  his  heir-at-law,  the  *court  being  of 
opinion  that  the  words  of  survivorship  referred  to  the  death  of  the  tes- 
tator, and  not  to  the  period  of  E.'s  attainment  to  twenty-one. 

In  both  the  preceding  cases  it  will  be  observed,  the  devise  was  to 
Applicability  individuals  nominatim.  But  in  Doe  d.  Long  v.  Prigg,  (z) 
adevlse'toa'  ^he  applicability  of  the  construction  to  a  devise  to  a  class 
•^^^  came  under  consideration.     The  testator  devised  real  estate 

to  his  mother /or  life,  and  after  her  death  to  his  wife  for  life,  and  from 
and  after  the  decease  of  his  mother  and  wife,  he  gave  and  bequeathed 
all  the  above-mentioned  premises  unto  the  surviving  children  of  J.  and 
W,,  and  to  their  heirs  forever;  the  rents  and  profits  to  be  divided 
between  them  in  equal  proportions.  The  question  was,  to  what  period 
the  words  "surviving  children"  referred;  feayley,  J.  (who  delivered 
the  judgment  of  the  court)  said, — "The  testator's  death  is  in  this  case 
so  much  the  more  rjftional  period,  so  much  the  more  likely  to  have 
been  intended,  and  falling  in,  as  it  does,  with  the  rule  of  law  for  vest- 
ing estates  as  soon  as  they  may,  instead  of  leaving  them  contingent, 
that  we  are  of  opinion  that  the  estate  here  vested  in  remainder  imme- 
diately upon  the  testator's  death,  in  the  then  children  of  J.  and  W." 

This  case  closes  the  long  series  of  authorities  in  favor  of  the  con- 
struction in  question,  which  might  seem  to  have  estab- 
ae™ receding"  lishcd,  if  reiterated  adjudication  could  settle  any  point, 
that  a  gift  to  several  objects  as  tenants  in  common,  and 

(y)  6  Taunt.  213.  W  8  B.  &  Cr.  231. 
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the  survivors  and  survivor  of  them,  vested  the  subject  of  gift  abso- 
lutely in  the  objects  living  at  the  death  of  the  testator,  tiie  words  of 
survivorship  being  referable  to  that  period.  The  sequel  will  serve  to 
show  that  no  rule  of  construction,  however  sanctioned  by  repeated 
-adoption,  is  secure  of  permanence,  unless  founded  in  principle ;  for  to 
the  inadequacy  of  the  grounds  upon  which  the  rule  was  established 
may,  it  is  conceived,  be  ascribed,  not  only  the  frequent  agitation  of  the 
question  evinced  by  the  multitude  of  cases  just  stated,  but  the  sweeping 
and,  as  we  shall  see,  sometimes  groundless  exceptions  engrafted  upon 
it,  which  at  length  rendered  it- doubtful  whether  such  a  rule  of  con- 
-struc^cion  any  longer  existed,  or  rather  occasioned  its  total  subversion, 
in  reference  at  least  to  personal  estate.  For  the  reader,  on  a  perusal 
of  the  cases  which  remain  to  be  stated,  will  probably  find  himself 
impelled  to  the  conclusion,  that  where  there  is  a  gift  of  personal  estate 
to  a  person  for  life  or  any  other  limited  interest,  and  after  the  determi- 
*nation  of  such  interest  to  certain  persons  nominatim,  or  to  a  class  of 
persons  as  tenants  in  common,  and  the  survivors  of  them,  these  words 
are  construed  as  intended  to  carry  the  subject  of  gift  to  the  objects  who 
ai-e  living  at  the  period  of  distribution.^  This  result,  how-  survivorehip 
ever,  was  not  attained  until  after  many  gradations.  In  p^^^iofdu- 
the  first  instance  survivorship  was  held  to  relate  to  the  '^*"''''"- 
period  of  distribution  and  not  to  the  death  of  the  testator,  on  the 
ground  that  the  subject  of  gift  (being  the  produce  of  lands  devised 
to  be  sold)  was  not  in  esse  until  this  period. 

5.  InthefoUowingcasesthesurvivorship  Gr.  (N.  J.)  238;  or  to  A  in  tail,  and  if 

words  were  construed  to  refer  to  the  death  he  die  without  issue,  to  testator's  "  sur- 

oftlie  first  taker,  or  the  happening  of  the  viving  children,"  Holcombe  v.  Lake,  4 

contingency  on  which  the  gift  was  to  take  Zab.  686,  affirmed  1  Dutcher  605  ;  or  his 

effect :  To  A  for  life,  and  on  his  death  to  own  "'  surviving  bretliren,"  Couch  v.  Gror- 

tesiator's  "surviving  children,"  Hiilburt  ham,  1  Conn.  ?6  ;  or  " surviving  children 

V.  Emerson,  16  Mass.  244 ;  Olney  v.  Hull,  of  B,"  Westbrook  v.  Eomeyn,  Baldwin  C. 

21  Pick.  311 ;  Den  v.  Sayre,  Pen.  (N.  J.)  C.  196  ;  to  A  for  life,  and  on  his  death  to 

598  ;  Seddel  v.  Wills,  Spencer  223  ;  Wil-  his  "  surviving  children,"  Tucker  v.  Stites, 

liamson  v.  Chamberlain,  2  Stockt.  373;  10  Geo.  (Miss.)  196  ;  Robertson  ?).  Wilson, 

Branson  »   Hill,  31  Md.  181;  or  "sur-  38  N.  H.  48 ;  Morton  ji.  Morton,  8  Barb, 

viving    children  or  the   heirs  of  their  18 ;    Matter  of   Eyder,   11   Paige  185 ; 

bodies,"  Anderson  c  Smoot,  Speers  Eq.  Smith  v.  Block,  29  Ohio  St.  488 ;  to  be 

312;   or  "children  or  the  survivors  of  divided  "when  my  youngest  child  reaches 

them,"  Sinton  v.  Boyd,  19  Ohio  St.  30 ;  the  age  of  21,  among  my  surviving  chil- 

so  to  A,  B  and  C  for  life,  and  on  the  death  dren,"  Wren  v.  Hynes,  2  Mete.  (Ky.)  129 ; 

of  the  survivor  "  to  the  surviving  chil-  Clark  v.  Clark,  3  Bradf  32  ("  among  my 

dren  of  B  and  C,"  Slack  v.  Bird,  8  C.  E.  children  or  the  survivors.") 
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Thus,  in  Brograve  v.  Winder,  (a)  where  a  testator  Jevised  his  real 
estates  to  A  for  life,  with  remainder  to  his  fi^"st  and  other  sons  in  tail 
male,  and  in  default  of  sons  of  A,  gave  his  estates  to  trustees  to  sell,. 
and  willed  that  the  money  arising  by  such  sale  or  sales  should  be 
equally  distributed  among  the  three  sons  and  daughter  of  W.,  or  the 
survivors  or  survivor  of  them,  and  that  such  fourth  or  other  part  as  the- 
daughter  should  become  entitled, to  should  be  settled  in  a  certain 
manner ;  Lord  Loughborough  admitted  that  in  general  it  was  perfectly 
true  that  these  words  would  not  prevent  the  vesting  at  the  death  of  the 
testator,  but  the  circumstances  of  this  will,  he  said,  gave  it  a  very 
Subject  of  gift  different  effect.  "  In  this  will  (he  observed),  the  penning 
dacS>f^*fSture  ^^  which  is  very  particular,  when  once  you  fix  the  inten- 
*'^'*  tion  that  they  shall  take  it  as  money,  which  is  clearly  the 

sense  of  this  will,  there  is  no  gift  till  the  distribution ;  the  object  of 
the  distribution  is  pointed  out  to  be  among  the  persons  named,  '  or  the 
survivors  or  survivor ; '  tliat  excludes  the  possibility  of  taking  in,  as 
objects  of  the  distribution,  persons  who  are  dead." 

So,  in  Newton  v.  Ayscough,  (6)  where  a  testator  gave  to  A.  £400 
survivorshi  cousols,  for  her  to  receive  the  interest  during  her  life,  and 
periodtf  dta-*  ^ftei"  ^^^  decease  the  £400  to  be  sold  and  divided  among 
tribution.  j^jg  j-ggj^uary  legatees,  or  the  survivor  of  them,  share  and 

share  alike;  and  he  appointed  B,.C  and  D  residuary  legatees  of  his 
will,  share  and  share  alike.  On  a  question  whether  one  of  the  legatees 
c-  w  ^     ».     dying   in  the   lifetime  of  A  was  entitled,  Sir  "W.  Grant 

Sir  W.  Grant's        Jo  ^  ' 

l?CTfton"' '"  s^'^j  "  ^°  fcWhat  period  survivorship  is  to  relate,  depends^ 
Ayscough.  j^Qj.  ypon  any  technical  words,  but  upon  the  apparent  in- 
tention of  the  testator,  collected  either  from  the  particular  disposition 
or  the  general  context  of  the  will." — "Here  is  a  direction  to  trustees 
at  the  death  of  the  tenant  for  life  to  sell  the  fund,  and  divide  the  pro- 
duce among  his  residuary  legatees,  '  or  the  survivor  of  *them,  share 
and  share  alike.'  That  naturally  points  to  the  period  of  sale  as  the 
period  to  ascertain  who  are  the  persons  to  take,  and  brings  this  case 
much  nearer  Brograve  v.  Winder  (c)  than  Perry  v.  Woods,  (d)  In 
Brograve  v.  Winder  Lord  Loughborough's  opinion  was  that  the  sur- 
vivor at  the  time  of  the  sale,  not  at  the  death  of  the  testator,  was 
intended.  In  Perry  v.  Woods  the  testator  had  by  his  will  furnished 
evidence  of  his  own  intention  with  regard  to  the  meaning  of  the  word 

(a)  2  Ves.,  Jr.,  634.  (c)  Ante  p.  *728. 

(6)  19  Ves.  534.  (d)  Ante  p.  *724. 
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*  survivor.' " — "The  case  of  Russell  v.  Loiig,(e)  decided  by  Lord  Alvan- 
ley  soon  afterwards,  shows  that  he  did  not  conceive  there  was  any  rule 
requiring  survivorship  to  be  generally  referable  to  the  death  of  the 
testator,  but  thought  it  might  refer  either  to  that  period  or  the  death 
■of  tlie  tenant  for  life,  according  to  the  apparent  intention  of  the  testa- 
tor." 

The  inconsistency  between  the  expressions  of  Lord  Alvanley  in 
Russell  V.  Long,  and  his  decisions  in  Perry  v.  Woods  (d)  and  Maberly 
V.  Strode,  (/)  has  been  already  pointed  out.  The  latter  show  that  he 
■did  consider  survivorship  in  these  cases  to  be  generally  referable  to  the 
■death  of  the  testator,  as  the  only  mode  of  reconciling  it  with  the  ten- 
ancy in  common ;  and  even  Sir  W.  Grant  himself,  in  Shergold  v. 
Boone,  i^g)  stated  this  to  be  the  result  of  the  authorities ;  which  opinion 
accords  with  his  decision  in  Brown  v.  Bigg. 

It  is  a  circumstance  worthy  of  remark,  that  down  to  this  period,  in 
all  the  cases  where  survivorship  had  been  referred  to  the  time  of 
■division,  the  expression  was  "or  the  survivor,"  although  no  attempt 
was  made  to  found  a  distinction  on  this  particular  phraseology. 

Another  instance  in  which  Brograve  v.  Winder  has  been  followed  is 
Hoghlon  V.  Whitgreave,  (A)  where  a  testator  gave  his  real  g„rvivoiBhip 
and  the  residue  of  his  personal  estate  to  his  wife  for  life,  periSlofdu^^ 
and  after  her  decease  to  trustees,  upon  trust  to  sell  the  spedai™"" 
real  estate ;  and  directed  that  the  money  arising  from  the  sr""""^- 
«ale,  as  also  the  rents  from  the  death  of  his  wife  until  the  sale,  as  well 
as  the  residue  of  his  personal  estate,  should  be  paid  and  equally  di- 
vided among  his  nephews  and  nieces  after  mentioned,  and  the  survivors 
■or  survivor  of  them,  viz.,  A.  M.,  &0. ;  and  he  thereby  bequeathed  the 
same  to  them,  and  to  the  survivors  or  survivor  of  them,  after  the  decease 
•of  his  wife,  and  in  manner  aforesaid.  *The  question  was,  whether  the 
nephews  and  nieces  surviving  the  widow  were  entitled,  to  the  exclusion 
of  those  who  died  in  her  lifetime.  Sir  T.  Plumer,  V.  C,  held  that 
the  former  were  entitled,  considering  the  case  as  not  distinguishable 
from  Brograve  v.  Winder,  {k)  "  The  subject  matter,"  said  his  Honor, 
""  is  not  to  be  converted  into  money  till  after  the  death  of  the  tenant 
for  life;  it  is  then  that  for  the  first  time  anything  is  given  to  the 
trustees.     It  is  given  upon  trust  to  be  converted  into  money,  and  then 


(d)  A'rUe  p.  *724.  (?)  13  Ves.  375. 

(e)  Anle  p.  *725.  (h)  IJ.  &  W.  146. 
if)  Ante  p.  *724.  (k)  Ante  p.  *728. 

[vol.  II.  *730] 
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to  be  divided.  Thus,  not  only  was  there  no  bequest  till  the  widow'* 
death,  but  the  subject  mattgr  did  not  until  then  exist  in  the  shape  and 
form  in  which  it  is  given.  It  is  given  to  those  persons  and  the  sur- 
vivors or  survivor  of  them,  and  seems  to  fall  under  the  general  rule,, 
that  legacies  given  to  a  class  of  persons  vest  in  those  who  are  capable- 
of  taking  at  the  time  of  distribution.  (?)  Here  he  mentions  them? 
nominatim,  but  he  then  takes  off  the  effect  of  that  by  adding  the  words,. 
'  and  to  the  survivors  or  survivor.'  He  cannot  mean  such  as  survive 
him,  for  the  governing  clause,  that  containing  the  gift,  refers  to  the 
death  of  his  wife  as  the  period  when  it  is  to  operate."  And  he  after- 
■\vards  adverted  to  the  subsequent  gift,  "  in  manner  aforesaid,"  as  pre- 
cluding the  argument  that  it  was  to  go  to  those  who  survived  hima 
after  the  death  of  his  wife. 

Another  ground  upon  which  a  gift  to  survivors  has  been  held 
As  to  there  ^°  refer  to  survivors  at  the  period  of  distribution,  and 
bequ^elT"'*'*''  ^^^  ^^  ^^^  ^^^^^  o^  ^^^  tcstator,  is  that  some  other  subject; 
Svitore^f  matter  given  to  the  same  objects  is  expressly  limited  in 
disiromtion.       ^,^^j..  j^anner. 

Thus,  in  Daniell  v.  Daniell,  (m)  where  the  testator  bequeathed  cer- 
lain  stock  in  trust  for  his  wife  for  life,  and  after  her  decease  to  his 
children,  but  in  case  his  wife  should  have  no  child  of  his  at  her 
decease  living,  then  as  to  £1000,  part  thereof,  to  pay  the  interest  to- 
his  sister  J.  D.  during  her  life,  and  at  her  decease  the  £1000  to  be 
paid  equally  between  her  said  two  sons  J.  and  F.,  or  the  whole  to  the 
survivor  of  them.  In  the  preceding  part  of  the  will  another  sum  of 
£1000  was  given  to  trustees,  in  trust,  after  the  decease  of  his  wife 
without  issue  by  him,  to  pay  his  said  sister  the  interest  for  life,  and 
after  her  decease  the  principal  to  be  paid  to  the  said  J.  and  F.,  share 
and  share  alike,  in  case  they  should  be  living  at  their  mother's  death,- 
but  in  case  either  of  them  should  die  before  her,  then  the  whole  to  be 
paid  to  the  survivor.  F.  died  in  the  lifetime  of  the  testator's  widow  p 
at  *her  death,  the  testator's  sister  J.  D.  being  also  dead,  a  bill  -was- 
filed  by  J.  for  the  first-mentioned  £1000,  as  the  survivor  at  the  death 
of  the  last  surviving  tenant  for  life,  which  was  resisted  by  the  repre- 
sentatives of  F.,  claiming  as  one  of  the  survivors  at  the  death  of  the 
testator.  Sir  W.  Grant  said,  "It  is  clear  the  testator  meant  the  sur- 
vivor at  the  time  of  the  division.  He  did  not  conceive  that  would 
take  place  till  both  his  wife  and  Mrs.  D.  (i.  e.,  J.  D.,)  were  dead ;  he 

{I)  This  is  a  mistake ;  see  ante  p.  *166.        (m)  6  Ves.  297. 

[VOL.  II.  *731] 
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conceived  the  deaths  would  happen  in  the  order  of  the  limitation.  The 
mode  in  which  he  disposed  of  the  other  two  sums  confirms,  instead  of  op- 
^posing,  this  construction,  showing  that  the  period  of  division  was  tbe 
period  at  wiiich  he  intended  it  to  vest.  He  had  the  same  meaning  as 
to  this  fund:  he  who  is  alive  when  the  division  takes  place  takes  the 
whole  of  the  capital." 

Tlie  reasoning  of  this  case  agrees  with  that  of  Lord  Hardwicke  in 
Hawes  v.  Hawes,  (n)  and  it  would  seem  with  Lord  Alvau- 

1      )      ■       T-.  \tt       1       /   \    1      ,  1        •  11  Eemarks  upon 

leys  in  rerry  v.  Woods ;(o)  but  stands  singularly  con-  Danieiiu. 
trasted  with  Sir  W.  Grant's  own  observations  upon  the 
latter  case  in  Newton  v.  Ayscough  already  noticed,  where  he  con- 
sidered that  survivorship  being  expressly  made  referable  to  the- death 
of  the  tenant  for  life  in  another  bequest,  raised  an  argument  in  favor 
of  a  different  construction  in  the  bequest  in  question,  where  such  ex- 
pressions were  omitted.  (2'>)  The  only  circumstance  of  distinction  is, 
that  in  Perry  v.  Woods  the  other  bequest  was  to  different  objects. 

The  doctrine  of  Daniell  v.  Daniell  was  referred  to  with  approbation 
and  adopted  in  Wordsworth  v.  Wood,  (a)  where  a  testator 

IT  1  T  .  .  rt      />         Survivorship 

gave  certain  real  and  personal  property  to  his  wire  tor  referred  to 

?/.  -,       o  1-I--  1-11  period  of  dia- 

life,  and  after  her  decease  to  his  then  surviving  children,  tribution, 

.  T  1        /»  1  *      there  being 

share  and  share  alike,  independently  of  the  rental  of  his  another  gift 

^  ■*■  •'  ^  expressly  to 

said  estates,  which  he  gave  to  his  surviving  female  children.  fh't'™''^d' 
Lord  Langdale,  M.  R.,  held  that  a  daughter  who  died  in 
the  lifetime  of  the  widow  was  excluded  from  the  rents,  and  one  of  the 
grounds  of  this  construction  he  considered  to  be,  that  such  a  daughter 
was  not  an  object  of  the  immediately  preceding  devise  of  the  estates, 
the  testator's  apparent  intention  being  by  the  second  gift  merely  to 
exclude  the  sons,  and  not  to  introduce  a  new  class  of  daughters.  He 
said,  "  The  rule  is,  that  where  an  interest  is  given  to  a  person  for  life, 
and  after  his  death  to  his  surviving  children,  those  only  *can  take 
who  are  alive  when  the  distribution  takes  place."  Upon  appeal.  Lord 
Cottenham  also  considered  that,  independently  of  the  general  rule, 
there  was  suiBcient  ground  for  holding  the  deceased  daughters  to  be 
excluded,  according  to  Brograve  v.  Winder,  Newton  v.  Ayscough, 
Hoghton  t>.  Whitgreave,  and  Daniell   v.  Daniell;   more  particularly 


(«)  Ante  p.  *721,  u.  (p)  See  also  Campbell  v.  Campbell,  4 

(o)  See  ante  p.  *724.   See  also  Sheppard  B.  C.  C.  15. 

V.  Lessingham,  Amb.  122,  ante  vol.  I.,  p.  (5)  2  Beav.  25,  4  My.  &  Cr.  641,  [1  H. 

«487.  L.  Cas.  129.] 
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expressing  his  concurrence  in  the  line  of  argument  pursued  by  Sir  W. 
Grant  in  the  last-mentioned  case.  [The  decision  was  affirmed  in  D. 
P.  on  the  same  grounds.] 

The  general  rule  referring  survivorship  to 'the  death  of  the  testator 
was,  it  will  be  observed,  departed  from  in  the  preceding 

Keiuarka  upon  .,  .      .  111  1 

Brogravei).  cascs  Only  upou  particular  grounds;  and  these  cases,  by 
Newton  v.         resting   the   construction   on   the   special    circumstances, 

Ayscougfli, 

Hoghtonu.        might  seem  indirectly  to  affijrd  a  confirmation  of  that 

Whitgreave,  °  ,  ■' 

and^anteii  rule.  Their  eifect,  however,  in  consequence  of  the  indefi- 
nite and  questionable  nature  of  the  exceptions  which  they 
Avent  to  establish,  evidently  was  to  strike  at  the  root  of  the  rule  itself, 
and  to  .prepare  the  way  for  its  abandoumeut  in  cases  where  such  cir- 
cumstances did  not  exist. 

It  is  curious  to  observe,  in  the  history  of  this  rule  of  construction, 
the  steps  by  which  an  established  doctrine  is  overturned. 

History  of  the  i^       •' 

present  doc-  Lord  Loughborough,  we  have  seen,  first  departed  from 
it,  founding  that  departure  upon  a  circumstance  which 
furnished  no  real  distinction,  but  at  the  same  time  with  an  anxious 
recognition  of  its  authority,  (r)  Sir  "W.  Grant  in  Daniell  v.  Daniell,  (s) 
])robably  disapproving  of  the  reasoning  which  led  to  the  adoption  of 
the  rule,  as  well  as  of  the  distinction  which  had  been  engrafted  on  it, 
applied  the  principle  of  the  exception  to  a  case  not  warranted  by  the 
terms  of  the  former  decision  ;  and  although  he  did  not  treat  the  estab- 
lished rule  with  the  same  professions  of  reverence  and  submission  as 
Lord  Loughborough,  yet,  by  placing  his  own  case  upon  special 
grounds,  impliedly  bowed  to  its  authority.  In  Newton  v.  Ayscough,  (t) 
however,  he  went  a  step  further,  and,  while  he  applied  Lord  Lough- 
borough's construction  in  Brograve  v.  Winder  to  an  exactly  similar 
case,  boldly  denied  the  existence  of  any  contrary  rule  of  interpreta- 
tion. Its  overthrow,  we  shall  find,  was  completed  in  a  subsequent 
case,  remaining  to  be  stated,  in  which  another  learned  judge  not  only 
disavowed  the  rule,  the  foundation  of  which  had  been  thus  gradually 
sapped,  but  confidently  laid  down  an  opposite  doctrine. 

*The  case  here  referred  to  is  Cripps  v.  Wolcott,  (u)  where  the  testa- 

sarvivorehip     *"^  S^^®  ^°*^  appointed  her  real  and  personal  estate,  in 

ifmTrf  dtatri-    trust  for  her  husband  for  life,  and  after  his  decease  di- 

* ''""°°-  rected  that  her  personal  estate  should  be  equally  divided 

(r)  See  Brograve  v.  Winder,   ante  p.        (t)  Ante  p.  *728. 
*728.  (a)  4  Mad.  11.    See  also  Browne  v. 

(s)  Ante  p.  *730.  Lord  Kenyon,  3  Mad.  410. 
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between  her  two  sons  A  and  B,  and  C  her  daughter,  and  the  survivors 
or  survivor  of  them,  share  and  share  alike.  A  died  in  the  lifetime  of 
the  husband ;  B  and  C,  as  the  survivors  at  his  death,  claimed  the 
•whole.     Sir  J.  Leach  said,  "It  would   be  difficult  to 

'  .       Oeneral  rule 

reconcile  every  case  upon  this  subject.  I  consider  it,  |?^j?'f?^ 
however,  to  be  now  settled,  tiiat  if  a  legacy  be  given  to 
two  or  more,  equally  to  be  divided  between  them,  or  to  the  survivors 
or  survivor  of  them,  and  there  be  no  special  intent  to  be  found  in  the 
■will,  the  survivorship  is  to  be  referred  to  the  period  of  division.  If  there 
is  no  previous  interest  given  in  the  legacy,  then  the  period  of  division 
is  the  death  of  the  testator,  and  the  survivors  at  his  death  will  take 
the  whole  legacy.'  This  was  the  case  of  Stringer  v.  Phillips.(a!)  JBvi 
if  a  previous  life  estate  be  given,  then  the  period  of  division  is  the  death 
of  the  tenant  for  life,  and  the  survivors  at  suoh  death  will  taJce  the  whole 
of  the  legacy.  This  is  the  principle  of  the  cited  cases  of  Russell  v. 
Long,  (y)  Daniell  v.  Daniel],  (z)  and  Jenour  v.  Jenour.  (a)  In  Bindon 
V.  Lord  Suffolk,  (6)  the  House  of  Lords  found  a  special  intent  in  the 
will,  that  the  period  of  division  should  be  suspended  until  the  debts 
were  recovered  from  the  crown,  and  they  referred  the  survivorship  to 
that  period.  The  two  caties  of  Roebuck  v.  Dean  and  Perry  v.  Woods, 
before  Lord  Rosslyn,  (e)  do  not  square  with  the  other  authorities. 
Sere  there  being  no  special  intent  to  be  found  in  the  urill,  the  terms  of 
■survivorship  are  to  be  referred  to  the  death  of  the  husband  who  took  a 
precious  estate  for  life." 

Although  this  seems  to  have  been  at  the  time  a  very  bold  decision, 
involving  as  it  did  direct  opposition  to  no  less  than  nine 
cases   (one  decided    by  the  House  of   Lords,)  (d)  and  cripps«. 
althougli  it  is  to  be  regretted,  that  the  actual  state  of  the 
authorities  was  not  brought  to  the  attention  of  the  learned  judge,  yet 
the  rule  of  construction  which  he  propounded  seems  to  be  so  reasonable 
and  convenient  for  general  application,  that  it  is  not  surprising  that 
subsequent  judges  have  been  favorably  disposed  to  its  adoption,  as 
will  appear  by  the  cases  about  to  be  stated. 

*Thus,  in  Blewitt  v.  Roberts,  (e)  where  a  testator  gave  an  annuity 

(i)  This  is  not  correct;  see  anle  p.        (e)  Perry  v.  Woods  was   decided   by 

*722.  Lord  Alvanley. 

(y)  Ante  p.  *725.  (d)  Wilson  v.  Bayly,  3  B.  P.  C.  TomL 

(z)  Ante  p.  *730.  195. 

(o)  Post  p.  *738.  (e)  10  Sim.  491, 4  Jur.  501,  9  L.  J.,  Ch. 

(i)  Ante  p.  *721.  209 ;  [affirmed  by  Lord  Cottenham,  Cr.  & 

[vol.  II.  *734] 
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survivorahip  *»  ^^i^  '^vifc  foF  life,  and  directed  that  after  her  death 
jSSSdofdis-  the  annuity  should  be  equally  divided  between  his  child- 
tnbution.  j,gjj  (naming  six)  or  the  survivors  or  survivor.    Sir  L.  Shad- 

well  held  that  such  of  the  legatees  as  survived  the  widow  were  enti- 
tled in  equal  shares.  (/ ) 

The  construction  adopted  in  this  case  seems  to  agree  with  and  to  be 
supported  in  its  full  extent  by  the  earlier  case  of  Pope  v.  Whitcombe,  {g) 
which  is  another  important  authority  for  the  general  rule  which  refers 
survivorship  to  the  period  of  distribution.  The  testatrix  gave  the  in- 
terest of  the  residue  to  her  brother,  during  his  life,  and  after  his  death 
she  gave  the  residue  to  her  executors,  in  trust  for  four  persons  by 
name,  and  the  survivors  and  survivor  of  them,  share  and  share  alike,  to 
be  paid  to  them  respectively  when  they  should  attain  twenty-one,  with 
interest  in  the  meantime.  Of  these  four  persons,  two  died  during  the 
life  of  the  brother;  Lord  Eldon  held  that  they  did  not  take  vested 
interests  in  any  part  of  the  residue,  but  that  the  whole  belonged  to  the 
two  survivors ;  such  being,  in  his  opinion,  the  intention  of  the  tes- 
tatrix. 

[So  in  Neath  way  v.  Reed,  (/i)  where  a  testator  bequeathed  tke  in- 
terest of  his  funded  property  to  his. sister  for  her  life,  and  after  her 
decease  such  property  to  be  equally  divided  between  her  surviving 
children  ;  in  another  part  of  his  will  he  had,  amongst  other  legacies, 
made  an  immediate  bequest  to  his  sister's  surviving  children  of  £30 
each.  Lord  Cranworth  with  K.  Bruce  and  Turner,  L.  JJ.,  decided 
that  the  word  "  surviving "  in  the  former  bequest  referred  to  the 
sister's  death.  The  L.  C.  said,  "According  to  the  old  principles  of 
law  the  rule  was  that  the  period  of  vesting  should  be  at  the  moment 
of  the  testator's  death.  Now,  however,  in  putting  a  construction  on 
the  word  '  surviving '  reference  is  had  to  the  intention  of  the  testator 
as  discoverable  from  the  whole  will.  In  my  opinion  when  an  estate 
is  given  to  a  person  for  life,  and  after  his  death  to  his  surviving  child- 

Ph.  274 ;  but  as  he  held  the  children  en-         [(A)  3  D.,  M.  &  G.  18.    See  also  Wil- 

titled  for  life  only,  (as  to  which  see  Bent  liams  v.  Tartt,  2  Coll.  85 ;  Eaton  v.  Barker, 

V.  Cullen,  L.  E.,  6  Ch.  235,)  was  not  the  Id.  124 ;  Buckle  v.  Fawcett,  4  Hare  536  ; 

survivorship  indefinite  ?    See  post.  Hesketh  v.  Megennis,  27  Beav.  395 ;  Young 

(/)  See  also  Gibbs  v.  Tait,  8  Sim.  32,  v.  Davies,  2  Dr.  &  Sm.  167  ;  Thompson  v. 

which,  however,  was  based   on  the  au-  Thompson,   29  Beav.   654 ;    Whitton  v. 

thority  of  Brograve  v.  Winder  and  that  Field,  9  Beav.  368  ;  Taylor  v.  Beverley,  1 

class  of  cases  ;  Wordsworth  v.  Wood,  ante  Coll.  108  ;    In  re  Pritchard's  Trusts,  3 

p.  *731.]  Drew.  163.    The  last  three  cases  were 

(jr)  3  Buss.  124.  aided  by  context. 
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ren,  those  only  of  the  cliildren  who  survive  the  *tenant  for  life  will 
take."  And  Sir  G.  Turner  observed  that  if  the  gift  had  been  to  th& 
sister  for  life  and  after  her  decease  to  "her  children"  without  the  word 
"surviving,"  the  children  living  at  the  testatrix's  death  would  have 
taken:  that  some  effect  must  be, given  to  the  word  "surviving,"  and 
that  it  must  mean  surviving  the  sister,  (i)  The  court  also  thought 
their  decision  could  not  be  influenced  by  the  fact  that  in  the  immediate 
bequest  the  same  word  must  have  a  different  meaning;  for  in  that 
place  there  was  no  other  meaning  which  it  could  have,  (k) 

Sir  G.  Turner's  observation  is  applicable  only  where  the  gift  is  to  a 
class,  or  to  individuals  as  joint  tenants.  But  it  is  not  to  be  understood 
as  confining  the  rule  to  such  cases.  In  Cripps  v.  Wolcott  itself  and 
other  cases  already  noticed  the  gifts  were  to  individuals  as  tenants  in 
common;  and  in  Hearn  v.  Baker(^)  where  a  testator  gave  all  his  estate 
and  effects  to  his  wife  for  life,  and  after  her  death  bequeathed  a  sumi 
of  stock  to  his  five  cousins  (naming  them)  or  the  survivors  of  them  as 
tenants  in  common ;  it  was  held  by  Sir  W.  P.  Wood,  Y.  C,  that 
"survivors"  had  reference  to  the  death  of  the  widow,  and  that  one 
cousin  who  alone  survived  her  was  entitled  to  the  whole  fund.  So  in 
Vorley  v.  Richardson  (m)  where  there  was  a  general  bequest  in  trust 
for  the  testator's  wife  until  his  youngest  child  should  attain  twenty-one^ 
and  on  that  event  happening  to  be  divided  amongst  his  said  wife  and 
all  his  children  (naming  them)  as  tenants  in  common,  with  benefit  of 
survivorship;  it  was  held  that  the  words  of  survivorship  being  con- 
nected with  the  period  of  division  must  prima  facie  be  taken  to  refer 
to  that  period. 

So  where  the  income  of  personal  property  is  bequeathed  to  several 
persons  for  life,  and  after  the  death  of  all  to  their  surviving  children^ 
those  children  alone  take  who  are  living  at  the  death  of  the  last  survi- 
ving tenant  for  life,  (n)     And  where  the  *gift  is  to  A  for  life,  and  at 

(i)  See  also  In  re  Crawhall's  Trusts,  8  (I)  2  K.  &  J.  383. 

D.,  M.  &  Q.  480.  (m)  8  D.,  M.  &  G.  126 ;  also  Naylor  v. 

(k)  See  also  YouHg  v.  Dayies,  2  Dr.  &  Bobson,  84  Beav.  571. 

Sm.  167, 170,  and  more  fully  32  L.  J.,  Ch.  (n)  Stevenson  v.  Gullan,  18  Beav.  590. 

372  ;  also  Salisbury  v.  Petty,  3  Hare  86,  See  also  per  Wood,  V.  C,  In  re  Hopkins' 

93;  and  of.  Gooch  «.  Slater,  3  Jur.  (N.  S.)  Trusts, 2 H.&M. 411.   Gummoe».  Howes; 

881,  where  the  phrase  "'with  benefit  of  23  Beav.  184, 192,  is  not  inconsistent  with 

survivorship "    used    with    reference    to  the  rule.    The  gift  was  to  A  and  B  for 

four  different  gifts,  some  immediate  and  their  lives  as  tenants  in  common  ;  and  in 

others  not,  but  all  vested,  was  referred  to  case  of  the  death  of  either  without  issue, 

testator's  death  in  every  instance.  to  the  survivor;  but  if  either  should  die 
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liis  death  to  B  for  life,  and  at  his  death  to  the  surviving  children  of 
•C,  only  those  children  are  entitled  who  are  living  at  the  actual  period 
•of  distribution,  whether  A  or  B  dies  last.]  (o) 

In  this  state  of  the  authorities  one  scarcely  need  hesitate  to  affirm, 
that  the  rule  which  reads  a  gift  to  survivors  simply  as 
ciS™  as°to  *  applying  to  objects  living  at  the  death  of  the  testator  is 
persona  y.  confined  to  thosc  cascs  in  which  there  is  no  other  period 
ito  which  survivorship  can  be  referred;  and  that  where  such  gift  is 
j)receded  by  a  life  or  other  prior  interest,  it  takes  effect\in  favor  of  those 
who  survive  the  period  of  distribution,  and  of  those  only. 

[If  the  tenant  for  life  dies  before  the  testator,  the  death 
Wedies before    of  the  latter,  OS  tKe  period  of  actual  distribution,  will  also 

■testator,  death      .  i     t  it  '    3      e  •  i*/\ 

■of  the  latter  is    be  regarded  as  the  period  oi  survivorship,  (p) 

epeno  .  ^pj^^  same  principle  is  clearly  applicable  where  there  is 

410  prior  particular  bequest,  but  the  gift  to  the  legatees  among  whom 
the  survivorship  is  to  take  place  includes  all  of  the  prescribed  class 
who  may  come  into  existence  before  a  stated  period.  Thus,  if  a  testator 
make  a  bequest  to  all  the  children  of  A  who  shall  be  born  in  their 
father's  lifetime  or  within  nine  months  after  his  death,  as  tenants  in 
•common,  with  benefit  of  survivorship ;  those  only  who  survive  their 
father  or  the  nine  months  named  are  entitled  to  a  share.]  (q) 

But  the  cases  of  Garland  v.  Thomas,  Edwards  v.  Symons,  and  Doe 

V.  Prigg  (the  last  decided  after  Cripps  v.  Wolcott),  made 

■legard  toreS     it  doubtful   whether  this  rule  applied  to  devises  of  real 

estate  rejeote  .    ^gj^^^^g^     jj.  jg  (jif^guij;  to  discover  any  ground  for  making 

'them  the  subject  of  a  different  rule,  unless  a  reason  can  be  found  in  the 
^greater  tendency  in  devises  of  real  estate  towards  a  vesting  of  the  inte- 

Jeaving  issue,  her  share  was  given  to  her  children,  was  explained  by  the  previous 

•children  :  and  after  the  death  of  both  the  gift  over,  on  the  death  of  each  parent,  of 

-whole  was  to  be  conveyed,  transferred,  or  her  share  to  her  children  ;  so  that  Burvi- 

paid  to  the  heirs  of  their  bodies  (con-  vorship  in  the  several  families  was  refer- 

^trued  children)  share  and  share  alike,  red  to  a  different  period  for  each  family. 

or  to  the  survivors  or  survivor  of  them :  (o)  Knight  v.  Poole,  32  Beav.  548  ;  In 

but  if  A  and  B  should  die  without  chil-  re  Fox's  Will,  35  Beav.  163  ;  Howard  ti. 

.^dren,  then  over.    It  was  held  that  a  child  Collins,  L.  E.,  5  Eq.  349.   But  see  Drake- 

■of  A,  which  survived  its  parent  but  died  ford  v.  Drakeford,  33  Beav.  43. 

before  B,  was  entitled  to  a  share.   In  fact,  (p)  SpurreU  v.  Spurrell,  U  Hare  154. 

•the  gift  over  after  the  death  of  both,  which,  (g)  Hodson  v.  Micklethwaite,  2  Drew. 

standing  alone,  might  have  given  B  a  life  294.    See  also  Blewitt  v.  Koberts,  Cr.  & 

interest  in  the  share  of  A  after  her  death.  Ph.  274,  283  (as  to  the  £100  annuity) ; 

and  have  pointed  out  the  death  of  B  as  Davies  v.  Thorns,  3  De  G.  &  S.  347. 
l.he  period  of  survivorship   for  all  the 
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rests  of  the  devisees.  [The  distinction  was  repeatedly  pronounced  to- 
be  unsound ;  (»•)  and  at  length  in  In  re  Gregson's  *Trusts,  (s)  it  waa 
held  by  K.  Bruce  and  Turner,  L.  JJ.,  to  be  untenable.  There  a  tes- 
tator devised  real  estate  to  his  wife  for  life,  and  on  her  death  "  to  b& 
shared  share  and  share  alike  amongst  the  following  persons,  or  the 
survivors  of  them,  viz."  (naming  them) ;  and  it  was  decided  that  the 
question  being  one  of  construction,  and  of  the  testator's  intention,  a 
forced  interpretation  could  not  be  put  on  the  words  in  order  that  the 
remainder  might  by  early  vesting  escape  the  liability  to  destruction 
and  other  inconveniences  of  tenure  incident  to  contingent  remainders : 
and  that  here,  no  less  than  in  the  case  of  personal  estate,  survivorship- 
must  be  referred  to  the  death  of  the  tenant  for  life. 


The  rule  in  Cripps  v.  Wolcott  is  not  only  settled,  but  is  one  which 
the  court  never  seeks  to  evade  by  slight  distinctions. 

T-i  f  ■  •    ^  1  11-      T  -^"'^  '°  Cripps- 

But,  of  course,  it  must  yield  to  a  context  clearly  indicat-  «■  woicott 

'  '  •'  ,  ■'  yields  to  con- 

ing a  contrary  intention,  {t)   Thus,  in  Shailer  v.  Groves,  (u)   jT^'y  i^*^'^- 

where  a  testator  bequeathed  £1000  stock  to  his  wife  for 

her  life,  at  her  decease  one-half  of  the  produce  to  be  received  and 

divided  amongst  his  surviving  brothers  and  sister  or(») 

To  surviving 

their  issue,  share  and  share  alike,  Sir  J.  Wigram  decided  brothers  or 

.        ,,  ,      -  ,  ,      (by  substitu- 

that  the  word  "  surviving     had  reference  to  the  testator  s  mo")  *«  ^^^^ 

^  issue, 

death.     He  said :  "  It  is  clear  that  the  testator  must  have 
intended  a  period  of  distribution  later  in  point  of  time  than  the  gift 
of  the  subject  of  distribution,  and  that  he  intended  to  substitute  for 
the  primary  objects  of  his  gift  the  issue  of  such  of  them  as  should  die 


(r)  Wordsworth  v.  Wood,  1  H.  L.  Cas.  reports,  however,  differ  from  6  Hare  in  a 

129  ;  Buckle  v.  Fawcett,  4  Hare  536.  still  more  remarkable  manner :  for  they 

(g)  2  D.,  J.  &  S.  428,  reversing  Wood,  represent  the  decision  to  have  been,  that 

V.  C,  who  yielded  to  the  authorities,  33  the  word  ''surviving"   referred   to  the 

L.  J.,  Ch.  531.    Sir  E.  Sugden  also  had  period  of  distribution ;  and  the  decree  is 

treated  Doe  v.  Prigg  as  a  binding  au-  drawn  up  in  accordance  with  this  latter 

thority,  see  1  D.  &  War.  499.  view.      But  Mr.   Hare's  report   of   the 

(i)  See  per  Wood,  V.  C,  2  H.  &  M.  judgment  is  probably  correct ;  the  word 

414.  "their"  being  of  equal  force  with  the 

(u)  6  Hare  162.  word  "them"  in  Tytherleigh  v.  Harbin, 

(v)  The  report  6  Hare  gives  "  and  their  6  Sim.  329,  and  Gray  v.  Garman,  2  Hare 

issue."     But  11  Jur.  485  and  16  L.  J.,  268.    See  also  Sir  J.  K.  Bruce's  judgment 

Ch.  367  give  "  or,"  and  the  briefs  of  coun-  in  Kidd  v.  North,  3  D.,  M.  &  G.  951,  2d 

sel  in  the  cause  (now  in  the  editor's  pos-  paragraph, 
session)  agree  with  them.    These  latter 
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between  the  time  of  the  gift  and  the  time  of  the  distribution." — "  The 
fund  must  be  divided  in  equal  parts  among  the  brothers  and  sisters 
surviving  at  the  death  of  the  testator.  The  issue  of  those  who  died 
in  the  liffetime  of  the  tenant  for  life  leaving  issue  will  take  the  shares 
of  the  parents  for  whom  they  are  substituted."  (x) 

*So  in  Rogers  v.  Towsey,  {y)  where  a  testator  bequeathed  to  each  of 
his  two  sisters  the  interest  of  £5000  stock  for  her  life,  and  as  each 
died  the  said  stock  to  be  equally  divided  between  the  testator's  nieces 
A,  B,  C,  D  and  E,  or  the  survivors  of  them :  he  bequeathed  one  moiety 
of  the  residue  to  A,  and  the  other  moiety  equally  between  B  and  C. 
^'  In  case  his  niece  C  should  not  survive  him,  her  children  "  to  stand  in 
her  place,  "  and  the  same  of  any  other  of  his  nieces  who  might  marry 
31  nd  leaye  children."  The  same  judge,  assuming  the  general  rule  to 
be  as  stated  in  Cripps  v.  Wolcott,  held  that  the  last  clause  showed  a 
special  intent  on  the  testator's  part  to  refer  the  word  "  survivors  "  to 
his  own  death.] 

It  is  to  be  observed,  that  where  the  gift  to  survivors  is  to  take  efifect 
Rule  where  upon  a  Contingency,  none  of  the  reasoning  (infirm  as  that 
^ivorals  oon-  reasoning  is)  upon  which  it  was  held  to  refer  to  survivors 
tingent.  ^^  jj^g  jg^jj^  Qf  tj,g  testator  applies  ;  for  it  cannot  for  an 

instant  be  contended  that  a  tenancy  in  common  is  inconsistent  with 
such'  a  qualified  survivorship.  The  only  question,  therefore,  in  such 
a  case  is,  whether  the  gift  was  meant  to  extend  to  survivors  indefi- 
nitely, [i.  e.,  whenever  the  contingency  should  happen,)  or  is  restricted 
to  survivorship  within  a  given  period  after  the  testator's  decease. 
Thus,  in  Jenour  v.  Jenour,  [z)  where  a  testator  bequeathed  £400 
long  anns.  to  his  sister  for  life,  and  declared  that  £200 
confined  to        should  bc  his  brother's  for  life  if  he  survived  his  sister, 

the  death  of  ^ 

the  tenant  for  and  after  his  dccease  should  be  equally  divided  between 
his  two  nephews  J.  and  M.,  and  go  to  the  survivor  of  them 
in  case  his  brother  should  leave  no  lawful  issue;  if  he  should,  such 
^  issue  should  be  in  place  of  their  father  with  regard  to  the  said  annui- 
ties. The  sister  and  brother  having,  both  died  in  the  lifetime  of  J. 
and  M.,  M.  claimed  to  be  absolutely  entitled  to  a  moiety.     The  ques- 

(x)  See  also  In  re  Hopkins'  Trust,  2  H.  XLIX.    And  see  and  consider  Black- 

&  M.  411 ;  Evans  v.  Evans,  25  Beav.  81.  more  v.  Snee,  1  De  G.  &  J.  455. 

As  to  the  assumption  in  the  latter  case  (j/)  9Jur.  575;  of.  Bouverie».  Bouverie, 

that  "death  without  issue"  meant  death  2  Phil.  349.] 

in  the  lifetime  of  the  tenant  for  life,  see  Oli-  (s)  10   Ves.   662.     [See  also  Bird  v. 

vant  V.  Wright,  1  Ch.  D.  346,  post  ch.  Swales,  2  Jur.  (N.  S.)  273.] 
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tion  seems  to  have  been  whether  survivorship  was  indefihite,  or  refer- 
able to  the  death  of  the  surviving  legatee  for  life.  Sir  W.  Grant, 
observing  that  he  was  always  indisposed  to  indefinite  survivorship, 
adopted  the  latter  construction  ;  that  is,  that  the  legatees  should  take 
absolutely  if  living  at  the  death  of  the  tenant  for  life  ;  if  then  dead 
leaving  issue,  then  the  issue  to  be  entitled  in  the  place  of  their  parent. 
On  appeal  Lord  Eldon  was  of  the  same  opinion. 

*In  Roe  d.  Sheers  v.  Jeffery,  (a)  it  seems  to  have  been  taken  for 
granted  that  an  executory  limitation  for  life,  to  certain  Executory  de- 
persons  or  the  survivors,  was  not  confined  to  survivors  at  ™d^:mme 
the  happening  of  the  contingency ;  but,  as  the  devise  had  *""'™<^«- 
not  at  the  death  of  the  object  fallen  into  possession,  it  does  not  appear 
wiiether  survivorship  was  considered  as  indefinite,  or  as  restricted  to 
this  period.     The  devise  was  to  A  for  life,  remainder  to  B  in  fee ;  but 
in  case  B  should  depart  this  life  and  leave  no  issue,  then  that  the 
premises  should  return  unto  E.,  M.  and  S.,  or  the.  survivors  or  survivor 
of  them,  equally  to  be  divided  between  them.     E.,  M.  and  S.  survived 
the  testator,  but  one  of  them  died  in  the  lifetime  of  A,  but  after  the 
contingency  had  Iiappened  by  the  death  of  B  without  issue. 

Tiie  two  surviving  tenants  for  life  recovered  the  property,  on  a  dif- 
ferent point  of  construction ;  (6)  and  no  objection  seems  to  have  been 
made  to  their  claim  to  the  entirety,  on  the  ground  that  the  limitation 
to  survivors  was  restricted  to  survivors  at  the  death  of  the  testator,  or 
at  the  happening  of  the  contingency.  [Indeed,  considering  that  the 
estates  in  the  first  instance  devised  to  E.,  M.  and  S.  were  for  life  only, 
it  is  probable  even  if  the  question  had  been  raised,  that  the  survivor- 
ship would  have  been  held  indefinite,  so  that  whenever  either  of  them 
died  the  survivors  would  take,  his  share  as  a  remainder;  i.  e.,  "sur- 
vivor" would  have  been  read  not  as  referring  to  any  particular  event, 
but  in  its  natural  sense  (c)  of  that  individual  who,  out  of  several  indi- 
viduals named  should  turn  out  to  be  the  longest  liver.] 

But  in  Doe  d.  LifiFord  v.  Sparrow  (d)  an  executory  limitation  to  sur- 
vivors was  held  to  refer  to  the  death  of  the  testator  (the 
devise  being  to  A  and  B  in  fee  as  tenants  in  common,  and  dwisetoT 


)Bur- 


(o)  7  T.  E.  589.  22  Beav.  266 ;  and  see  analogous  cases, 

(6)  Ante  p.  *513.  Smart  v.  Clark,  3  Euss.  365 ;   Tilson  v. 

[(c)  See  per  Lord  Westbury,  Taaffe  v.  Jones,  1  E.  &  My.  553 ;  Bowen  v.  Soow- 

Conmee,  10  H.  L.  Cas.  78 ;  also  Maden  v.  croft,  2  Y.  &  C.  640 ;  all  stated  post  ch. 

Taylor,  45  L.  J.,  Ch.  572 ;  Nevill  v.  Bod-  XL  VIII.,  ad  fin.} 

dam,  28  Beav.  554 ;  Haddelsey  v.  Adams,  (d)  13  East  359. 
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yivor  referred    i^  cgge  of  the  death  of  either  without  children  to  the  sur- 

to  ueatn  of 

testator.  yivor) ;  but  this  construction  was  aided  by  the  context, 

particularly  by  a  gift  over  of  the  entire  property,  in  case  both  the 
devisees  were  dead  at  the  time  of  the  decease  of  the  testaior  without 
children,  from  which  the  court  inferred,  that  in  the  clause  in  question,, 
he  contemplated  death  at  the  same  period. 

[But  where  the  original  remainder  is  in  terms  limited  upon  the 
Contingent  happening  of  an  event,  (as  attaining  twenty-one,)  the 
TOra°when  non-*happening  of  which  occasions  the  gift  over,  sur- 
to5)^riidof'^  vivorship  is  almost  necessarily  referable  to  that  event,, 
distribution.      whenever  it  happens,  (d) 

And  generally  if  there  is  no  special  ground  for  restricting  it,  a  gift 
to  survivors  on  a  contingency  would  seem  to  extend  to  survivors 
indefinitely,  i.  e.,  whenever  the  contingency  happens.  It  will  appear 
in  the  next  chapter  (e)  that  if  there  be  a  gift  to  A  for  life,  remainder 
to  B,  and  if  B  dies  without  children  then  to  C,  the  gift  over  prima 
fade  takes  effect  whether  the  contingency  happens  before  or  after  the 
death  of  A :  and  although,  where  the  remainder  is  to  several,  with  a 
gift  over  to  survivors,  words  are  frequently  used  which  import  a  final 
division  of  the  property  and  a  closing  of  the  trust  at  the  death  of  the 
tenant  for  life,  so  as  to  restrict  the  operation  of  the  gift  over  to  that 
period,  (/)  yet  if  there  are  no  restrictive  words,  it  would  seem  to- 
follow  from  the  rule  referred  to  that  "  survivors "  in  this  gift  over 
means  living  when  the  contingency  happens,  whenever  that  may 
be.(^) 

Even  assuming  that  a  gift  to  survivors  upon  an  express  contingency 

is  to  be  restricted  to  the  period  of  the  prior  estate,  so  that 

referred  to         those  who  survive  that  period  take  indefeasibly,  the  ques- 

oontingenoy       tion  Still  remains  whether  they  need  so  survive,  or  whether 

happens,  nn    *  i  i  i  •    • 

though  gift        it  is  sufiicient  that  they  are  living  when  the  contingency 
happens.     The  cases  will  be  found  to  favor  the  latter 
position. 

Thus,  in  Crowder  v.  Stone,  (h)  already  stated,  Lord  Lyndhurst 

[(d)  Carver  v.  Burgess,  18  Beav.  541,  per  Lord  Hatherley,  Bowers  v.  Bowers, 

7  D.,  M.  &  G.  97.  L.  K.,  5  Ch.  244,  247.   In  Claik  v.  Henry, 

(e)  O'Mahoney  v.  Burdett,  L.  E.,  7  H.  L.  E.,  11  Eq.  222,  6  Ch.  588,  the  prior 

L.  388.  legatees  were  "  to  have  the  control "  of 

(/)  Olivant  v.  Wright,  1  Ch.  D.  346.  their  shares  at  twenty-five,  survivorship 

(g)  This  would  seem  to  be  the  rule  was  therefore  referred  to  that  age. 

where  the  original  gift  is  immediate,  see  {h)  3  Euss.  217,  ante  p.  *691.    Marri- 
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decided  that  the  shares  which  became  subject  to  the  operation  of  the 
bequest  to  the  survivor  and  survivors  were  divisible  among  such  of 
the  legatees  as  were  living  at  the  time  when  the  events  happened  on 
which  the  shares  were  to  go  over  respectively. 

So,  in  Bright  v.  Rowe,  (i)  also  stated  above,  it  must  have  been 
assumed  that  the  survivorship  intended  was  a  survivorship  at  the 
time  when  the  several  contingencies  happened ;  since  otherwise  the 
M.  E.  could  not  have  decided  (as  he  did)  that  the  personal  representa- 
tive of  the  child  who  died  without  issue  in  1829,  before  the  shares 
became  payable,  was  entitled  under  the  *gift  to  "  survivors  "  to  an 
interest  in  the  share  of  the  child  who  died  in  1826. 

And  in  Ive  v.  King,  (A)  where  a  testator  devised  and  bequeathed 
property  to  his  wife  for  life,  remainder  to  trustees  in  trust  to  sell,  and 
gave  one  moiety  of  the  proceeds  to  his  wife's  sister  and  brothers, 
(naming  them,)  as  tenants  in  common  ;  "and  in  case  of  the  death  of 
any  or  either  of  them,  (which  was  held  to  mean  death  before  the  wife, 
as  expressed  iil  the  gift  of  the  other  moiety,)  then  their  respective 
shares  to  their  children,  if  any,  and  if  not,  then  to  the  survivors  of 
them,  share  and  share  alike."  A,  one  of  the  brothers,  died  a  bachelor 
before  the  testator  in  the  wife's  lifetime ;  and  it  was  held  by  Sir  J. 
Rom  illy,  M.  R.,  that  another  brother,  who  survived  A  and  the  testa- 
tor, though  he  afterwards  died  in  the  wife's  lifetime,  was  entitled  under 
the  gift  to  survivors  to  participate  in  the  share  of  A. 

It  seems  also  that  where  the  remainder  is,  not  to  several  or  the  sur- 
vivors, (as  in  Cripps  v.  Wolcott.)  but  to  several,  and  if 

'  \  ,.     ,^^  ,  „        ,.„  ,  .      Survivorship 

anv  of  them  die  before  the  tenant  for  life,  to  the  survi-  held  to  refer 

^  ....  '      to  the  event. 

vors,  it  will  be  held  to  mean  survivorship  inter  se  and  not 
at  the  death  of  the  tenant  for  life.     Thus  in  White  v.  Baker,  (I)  a  sum 
was  given  in  trust  for  A  for  her  life,  and  after  her  death  ^^ite  v. 
in  trust  to  pay  the  sum  to  B  and  C  in  equal  shares,  and  ^'''^^'^• 

ott  V.  Abell,  L.  B.,  7  Eq.  478,  is  contra,  that  "  survivors "  was  held  to  denote  a 

sed  qu.  class,  i.  c,  to  include  none  wlio  did  not 

(i)  3  My.  &  K.  316,  ante  p.  *711.     See  also  survive  the  testator,  16  Jur.  491 ;  but 

also  Eanelagh  v.  Eanelagh,  2  My.  &  K.  see  Willetts  v.  Willetts,  7  Hare  38. 
441,  ante  p.  *692  ;  Fletcher  v.  Ashburner,         (I)  2  D.,  F.  &  J.  55,  reversing  Eomilly, 

1  B.  C.  C.  497  (where  the  point  appears  M.  K.,  29  L.  J.,  Ch.  577,  6  Jur.  (N.  S.) 

to  have  been  assumed.)  209,  whose  previous  decision  in   Cam- 

(A)  16  Beav.  46,  57.     Note  that  the  al-  bridge  v.  Bous,  25  Beav.  409  ("  the  share 

ternative  gift  to  children,  not  being  "  in  of   each   who  shall  die    to   be   divided 

case  any  brother  should  leave  children,"  among  Ihe  survivors")  appears  to  be  dis- 

did  not  assist  the  construction.   Note  also  credited  by  this  reversal. 
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in  case  of  the  death  of  either  of  them  in  the  lifetime  of  A,  then  in 
Irust  to  pay  the  whole  to  the  survivor  of  them  the  said  B  and  C,  his 
executors,  administrators  and  assigns.  It  was  held  by  Lord  Camp- 
bell, with  K.  Bruce  and  Turner,  L.  JJ.,  that  on  the  death  of  B  in 
the  lifetime  of  A  the  whole  vested  absolutely  in  C,  not  liable  to  be 
divested  if  he  afterwards  died  in  the  lifetime  of  A.  Sir  G.  Turner 
said,  "  Where  there  is  a  bequest  to  A  for  life,  and  after  his  death  to 
B  and  C  or  the  survivor  of  them,  some  meaning  must  of  course  be 
attached  to  the  words  '  the  survivor.'  They  may  refer  to  any  one  of 
three  events :  to  one  of  the  persons  named  surviving  the  other  j  to 
one  of  them  only  surviving  the  testator ;  or  to  one  of  them  only  sur- 
viving the  tenant  for  life  :  and  in  the  absence  of  any  indication  to  the 
contrary  they  are  taken  to  refer  to  the  last  event,  as  being  the  most 
probable  one  to  have  been  referred  to.  *But  where,  as  in  the  present 
case,  the  bequest  is  to  A  for  life  and  after  his  death  to  B  and  C,  and 
in  case  either  of  them  dies  in  the  lifetime  of  A,  the  whole  to  the  sur- 
vivor, it  is  plain  that  the  words  in  their  natural  import  refer  to  the 
one  surviving  the  other ;  and  the  question  is  not  to  which  of  the 
events  above  mentioned  the  testator  intended  to  refer,  but  whether 
there  is  any  context  to  alter  the  ordinary  meaning  of  the  words  which 
he  has  used."  He  also  thought  the  case  was  made  stronger  by  the 
words  "  his  executors,"  &c.,  being  added  to  the  gift  in  favor  of  the 
survivor ;  (m)  in  which  he  agreed  with  Lord  Campbell.  But  he  added 
that  the  case  needed  no  such  support,  and  he  "  preferred  deciding  it 
upon  the  more  genera!  ground." 

Both  judges  pointedly  approved  of  Scurfield  v.  Howes,  (n)  and 
soarfleidi!  treated  it  as  directly  in  favor  of  their  decision.  There 
Howes.  j^jjg  bequest  was  to  A  for  life,  and  after  her  decease  to  her 

two  children  share  and  share  alike,  but  if  either  of  them  should  die 
before  the  decease  of  their  mother,  the  whole  to  the  survivor  of 
them,  (o)  Both  died  in  A's  lifetime,  and  it  was  held  that  the  legacy 
belonged  to  the  personal  representatives  of  the  survivor.     It  seems, 

(m)  As  contrasted  (it  may  be  presumed)  quacunque  via. 

with  their  absence  from  the  original  gift  (o)  The  words  "of  them''  are  supplied 

to  the  two.  from  E.  L.,  6  Jur.  (N.  S.)  592.    But  Lord 

(k)  3  B.  C.  C.  90.    See  also  per  Shad-  Campbell  stated  the  case  without  them, 

well,  V.  C,  Antrobus  v.  Hodgson,  16  Sim.  and  in  other  cases  they  appear  not  to 

450.    But  this  was  heard  as  a  short  cause,  have  weighed  in  favor  of  survivorship 

and  the  successful  party  being  legal  repre-  inter  se. 
sentative  of  both  B  and  C  was  entitled 
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therefore,  that  White  v.  Baker  cannot  fairly  be  said  to  have  turned  on 
the  particular  language  of  the  will,  (p) 

The  construction  which  reads  survivors  as  those  who  are  living 
when  the  contingency  happens  is  confirmed  if  the  gift  to  them  is  in 
the  alternative  with  another  which  clearly  points  to  that  time ;  as, 
where  the  shares  of  any  of  the  original  legatees  in  ^remainder  are 
given  over  in  case  of  their  death  leaving  issue  to  such  issue,  but  if 
they  leave  no  issue,  then  to  the  survivors,  {q) 

There  is  perhaps  some  difference  between  a  gift  to  survivors  of  the 
whole  fund  and  a  gift  to  survivors  of  the  share  of  the  DisUnofion 
deceased  legatee.     In  the  former  case  the  point  of  new  over  of"  ^ 
departure  is  the  death  of  the  tenant  for  life,  in  the  latter  deoS'd?ega- 
the  death  of  the  legatee.     The  former  is  therefore  more  over*of\^oie 
favorable  than  the  latter  to  reading  "  survivor  "  as  "  living    ""  ' 
at  the  death  of  the  tenant  for  life."     But  in  Scurfield  v.  Howes  and 
White  V.  Baker,  although  the  gift  was  of  the  whole,  and  not  of  the 
share,  "  survivor  "  was  held  to  mean  him  who  outlived'  the  other  lega- 
tee.    In  fact  no  such  distinction  has  ever  been  judicially  noticed;  and 
the  ratio  decidendi  in  White  v.  Baker  would  seem  to  leave  it  little 
room  to  operate.     It  is  therefore  doubtful  how  far  Watson  v.  Eng- 
land (r)  can  now  be  regarded  as  an  authority.     In  that  case  a  testatrix 
having  a  power  to  appoint  a  sum  of  £1500  appointed  it  to  her  hus- 
band for  life,  and  after  his  death  to  be  equally  divided  among  the  five 


{p)  See,  however,  per  Wood,  V.  C,  L.  no  part  of  A's  share.    Bat  none  of  the 

E.,  1  Eq.  298.    Upon  the  question  dis-  English  cases  in   point  were  cited,  nor 

cussed  in  the  text,  frequent  reference  is  was  the  question  decided  in  them  alluded 

made  to  a  Scotch  case  of  Young  v.  Bob-  to,  the  only  contest  being  whether  "  sur- 

ertson,  4  Macq.  314,  337,  8  Jur.  (N.  S.)  vivors  "  meant  living  at  the  death  of  the 

825,  where  the  testator  (or  truster)  gave  testator  (as  had  been  decided  in  Scotland) 

the  residue  of  his  estate  in  trust  for  his  or  at  the  death  of  the  wife,  and  no  third 

wife  for  life,  and  "  to  pay  the  same  after  construction  being  suggested.  Strictly  the 

the  death  of  the  longest  liver  of  me  and  decision  bears  only  upon  Scotch  law ;  and 

my  said  wife  to  and  among  "  six  persons  although  the  Scotch  and  English  rules  on 

(named) ;  "  declaring  that  if  any  of  them  the  subject  were  treated  as  identical,  it  is 

should  die  without  leaving  issue  before  submitted  that  the  case  ought,  not  to  be 

his  or  her  share  vest  in  the  party  or  par-  considered  as  having  mb  sUentio  overruled 

ties  so  deceasing,  the  same  shall  belong  to  the  English  decisions. 

and  be  divided  equally  among  the  survi-  (q)  Wilmot  v.  Flewitt,  11  Jur.  (N.  S.) 

vors  of"  the  six.     A,  one  of  the  six,  died  820.     Qu.  whether  Cambridge  v.  Bous,  25 

without  issne ;  afterwards  B,  another  of  Beav.  409,  ante  p.  *741,  n.  (l),  is  not  in- 

them,  died  leaving  issue  ;  then  the  wife  consistent  with  this  case  also, 

died.    It  was  held  in  D.  P.  that  B  took  (r)  15  Sim.  1. 
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daughters  of  her  sister :  if  any  of  the  said  daughters  should  die  in 
the  husband's  lifetime  leaving  issue,  such  issue  to  take  their  mother's 
share ;  but  in  case  any  of  them  should  die  during  the  husband's  life- 
time without  issue,  then  "the  said  sum  of  ^£1500  shall  be  divided, 
share  and  share  alike,  amongst  the  surviving  said  daughters."  It  waS' 
held  by  Sir  L.  Shad  well,  V.  C,  after  some  fluctuation  of  opinion,  that 
the  husband's  death  was  the  time  to  which  survivorship  was  to  be 
referred. 

The  sense  of  survivorship  inter  se  is  excluded  where  the  vesting  of 
What  excludes  ^^^  remainder  or  other  future  gift  is  originally  postponed 
surv^rah^  to  the  death  of  the  tenant  for  life,  (s)  or  other  future 
event.  (<)  So,  where  there  was  a  gift  for  life,  with  re- 
mainder in  fee  to  three  persons  by  name,  and  "  in  the  event  of  the 
death  of  either  in  the  lifetime  of"  the  tenant  for  life,  his  share  was  to 
"  be  transferred  to  the  survivors,  and,  if  only  one  should  be  living,  then 
to  him  or  her  so  surviving  ;"  it  was  held  tliat  this  was  not  a  survivor- 
ship among  the  remaindermen,  but  had  reference  to  the  death  of  the 
tenant  for  life,  (m)  In  this  case  the  concluding  words  seem  to  point 
clearly  to  one  fixed  period.  And  a  similar  consideration  may  probably 
explain  another  case  (a;)  where,  *after  a  life  interest,  the  gift  was  to 
three  persons  by  name,  in  equal  shares  "  or  in  case  of  the  demise  of 
each  or  either  of  them  to  be  divided  between  the  survivors  or  survivor 
or  their  representatives.  It  was  held  that  survivors  meant  living  at 
death  of  the  tenant  for  life,  and  that  as  all  three  were  dead,  the  origi- 
nal gift  was  not  defeated.  The  words  appear  to  mean,  "to  the  sur- 
vivors or  survivor  if  any,  but  if  none  then  to  the  representatives  of 
the  original  legatees,"  which  must  necessarily  have  reference  to  one 
fixed  point.  So  if  there  be  a  gift  over  of  the  whole  in  case  all  the 
legatees  (amongst  whom  survivorship  is  to  take  place)  should  die 
before  the  tenant  for  life,  those  only  who  survive  him  will  take,  since 
the  final  gift  over  explains  what  is  meant  by  the  indefinite  terms  of 
survivorsliip  previously  used.  (3/) 

It  is  inevitable  that  the  meaning  of  a  word  which  is  so  absolutely 
dependent  oa  the  context  for  any  meaning  at  all  should  sometimes 

(s)  See  Essex  v.  Clement,  30  Beav.  525.  the  successful  claimant  was  legal  personal 

(<)  In  re  Hunter's  Trusts,  L.  E.,  1  Eq.  representative  of  all  three,  the  point  here 

295.  considered  did  not  require  decision. 

(tj)  Littlejohns  v.  Household,  21  Beav.        {y}  Daniel   v.  Gosset,   19    Beav.  478. 

29.  Compare  Bouverie  v.  Bouverie,  2  Phil. 

(x)  Page  V.  May,  24  Beav.  323  ;  but  as  349. 
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have  to  be  spelt  out  from  ambiguous  expressions.  Thus  in  Maddison 
V.  Chapman,  (2)  where  a  testator  gave  all  his  property  in  trust, 
upon  his  younger  daughter  attaining  twenty-one,  to  be  valued  and 
<Hvided  into  three  equal  parts  without  selling  the  land ;  one  part  to 
ibe  for  his  wife  and  another  for  each  of  his  two  daughters,  and  at  the 
death  of  his  wife  her  share  to  be  divided  between  the  daughters ;  with 
a.  proviso  that  if  either  daugiiter  should  die  before  a  division  of  the 
property  should  have  been  made  as  directed,  leaving  no  surviving 
issue,  then  the  part  of  the  deceased  should  be  given  to  her  surviving 
-sister;  but  if  either  of  them  should  die  and  leave  surviving  issue, 
then  her  part  should  be  equally  divided  amongst  her  surviving  child- 
ren; and  until  the  younger  daughter  attained  twenty-one  the  income 
was  to  be  applied  for  the  benefit  of  the  wife  and  daughters.  Both 
■daughters  died  unmarried  before  the  widow,  the  younger  under  age ; 
a,nd  it  was  held  by  Sir  W.  Wood,  V.  C,  that  there  was  no  survivor 
within  the  proviso,  and  that  the  original  gift  to  the  daughters,  which 
Jie  held  to  be  vested,  remained  intact.  Where  there  is  a  gift  to  A  for 
life,  he  observed,  and  after  the  death  of  A  to  B  and  C  and  the  sur- 
vivor of  them,  the  testator  must,  in  the  survivorship  clause,  be  con- 
•ceived  as  contemplating  personal  enjoyment  by  the  person  indicated; 
survivorship  is  therefore  referred  to  the  period  of  possession.  In  the 
«vent  of  both  dying  before  the  period  of  division,  the  testator  could 
have  *no  reason  for  preferring  the  one  who  happened  to  be  the  longer 
liver,  (a)  for  he  did  not  know  which  it  would  be :  there  was  no  assign- 
able motive  for  his  giving  the  whole  to  that  one,  except  the  improbable 
wish  that  the  interest  should  be  vested  at  the  earliest  possible  period. 
In  White  v.  Baker  the  L.  J.  had  considered  that  the  express  words, 
■"  if  either  of  them  die  in  the  lifetime  of  A,"  made  a  sufficient  dis- 
tinction. That  decision  had  created  some  difficulty  in  his  (the  V.  C.'s) 
mind,  when  coupled  with  the  line  of  cases  down  to  Wagstaff «;.  Crosby, 
(6)  before  K.  Bruce,  V.  C,  (one  of  the  judges  who  decided  White  v. 
Baker,)  and  Page  v.  May.  (c)  In  the  case  before  him,  he  added,  there 
was  no  third  person,  tenant  for  life :  the  mother  and  daughters  were 
the  objects  both  of  the  original  gift  and  the  gift  over.  Until  the 
younger  daughter  attained  twenty-one,  the  benefit  was  given  in  one 

(z)  1  J.  &  H.  478.  Sir  G.  Turner,  viz.,  to  several  "and  the 

(a)  But  here  it  was  "  if  either  die  leav-    survivors  or  survivor  of  them." 

ing  no  issue."  (")  24  Beav.  323,  as  to  which  vide  sup. 

(6)  2  Coll.  746,  ante  vol.  I.,  p.  *829.     p.  *743. 

The  bequest  was  in  the  form  first  put  by 
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way,  afterwards  in  another  to  the  same  persons.  There  was,  there- 
fore, no  question  of  vesting  the  interest  at  the  earliest  time,  so  as  to 
make  it  independent  of  a  collateral  event,  such  as  the  death  of  a  third 
person,  {d)  Throughout,  and  particularly  in  the  expression,  "  the- 
part  of  the  deceased  shall  be  given  to  her  surviving  sister,"  the  testator 
was  looking  at  what  was  to  be  done  when  the  younger  child  attained! 
twenty-one ;  if  at  that  time  either  daughter  was  dead,  her  share  was- 
te be  handed  over  to  her  issue,  if  any  then  surviving ;  if  none,  then, 
to  the  other  sister,  if  then  surviving.] 

It  sometimes  happens  that  a  testator,  after  giving  to  several  per- 
sons  and   the  survivors  generallv,  goes  on  to  make  an- 

Special  giftto  ..  .  °  i'^.  •      ^ 

survivors  ex-     express  gilt  to  survivors  to  take  eflect  'in  a  particular 

planatory  of  '■  °  i..  .  i-ii  if 

prior  general  event,  thereby  explaining  the  sense  in  which  he  used  the 
word  in  the  former  instance.  As  in  Weedon  v.  Fell,  (e)' 
where  A  bequeathed  a  sum  of  money  in  trust  for  his  wife  for  life,  and 
after  her  decease  to  divide  the  whole  among  his  four  children,  share- 
and  share  alike,  and  the  survivors,  but  not  before  they  should  have- 
respectively  attained  twenty-one  or  days  of  marriage ;  for  his  intent 
was  that,  if  any  of  his  four  children  should  die  before  twenty-one  of 
days  of  marriage,  then  his,  her  or  their  share  so  dying  should  go  and 
be  equally  divided  among  the  survivors.  It  was  held  that  a  child 
♦attaining  twenty -one  was  entitled  though  she  died  in  the  lifetime  of 
her  mother. 

Where  the  time  of  distribution  depends  upon  the  happening  of  two- 
events,  one  of  which  is  personal,  and  the  other  is  not  personal,  to  the 
legatees  (as  where  the  gift  is  to  children  attaining  twenty-one,  and  the 
distribution  is  postponed  until  the  youngest  object  attains  that  age  [or 
until  the  death  of  a  previous  legatee  for  li'fe,])  the  court  strongly  in- 
clines to  construe  a  gift  to  the  survivors  as  referring  to  the  former 
event  exclusively,  in  order  to  arrive  at  what  is  considered 
refSJed'to'^  to  be  a  more  reasonable  scheme  of  disposition  than  that 
preifereiro^°to      of  rendering  the  interests  of  the  legatees  liable  to  be  de- 

another  event.     ^^^^^^    ^^  ^^^^   ^^^^^   ^^    ^j^^j^.    ^^^^^   ^^^^^^   ^^^   ^^^^    ^.^ 

which,  for  some  reason  irrespective  of  the  personal  qualifications  of 
the  legatees,  the  distribution  was  postponed. 

(d)  But  White  v.  Baker  turned  wholly        (e)  2  Atk.  123.     [See  also  Rogers  r, 
on  the  "natural  import"  of  the  words    Towsey,  ante  p.  *738.] 
used.] 
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Thus,  where  (/)  a  testator  devised  certain  leasehold  property  to  his 
wife  for  life,  then  to  his  daughter  for  life,  and  at  her  death  to  her  hus- 
band for  life,  and  at  his  decease  to  a  trustee  upon  trust  to  receive  the 
rents  for  the  benefit  of  all  the  children  of  the  dausriiter.  The  testator 
then  proceeded  thus  : — "  And  my  further  will  is,  that  my  said  trustee 
shall  from  time  to  time,  as  the  rents  become  due,  pay  unto  such  child 
or  children  a  just  proportion  of  such  interest  as  they  shall  arrive  at 
their  age  of  twenty-one  years,  and  to  place  the  interest  of  the  infants' 
shares  in  consols,  for  their  own  sole  use  and  benefit,  and  so  on  alter- 
nately till  the  youngest  child  shall  arrive  at  his  or  her  age  of  twenty- 
one  years,  and  then  all  the  said  children  or  the  survival's  of  them  to 
be  let  into  full  possession  of  all  the  said  estates,  share  and  share  alike." 
The  question  was,  at  what  time  tlie  interest  of  the  children  vested. 
Sir  J.  Leach,  M.  E..,  observed  that  the  court  would  not,  unless  forced 
by  the  plainest  words,  adopt  a  construction  by  which  the  interest  of  a 
child  of  full  age,  and  settled  in  life,  would  be  divested,  if  he  happened 
to  die  before  the  youngest  child  attained  twenty-one :  that  here  the 
word  "survivor"  admitted  of  another  and  more  rational  meaning, 
namely,  surviving  so  as  to  attain  twenty-one ;  that,  therefore,  every 
child  attaining  twenty-one  acquired  a  vested  interest  in  his  proportion 
of  the  capital ;  and  that  the  children  who  died  before  attaining  twenty- 
one,  took  during  their  lives,  a  vested  interest  in  that  proportion  of  the 
rents  and  profits  which  corresponded  to  their  presumptive  shares ;  but 
that  such  interest  determined  on  their  deaths. 

*[And  in  Tribe  v.  Newland,  {g)  where  a  testator  gave  £3000  to  his 
daughter  for  life,  and  after  her  decease  in  trust  for  her 
children,  share  and  share  alike,  to  be  paid  to  such  of  referred  to 

1  1111  1     ■  f*  majority  in 

them  as  should  be  sons  at  their  ages  or  twenty-one  years,  preference  to 
and  to  such  of  them  as  should  be  daughters  at  their  ages  tenant  for 
of  twenty-one  years,  or  respective  days  of  marriage,  with 
interest  in  the  meantime  for  their  maintenance,  and  with  benefit  of 
survivorship  in  the  event  of  any  of  the  said  children  dying  without 
issue :  it  was  held  by  Sir  J.  Parker,  V.  C.,  that  the  words  of  survivor- 
ship referred  to  the  time  of  payment  mentioned  just  before.     He 
thought  they  formed  part  of  a  sentence  providing  for  what  was  to  be 
done  in  the  meantime,  until  the  shares  became  payable ;  and  that  the 

(/)  Crozier  v.  Fisher,  4  Euss.  398.  2  Dr.  &  Sm.  1 ;  In  re  Johnson's  Trusts,' 

Kg)  5  De  G.  &  S.  236 ;  see  also  Knight    10  L.  T.  (N.  S.)  455 ;  Corneck  v.  "Wad- 
«  Knight,  25  Bear.  Ill ;  Berry  v.  Brianf,     man,  L.  R.,  7  Eq.  80. 
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court  would  not,  without  a  much  more  clear  indication  of  intention 
than  was  to  be  found  in  that  will,  adopt  a  construction  which  made 
the  provision  for  children  depend  on  the  contingency  of  their  sur- 
viving their  parent ;  more  especially  where  the  testator  had  pointed 
out  a  period  when  the  shares  were  to  be  paid. 

Indeed,  in  Crozier  v.  Fisher,  it  was  held  that  the  children  who  sur- 
vived the  tenant  for  life  were  not  entitled  unless  they  attained  the  age 
of  twenty-one;  a  decision  which,  as  it  might  exclude  some  of  the 
children,  may  be  considered  a  pointed  one. 

The  case  is  plainer  where,  after  a  previous  life  interest,  the  gift  in 
remainder  is  in  the  first  instance  to  such  children  as  shall  attain  a 
given  age;  and  there  then  follows  a  direction  to  pay  at  that  age 
"  with  benefit  of  survivorship :"  since  the  prior  words  being  clear 
are  not  to  be  controlled  by  an  ambiguity  in  the  subsequent  expres- 
sions, {h) 

In  Salisbury  v.  Lambe,  (i)  where  there  was  a  gift  over  if  no  child 
—by  force  attained  twenty-one,  this  construction  prevailed  although 

on^eatiTofau  there  was  no  previous  mention  of  that  age.  A  testator 
nn  erage.  gave  a  sum  of  money  in  trust  for  his  five  daughters, 
equally  among  them,  and  their  respective  children,  to  be  placed  out  at 
interest  with  the  approbation  of  each  daughter  as  to  her  share ;  and  he 
directed  that  if  any  of  the  five  should  die,  her  share  should  be  in  trust 
for  her  daughters  and  younger  sons  and  the  survivors  and  survivor  of 
them;  and  if  there  should  be  no  such  daughter  or  younger  son,  or  all 
should  die  before  twenty-one  or  marriage,  then  *over ;  Lord  Northing- 
ton  held  that  the  words  "  survivors  and  survivor "  could  only  mean 
lo  give  cross-remainders  to  the  children  before  the  devise  over  took 
place,  i.  e.,  before  they  attained  twenty-one,  and  that  after  that  age 
their  shares  were  not  divested  by  death  in  the  mother's  lifetime. 

On  the  other  hand",  if  the  prior  bequest  is  followed  by  a  gift  over 

on  the  death  of  all  the  previous  legatees,  (among  whom  the 

eflfeotof  gift       survivorship  is  to  take  place)  in  the  lifetime  of  the  tenant 

over  on  death  ^  ^  '  „       .. «     .        -,  .1 

of  all  before       for  life,  the  death  of  the  tenant  for  life  as  the  period  to 

tenant  for  life.  '  * 

which  survivorship  is  to  be  referred.  (Z) 
Again,  in  Turing  v.  Turing,  (m)  where  a  testator  gave  a  sum  of 

(A)  Keid  V.  Worsley,  14  Jur.  325.     See  ».  Moss,  34  L.  T.  (N.  S.)  312. 

also  Hodgson  o.  Mioklethwaite,  2  Drew.  {I)  Daniel    v.   Gosset,   19  Beav.  478 ; 

294.  Fisher  «.  Moore,  1  Jur.  (N.  S.)  1011. 

(i)  1   Ed.  465,  Amb.  383.     See  also  (m)  15  Sim.  139. 
Bouverie  v.  Boiiverie,  2  Phil.  349 ;  Alty 
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money  to  trustees  for  his  wife  for  life,  and  after  her  „.„ 

•'  .  '  Gift  to  sur- 

<leatn,  in  trust,  as  to  one-fifth  of  that  sum,  for  his  daugh-  vjvorsof  a 

'        ^  '  7  o         class,  without 

ter  for  life,  and  upon  her  demise  the  interest  to  be  ap-  ^^^^gfg^** 
propriated  for  the  use  of  any  her  child  or  children 
until  they  reached  the  age  of  twenty-one,  and  then  the  principal  sum 
lo  be  paid  to  the  survivor  or  survivors  of  the  children  of  his  said  daughter, 
share  and  share  alike :  it  was  held  by  Sir  L.  Sbadwell,  V.  C,  that  the 
word  "  survivors "  related  to  the  daughter's  death,  and  not  to  the 
children's  majority.  He  distinguished  Crozier  v.  Fisher,  on  the  ground 
that  there  was  in  that  case  a  clearly  vested  interest  given  at  twenty- 
one,  which  the  word  "  survivors  "  (rather  ambiguously  used)  was  not 
sufficient  to  divest. 

And  in  some  other  cases  where  the  words  of  survivorship  have  not 
been  distinctly  connected  with  majority,  they  have  been  referred  to  the 
death  of  the  tenant  for  life,  or  the  time  when  the  youngest  child  at- 
tained majority,  as  the  case  required. 

Thus,  in  Huffkm  v.  Hubbard,  (n)  where  the  gift  was  "  to  A  for 
iife,  and  at  her  decease  to  her  surviving  children  when 
they  should  have  attained  their  twenty-one  years,  share  gift  to  a  for 

■^  .  .  .  lite,  and  at 

and    share   alike."     Sir   J.    Romilly,  M.    R.,  said   that  her  decease  to 

-     - .  ^  „  her  surviving 

Crozier  v.  Fisher  was  a  peculiar  case,  and  dinerent  from  children  at 

^  '  _  twenty-one. 

the  one  before  him ;  and  he  held  that  only  the  children 

surviving  A  took,  according  to  the  rule  in  Cripps  v.  Wolcott,  that 

survivorship  has  reference  to  the  period  of  distribution.] 

Where  a  gift  is  made  to  several  persons  as  tenants  in  common  for 
life,  and   the  survivor,  with  a  limitation  over  after  the  „ 

f  '  ^        ^  ^  To  several  aa 

death  *of  the  survivor,  indicating  therefore  unequivo-  ^^SioiI'Vor 
cally  that  the  survivor  is  to  take  at  all  events,  the  testator  survivor  "with 
is  considered  to  refer  to  survivorship  indefinitely,  and  not  ^y^^^^ 
to  survivorship  at  his  own  death.         -  '^'"^' 

Thus,  in  Doe  d.  Borvvell  v.  Abey,  (o)  where  the  testator  devised  to 
his  three  sisters,  for  and  during  their  joint  natural  lives,  and  the 
natural  life  of  the  survivor  of  them,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants;  and  after  tlie  determination  of  their  respective 
estates,  then  to  trustees  during  the  lives  of  his  said  sisters,  and  the 

(n)  16  Beav.  579.     See  also  Pope  v.    Selby,  22  Beav.  373.] 
Whitcomb,  3  Kuss.   124,   ante  p.  *734;         (o)  1  M.  &  Sel.  428. 
Dorville  v.  Wolff,  15  Sim.  510 ;  Hind  v. 
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life  of  the  survivor  of  them,  to  pi-eserve  contingent  estates ;  and  after 

the  respective  deceases  of  his  said  three  sisters,  and  the  decease  of  the 

survivor  of   them,   then  over:    Lord  Ellenborough  ob- 

SurvivorsUp  .       ■  .         ° 

held  to  be  served  that,  to  take  as  tenants  m  common  is,  correctly 

indefinite.  '  •,,,>/.  . 

speaking,  repugnant  to  taking  with  benefit  of  survivor- 
ship ;  but  if  those  words  are  understood  to  mean  that  they  were  to 
take  it  as  tenants  in  common,  whidh  they  might  do  with  benefit  of 
survivorship,  then  the  only  repugnance  seemed  to  be  in  the  words 
"  and  not  as  joint  tenants."  (p)  "  I  would,"  he  said,  "  preserve  the 
words  '  to  take  as  tenants  in  common.'  The  words  tenants  in  com- 
mon are  of  a  flexible  meaning,  and  may  be  understood,  that  although 
they  should  take  by  survivorship,  as  joint  tenants,  yet  the  enjoyment 
was  to  be  regulated  amongst  them  as  tenants  in  common.  The  pre- 
vailing intention  of  the  testator  seems  to  have  been,  that  the  estate 
should  not  go  over  until  the  death  of  the  survivor."  And  Bayley,  J., 
observed  with  great  truth,  "  A  tenancy  in  common,  with  benefit  of 
survivorship,  is  a  ease  which  may  exist  without  being  a  joint  tenancy, 
because  survivorship  is  not  the  only  characteristic  of  a  joint 
tenancy,"  6 

It  is  evident,  that,  by  "  benefit  of  survivorship,"  the  learned  judge 
Bemarkson  mesLXxt  a  gift  to  the  survivor ;  and  his  observation  goes  to 
Doe».  Abey.  i\^{g .  ^jjat  although  Survivorship  is  not  an  inddeni  to  a 
tenancy  in  common,  yet  an  express  gift  to  survivors  is  consistent  with 
it.  It  is  observable,  however,  that  there  was  no  express  gift  to  the 
survivor,  but  the  court  seems  to  have  implied  one.  {q)  The  principle, 
however,  is  the  same. 

It  remains  to  be  observed,  that,  in  devises  of  estates  of  in*heritance, 
for  the  avowed  purpose  of  reconciling  words  of  division 

Words  of  .  ,  .  „  ,  •  1       1      ■  1 

severance         or  Severance  with  a  gut  to  the  survivor,  the  devisees  have 

oonfined  to  '-'  /.       ,•/.  i 

the  inherit-        been  held  to  be  101  nt  tenants  for  life,  and  tenants  m  com- 
men  of  the  inheritance  in  remainder.  7 


(p)  But  are  not  these  words  susceptible  of  them,  with  remainder  to  their  children, 

of  the  same  explanation  ?    They  were  not  an  equal  share  to  the  children  of  each, 

to  ehjoy  as  joint  tenants,  with  a  right  of  and  the  children  of  the  first  taker  who 

accruer,  but  as  tenants  in  common,  with  died  were  held  to  be  entitled  at  once  to 

an  express  or  implied  limitation  to  sur-  their  parent's  share, 
vivors.  (?)  This  case  may  therefore  be  added 

6.  But    see  Adams    v.   Spaulding,   12  to  those  cited  ante  vol.  I.,  p.  *542. 
Conn.  359,  where  a  legacy  was  to  several        7.  See  Seibert  v.  Wise,  70  Penna.  St. 

for  their  life  and  the  life  of  the  survivor  147,  where  the  devise  was  to  "A  and  B 
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Thus,  in  Barker  v.  Giles,  (r)  where  the  testator  devised  his  real 
estate  to  be  sold  to  pay  debts  and  legacies,  and  the  surplus  of  the- 
money  arising  from  the  sale  to  be  laid  out  in  lands,  to  be  settled  to  the 
use  of  J.  and  E..,  and  the  survivor  of  them,  their  heirs  and  assigns  for- 
ever equaUy  to  be  divided  between  them,  share  and  share  alilte :  it  was 
held  that  they  were  joint  tenants  for  life,  with  several  inheritances,  so 
that  by  the  death  of  J.  in  the  lifetime  of  the  testator  R.  took  the 
whole  for  his  life,  and  the  devise  of  the  moiety  of  the  inheritance 
lapsed. 

But  in  Blisset  «.  Cranwell,  (s)  where  the  testator  devised  to  his  two- 
sons  and  their  heirs,  and  the  longest  liver  of  them,  equally     . 

'  -'  J  >     -i         H     Limitation  to 

to  be  divided  between  them  and  their  heirs,  after  the  death  survivordia- 

\  ^  regarded, 

of  his  wife;    it  was  hdd  that  though  it  was  given  to 
them  and  the  survivor,  yet  that  the  last  words  (namely,  the  words  of 
division)  explained  what  the  testator  meant  by  the  word  "  survivor,"' 
that  the  survivor  should  have  an  equal  division  with  the  heirs  of  him 
who  should  die  first. 

In  Stones  v.  Heurtley  (t)  Lord  Hardwicke  recognized  the  authority 
of  this  case,  and  applied  the  same  construction  to  a  devise  of  the 
residue  of  the  testator's  estate,  "  to  be  equally  divided  amohg  his  three 
younger  children,  D.  F.  and  M.,  and  the  survivor  of  them,  and  their 
heirs  forever." 

The  objection  to  the  construction  adopted  in  the  two  last  cases  is,, 
that  it  renders  the  gift  to  the  survivor  wholly  inoperative. 

°  ,  .  Observations 

Is  is  probable  that  the  courts  at  this  day  would  incline  pn  ^e  two 

,       .«  .  11  •  1     A        1  last  cases. 

to  construe  such  gift  as  intended  to  provide  for  the  event 
of  any  of  the  objects  dying  in  the  lifetime  of  the  testator,  as  in  Smith 
V,  Horlock ;  (u)  at  any  rate  in  such  a  case  as  Stones  v.  Heurtley  where 
there  was  no  other  period  to  which  'it  could  be  referred.  The  other 
case,  Blisset  v.  Cranwell,  would  rai^e  the  question  (to  which  so  con- 
siderable a  portion  of  the  present  chapter  has  been  devoted)  whether 
it  meant  survivorship  at  that  time  or  the  period  of  division.  Barker 
V.  Giles  is  distinguishable,  inasmuch  as  the  words  of  severance  were 
not,  as  in  the  other  cases,  necessarily  applied  to  *the  estate  for  life. 

and  their  heirs,  the  survivors  or  survivor  pealSB.  P.  C.  Toml.  104.    SeeakoFolkea 

of  them,''   and  the  survivorship  words  v.  Western,  9  Ves.  456 ;   [Haddelsey  v. 

were  confined  in  their  effect  to  A  and  B,  Adams,  22  Beav.  266.] 

and  not  extended  to  their  heirs.  (s)  1  Salk.  226,  3  Lev.  373. 

(r)  2  K  W.  280,  9  Mod.  157,  14  Vin.  (<)  1  Ves.  165. 

487,  2  Eq.  Cas.  Ab.  536,  affirmed  on  ap-  («)  7  Taunt.  129. 
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The  authority  of  this  case  was  recognized  in  Doe  d.  Littlewood  v. 
•Green,  {x) 

[This  chapter  may,  like  the  first  section  of  it,  be  concluded  with  a 
caution.  "  This  word  '  survivor,' "  said  Sir  W.  P.  Wood,  V.  C, 
■"  is  certainly  one  that  ought  to  be  avoided  by  any  person  who  is  not 
a.  consummate  master  of  the  art  of  conveyancing,  for  I  suppose  no 
■word  has  occasioned  more  difficulty."]  (y) 

{x)  4  M.  &  "Wels.  229. 

ly)  In  re  Gregsorfs  Trust,  33  L.  J.,  Ch.  532. 
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*  CHAPTER  XLVIII. 

WORDS    REFERRING    TO    DEATH   SIMPLY,   WHETHER   THEY    RELATE 
TO   DEATH   IN   THE   LIFETIME   OF   THE   TESTATOR. 

Where  a  bequest  is  made  to  a  person,  with  a  gift  over  in  case  of  his 
death,  a  question   arises   whether  the   testator   uses   the  .. 
words   "  in  case  of,     in  the  sense  of  at  or  from,  and  the  death' 

'  •'  '  &o.,  to  what 

thereby  as  restrictive  of  the  prior  bequest  to  a  life  inter-  ^^gj*'®' 
est,  i.  e.;  as  introducing  a  gift  to  take  effect  on  the  decease 
of  the  prior  legatee  under  all  circumstances,  or  with  a  view  to  create 
a  bequest  in  defeasance  of  or  in  substitution  for  the  prior  one,  in  the 
event  of  the  death  of  the  legatee  in  some  contingency.     The  difficulty 
in  such  cases  arises  from  the  testator  having  applied  terms  of  con- 
tingency to  an  event  of  all  others  the  most  certain  and  inevitable,  and 
to  satisfy  which  terms  it  is  necessary  to  connect  with  death  some  cir- 
cumstance in  association  with  which  it  is  contingent ;  that  circumstance 
naturally  is  the  time  of  its  happening;  and  such  time, 
where    the   bequest   is   immediate  (i.  e.,  in   possession,)  bequest  is 
necessarily  is  the  death  of  the  testator,  there  being  no 
other  period  to  which  the  words  can  be  referred.  1 

1.  So,  too,  Briggs  V.  Shaw,  9  Allen  516 ;  Cowley  v.   Knapp,   13  Vroom   297.    In 

Fulton  V.  Fulton,  2  Grant  Cas.  28  ;  Ash  v.  which  case  it  was  said  by  Dixon,  J. : 

Coleman,  24  Barb.  645 ;  Traver  v.  Schell,  "  Now,  in  the  present  case,  there  is  not 

20  N.  Y.  89  ;  Hamilton  v.  Boyles,  1  Brev.  only  a  contingency  suggested  by  the  cir- 

414 ;  Karker's  Appeal,  60  Penna.  St.  141.  cnmstances  of  the  testatrix,  diflferent  from 

And  a  fortiori  where  the  will  provides  the  death  of  her  husband  in  her  own  life- 
that  a  legacy  "shall  not  lapse  by  the  time,  but  the  very  words  in  which  she  re- 
death  of  either  of, my  said  children  but  fers  to  the  contingency  provided  for,  indi- 
lu  case  of  such  death"  shall  go  over,  cate  that  it  was  not  such  a  lapse.  She 
Herbert  v.  Tuthill's  Ex'r,  Saxt.  141.  says,  '  in  case  of  anything  happening  us.' 

But  in  construing  a  will,  it  will  be  con-  Here,  as  has  been  remarked,  she  puts  her- 

cluded  that  the  testator  contemplated  and  self  and  her  husband  in  the  same  category, 

made  provision   for  a  lapse  only  when  She  no  more  refers  to  her  surviving  him 

there  is  a  clear  intimation  to  that  effect,  than  she  does  to  his  surviving  her.    The 
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Hence  it  has  become  an  established  rule,  that  where  the  bequest  is 
simply  to  A,  and  in  case  of  his  death,  or  if  he  die,  to  B,  A  surviving 
the  testator  takes  absolutely,  (a) 


•question  of  survivorship  was  not  in  her 
thoughts  at  all.  Her  mind  was  on  the 
travels  abroad,  for  which  she  and  her 
husband  were  preparing,  and  her  purpose 
was  that  if,  in  the  course  of  those  travels, 
death  should  overtake  them,  then  this 
■will  should  be  operative.  This  was  the 
contingency  which  led  her  to  speak  of 
their  death  as  a  thing  which  might  or 
might  not  happen;  and  it  was  very- 
natural  that,  in  view  of  it  as  a  not  im- 
probable event,  she  should  make  the  de- 
vise which  this  will  contains.  If  it 
should  come  to  pass,  her  husband  would 
not  have  an  opportunity  of  enjoying  her 
■estate  under  her  earlier  will,  and  there 
remained  only  her  own  kindred  as  objects 
■of  her  affection  and  bounty.  Having 
then  this  contingency  to  meet  the  expres- 
sions of  the  will,  the  arguments  in  favor 
of  the  notion  that  the  testatrix  contem- 
plated only  a  lapse,  are  not  strong  enough 
to  constrain  the  mind  to  adopt  it.  They 
do  not  amount  to  that  '  very  particular 
intimation  of  intention'  which"  Lord 
Loughborough  required  to  lead  him  to 
4such  a  conclusion." 

So  where  the  gift  is  to  testator's  chil- 
dren, and  if  they  should  die  before  his 
widow,  over,  death  in  testator's  lifetime, 
as  well  as  after,  is  intended,  Goodall  d. 
McLean,  2  Bradf  306  ;  Ware  v.  Fisher,  2 
Yea.  578';  and  in  like  manner  where  the 
gift  is  in  remainder  after  a  life  estate  to 
testatoi-'s   "  surviving  children  and   the 


issue  of  such  of  them  as  may  have  died 
leaving  issue,"  Teed  v.  Morton,  60  N.  Y. 
506. 

In  Theobald  on  Wills,  p.  336,  the  fol- 
lowing rules  are  laid  down  for  the  con- 
struction of  such  clauses : 

"  1.  If  there  is  an  immediate  gift  to  A, 
and  a  gift  over  in  case  of  his  death,  or 
any  similar  expression  implying  the  death 
to  be  a  contimgent  event,  the  gift  over 
will  take  effect  only  in  the  event  of  A's 
death  before  the  testator.  Lord  Bindon 
V.  Earl  of  Suffolk,  1  P.  Wms.  96 ;  Cam- 
bridge V.  Bous,  8  Ves.  12;  Origan  v. 
Baines,  7  Sim.  40  ;  Taylor  v.  Stainton,  2 
Jur.  (N.  S.)  634. 

"  So,  too,  a  gift  to  several,  and  in  case 
of  the  death  of  either  in  the  lifetime  of 
the  others  or  other,  was  confined  to  the 
death  before  the  testator,  the  death  of  one 
before  the  other  being  a  certain  and  not  a 
contingent  event.  Howard  v.  Howard, 
21  B.  550. 

"  It  makes  no  difference  that  the  gift  in 
case  of  A's  death  is  to  his  children.  Slade 
V.  Milner,  4  Mad.  144 ;  Schenok  v.  Agnew, 
4  K.  &  J.  405. 

"And  this  construction  has  been  adopted 
where  the  gift  over  was  'in  case  of  his 
decease  or  at  his  decease.'  Arthur  *. 
Hughes,  4  B.  506. 

"  But,  as  a  rule,  when  there  is  a  gift  to 
A  indefinitely,  followed  by  a  gift  ai  his 
decease,  A  will  take  only  a  life  interest. 
Constable  v.  Bull,  3  De  G.  &  S.  411 ; 


(a)  Lowfleld  v.  Stoneham,  2  Stra.  1261 ; 
{Northey  v.  Burbage,  Pre.  Ch.  471] ; 
Hinckley  v.  Simmons,  4  Ves.  1 60  ;  King 
V.  Taylor,  5  Ves.  806  ;  [Turner  v.  Moor, 
6  Ves.  556]  ;  Cambridge  v.  Rous,  8  Ves. 
12  ;  Webster  v.  Hale,  Id.  410  ;  Ommaney 
V.  Bevan,  18  Ves.  291 ;  Wrights.  Stephens, 
4  B.  &  Aid.  574.     But  see  Billings  v.  San- 


dom,  1  B.  C.  C.  393 ;  Nowlan  v.  Nelligan, 
Id.  489  ;  Lord  Douglas  v.  Chalmer,  2  Ves., 
Jr.,  501  ;  also  Chalmers  i;.  Storil,  2  Ves. 
&  B.  222.  As  to  a  similar  question  aris- 
ing on  the  word  or,  as  in  a  gift  to  A  "  or 
his  children,"  see  post  p.  *758 ;  also  1 
Euss.  165. 
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The  case  of  Trotter  v.  Williams  (6)  appears  to  have  carried  this 
■t'Oiistruction  to  a  great  length.     J.  S.  bequeathed  to  A  £5t)0,  to  B 
£500,  and  in  like  manner  gave  £500  apiece  to  five  others,  <']jcmydie," 
and  if  any  died,  then  her  legacy,  and  also  the  residue  of  his  ^nolli^me 
personal  estate,  to  go  to  such  of  them  as  should  be  then  "Z  "^ '«»'«'o'- 
living,  equally  to  be  divided  betwixt  them  all.     The  court  held  *that 
these  words  referred  to  a  dying  before  the  testator,  so  that  the  death 
of  any  of  the  legatees  after  would  not  carry  it  to  the  survivors. 

The  word  "  then  "  seemed  to  present  some  dif55culty  in  the  way  of 
the  construction  adopted  in  this  case.  It  followed  immediately  after 
the  reference  to  the  death  of  the  legatees,  and  might  with  great  plausi- 
bility have  been  held  to  refer  to  that  event  whenever  it  should  hap- 
pen ;  for  a  testator  could  hardly  intend  to  make  existence  at  a  period 
anterior  to  his  own  death  a  necessary  qualification  of  a  legatee.  This 
case  exhibits  the  extreme  point  to  which  the  construction  in  question 
has  been  carried. 


Waters  v.  Waters,  26  L.  J.,  Ch.  624; 
Adams'  Trust,  14  W.  E.  18 ;  Joslin  v. 
Hammond,  3  M.  &  K.  110 ;  Keid  v.  Eeid, 
25  B.  469. 

"  2.  A  gift  over  '  in  case  of  the  death 
of  A'  has  been  construed  as  equivalent 
to  'after  his  death'  in  the  following 
cases : 

"  a.  Where  the  gift  is  only  of  a  life  in- 
terest, and  the  remainder  would  otherwise 
be  undisposed  of.  Smart  v.  Clark,  3  Kuss. 
365 ;  Tilson  v.  Jones,  1  K.  &  M.  553. 

"  6.  Where  the  testator  has  given  the 
absolute  interest  in  another  legacy  in  ex- 
press terras,  or  has  shown  an  intention  to 
provide  in  all  events  for  the  person  to 
take  '  in  case  of  the  death  of  A,'  or  has 
expressly  provided  for  the  death  of  the 
legatee  in  his  lifetime  with  regard  to 
another  legacy  to  the  same  legatee,  there 
is  ground  for  arguing  that  the  gift  over 
in  case  of  the  death  of  A  was  to  take 
effect  upon  his  death  at  any  time.  Bill- 
ings V.  Sandom,  1  B.  C.  C.  393  ;  Nowlan 
V.  Nelligan,  1  B.  C.  C.  489 ;  Douglas  v. 
Chalmer,  2  Ves.,  Jr.,  501. 

"  3.  If  the  gift  is  after  a  life  estate,  or 
a  time   is  appointed    for  payment,   the 


words  '  in  case  of  death '  refer  to  death 
at  any  time  before  the  vesting  in  posses- 
sion, whether  before  or  after  the  testator. 
Hervey  v.  M'Laughlin,  1  Pr.  264  ;  John- 
son V.  Antrobus,  21  B.  556 ;  Bolitho  xi. 
Hillyar,  34  B.  180 ;  and  see  James  v. 
Baker,  8  Jur.  750. 

"  It  appears  that  a  gift  after  a  life  in- 
terest to  executors  for  their  trouble,  with 
a  gift  over  in  case  of  death,  would  prima 
fcide  mean  death  before  the  testator. 
Green  v.  Barrow,  10  Ha.  459. 

"  4.  In  the  case  of  realty  a  devise  to  A 
sirnply  in  a  will  before  the  wills  act,  and 
in  case  of  his  death  over,  would  perhaps 
be  construed  as  to  A  for  life,  and  after  his 
death,  over.  Bowen  v.  Scowcroft,  2  Y.  & 
C,  Ex.  640;  see,  however,  Wright  v. 
Stephens,  4  B.  &  Aid.  574. 

"  On  the  other  hand,  if  the  devise  gives 
A  the  fee,  a  gift  over  in  case  of  A's  death, 
will  be  held  to  refer  to  his  death  before 
the  testator.  Eogers  v.  Eogers,  7  W.  E. 
541." 

(b)  Pre.  Ch,  78,  2  Eq.  Cas.  Ab.  344,  pi. 
2.  [See  also  Taylor  v.  Stainton,  2  Jur. 
(N.  S.)  634. 
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[The  rule  has  been  held  to  apply  where,  after  a  gift  to  several,  there 
"  In  case  of  ^^^  ^  bequcst  over  "  in  case  of  the  death  of  either  in  the 
MthCT  b*ifore  lifetime  of  the  others  or  other ;"  on  the  ground  that  the 
the  other."  additional  words  did  not  make  the  event  of  death  more 
contingent :  it  being  a  certainty  that  one  must  die  in  the  lifetime  of 
the  other.]  (c) 

There  are,  however,  a  few  cases  of  immediate  bequests  in  which 
the  words  under  consideration  have  been  construed  to  re- 

Cases  of  con-        n  i        i  •  ■  i  i 

trary  con-  fer  to  death  at  any  time,  and  not  to  the  contingent  event 

struction.  .        . 

of  death  in  the  lifetime  of  the  testator ;  but  in  each  there 
seems  to  have  been  some  circumstance  evincing  an  intention  to  use  the 
words  in  that  rather  than  in  the  ordinary  sense.  Thus,  the  circum- 
stance of  the  testator  having  bequeathed  other  property  to  the  same 
person,  to  be  "at  her  own  disposal," "has  been  considered  to  indicate 
that  the  testator  had  a  different  intention  in  the  instance  in  question. 

In  Billings  v.  Sandom  {d)  the  testator,  being  at  Gibraltar,  be- 
"  In  case  of  qucathcd  to  his  sister  A  (who  was  in  England)  £1000, 
cons?r™d  of  ^^^  '>■'"'  ^"^^  °f  ^"^  demise  he  gave  to  B  £800,  and  to  C 
her  death.  ^gOO.  And  he  bequeathed  unto  A,  whom  he  left  exec- 
utrix, whatever  goods  chattels  and  money  should  be  due  to  him  at  the 
time  of  his  decease,  "to  be  disposed  of  as  she  should  think  proper.'^ 
Lord  Thurlow  said  the  testator  intended  to  give  a  share  of  his  bounty 
to  his  sister,  and  also  to  the  others.  The  word  "  and  "  implied  this  ; 
therefore  she  should  take  it  for  life,  and  then  they  should  take  it.  As 
to  the  residuary  devise,  he  meant  that  she  should  take  that  unfettered, 
at  her  own  disposal,  but  the  othei'  fettered  *by  the  gift  over.  This  case 
has  been  referred  to  by  Sir  W.  Grant  (e)  as  decided  upon  the  contrast 
afforded  by  the  residuary  clause. 

In  Nowlan  v.  Nelligan  (/)  the  bequest  was  in  these  words  :  "  I  give 
and  devise  unto  my  beloved  wife  H.  N.  all  my  real  and  personal 
estate :  I  make  no  provision  expressly  for  ray  dear  daughter,  knowing 
that  it  is  my  dear  wife's  happiness,  as  well  as  mine,  to  see 
death  hap"  her  comfortably  provided  for ;  but  in  case  of  death  hap- 
Sot  confined  pening  to  my  said  wife,  in  that  case  I  hereby  request  my 
lifetime  of  the  friends  S.  and  H.  to  take  care  of  and  manage  to  the  best 
advantage  for  my  daughter  H.  all  and  whatsoever  I  may 

(c)  Howard  v.  Howard,  21  Beav.  550.  (d)  1  B.  C.  0.  393. 

See  Underwood  v.  Wing,  4  D.,  M.  &  G.  (e)  8  Ves.  22. 

659,  8  H.  L.  Cas.  199  (Wing  v.  Angrave.)]  {/)  IB.  C.  C.  489. 
[vol.  II.  *754] 
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die  possessed  of."  Lord  Thurlow  said  it  was  impossible  to  tell  with 
precision  what  was  the  testator's  meaning,  but  be  thought  it  too  much 
to  determine  that  "  in  case  of  death  happening "  meant  dying  in  the 
husband's  {i.  e.,  the  testator's)  lifetime;  that  therefore  the  meaning 
must  be  supposed  to  be  in  the  event  of  her  death  whenever  it  should 
happen. 

Of  this  case  Sir  W.  Grant  (g)  has  said,  "  It  was  evident  that  some 
.  benefit  was  intended  for  the  daughter,  but  it  was  doubtful,  g;^^  Grant's 
as  the  extent  was  not  clearly  expressed,  whether  it  could  Ncwtai «? 
be  made  effectual  by  imposing  a  trust  upon  the  will  ^'^^'s^"' 
(qvoere  wife  ?).  Some  benefit,  however,  wag  evidently  intended  for  the 
daughter,  and  none  could  be  assured  to  her  except  by  limiting  her 
mother  to  an  interest  for  life."  v 

These  cases  show  that,  in  the  opinion  of  Lord  Thurlow,  very  slight 
circumstances  sufiBce  to  make  the  words  under  consideration  refer  to 
death  at  any  period ;  but  no  case  has  perhaps  gone  so  far  in  adopting 
this  construction  as  Lord  Douglas  v.  Ohalmer,  (A)  where  a  testatrix 
bequeathed  her  residuary  personal  estate  for  and  to  the  use  and  behoof 
of  her  daughter  Frances  Lady  D.,  and  in  case  of  her  decease  to  the 
use  and  behoof  of  her  (Lady  D.'s)  children,  share  and 

1  1  •  -I  1  "In  case  of," 

share  alike,  to  whom  her  said  trustees  and  executors  were  construed  of, 

1  •  1  •  1  ■  1  death. 

to  account  for  and  pay  over  and  assign  the  said  residue. 
By  a  codicil  the  testatrix  gave  a  ring  to  her  daughter  Lady  D.,  [and 
her  wearing  apparel  to  A,  or  if  A  should  be  dead  before  her,  then 
over.]  Lord  Loughborough  treated  the  notion,  that  the  testatrix  in- 
tended to  provide  for  the  event  of  Lady  D.  dying  in  her  lifetime  as 
contrary  to  the  natural  import  of  the  words,  and  the  distinction  be- 
tween the  expression  used,  and  at  or  from  her  decease,  as  too  subtle. 
He  also  relied  *upon  the  bequest  of  the  ring  in  the  codicil,  which  he 
observed  was  inconsistent  with  the  supposition  of  her  taking  the  whole 
interest  in  the  residue;  but,  if  she  took  it  for  life  only,  was  very 
natural.  And  he  observed  that,  under  the  circumstances  which  had 
happened,  there  was  no  other  way  by  which  the  testatrix's  bounty  could 
reach  the  children,  but  by  giving  to  Lady  D.  for  life,  and  the  capital 
to  the  children. 

The  reliance  which  was  placed  on  these  circumstances 
shows  that  Lord  Loughborough  did  not  intend  to  con-  Lord  Douglas 

,,,.,..,,  «  ''>■  Chalmer. 

trovert  the  general  rule,  which  is  still  more  apparent  irom 
(g)  8  Ves.  22.  W  2  Ves.,  Jr.,  501. 

2  Q     [vol.  n.  *7551 
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Iiis  subsequent  decision  in  Hinckley  v.  Simmons,  (is)  where  a  be- 
quest of  all  the  testatrix's  "  fortune "  to  A,  and  "  in  case  of  her 
death  "  to  B,  was  held  to  confer  an  absolute  interest  on  A  surviving 
the  testatrix.  And  this  has  been  followed  by  several  other  de-. 
cisions.  {k) 

It  might  seem,  perhaps,  that  Lord  Douglas  v.  Chalmer  goes  to 

establish   an  exception   to   the  construction  in  question, 

in  gifts  to  where  the  first  gift  is  to  the  parent  and  the  second  to  the 

children ;   but  this  hypothesis  is  not   only  unsound  in 

principle,  but  is  contradicted  by  subsequent  authority. 

Thus,  in  Webster  v.  Hale,  {I)  where  the  testator  bequeathed  certain 
'  stock  for  the  use,  exclusive  right  and  property  of  his  sister 

she  happen  to  C,  hut  should  she  happen  to  die  then  to  her  children ;  and  the 
to  ^e  restrio-  testator  also  bequeathed  to  his  sister  H.  certain  stock,  and 
in  case  of  her  death  to  be  divided  among  her  children. 
Sir  W.  Grant  held  that  C.  surviving  the  testator  was  entitled  to  her 
legacy  absolutely:  he  remarked  that  the  word  "but"  strengthened 
this  construction,  being  disjunctive,  and  implying  that  the  children 
were  to  take  in  an  event  different  from  that  on  which  the  parent  was 
to  take.  The  other  bequest  to  H.,  he  observed,  was  in  the  very  terms 
of  Lord  Douglas  v.  Chalmer,  and,  if  that  stood  alone,- he  should  be 
bound  to  the  same  construction ;  but  he  thought  it  sufficiently  clear 
that  C.  was  to  take  absolutely,  and  he  could  not  from  the  very  slight 
variation  collect  a  different  intention  as  to  the  other  sister.  It  seems, 
therefore,  that  the  M.  E.  did  not  think  the  gift  of  the  ring  in  Lord 
Douglas  V.  Chalmer  made  any  real  difference. 

The  absence  of  any  distinction  where  the  respective  bequests  are  to 

parent  and  children  is  still  further  evident  from  Sladei). 

he"death°        Milner,  (m)  where,  under  a  bequest  to  A,  "  and  in  case  of 

tes?ator's°         her  *  death"  to  be  equally  divided  between  her  children. 

Sir  J.  Leach  held  that  A,  having  survived  th6  testatrix, 

took  an  absolute  interest. 

And  it  is  of  course  equally  immaterial  that  the  substituted  gift 
confers  a  life  interest  only  on  the  first  taker,  and  the  ulterior  interest 
on  a  third  person,  (n) 

Another  case  exemplifying  the  construction  now  under  consideration 

(t)  4  Ves.  160.  (m)  4  Mad.  144;  [and  Schenk  v.  Ag- 

{k)  See  cases  cited  ante  p.  *752.  new,  4  K.  &  J.  405.] 

(I)  8  Ves.  411.  (n)  Crigan  v.  Baines,  7  Sim.  40. 
[vol.  ti.  *756] 
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is  Clarke  v.  Lubbock,  (o)  where  a  testator  bequeathed  the    , 

'  ^   '  .    ^  "In  the  event 

residue  of  his  property  to  A  and  B,  the  interest  to  be  of  the  death 

r      r       J  J  of  either" 

paid  for  their  support;  but  in  the  event  of  the  death  of  IJ" "^'''^ °°"' 
either,  the  whole  of,  the  interest  to  be  paid  to  the  sur- 
vivor ;  and  on  his  or  her  demise,  should  they  leave  no  children,  then 
over :  Sir  J.  K.  Bruce  held  that,  both  A  and  B  having  survived  the 
testator  and  left  children,  each  was  entitled  to  one  moiety,  the  words 
in  question  being  construed  to  refer  to  death  in  the  testator's  lifetime. 
[Where,  however,  ai  testator  left  all  his  property  to  his  son  charged 
with  an  annuity  to  his  widow ;  "  but  should  the  hand  of 
death  fall  on  my  widow  and  son,"  then  over;  Lord  Cran-  testator  re- 

■^  »  ,  ferred  to  the' 

worth  held  that  the  use  of  the  word  "  widow "  showed  "Jeath  of  Us 

widow, 

that  the  gift  over  could  not  have  been  intended  to  take 
effect  on  an  event  which  was  to  happen  in  the  testator's  own  life- 
time.] (jp) 

But  although  in  the  case  of  an  immediate  gift  it  is  generally  true 
that  a  bequest  over,  in  the  event  of  the  death  of  the  pre- 

T         1  n  1  •  .        1       i.n       Rule  where    ' 

cedmg  legatee,  refers  to  that  event  occurrmg  in  the  life-  bequest  is 
time  of  the  testator,  yet  this  construction  is  only  made  ex 
necessitate  rei,  from  the  absence  of  any  other  period  to  which  the 
words  can  be  referred,  as  a  testator  is  not  supposed  to  contemplate  the 
event  of  himself  surviving  the  objects  of  his  bounty ;  and,  con- 
sequently, where  there  is  another  point  of  time  to  which  such  dying 
may  be  referred  (as  obviously  is  the  case  where  the  bequest  is  to  take 
effect  in  possession  at  a  period  subsequent  to  the  testator's  decease,) 
the  words  in  question  are  considered  as  extending  to  the  event  of  the 
legatee  dying  in  the  interval  between  the  testator's  decease  and  the 
period  of  vesting  in  possession.  2 

(o)  1  Y.  &  C.  C.  C.  492.     [See  also  Ar-  the  court,  it  was   said    by  Dixon,   J. : 

thur  V.  Hughes,  4  Beav.  506  ;  Duhamel  v.  "  Since,  in  order  to  reach  the  conclusion 

Ardovin,  2  Ves.  163.  that  these  words  refer  to  death  generally, 

(p)  Eandfield  v.  Randfield,  2  De  G.  &  whenever  it  may  happen,  it  is  necessary 

J.  57.     Compare  Taylor  v.   Stainton,   2  to  reject,  altogether,  the  idea  of  contin- 

Jur.  (N.  S.)  634,  635.]       '  gency  which  the  words  naturally  import, 

2.  Cowley  v.  Knapp,  13  Vroom  297.  I  think  that  conclusion  should  be  adopted 

In  this  case  the  will  was  contingent,  the  only  when  all  others  are  excluded,  and  I 

testatrix  and  her  husband  being  about  to  agree  with  the  plaintiffs  that  it  is  not 

travel  in  Europe,  and  commenced  with  warranted  in  the  present  case.    The  tes- 

the  words,  "  In  case  of  anything  happen^  tatrix  had    in    mind    something  which 

ing  us."     In  pronouncing  the  opinion  of  might  or  might  not  happen.    It  is  possi- 
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Thus,  iu  Hervey  v.  M'Lauchlin,  (g).  where  a  testatrix  bequeathed 

*two  several  sums  of  stock  to  a  trustee,  in  trust  to  pay  the  dividends 

to  T.  for  life,  and  after  her  death  she  gave  the  said  two  sums  to  G.,. 

E.  and  E.,  the  three  children  of  T.,  iu  equal  shares,  and  in  case  of  the 

death  of  either  of  them,  the  share  of  such  as  mia;ht  die  to 

"  In  case  of  t/         .  •/  /  o 

the  death "        go  to  aud  belong  to  the  children,  or  child  if  but  one,  of 

referred  to  °  ° .  .       i     ,  '  ,  , 

periodo/pos-  '  the  persoDS  SO  dying.    G.  survived  the  testatrix,  and  died 

session,  ... 

in  the  lifetime  of  the  mother,  the  legatee  for  life ;  and  it 
was  contended  that  the  words  "  in  case  of  the  death  "  of  l^he  legatees 
referred  to  a  dying  in  the  lifetime  of  the  testatrix,  and  therefore  that 
the  children  were  not  entitled.  But  the  court  considered  that  the  in- 
tention of  the  testatrix  was  to  substitute  the  children  of  those  dying 
in  the  lifetime  of  the  legatee  for  life  iu  the  place  of  their  parent,  and 
that  therefore  the  parents  took  vested  interests  on  the  death  of  the 
testator,  subject  to  be  divested  in  the  event  specified. 

On  this  principle,  too,  it  should  seem  that  in  the  case  of  a  bequest 
to  A  at  the  age  of  twenty-one  years,  and  in  the  event  of  his  death  then 
over  to  another,  the  words  would  be  construed  to  mean,  in  the  event 
of  his  dying  under  twenty-one  at  any  time,  (r) 

[And  the  same  construction  has  obtained  where  payment  only,  and 
not  vesting,  was  postponed  to  a  stated  period,  (s) 

But  such  words  are  not  confined  to  the  event  of  death  happening^ 

in  the  interval  between .  the  testator's  decease  and  the 

death "  in-        period  of  vcsting  in  possession  ;  they  apply  also  to  the 

in  .testator's       cHse  of  death  happening  before  the  testator's   decease, 

lifetime.  .  .  . 

which  is,  indeed,  within  the  literal  meaning  of  the  words. 
Thus,  in  Le  Jeune  v.  Le  Jeune,  (t)  where  a  testator  gave  all  his  estates 
to  his  wife  for  life,  and  at  her  death  to  be  sold,  if  necessary,  and 
divided  into  five  equal  shares,  one  of  which  he  directed  to  be  paid  to 
each  of  his  four  sons  that  should  be  living  at  her  death ;  and  in  case 

ble  to  believe  that  she  had  in  mind  the  Nott's  Trusts,  W.  N.  1875,  p.  ,244.] 
death  of  her  husband  before  her  own  ;  but        (r)  See  Hoipe  v.  Pillans,  2  My.  &  K. 

many  cases  have  held  that  this  interpre-  24. 

tation  is  to  be  entertained  only  when  no        [(s)  James  v.  Baker,  8  Jur.  750.    And 

other  reasonable  contingency  can  be  dis-  see  Monteith  if.  Nicholson,  2  Kee.  719, 

covered."  post, 

(q)  1  Pri.  264.   See  also  Moon  d.  Fagge        (i)  2  Kee.  701 ;  Cambridge  v.  Ecus,  25- 

V. '  Heaseman,   Willes   138  ;    Galland   v.  Beav.  417,  418  ;  and  see  analogous  cases 

Leonard,  1  Sw.  161 ;  Girdlestone  v.  Doe,  (Walker  v.  Main,  &c.,)  cited  ch.  XLIX., 

2  Sim.  225,  stated  ante  vol.  I.,  p.  *517 ;  l  1. 
[Bolitho  V.  Hillyar,  34  Beav.  180  ;  In  re 
[vol.  II.  *757] 
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of  either  of  their  deaths  his  share  to  be  paid  to  his  issue,  if  no  issue 
to  be  divided  among  the  survivors.  One  of  the  sons  died  before  the 
testator,  leaving  a  child,  and  Lord  Langdale,  M.  R.,  held  that  this 
■child  was  entitled  to  the  share  which  its  parent  would  have  been 
entitled  to  if  he  had  been  living  at  the  wife's  death.' 

In  Green  v.  Barrow,  (m)  a  testator  gave  £1000  in  trust  for  one  *for 
life,  and  after  his  decease  gave  £400,  part  of  it,  to  A  and 

x>/i  /*  t  '  \  t  I'l  Construetion 

x>  (who  were  two  of  his  executors.)     part  and  part  alike,  of  words  "in 

,    ^  '/      r  f  }    case  of  death " 

that  IS  say,  £200  to  A  and  £200  to  B,  for  the  trouble  influenced  by 

,  ,  reason  as- 

they  may  have  in  execution  of  this  my  will;  but  in  case  signed  for 

J  J  J  J  prior  bequest. 

of  either  of  their  death,  I  give  to  the  survivor,  and  in 
case  of  both  their  deaths  to  the  heirs,  executors  and  administrators  of 
such  survivor,  £200  only."  Sir  W.  P.  Wood,  Y.  C,  thought  that, 
if  the  will  had  ended  with  the  gift  to  the  survivor,  death  in  the  life- 
time of  the  testator  would  have  been  the  better  construction,  on 
account  of  the  reason  expressly  given  for  the  bequest  being  the  trouble 
■of  executing'  the  will,  which  the  executor  would  incur  immediately 
«pon  the  testator's  death  :  but  the  difficulty  was  on  the  subsequent 
-words  "in  case  of  both  their  deaths,"  &c. :  the  testator  must  be  taken 
■to  refer  to  the  same  time  when  he  spoke  of  the  death  of  both  as  when 
lie  spoke  of  the  death  of  either ;  and  if  the  words  were  referred  to 
death  in  the  lifetime  of  the  testator,  the  effect  would  be  that  the  testa- 
tor gave  a  legacy  to  the  representative  of  the  survivor,  though  that 
survivor  died  in  his  lifetime ;  and  the  reason  assigned  for  the  gift 
altogether  failed.  He  therefore  held,  though  he  confessed  he  did  not 
feel  clear  upon  the  point,  that  on  the  death  of  one  between  the  deaths 
of  the  testator  and  the  tenant  for  life,  the  survivor  became  entitled  to 
£200.] 

And  here  it  may  be  observed,  that  those  cases  in  which  the  word 
^'or"  has  been  construed  as  introductory  to  a  substitu-  «or"  used 
tional  bequest  (in  which  sense  it  seems  to  be  tantamount  to  ^"^  in'S*" 
the  words  "  in  case  of  the  death  ")  present  a  distinction  be-  "■'• 
tween  immediate  and  future  gifts  similar  to  that  which  has  been  just 
pointed  out.  Thus,  a  legacy  to  A  or  to  his  children,  or  to  A  or  his 
heirs,  is  construed  as  letting  in  the  children  or  next  of  kin  ("  heirs " 
being  in  reference  to  [such  a  gift  of]  personal  estate  construed  as 
synonymous  with  next  of  Mn)  in  the  event  of  A  dying  in  the  lifetime 
■of  the  testator ;  while,  on  the  other  hand,  a  bequest  to  A  for  life,  and 

(«)  10  Hare  459.] 

[vol.  II.  *758] 
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after  his  decease  to  B  or  his  children,  is  held  to  create  a  substitutional 
gift  in  favor  of  the  children  of  B,  in  the  event  of  B  dying  in  the  life- 
time of  A.  (x)  [And  where  two  legacies  are  given  by  the  same  wilL 
to  A  or  his  issue,  one  immediate,  the  other  after  a  life  estate,  the  words- 
*of  substitution  refer  in  the  former  case  to  the  death  of  the  testator,, 
and  in  the  latter  to  the  death  of  the  tenant  for  life.  (i/)  The  same 
words  thus  ojjerate  differently  according  as  they  are  applied  to  the  one 
legacy  or  the  other.] 

It  should  be  noticed  that  the  construction  of  the  words,  "  in  case 
of  the  death,"  which  makes  them  provide  against  the 

Distinction  n     i       i  i 

where  prior  event  of  the  legatee  dymg  m  the  testator  s  lifetime,  ap- 
p^^siy  *»■  plies  only  when  the  prior  gift  is  absolute  and  unrestricted,, 
and  not  where  such  legatee  takes  a  life  interest  only;  for,, 
if  a  testator  bequeaths  the  interest  of  a  sum  of  money  to  A  expressly 
for  life,  "  and  in  case  of  his  death  "  to  B,  the  irresistible  inference  is,, 
that  these  words  are  intended  to  refer  to  the  event  on  which  the  prior 
life  interest  will  determine,  and  that  the  bequest  to  B  is  meant  to  be,, 
not  a  substituted  but  an  ulterior  gift,  to  take  effect  on  the  death  of  A 
whenever  that  event  may  happen.  3 

Thus,  in  Smart  v.  Clark,  (z)  where  a  testator  gave  to  his  son  E.^ 
who  was  then  at  sea,  the  interest  of  £500  stock  during  his  life,  if  he 
came  to  claim  the  same  within  five  years  after  the  testator's  decease  ,- 
but  if  he  should  die,  or  not  come  to  claim  the  same  within  the  time 
limited,  then  he  gave  the  said  stock  to  the  children  of  his  daughter 
A.,  with  the  interest  that  might  be  due  thereon.  E.  claimed  within 
the  five  years,  and  received  the  dividends  until  his  death,  when  the 
children  of  A.  filed  a  bill  to  obtain  'a  transfer;  and  Sir  J.  S.  Copley, 
M.  R.,  on  the  authority  of  Billings  v.  Sandom,  (a)  held  that  they  were 
entitled. 

It  is  singular  that  the  M.  R.  did  not  advert  to  the  circumstance  of 

(it)  Vide  cases  cited  vol.  I.,  p.  *517  ;  t).  Taylor,  2  K.  &  My.  416,  amte  p.  *406,  n. J 
[also  Burrell  v.  Baskerfield,  11  Beav.  525,        3.  Williamson  v.  Chamberlain,  2  Stockt. 

which  was  brought  wilhin  the  rule  by  373 ;    Beatty's   Adm'r   v.   Montgomery's 

reading  "  and  "  as  "  or."     In  re  Dawes'  Ex'r,  6  C.  E.  Gr.  (N.  J.)  324.    But  see 

Trusts,  4  Ch.  D.  210,  seems  contra,  sed  qu.  Pike  v.  Stephe.nson,  99  Mass.  188. 

{y)  Salisbury  v.  Petty,  3  Hare  86 ;  and        (s)  3  Euss.  365.     [See  also  Haddelsey 

see  In  re  More's  Trusts,  10  Hare  178 ;  -a.  Adams,  22  Beav.  266.] 
and  a  different  species  of  case,  Malcolm        (o)  But  as  to  which,  vide  ante  p.  *753. 
[vol.  IL  *759] 
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the  prior   bequest  being   expressly  for  life,  which  dis-      ^  ^^^  ^^ 
tinguished  the  case   before  him  from  all  that  had  been  Sj^J.'"- 
cited,  including  Billings  v.  Sandom  ;  whicli  case  stands 
upon  its  special  circumstances,  and  is  only  to  be  reconciled  with  sub- 
sequent authorities   on   the  ground  that  the  context  warranted  the 
construing  the  words  "and  in  case  of  her  demise"  to  mean  at  her 
demise. 

Where  the  prior  gift,  though  not  expressly  for  life,  comprises  the 
aunual  income  only  of  the  fund  which  is  the  subject  of  -where  prior 
the -bequest,  the  same  construction  seems  to  prevail  as  ^einoMn™** 
where  the  prior  gift  is  expressly  for  life.  °^^^' 

*Thus,  in  Tilson  v.  Jones,  (a)  where  a  testatrix  directed  the  interest 
of  certain  stock  and  a  canal  share  to  be  equally  divided  between  her 
son  and  daughter,  exclusive  of  any  husband  ;  and  in  case  of  the  death 
of  either,  then  the  whole  of  the  interest  to  the  survivor  ;  and  if  her 
son  should  not  be  in  England  at  the  time  of  her  decease,  then  the  exe- 
cution of  the  trusts  so  far  as  they  related  to  him  should  be  postponed 
until  his  return  ;  but  in  case  of  his  death,  then  the  trustees  should  pay 
the  whole  of  such  interest  to  her  daughter ;  and  in  case  of  her  death, 
the  testatrix  gave  the  whole  of  such  principal  and  interest  between  her 
niece  and  nephew ;  and  in  case  of  their  death  before  her  son  and 
daughter,  then  she  gave  the  principal  and  interest  at  the  deaths  of  the 
son  and  daughter  to  C.  M.  The  daughter  survived  the  son,  and 
claimed  to  be  absolutely  entitled  ;  but  Sir  J.  Leach,  M.  E.,  said  that 
the  testatrix  must  be  understood  as  if  she  had  expressed  herself  thus : 
^'  I  give  the  principal  and  interest  to  my  niece  and  nephew,  if  they 
shall  survive  my  son  and  daughter ;  and  if  they  shall  not  survive 
them,  then  to  C.  M."  She  could  not  refer  here  to  the  death  of  her 
son  and  daughter  in  her  lifetime ;  the  daughter  therefore  took  for  life 
only.  Besides  this,  the  testatrix  in  her  gift  to  her  son  and  daughter 
spoke  of  the  interest  only,  but  in  the  gift  over  she  spoke  of  the  principal 
and  interest. 

Consistently  with  the  principle  of  the  two  cases  just  stated  it  has 
been  held  that  the  words  under  consideration  succeeding  y^^^^^  tonow- 
an  indefinite  devise  of  land  would  (as  such  a  devise,  if  Jjjfe'deTiseof 
contained  in  a  will  which  is  subject  to  the  old  law,  confers  '°'°*- 
only  an  estate  for  life)  be  held  to  be  synonymous  with  "  after  the 

(a)  1  E.  &  My.  553. 

[vol.  II.  *760] 
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death,"  and  accordingly  the  estate  to  which  they  are  prefixed  is  a 
vested  remainder,  expectant  on  such  life  estate.  (6) 

Thus,  in  Bowen  v.  Scowcroft,  (e)  where  an  undivided  share  in  lands 
was  devised  to  W.  and  B.,  and  in  case  of  their  demise  the  testator 
devised  their  respective  shares  to  be  equally  divided  among  their  chil- 
dren or  their  lawful  heirs,  Alderson,  B.,  was  of  opinion  that,  as  this 
was  the  case  of  a  devise  of  land,  the  authorities  relating  to  personal 
estate  did  not  apply,  and  that  the  words  were  to  be  construed  "  after 
their  decease." 

It  seems  that,  where  a  testator  devises  an  estate  tail  to  a  person,  and 

— foiiowine  "  ^^  ^®  ^^^>"  ^^^^  ^^^^  *°  another,  the  words  "  without 
estate  tail.  issue"  are  supplied  to  render  it  consistent  with  that 
estate,  (d)  4 

(6)  Fortescue  v.  Abbott,  PoUex.  479,  T.  *486. 

Jones  79.  4.  See  Den  v.  Combs,  3  Harr.  (N.  J.) 

(c)  2  Y.  &  C.  640.  This  overrules  27 ;  Liston  v.  Jenkins,  2  "W.  Va.  62 ;  But- 
Lord  Eenyon's  suggestion  in  Goodtitle  v.  terfield  v.  Hamant,  105  Mass.  338 ;  Mo- 
Edmonds,  7  T.  R.  635.  Keehan  v.  Wilson,  53  Penna.  St.  74. 

(d)  Anon..  1  And.  33,  ante  vol.  I.,  p. 
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*  CHAPTER  XLIX. 


WORDS   REFERRING    TO    DEATH   COUPLED   WITH   A  CONTINGENCY — 
TO   WHAT   PERIOD   THEY   RELATE. 


I.  Death  of  Object  of  prior  Gift  in  Tes- 
tator's lifetime. — Substitution. 
II.  Death  of  Ol^ect  of  prior  Gift  after  Tes- 
tator's  death  (1)  where    there  is  a 
previous  Life  Interest,  (2)  where  there 


is  no  premous  Interest — Death  before 
Legacy  is  payable  (Emperor  e. 
Eolfe)  —  Death  mthovi  leaving 
Children  (Maitland  v.  Chalie.) 


The  distinction  between  the  cases  which  form  the  subject  of  the 
present  inquiry  and  those  discussed  in  the  last  chapter  is 
obvious.     There  it  was  necessary  either  to  do  violence  to  between  the 
the  testator's  language  by  reading  the  words  providing  cussed  in  the 

1  ^11  ,    .  1  ^    last  and  in 

against  tlie  event  or  death  as  applying  |o  the  occurrence  the  present 
of  death  at  any  time  (in  which  sense  death  is  not  a  con- 
tingent event,)  or  else  to  give  effect  to  the  words  of  contingency  by 
construing  them  as  intended  to  provide  against  death  within  a  given 
period. 

In  the  cases  now  to  be  considered,  however,  the  expositor  of  the 
will  is  placed  in  no  such  dilemma ;  for  the  testator  having  himself 
associated  the  event  of  death  with  a  collateral  circumstance,  full  scope 
may  be  given  to  his  expressions  of  contingency  without  seeking  for 
any  restriction  in  regard  to  time;  and  accordingly  there  seems  to  be 
no  reason  (unless  it  be  found  in  the  context  of  the  will)  why  the  gift 
over  should  not  take  effect  in  the  event  of  the  prior  legatee's  dying 
under  the  circumstances  described  at  any  period.  Cases  of  this  kind, 
however,  will  be  found  to  present  many  distinctions  which  require 
particular  attention.  The  cases  are  divisible  into  two  classification 
classes:  1.  Where  the  question  is,  whether  the  sub-  "''i'^ <««««• 
stituted  gift  takes  effect  in  the  event  of  the  prior  legatee  dying  under 
the  circumstances  described  in  the  testator's  lifetime.  2.  Where  the 
question  is,  whether  the  substituted   gift  takes   effect  in  the  event 
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of  the  prior  legatee  surviving  the  testator,  and  afterwards  dying 
under  the  circumstances  described ;  and  if  so,  whether  at  any  time 
subsequently. 

*I.  It  may  be  stated  as  a  general  rule,  that  where  the  gift  is  to  a 
Death  of  Ob-  designated  individual,  with  a  gift  over  in  the  event  of  his 
iifUn^testa-  dj'Mg  without  having  attained  a  certain  age,  or  under  any 
tor's  lifetime,  other  prescribed  circumstances,  (a)  and  the  event  happens 
accordingly  in  the  testator's  lifetime,  the  ulterior  gift  takes  effect  im- 
mediately on  the  testator's  decease,  as  a  simple  absolute  gift.  1 

In  the  early  case  of  Darrel  v.  Moles  worth,  {b)  where  a  legacy  of 

£50  was  given  to  D.  T.  at  twenty-one  or  marriage,  and 

tees  held  to        at  the  closc  of  his  will  (which  contained  several  pecuniarv 

be  entitled.  i  i    n      i         •/■  -,  ■,.-,, 

bequests,)  the  testator  added,  that  if  any  legatee  died  be- 
fore his  legacy  was  payable,  the  same  should  go  to  the  brothers  or 
sisters  of  such  legatee.  D.  T.  died  in  the  lifetime  of  the  testator  (it 
is  presumed  under  twenty-one,  (c)  though  the  fact  is  not  stated,)  and 
it  was  adjudged  that  it  was  no  lapsed  legacy,  but  went  to  the  sister  of 
the  legatee. 

So,  in  Willing  v.  Baine,  (d)  where  a  testator  bequeathed  £200  apiece 
to  his  children  [by  name,]  payable  at  their  respective  ages  of  twenty- 
one,  and  if  any  of  them  died  before  their  age  of  twenty-one,  then  the 
legacy  given  to  the  person  so  dying  to  go  to  the  surviving  children. 
One  of  the  children  died  in  the  testator's  lifetime  (a  minor,  it  is  pre- 
sumed, though  the  fact  is  not  stated,)  and  it  was  held  that  the  children 
living  at  the  death  of  the  testator  were  entitled  to  his  legacy. 

[The  construction  is  not  varied]  though  the  gift  over  be  of  the 
—thou  h  "legacy"    or    "share"   of    the  deceased   object — terms 

otthe^'^^  which  might  seem  in  strictness  to  apply  only  to  persons 
th?deoeaaed.     who,  by  Surviving  the  testator,  had  become  actual  objects 

[(a)  As  to  a  bequest  to  A,  with  a  gift  Hickman,  Id.  611 ;  Bretton  v.  Lethulier, 

over  in  case  lie  dies  intestate,  see  ante  p.  Id.  653 ;   but  see  Miller  v.  Warren,  Id. 

*15.]  207,  n.,  Raithby's  ed. 

1.  Teed  v.  Morton,  60  N.  Y.  502  ;  Law-  (c)  But  see  n.  (e),  infra. 

rence  v.  Hebbard,   1    Bradf.   252,   256  ;  (d)  Kel.  12,  2  Eq.  Cas.  Ab.  545,  pi.  22. 

Goodall  -u.  McLean,  2  Bradf.  306,  309 ;  The  report,  3  P.  W.  113,  omits  to  state 

Wms.  Ex'rs(6th  Am.ed.)  1318;  Stephens  that  the  children  were  named.    See,  fur- 

V.  Milnor,  9  C.  E.  Gr.  (N.  J.)  358,  374,  ther,  Benn  v.  Dixon,  16  Sim.  21 ;  Willetts 

375 ;  Dunlap  v.  Dmilap,  4  Desaus.  305,  v.  Willetts,  7  Hare  38 ;  Ive  v.  King,  16 

314 ;   Mebane  v.  Womack,  2  Jones  Eq.  Beav.  46 ;  In  re  Domvile's  Trust,  22  L. 

293  ;  May's  Appeal,  41  Penna.  St.  512.  J.,  Ch.  947  ;  Hues  v.  Jackson,  23  L.  J., 

(6)  2  Vern.  378.    See  also  [Ledsom  v.  Ch.  51.] 
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of  gift,  in  contradistinction  to  those  who,  dying  before  him,  could 
in  point  of  fact  have  no  "  share  "  or  "  legacy  "  under  the  will. 

Thus  in  Walker  v.  Main,  (e)  where  a  testator  devised  real  estate  to. 
his  wife  for  life,  remainder  to  a  trustee  in  trust  for  sale,  and  to  pay  the 
produce  among  his  children  and  grandchildren  *[in  manner  following : 
he  then  gave  £20  each  to  several  of  his  grandchildren  nominatim,  to 
be  paid  at  twenty-one  or  marriage ;  and  to  his  four  children  A,  B,  C, 
and  D,  all  the  residue  to  be  divided  amongst  them  equally  at  the  age 
of  twenty  one  or  marriage] ;  but  if  any  of  his  children  or  grandchild- 
ren should  happen  to  die  before  the  time  of  such  legacy  becoming  due 
and  payable,  then  he  bequeathed  the  part  or  share  of  the  child  or 
children  or  grandchildren  so  dying  unto  and  amongst  those  that  ■ 
should  be  then  living,  share  and  share  alike.  B  and  C  died  in  the 
testator's  lifetime,  and  it  was  held  that  their  shares  devolved  to  the 
survivors. 

Again,  in  Humphreys  v.  Howes,  (/)  where  a  testator  bequeathed 
the  residue  of  his  personal  estate  to  trustees  upon  trust  for  A,  B  and 
C,  for  their  lives,  and  to  the  survivor  for  life,  and  after  their  decease 
upon  trust  to  transfer  and  pay  the  same  to  E  (son  of  B)  and  F  (son 
of  C,)  share  and  share  alike ;  and  in  case  E  or  F  should  happen  to 
die  before  his  share  of  the  trust-money  should  become  payable  without 
leaving  issue  of  his  body,  then  his  share  to  go  to  the  survivor ;  and  iu 
case  both  should  die  before  their  shares  should  become  payable  with- 
out leaving  issue,  then  over.  E  died  in  the  testator's  lifetime  without 
issue.  It  was  contended  that  the  event  intended  to  be  provided 
against  was  the  death  of  the  legatees  after  the  testator's  decease,  until 
which  event  they  could  not  with  propriety  be  said  to  have  any 
"  shares  "  in  the  property ;  but  Sir  J.  Leach,  M.  R.,  held  that  Willing 
V.  Baine  was  applicable,  and  accordingly  that  the  ulterior  bequest 
took  effect  notwithstanding  the  death  of  the  legatee  in  the  testator's 
lifetime. 

So  in   Mackinnon  v.  Peach,  [g)  where  a  testator  directed  certain 

(e)  1  J.  &  W.  1.     [It  appears  that  B  (/)  1  E.  &  My.  639. 

had  attained  twenty-one,  E.  L.  1818,  B.  (g)  2  Kee.  555.    See  also  Ashling  v, 

2051.     "The  time  of  becoming  payable"  Knowles,  3  Drew.  593;    [In  re  Green's 

was  therefore  held  not  to  arrive  until  both  Estate,  1  Dr.  &  Sm.  68.]     But  compare 

events  had  happened,  viz.,  majority  (or  these  cases  with  Eider  v.  Wager,  2  P.  W. 

marriage)  and  the  death  of  the  testator.  331,  where  a  testator  bequeathed  [part  of 

See  also  In  re  Gaitskell's  Trust,  L.  E.,  15  a  sum  due  to  him  from  A  to  the  second 

Eq.  386,  and  post  I  2.]  son  of  A,  and  the  rest  of  the  money  to  the 
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chattels  to  be  divided  between  his  two  daughters,  share  and  share 
«,like,  and  that  upon  the  demise  of  either  of  them  vnthout  *lawful  issue, 
then  the  share  of  her  so  dying  should  go  to  her  sister ;  it  was  held  that 
■one  of  the  legatees  having  died  unmarried  in  the  testator's  lifetime, 
her  surviving  sister  was  entitled  to  the  whole. 

And  this  construction  prevailed  (in  spite  -of  some  apparently 
opposing  expressions)  in  Eheeder  v.  Ower,  (h)  where  a  testator  be- 
•queathed  the  interest  of  the  residue  of  his  property  to  his  five  sisters 
for  life,  and  in  case  any  of  them  should  die  leaving  issue,  then  the  trus- 
tees were  to  pay  and  transfer  the  share  to  which  his  sister  so  deceasing 
was  entitled  at  or  before  the  time  of  her  decease  to  receive  the  interest  and 
•dividends  thereon,  unto  and  amongst  all  and  every  such  child  or  child- 
ren of  such  deceased  sister  equally  between  them,  share  and  share 
alike,  at  their  respective  ages  of  twenty-one  years.  One  of  the  sisters 
•died  in  the  testator's  lifetime  leaving  children,  and  it  was  objected  to 
the  claim  of  such  children  that  the  trust  was  confined  to  the  children 
■of  those  sisters  who  had  become  entitled  to  receive  the  interest ;  ■  but 
Lord  Thurlow  decided  in  favor  of  their  claim,  observing  that,  in  a 
Avill  so  loosely  drawn,  it  was  more  probable  that  that  was  the  testator's 
lintent  than  the  contrary. 

[And  in  Varley  v.  Winn,  (i)  where  a  testator  gave  to  each  of  his 
■five  daughters  £6000,  to  be  invested  within  seven  years  after  his 
decease  in  trust  for  them  or  their  children :  but  if  any  of  his  said 
-daughters  should  die  leaving  no  issue,  then  the  share  or  portion  so 
invested  should  be  divided  among  those  who  had  issue.  One  daughter 
<died  without  issue  in  the  testator's  lifetime,  and  it  was  held  that  the 
legacy  bequeathed  to  her  passed  under  the  gift  over.] 

Where,  however,  the  gift  is  to  a  class,  the  objects  of  ■which  are  not, 

■otlieT  younger  children  of  A,]  the  same  legatee  died  in  the  lifetime  of  the  testa- 
te remain  in  A's  hands  until  the  children  tor,  as  nothing  could  ever  vest  in  the 
should  be  capable  of  receiving  it,  and  the  legatee,  so  neither  could  it  survive  &om 
Jegaay  or  share  of  any  of  them  dying  before  him.     [Lord  Langdale  also  gave  effect  to 
-sueh  time  to  go  to  the  survivors  and  sur-  a  similar  argument  in  Bastin  v.  'Watts,  3 
vivor  of  them ;  A's  second  son  died  in  the  Beav.  97,  and  Smith  v.  Oliver,  11  Beav. 
testator's  lifetime,  but  the  other  younger  494 ;  as  to  which,  however,  see  per  Kin- 
children  survived  the  testator,  and  claimed  dersley,  V.  C,  1  Dr.  &  Sm.  73.] 
the  second  son's  share ;  but  it  was  consid-  (/t)  3  B.  C.  C.  240.    [See  also  Kackham 
•ered  that  the  gift  to  survivors  must  be  in-  v.  Delamare,  2  D.,  J.  &  S.  74. 
tended  if  the  legatee  should  have  sur-  (i)  2  K.  &  J.  700. 
■vived  the  testator ;  but  that  where  the 
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according  to  the  general  rules  of  construction,  ascertain- 

II  Mil  r..  /■/  <•        Distinction 

able  until  the  decease  oi  the  testator  (as  in  the  case  oi  a  where  gift  is 

to  a  class  j 

gift  to  children  generally,)  the  application  of  the  words 
providing  against  the  event  of  death  to  children  dying  in  the  testator's- 
lifetime  becomes  rather  more  questionable,  they  not  being,  in  event^ 
actual  objects  of  the  gift,  and  therefore  not  within  the  clause  in  ques- 
tion if  that  clause  is  to  be  construed  strictly  as  a  clause  of  substitution. 
There  are  not  wanting  cases,  however,  in  which  even  under  such  cir- 
cumstances the  words  have  been  held  to  apply  to  death  in  the  testator's- 
lifetime,  though  the  gift  over,  being  of  the  share  of  the  deceased  object^ 
*seemed  to  afford  a  plausible  argument  [as  already  noticed]  in  favor 
of  the  contrary  construction. 

[Thus  in  Jones  v.  Frewin,  (k)  where  a  testator  made  a  general  be- 
quest to  his  wife  for  life,  and  at  her  death  to  be  paid  and  _butui. 
divided  unto  and  between  his  nephews  and  nieces,  child-  saii°£5d'tc 
ren  of  his  brother  S.  (then  living)  and  his  late  sister  E.,  "p^"''''®-  • 
and  also  unto  and  between  the  brothers  and  sister  of  his  wife,  in  equal 
shares ;  provided  that  if  any  of  his  nephews  or  nieces,  or  the  brothers 
or  sister  of  his  wife  should  die  in  the  lifetime  of  his  wife,  leaving  a. 
child   or  children,  such   child  or  children   should  be  entitled  to  a 
father's  or  mother's  share.     One  of  the  wife's  brothers  died  in  the 
testator's  lifetime  (and  before  the  wife,)  leaving  a  daughter ;  and  it 
was  held  by  Sir  W.  P.  Wood,  V.  C,  that  she  was  entitled  to  a  share  ; 
for  that,  although  the  class  of  nephews  and   nieces  was  capable  of 
increase,  such  increase  was  not  intended  to  take  away  from  the  indi- 
viduals in  esse  the  benefit  of  the  proviso  in  favor  of  their  children  in. 
case  they  should  die. 

"  I  think,"  said  Sir  W.  James,  V.  C,  speaking  of  an  immediate 
gift  to  "  cousins,"  (Z)  "a  fallacy  arises  from  applying  to  the  construc- 
tion of  these  instruments  that  rule  which  says  that  the  class  is  to  be 
ascertained  at  the'death  of  the  testatar ;  because  prima  facie  a  testator 
must  be  supposed  to  have  had  in  view  living  persons  subject  to  the 
contingency  of  such  persons  living  up  to  the  time  of  his  death.  The 
gift  is  '  unto  my  first  cousins.'  That  means  the  first  cousins  who 
shall  answer  both  requirements.  If  1  were  to  complete  the  will  by 
introducing  into  it  strictly,  legal  language,  the  meaning  of  the  clause 

{k)  12  W.  E.  369,  3  N.  B.  415.  bom  between  the  date  of  the  will  and  of 

(I)  In  re  Hotchkiss'  Trusts,  L.  E.,  8     the  testator's  death. 
Eq.  649.   There  were  here  no  first  cousins 
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•would  be  this,  '  I  give  *  *  *  to  my  first  cousins  who  are  now 
living  and  who  shall  continue  to  live  up  to  the  time  of  my  death.' " 

And  in  Habergham  v.  Ridehalgh,  (m)  where  a  testator  devised  real 
estate  in  trust  for  his  brother-in-law  H.  and  all  and  every  the  testator's 
brothers  and  sisters,  in  equal  shares,  for  their  lives,  with  benefit  of 
survivorship  where  any  of  them  died  without  leaving  children ;  but 
where  any  of  them  died  leaving  children,  then  upon  trust  to  let  such 
children  have  their  parent's  share  until  the  longest  liver  of  testator's 
said  brother-in-law,  brothers  and  sisters  should  die ;  and  so  soon  as  all 
should  be  dead,  in  trust  to  convey  the  property  unto  and  equally 
among  the  children  of  the  brother-in-law,  brothers  and  sisters,  in 
equal  shares  jper*  *  stirpes  ;  but  if  any  of  them  died  without  leaving  a 
child,  then  to  convey  the  shares  of  such  as  should  so  die  to  the  sur- 
vivors in  equal  shares.  H.  and  a  brother  and  sister  died  between  the 
<late  of  the  will  and  the  testator's  death,  and  the  question  was,  whether 
.  iheif  children  were  entitled  to  shares  of  the  rents  during  the  continu- 
ance of  the  life  estate.  It  was  held  by  Sir  "W.  James,  V.  C,  that 
they  were.  He  thought  he  must  come  to  the  conclusion  that  the 
•children  of  H.  were  objects  of  the  testator's  bounty,  and  it  seemed  to 
him  also  (hat  the  other  children  of  the  testator's  brothers  and  sisters 
were  also  intended  to  be  objects  of  his  bounty. 

It  is  proper  to  state  that  Sir  J.  Romilly  uniformly  expressed  an 

opinion  that  where  the  original  gift  was  to  a  class  the  gift 

Romilly,  over  did  not  operate  if  the  deceased  obiect  died  before 

M.  K.,  contra.  "^  ,        ,  .  n  i  "• 

the  testator,  because  such  object  could  not  himseli  have 
taken,  {n)  He  never  had  occasion  however  to  decide  accordingly,  and 
it  is  conceived  that  the  weight  of  authority  and  opinion  is  against 
him. 

If  the  gift  to  the  class  is  immediate,  and  no  time  is  specified  for  the 
Construction  Vesting  or  for  the  distribution  of  it,  a  gift  over  in  case  of 
aion'is  ImiM-'  death  before  the  legaoy  is  payable  is  necessarily  confined 
•''^*®-  to  the  case  of  a  child  dying  in   the  testator's  lifetime. 

Thus,  in  Cort  v.  Winder,  (o)  where  a  testator  bequeathed  the  residue 
of  his  estate  in  trust  for  all  and  every  of  his  first  cousins  german, 
shai-e  and  share  alike ;  and  in  case  any  of  his  said  cousins  should  die 
before  their  respeotive  shares  should  become  djie  or  payable,  leaving  issue 
him  or  them  surviving,  the  testator  directed  that  such  issue  should 

(m)  L.  E.,  9  Eq.  395.    See  also  Smith        (»)  16  Beav.  53,  26  Beav.  32.     ' 
«.  Smith,  8  Sim.  353,  post  p.  *774.  (o)  1  Coll.  320. 
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have  the  same  share  or  shares  as  his  or  their  parent  or  parents  would 
have  been  entitled  to  if  living,  [p)  One  of  the  cousins  died  before 
the  testator,  leaving  issue,  and  it  was  held  by  Sir  J.  K.  Bruce,  Y.  C, 
that  the  words  due  or  payable  were  referable  to  the  time  of  the  testa- 
tor's death,  and  that  the  share  intended  for  the  deceased  cousin 
belonged  to  his  issue,  "  although  it  had  been  said  to  be  difficult  or 
apparently  difficult  to  reconcile  with  that  construction  the  sort  of 
interpretation  adopted  in  Viner  v.  Francis,  (q)  and  other  cases  of  that 
kind,  which  attribute  this  class-description  to  persons  who  represent 
the  class  at  the  time  of  the  death." 

*To  this  property  of  a  class-description,  however,  the  decision  in 
Stewart  v.  Jones  [r)  must,  it  would  seem,  be  mainly  getuement  of 
ascribed.  In  that  case  a  testator  bequeathed  his  residu-  daughtere'*''^ 
ary  estate  in  trust  for  all  and  every  his  children  and  child  becomi'^sn- 
then  born  and  thereafter  to  be  born,  who  being  sons  '"'^''•" 
should  attain  twenty-one,  &e.,  as  tenants  in  common;  "provided 
always  that  the  share  in  the  trust-moneys  to  which  each  of  his 
daughters  on  attaining  twenty-one  or  marrying  under  that  age  should 
become  entitled  under  the  trusts  aforesaid,  should  be  held  "  in  trust  for 
the  daughters  for  life  and  afterwards  for  their  children.  It  was  held 
by  Sir  W.  P.  Wood,  V.  C,  and  on  appeal  by  Lord  Chelmsford,  that 
the  children  of  a  daughter  who  died  before  the  testator  were  not 
entitled  to  a  share^  Stopping  at  the  proviso,  the  L.  C  observed  that 
it  was  admitted  that  there  could  have  been  no  share  but  those  of  child- 
ren living  at  the  testator's  death ;  and  "  the  proviso  (he  added)  merely 
settled  the  shares  of  daughters  who  would  take  under  the  preceding 
gift.  For  what  did  the  testator  dispose  of  in  this  proviso  ?  Why  the 
shares  to  which  his  daughters  should  become  entitled  under  the  trusts 
aforesaid." 

This  construction  was  not  of  the  kind  called  benignant.  It  was 
strongly  disapproved  of  by  Sir  R.  Malins,  V.  C,  in  In  re  Speakman, 
(s)  where  a  testator  gave  the  proceeds  to  arise  from  the  sale  of  his  real 
and  personal  estate  in  trust  for  all  his  children  who  being  sons  should 

(p)  No  reliance  appears  to  have  been  (r)  3  De  G.  &  J.  532.    See  also  Words" 

placed  on  the  words  "  would  have  been  worth  a  Wood,  4  My.  &  Cr.  641.     Cf.  Var- 

entitled  to  if  living;"  any  such  reliance  ley  v.  Winn,  2  K.  &  J.  700,  and  Eheeder 

being    excluded    by    the    word   "said"  f.  Ower,  3  B.  C.  C.  240,  both  stated  ante 

(cousins) ;     as    to    this    see    Loring   v.  p.  *764. 

Thomas,  1  Dr.  &  Sm.  497,  post  p.  *780.  (s)  4  Ch.  D.  620. 

(})  Ante  p.  *155. 
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attain  tweuty-one  or  being  daughters  should  attain  that  age  or  be  mar- 
ried ;  as  to  the  "  share  "  of  each  of  his  daughters  he  directed  it  to  be 
held  in  trust  for  her  separate  use  during  her  life,  and  after  her  death 
for  her  children  at  twenty-one ;  if  any  of  his  daughters  should  die 
without  having  a  child  who  should  acquire  a  vested  interest  in  their 
respective  shares,  then  the  share  of  each  daughter  (including  acoruing^ 
shares,)  was  to  go  to  the  testator's  other  children,  the  share  of  each 
daughter  to  be  held  on  the  same  trusts  as  her  original  share  ;  if  any 
of  the  sons  should  die  in  the  testator's  lifetime  leaving  children,  such 
children  were  to  take  the  share  which  the  parent  would  have  taken  if 
he  had  survived  and  attained  twenty-one.  One  of  the  daughters  died 
in  the  testator's  lifetime  leaving  children,  and  it  was  held  that  they 
were  entitled  to  the  share  which  their  mother,  if  she  had  *survive(l 
him,  would  have  taken  for  life.  "  It  is  true  (said  the  V.  C.)  that  it 
was  called  her  share;  and  it  was  her  share  for  the  purposes  of 
division,  and  of  ascertaining  into  how  many  shares  the  property  was 
to  be  divided."  He  thought  Stewart  v.  Jones  contrary  to  sound 
principle. 

If  the  original  gift  be,  not  to  the  class  generally,  but  to  such  of 
—where  them  Only  as  survive  the  testator,  a  contingent  gift  en- 

treMyto  grafted  thereon  in  case  of  the  death  of  any  of  them  can 

Uvine  at  tes-  ^^^Y  ^aean  death  happening  after  the  death  of  the  testator, 
tator  8  death,  rpj^^g  j^  Shergold  V.  Boonc,  (t)  where  a  bequest  was  made 
to.  the  children  of  S.  who  should  be  living  at  the  time  of  the  testator's 
decease ;  and  in  case  any  of  them  should  die  without  leaving  issue, 
his  share  to  go  to  the  survivors  or  survivor  of  them ;  but  in  case  they 
should  leave  issue,  such  issue  to  be  entitled  to  the  share  of  their  de- 
ceased parent.  Sir  W.  Grant,  M.  R.,  held  that  the  case  provided  for 
was  the  death  of  any  of  the  children  who  were  the  objects  of  the 
former  bequest,  and  no  children  who  died  before  the  testator  were 
objects.  "  The  bequest,"  he  said,  "  is  not  to  all  the  children  gen- 
erally, but  to  such  only  who  shall  be  living  at  the  testator's  decease."]. 

It  seems  that  where  the  objects  of  gift  in  the  clause  in  question  are 
Gift  over  in  ^^^  executors  or  administrators,  or  personal  representatives, 
tTe^xeoutora''  °^  ^^^  deceased  legatee,  such  clause  is  considered  as  merely 
trat^'o?'       showing  that  the  legacy  is  to  be  vested  immediately  on 

(t)  13  Ves.  370.    See   also   Crook  v.    legacies  "  to  each  of  the  present  nieces  of 
Whitley,  7  D.,  M.  &  G.  490   (distinct    A.")] 
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the    testator's    decease   notwithstanding   the    subsequent  y^n^i/^^' 
death  of  the  legatee  before  tlie  period  of  distribution  or 
payment,  and  not  ias  indicating  an  intention  to  substitute  as  objects  of 
gift  the  representatives  of  those  who  die  in  the  testator's  lifetime. 

Thus,  in  Bone  v.  Cook,  (u)  where  a  testator  bequeathed  the  residue 
of  his  estate,  at  the  death  of  his  wife,  equally  between  four  persons, 
and  then  provided,  that  in  case  of  the  death  of  any  of  the  legatees 
before  their  legacies  should  become  payable,  then  that  the  legacy  of 
each  so  dying  should  go  to  his,  her  or  their  children  ;  and  in  case  of 
such  decease  of  any  of  the  said  legatees  vrithout  having  a  child  or  child- 
ren, the  legacy  of  him  or  her  so  dying  should  go  to  his  or  her  executors 
or  administrators,  as  part  of  his,  her  or  their  personal  estate.  It  was 
held  that  the  *share  of  one  of  the  legatees  who  died  in  the  testator's 
lifetime  unmarried  lapsed,  though  it  was  admitted  that,  if  she  had 
left  a  child,  such  child  would  have  been  entitled  under  the  previous 
clause. 

[And  the  same  rule  holds  where  there  is  no  express  contingency 
coupled  with  the  event  of  death.     Tlius.l  in  Corbyn  v. 

■n  1      /    \       1  111  .  ,  p  ,  .      CHft  to  Per- 

Jbrench,  (x)  where  a  testator  bequeathed  the  residue  of  his  sonairepre- 

,.         ././i-,.^  II  1  /  8entatives  not 

estate  to  his  wife  for  life,  and  at  her  decease  gave  (among  substjtu- 
other  legacies)  one  to  each  of  the  children  of  E.,  or  their 
representatives  or  representative  ;  Sir  E.  P.  Arden,  M.  R.,  was  of  opin- 
ion that  by  the  death  of  one  of  the  children  in  the  testator's  lifetime 
the  legacy  lapsed,  on  tlie  ground  that  a  testator  must  be  supposed  to 
contemplate  that  his  legatees  will  survive  him.  2 

(u)  M'Clel.  168,  13  Pri.  332.  legal  representatives,"  Fleck's  Estate,  1 

(x)  4  Ves.  418.  Pars.  Cas.  126  ;  "  and  his  heirs,"  Dickin- 

2.  For  substitutional  gifts  see  eh.  XXX.,  son  v.  Purvis,  8  Serg.  &  E.  71 ;  "  his  heirs 

note  20.    In  other  cases,  the  words  heirs,  and  assigns,"  Comfort  v.  Mather,  2  Watts 

executors,  &c.,  superadded  to  the  name  &  S.  450 ;  or  after  a  life  estate  to  A,  re- 

of  a  legatee  or  devisee,  have  been  held  to  mainder  to  the  children  of  B,  "  or  to  the 

be  words  of  limitation  merely,  giving  no  issue  of  deceased  children  as  shall  be  liv- 

estate  by  way  of  substitution.  Thus  a  gift  ing"  at  the  time  of  A's  death,  Brown  v. 

to  testator's  brothers  and  sisters  "  and  their  Williams,  5  E.  I.  318. 

heirs,"  Smith  v.  Folwell,  1  Binn.  546 ;  or  On  the  other  hand,  there  are  several 

to  children  "or  their  lieirs,"  Patterson  v.  cases  where  like  clauses  have  been  held 

Hawthorn,  12  Serg.  &  E.  112  ;  King  v.  to  indicate  an  intent  to  substitute  the  heirs 

King,  1  Watts  &  S.  205  ;  Buckley  v.  Eeed,  or  representatives,  and  effect  has  been 

15  Penna.  St.  83  ;  Manderson  v.  Lukens,  given  to  them  accordingly  : 

23  Id.  31 ;  McGill's  Appeal,  61  Id.  46  ;  1st.  Where  the  gift  was  to  A  "  and  his 

Mull®.  Mull,  Slid.  393;  or  to  A  "or  his  heirs,"    Hawn   „.   Banks,   4   Edw.  664; 
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Again,  in  Tidwell  v.  Ariel,  (j/)  where  a  testator,  after  bequeathing 
several  legacies,  directed  that  they  should  be  paid  "  in  one  whole  year 
after  his  decease,  or  to  their  several  and  respective  heirs,"  Sir  J.  Leach,  . 
V.  C,  held  that  one  of  the  legacies  failed  by  the  death  of  the  legatee 
in  the  testator's  lifetime,  the  intention  being  that  the  legacies  should 
be  paid  to  the  representatives  if  they  died  within  the  year. 

It  is  proper  to  remind  the  reader,  in  connection  with  the  three  last 
cases,  that  in  several  instances  the  words  "representatives"  and 
"  heii^s,"  when  applied  to  personalty,  have  been  held  to  be  synony- 
mous with  next  of  Idn  ;  («)  but  perhaps  this  does  not  much  weaken  the 
special  ground  to  which  these  cases  have  been  referred. 

[But  where  the  gift  to  the  primary  legatee  or  his  representatives  is 
immediate,  without  a  prior  life  estate  and  without  post- 

Unleasthe  '  .„     .         ,  ,  .  ^    , 

prior  gift  be       poncmcnt  of  payment,  a  gut  in  the  alternative  to  the 

immediate.  ^  ,,  /.  i 

"  heirs  can  only  refer  to  the  event  of  death  in  the  testa- 
tor's lifetime,  and  is  held  to  import  not  simply  payment  to  the  repre- 
sintMtives  of  the  legatee,  but  substitution  of  his  statutory  next  of 
kin.  ((() 

It  has  been  elsewhere'  noticed,  that  if  property  be  given  by  will  to 

one  for  life  with  remainder  over,  and  the  tenant  for  life 

interest  of         dies  in  the  lifetime  of  the  testator,  the  remainder  takes 

woman,  in         effect  on  his  death  as  an  immediate  gift.     But  it  was 

case  of  death,  „       ■,.„ 

to  her  next  of     made  a  ques*tion,  where  the  tenant  for  hie  was  a  mar- 
ried woman,  and  the  remainder  was  limited  to  her  next 
of  kin,  in  the  event  of  her  dying  in  the  lifetime  of  her  husband, 

Flournoy    v.    Flournoy,    1    Bush    526  ;  5tli.  Where  the  gift  was  to  A  "  or  to  his 

Vaughan  v.  Dickens,  2  Dev.  &  Bat.  Eq.  children,"   O'Brien  v.  Heeney,   2   Edw. 

52.  242 ;  Sawyer  v.  Baldwin,  20  Pick.  378. 

2d.  Where  the  gift  was  to  A  "or  his  [y)  3  Mad.  403.   And  see  Tate «.  Clarke, 

heirs,"   Heyward  v.  Heyward,   7   Eich.  1  Beav.  100 ;  [Thompson  v.  Whitelock,  4 

Eq.  289  ;  Wren  v.  Hynes,  2  Mete.  ('Ky.)  De  G.  &  J.  490.] 

329  ;  Brasher  v.  Marsh,  15  Ohio  St.  103 ;  (s)  Ante  pp.  *79,  *111.     [And  see  In 

Wright  V.  M.  E.  Church,  Hoffm.  Ch.  202 ;  re  Porter's  Trust,  4  K.  &  J.  188  (where 

Taylor  v.  Conner,  7  Ind.  115;   Eobb  v.  "heirs  "was  construed  next  of  kin,  and 

Belt,  12  B.  Mon.  645.  Tidwell  v.  Ariel  was  discussed) ;  King  v. 

3d.  Where  the  gift  was  to  A  "  and  his  Cleaveland^  26  Beav.  26,  166,  4  De  G.  & 

issue,"  Watson  v.  Woods,  .3  E.  I.  227,  J.  477. 

4th.  Where  the  gift  was  to  A  "  or  his  (a)  Gittings   v.  M'Dermott,  2  My.  &' 

representatives,"  Dickinson  v.  Hoomes,  1  K.  69.     See  ante  p.  *116.] 
Gratt.  302. 
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whether  the  latter  gift  was  not  to  be]  viewed  in  the  same  light  as  a 
bequest  to  heirs  or  executors  and  administrators ;  namely,  as  being 
intended  merely  to  apply  to  the  event  of  the  legatee  dying  in  the  life- 
time of  her  husband,  after  having  survived  the  testator,  and  not  to 
prevent  lapse  in  the  event  of  the  legatee  dying  under  similar  circum- 
stances in  the  testator's  lifetime. 

Thus,  where  (?))  a  testator  bequeathed  to  trustees  £10,000,  to  be 
invested  in  stock,  in  trust  for  A,  a  married  woman,  during  the  joint 
lives  of  herself  and  her  husband,  and  in  case  she  survived  him,  to  her 
absolutely;  but,  if  she  did  not  survive  him,  to  such  person  as  she 
should  by  will  appoint,  and  in  default  of  appointment,  to  her  next  of 
kin,  exclusive  of  her  husband  :  A  died  in  the  lifetime  of  her  husband 
and  of  the  testator ;  and  it  was  held  [by  Sir  J.  Leach,  V.  C,  and  on 
appeal  by  Lord  Lyndhurst,]  that  the  legacy  la|>seil. 

[But  in  Hard  wick  v.  Thurston,  (c)  where  n  tesialrix  bi-queathed  a 
sum  of  money  in  trust  for  such  person  as  Iht  (iaiiuliler  A  (wlm  wm-;  :it 
that  time  unmarried)  should  appoint,  imd  in  <lil';iiilt  of  !i|)p()iiitriieiit 
for  A  for  her  separate  use  for  her  lif'i.' ;  iind  nl'icr  her  di'aili'fni-  her 
next  of  kin,  according  to  Ihi-  stMliitc,  cxihi-ivi'  of  licr  !iii.-1i;imcI  ;  A 
having  married  and  dicil  in  licr  nioilici's  liretiuic.  Sir  J.  Leach,  V.  C, 
held  that  her  next  of  kin  were  tiiiiilcil. 

And  in  Edward-  i'.  S^louay,  ('/)  w here  a  testator  gave  the  residue 
of  his  estatf  in  trust  lor  his  wife  for  life,  for  her  separate  use,  and 
after  her  ilnalli  in  trudt  for  such  persons  as  she  should  by  deed  or  will 
apuoinf,  and  in  defiuilt  of  appointment  for  her  next  of  kin  :  the  tes- 
tiiior's  w  iCc  <lied  before  him,  and  it  was  contended  on  the  authority  of 
l5iIc(T  ('.  Ilanbury  that  the  next  of  kin  took  nothing  under  the  will; 
l)iit  Sir  J.  K.  Bruce,  V.  C,  and  on  appeal  Lord  Cotfenham,  held 
<)tliei'wi--e.  The  V.  C  distinguished  Baker  v.  Hanbury  oh  the  ground 
ll:ai  tliere  Lord  Lyndhurst  inferred  an  intention  that  the  bequest  to 
A  should  be  absolute,  and  that  the  words  used  were  only  to  protect  the 
jii)-()luie  interest ;  but  Lord  Cottenham  considered  it  to  be  inconsistent 
with  Hardwick  v.  Thurston,  which  he  had  no  hesitation  *iii  prefer- 
liiig :  so  that  Baker  v.  Hanbury  must  be  considered  as  overruled.] 

AVhere  there  is  a  devise  or  bequest  to  a  class  of  objects  who  are  to 

(b)  Baker  v.  Hanbury,, 3  Euss.  340.  see    Nichols    v.  Haviland,   1    K.  &  J. 

[(c)  4  Buss.  380.  504.] 

(d)  2  De  G.  &  8.  248,  2  Phil.  625;  and 
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be  ascertained  at  the  testator's  death,  or  at  some  period 

Whether  ohil-  ...  ,      .        . 

dren  of  objects  suDseouent  to  it,  With  a  suDstitutiou  of  the  children  of 

dead  at  date  °t  '■  '  i 

^eb'STefit"™  o^J^^'s  ^"^  should  happen  to  be  deceased  at  the  period  of 
stSion^  sub-  distribution,  and  it  happens  that  some  individual  of  the 
class  was  dead  when  the  will  was  made,  it  is  not  too 
readily  to  be  concluded  from  the  preceding  authorities  that  the  clause 
in  question  lets  in  the  children  of  such  predeceased  person ;  for  in 
several  such  cases  it  has  been  construed  strictly  as  a  clause  of  substi- 
tution, and  therefore  as  not  comprehending  the  children  of  any  who- 
could  not  in  any  possible  event  have  been  objects  of  the  original 
gift.  3 

Thus,  in  Christopherson  v.  Naylor,  (e)  where  a  testator  bequeathed, 
christopherson  *'°  "  each  and  every  of  the  child  and  children  of  my 
V.  Naylor.  brother  and  sisters  A,  B,  C  and  D,  which  shall  be  living 
at  the  time  of  my  decease,  except  my  nephew  F."  (for  whom  he  had 
already  provided) ;  "  but  if  any  child  or  children  of  my  said  brothet- 
and  sisters,  or  any  of  them,  (besides  the  said  F.  my  nephew,)  shall 
happen  to  die  in  my  lifetime "  and  leave  issue  at  his  or  their  decease^ 
Children  of  "  ''^^"^  ^^^  ^"^  ^^"^  ^^^^  ^^^  legacy  or  legacies  hereby  in- 
aSte  of  will  tended  for  such  child  or  children  so  dying  shall  be  upon, 
excluded.  ^j,^jg^  f^j,^  ^^^  J  gj^g  ^^^  bequeath  the  same  to,  his,  her 

or  their  issue,  such  issue  taking  -only  the  legacy  or  legacies  which  his,, 
her  or  their  parents  or  parent  would  have  been  entitled  to  if  living  at 
my  decease."  It  was  contended  that  the  expression  "  shall  die  in  my 
lifetime,"  though  literally  applicable  only  to  future  death,  might  be 
held  to  embrace  the  children  who  were  dead  at  the  time  of  making 
the  will,  by  analogy  to  those  cases  in  which  a  gift  to  children  "  to  be 
begotten  "  had  been  held  to  include  children  previously  born  ;  (/)  but 
Sir  W.  Grant,  M.  E.,  observed  that  the  question  did  not  depend  upon, 
these, words,  which,  though  according  to  strict  construction  importing 
futurity,  might  have  been  understood  as  speaking  of  the  event  at 
whatever  time  it  might  happen,  {g)     "  The  nephews  and  nieces,"  he- 

3.  But  in  Lawrence  v.  Hebbard,  1  Bradf.  future  period  of  distribution,  an  ascertain- 

252,  it  was  held  that  the  children  of  a  ment  at  that  time  of  those  who  might  then 

child  deceased  prior  to  the  execution  of  be  dead,  and  a  consequent  provision  for 

the  will  were  entitled  to  be  substituted  their  issue  if  any."    See  also  Long  v. 

for  their  parent.    In  this  case,  at  page  Labor,  8  Penna.  St.  229. 
258,  it  was  said  by  Bradford,  Surrogate:        (e)  1  Mer.  320. 
"  The  testator  did  not  contemplate  only        (/)  AnU  p.  *181. 
future  deaths  ;  but  in  connection  with  a        [(j)  See  also  Hannam  v.  Sims,  2  Be  G.. 
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said,  "  are  here  the  primary  legatees ;  nothing  .whatever  is  given  to 
their  issue,  except  in  the  way  of  substitution.  In  order  to  claim, 
therefore,  under  the  will,  these  substituted  *legatees  must  point  out 
the  original  legatees  in  whose  place  they  demand  to  stand.  But,  of 
the  nephews  and  nieces  of  the  testator,  none  could  have  taken  besides 
those  who  were  living  at  the  date  of  the  will.  The  issue  of  those 
who  were  dead  at  that  time  can  consequently  show  no  object  of  sub- 
stitution ;  and  to  give  them  original  legacies  would  be,  in  effect,  to 
make  a  new  will  for  the  testator." 

So,  in  Butler  v.  Ommaney,  [h)  where  a  testator  bequeathed  the 
residue  of  his  estate  after  the  death  of  his  wife  and  brother  Joseph, 
to  be  equally  divided  between  the  children  of  his  said  brother  and  his 
'late  sister  Betty  and  late  brother  Jacob,  who  should  be  then  living,  in 
-equal  shares ;  and  as  to  such  of  them  as  should  be  then  dead,  leaving  a 
■child  or  children,  such  child  or  children  were  to  be  and  stand  in  the 
place  or  places  of  his,  her  or  their  parent  or  parents ;  Sir  L.  Shadwell, 
V.  C,  held  that  the  children  of  such  children  of  the  testator's  brother 
Jacob  who  died  in  the  testator's  lifetime  {and  who  were  also  dead  .ai  the 
■daf^  of  the  will)  were  not  entitled  to  any  share  of  the  residue.  4 

So,  in  Peel  v.  Catlow,  (i)  where  a  testator  bequeathed  one-sixth  of 
ills  residuary  estate  to  the  children  of  his  late  sister  Jane  equally, 
and  in  case  any  such  child  or  children  should  die  under  twenty-one 
leaving  issue,  their  shares  to  be  paid  to  such  issue ;  and  if  any  such 
<;hild  or  children  should  die  under  twenty-one  and  leave  no  issue,  then 
the  share  of  him  or  her  so  dying  to  go  to  the  survivors  and  the  issue 
of  such  of  tlie  deceased  children  as  should  have  died  so  leaving  issue 
as  aforesaid  (such  issue  to  take  no  greater  share  than  his,  her  or  their 
parent  or  respective  parents  would  have  been  entitled  to  if  living) ; 
and  as  to  one  other  sixth,  in  trust  for  the  testator's  sister  Mary  C  for 
life,  and  after  her  decease,  in  trust  for  her  issue,  to  be  payable  at  the 
like  times  and  with  the  like  benefit  of  survivorship  and  in  like  man- 
ner as  was  thereinbefore  expressed  concerning  the  sixth  part  therein- 
before given  to  the  children  of  the  testator's  sister  Jane;  and  in  case 
the  testator's  sister  Mary  should  depart  this  life  without  leaving  issue 
of  her  body,  or  leaving  any  they  should  die  under  twenty-one  and 

A,  3.  151 ;  Loring  v.  Thomas,  1  Dr.  &  Sm.        4.  So,  too,  in  Hatcher  v.  Bobertson,  4 
497 ;    In  re  Chapman's  Will,  32  Beav.     Strobh.  Eq.  179. 
382 ;  In  re  Woolrich,  11  Ch.  D.  667.]  (i)  9  Sim.  372. 

(h)  4  Euss.  73. 

[vol.  II.  *772] 


630  WORDS   KEFERRIIirG   TO   DEATH.  [CHAP.  XLIX. 

should  leave  no  issue,  then  over.  A  child  of  Mary  C  was  dead  at 
the. date  of  the  will,  {k)  leaving  a  child;  and  Sir  L.  Shadwell,  V.  C.,. 
held  that  this  grandchild  of  Mary  C.  was  not  entitled ;  for  Ijiat, 
under  the  trusts  declared  of  *the  share  of  the  testator's  sister  Jane  (to- 
which  reference  was  here  made,)  no  grandchild  could  take  except  by- 
way of  substitution  for  its  parent,  and  as  the  grandchild's  mother 
never  could  have  become  entitled  to  take,  her  claim  could  not  be 
sustained. 

So,  in  Gray  v.  Garman,  (f)  where  the  testator  gave  the  residue  of 
his  real  and  personal  estate  to  his  wife  E  for  life,  and  at  her  decease- 
to  be  equally  divided  between  the  brothers  and  sisters  of  his  wife  E  p 
and  in  case  any  or  either  of  them  should  be  dead  at  the  time  of  the 
decease  of  E,  leaving  issue,  then  such  issue  to  stand  in  the  place  of 
their  respective  parent  or  parents.  The  question  was,  whether  the 
issue  of  a  brother  of  E,  who  was  dead  at  the  date  of  the  will,  werfr 
entitled.  Sir  J.  Wigram,  V.  C,  after  a  full  examination  of  the  cases, 
held  that  they  were  not ;  considering  that  the  word  "  them "  in  the 
second  clause  referred  to  the  brothers  and  sisters  described  in  the  first, 
which  clearly  did  not  extend  to  a  brother  or  sister  previously  dead,  (m) 

It  will  be  observed,  that,  in  the  four  preceding'  cases,  the  person, 
su  ested  whose  children  it  was  attempted  to  bring  within  the  com- 
whpredeoeaae  P^®®  ^^  *'''^  clausc  in  question  was  dead  at  the  date  of  the- 
js  after  will.  ^jj]^  ^^^  could  not  possibly  have  been  an  object  of  the- 
primary  bequest ;  and  it  does  not  follow  that  the  same  construction 
would  have  obtained,  if  such  person  had  been  then  living,  and  had 
svhsequently  died  in  the  testator's  lifetime.  There  is,  however,  not 
wanting  a  case  even  of  this  kind.  Thus,  in  Thornhill  v.  Thornhill,. 
(«)  where  a  testator  directed  that  a  certain  estate,  which  by  his  mar- 

(A)  It  does  not  appear  whether  the  de-  Jur.  (N.  S.)  231,  1174,  and  notwithstand- 

ceased  child  had  attained  majorily.  ing  the  apparently  contrary  decision  or 

(I)  2  Hare  268.     [See  also  Smith  v.  Jessel,  M.  R.,  in  In  re  Smith's  Trusts,  5- 

Pepper,  27  Beav.  86 ;  In  re  Ann  Wood's  Ch.  D.  497.] 

Will,  31  Beav.  323 ;   In  re  Hotehkiss'         (m)  It  was  also  held  that  the  children 

Trusts,  L.  R.,  8  Eq.  643  ;  Habergham  v.  of  such  of  the  brothers  and  sisters  of  E. 

Eidehalgh,  L.  B.,  9  Eq.  395  (share  of  Sil-  as  survived  the  testator,  and  afterwards 

vanus) ;  Hunler  v.  Cheshire,  L.  K.,  8  Ch.  died  in  the  lifetime  of  E.,  were  entitled  ;. 

751 ;  West  V.  Orr,  8  Ch.  D.  60 ;   In  re  as  to  which,  indeed,  there  could  be  no 

Riddell,  W.  N.  1880,  p.  94.     These  cases  doubt. 

show  that  Christopherson  v.  Naylor  is  a        (m)  4  Mad.  377.  Whether  the  nephews 
binding  authority,notwithstanding  the  dis-  and  nieces  were  in  existence  at  the  date- 
approval  of  Malins,  V.  C,  L.  R.,  8  Eq.  of  the  will  is  not  stated. 
57,  14  Eq.  250,  and  of  Stuart,  V.  C,  10 
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riage  settlement  he  had  settled  on  liis  wife  for  life,  and  another  estate, 
which  he  had  devised  to  her  for  her  life,  should  be  sold  at  her  decease, . 
and  the  money  arising  therefrom  equally  divided  among  his  nephews 
and  nieces,  the  children  of  such  of  them,  as  should  be  then  dead  standing 
in  the  place  of  their  father  and  mother  'deceased.  The  question  was, 
whether  the  children  of  such  of  the  nephews  and  nieces  as  died  in 
the  testator's  lifetime  were  entitled.  Sir  J.  Leach,  V.  C,  decided  in 
*the  negative ;  being  of  opinion,  that  the  latter  clause  applied  to  the 
children  of  sucii  of  the  nephews  and  nieces  only  as  died  after  the 
testator,  and  before  the  wife. 

The  case  of  Thornhill  v.  Thornhill,  however,  has  been  much  dis- 
approved of,  as  applying  a  very  harsh  and  rigid  rule  of 
construction  to  testamentary  provisions  for  children  :  and  Thomhiii 

overruled. 

its  authority  was  unequivocally  denied  in  Smith  v.  Smith, 
(o)  where  a  testator  gave  his  residuary  estate  to  trustees,  in  trust  for 
his  wife;  for  life,  and^after  her  death  to  divide  it  amongst  all  his  child- 
ren who  might  be  then  living :  the  shares  of  such  "of  them  as  should 
then  have  attained  twenty-one  to  be  paid  to  them  within  three  months 
after  his  wife's  death,  and  the  shares  of  others  on  their  attaining 
twenty-one,  or  to  the  survivors  of  them  in  case  of  the  death  of  any 
of  them  in  his  wife's  lifetime  and  without  leaving  issue.  Provided 
that  if  any  of  his  children  who  should  die  in  his  wife's  lifetime  should 
have  left  issue,  such  issue  should  have  such  share  or  shares  as  his,  her 
or  their  parent  or  parents  would  have  been  entitled  to  if  living.  The 
testator's  wife  survived  him.  One  of  his  children  who  was  living  at 
the  date  of  his  will  died  in  his  lifetime,  leaving  issue  who  survived 

(o)  8  Sim.  353.     Thornhill  v.  Thorn-  Honor  arrived  at  this  conclusion  does  not 

hill  is  said  to  have  been  overruled  by  appear.     [In  Olney  v.  Bates,  3  Drew.  319, 

Pepys,  M.  E.,  in  the  previous  case  of  Col-  the  point  did  not  arise ;  for  though  the 

lins  V.  Johnson,  8  Sim.  356,  u. ;  but  as  the  child,  whose  issue  clainaed,  (and  failed  in 

bequest  in  that  case  was  to  the  nephews  their  claim,)  survived  the  making  of  the 

and  nieces  nominatim,  and  not  as  a  class,  will,  yet  as  she  also  survived  the  widow 

its  authority  on  the  point  is  much  less  (who  predeceased  the  testator,)  the  event 

conclusive  than  Smith  v.  Smith,  stated  in  on  which  the  substitutionary  gift  was  ex- 

the  text.     The  writer,  howevfer,  distrusts  pressly  limited  did  not  happen.   The  ease 

his  own  impressions  on  this  point ;  as,  was  also  influenced  by  a  codicil,  whereby 

since  the  preceding  remark  was  written,  the  testator  had  himself  put  an  interpreta- 

he  finds  the  case  referred  to  by  Sir  L.  tion  on  the  substitutionary  clause.    Note, 

Shadwel],  9  Sim.  550,  as  one  which  pre-  however,  that  Smith  v.  Sjpith  was  classed 

sented  much  grqater  difficulty  than  the  by  Eomilly,  M.  R.,  as  an  original  gift  to 

case  then  before  the  court  (Jarvis  v.  Pond,  the  issue,  26  Beav.  31 ;  and  see  Loring  v. 

post  p.  *777) ;  though  on  what  ground  his  Thomas,  1  Dr.  &  Sm.  497,  post  p.  *780.]' 
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the  testator  and  his  widow;  and  it  was  held  that  such  issue  were 
entitled  to  a  share  of  the  residue.  5  Sir  L.  Shadwell,  Y.  C,  said, 
"  I  think  that  the  decision  in  Thornhill  v.  Thornhill,  is  wrong." 

Where,  however,  the  children  of  the  deceased  person  found  their 
,,. ,.    ,.  claim  not  on  a  mere  clause  of  substitution,  but  on  a  sub- 

ren^of  de?**'  stantive,  independent,  original  gift,  comprehending  them 
und'CTo'i'^ai  concurrently  with  another  class  of  objects,  the  doctrine  of 
^*'  the  preceding  cases  does  not  apply,  and  the  gift  will  ex- 

tend to  the  children  of  persons  who  were  dead  when  the  will  was 
made.  6 

*Thus,  in  Tytherleigh  v.  Harbin,  (p)  where  a  testator  devised  a 
chudren  of  Certain  estate  to  trustees  in  trust  for  R.  T.  for  life,  and 
jeoto'afiowed  ^^ter  his  decease  in  trust  to  convey  the  same  "  unto  or 
to  participate,  ^mongst  all  and  every  and  such  one  or  more  of  the  child 
or  children  of  the  said  R.  T.  who  shall  be  living  at  the  time  of  his 
decease,  and  the  issue  of  such  of  them  as  shall  be  then  dead  leaving  issue, 
such  issue  to  take  equally  between  them  the  share  only  which  their 
parent  would  have  been  entitled  to  if  then  living."  The  question 
was,  whether  the  issue  of  a  child'  of  R.  T.,  who  was  dead  at  the  date 
of  the  will,  were  included  in  the  devise.  It  was  contended,  on  the 
authority  of  Christopherson  v.  Naylor,  Thornhill  v.  Thornhill,  and 
Waugh  V.  Waugh,  (q)  that  they  were  not  entitled ;  but  Sir  L.  Shad- 
well,  V.  C,  decided  that  the  gift  included  these  objects.  "  In  this 
case,"  he  said,  "  there  is  an  original  substantive  gift  to  the  child  or 
children  of  R.  T.  living  at  the  time  of  his  decease,  and  the  issue  of 
such  of  them  as  should  be  then  dead  leaving  issue ;  and  I  think  that 
the  word  *  them '  meaas  nothing  more  than  '  child  or  children.'  This 
case,  therefore,  differs  from  the  first  three  cases  cited  for  the  plaintifiis. 
The  testator  then  says :  '  Such  issue  to  take,  between  or  amongst 
them,  the  share  only  which  their  parent  or  parents  would  have  been 
entitled  to,  if  then  living.'  These  words  were  necessary,  in  order  to 
show  what  share  the  issue  of  a  deceased  child  were  to  take  amongst 
them ;  for,  if  there  had  been  two  surviving  children,  and  ten  children 
of  a  deceased  child,  and  those  words  had  not  been  used,  there  might 

5.  See  Whitehead  v.  Lassiler,  4  Jones    ever,  though  professedly  decided  on  the 
Eq.  79.  same  principle  as  Christopherson  v.  Nay- 

6.  Wheeler  v.  Allen,  54  Me.  232,  239.  lor,  must  be  considered  as  overruled  by 
(p)  6  Sim.  329.  the  cases  now  under  condderatlon.  See 
[(g)  2  My.  &  K.  41.    This  case,  how-    1  Dr.  &  Sm.  521.] 
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have  been  a  question  wliether  each  of  the  ten  grandchildren  was  not 
«ntitled  to  an  equal  share  with  the  two  surviving  children." 

So,  in  Clay  v.  Pennington,  (r)  where  a  testator  in  a  certain  event 
bequeathed  a  residuary  fund  unto  the  children  of  his  brother  B  and 
their  lawful  issue,  in  equal  shares  and  proportions,  or  unto  such  of 
them  as  should  prove  their  right,  to  the  satisfaction  of  the  trustees, 
within  two  years  after  notice  thereof,  to  be  inserted  in  the  London 
Oazette.  Some  of  the  children  of  B  were  dead  at  the  date  of  the 
will ;  and  it  was  held  that  the  issue  of  such  children  were  entitled  to 
participate  with  the  other  children  and  their  issue,  it  being  considered 
that  the  gift  included  all  the  descendants  of  the  brother,  without  dis- 
tinction, who  were  living  at  the  period  in  question. 

*Again,  in  Rust  v.  Baker,  (s)  where  a  testator  gave  one-fifth  part  of 
his  residuary  personal  estate  to  A,  B  and  C,  and  all  and 

'  .  '  ,       .  ,  .      ChUdren  of 

every  other  the  children  of  V,  and  the  issue  of  such  of  his  deceased  ob- 

•^  ;  ./  ./  jects  let  m. 

children  as  should  have  departed  this  life.     Long  before 
the  date  of  the  will,  D  had  had  a  child,  who  went  abroad,  and  had 
not  been  heard  of  for  twenty  years.     It  was  held  that  he  must  be  pre- 
sumed to  have  been  dead  at  the  date  of  the  will ;  but  nevertheless 
that  his  children  were  entitled  under  the  bequest. 

So,  in  Bebb  v.  Beckwith,  (<)  where  the  trust  was  for  all  and  every 
the  children  of  J.  B.,  deceased,  to  be  divided  equally  amongst  them 
and  the  issue  of  such  of  them  as  should  be  deceased  share  and  share 
ulihe,  such  issue  to  be  entitled  to  the  share  of  his,  her  or  their  deceased 
^parents  equally  amongst  them ;  Lord  Langdale,  M.  R.,  held  that  the 
bequest  included  a  grandchild  of  J.  B.,  whose  parent  was  dead  when 
the  will  was  made ;  considering  that  the  effect  of  the  latter  words  was 
merely  to  limit  the  amount  of  the  share  to  which  the  issue  was 
entitled,  not  to  show  that  they  were  to  take  only  by  way  of  sub- 
stitution. 

And  even  where  there  is  no  original  and  independent  gift  to  the 
issue,  but  their  claim  is  founded  on  a  clause  apparently  of 

...  ,  -ii  iiioi.i       Disinclination 

mere  substitution,  the  court  anxiously  Jays  hold  of  slight  of  court  to 

1  /.  •!•  •  11      e'EoIa'ie 

expressions  as  a  ground  for  avoiding  a  construction,  which  children  of 

in  all  probability  defeats  the  actual  intention,  by  excluding 

the  issue  of  a  deceased  child  from  participation  in  a  general  family 

provision. 

(r)  7  Sim.  370.  (t)  2  Beav.  308.     [See  also  Gaskell  v. 

•    («)  8  Sim.  443.  Holmes,  3  Hare  438 ;  Coulthurst  v.  Car- 
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Thus,  in  Giles  v.  Giles,  (m)  where  a  testator  bequeathed  the  general 
residue  to  trustees,  in  trust  for  all  his  children  living  at  the  decease  of 
his  wife  (to  whom  a  life  interest  had  been  given)  as  tenants  in  com- 
mon ;  and  if  any  such  children  or  child  sliouM  be  deceased  before  his 
wife,  and  should  leave  issue,  then  the  children  of  such  his  son  or 
daughter  should  be  entitled  to  the  portion  of  such  his  son  or  daughter 
who  might  be  deceased  before  the  decease  of  his  wife,  upon  their 
attaining  the  age  of  twenty-one  years ;  with  a  proviso,  that,  until  the 
portions  thereby  provided  for  any  of  the  said  children  of  his  said  sons 
or  daughters  who  might  have  died  before  their  mother  should  become 
vested,  it  should  be  lawful  for  his  trustees  to  apply  the  interest  of  the 
portion  to  which  any  such  child  might  be  entitled  in  expectancy  for 
the  maintenance  of  such  child.     The  testator  at  the  date 

Children  of  /»  -ti  •         mi   i      i    r» 

deceased  of  *his  Will  had  four  SOUS  and  one  daughter,  and  he  had 

objects  let  m.  "  ' 

had  another  daughter,  who  was  then  dead,  leaving  child- 
ren who  survived  the  testator. 

The  question  was,  whether  these  children  were  objects  of  the  be- 
quest ;  and  Sir  L.  Shadwell,  V.  C,  decided  that  they  were,  consider- 
ing that  the  special  language  of  the  will  authorized  this  conclusion, 
without  infringing  the  authority  of  the  general  cases  before  stated, 
which  had  been  j)ressed  upon  him.  He  relied  particularly  on  the 
expression  "  sons  and  daughters,"  which  he  considered  to  indicate 
that  the  testator  had  the  issue  of  the  deceased  daughter  in  his  view, 
he  having  but  one  daughter  living  at  the  date  of  the  will ;  the  learned 
judge  deeming  it  more  probable  that  the  plural  word  was  used  in 
remembrance  of  the  child  that  had  been  born  and  died,  than  in  antici- 
pation of  a  future  child  to  be  born,  and  be  a  daughter. 

So,  in  Jarvis  v.  Pond,  (x)  where  the  testatrix  bequeathed  the  residue 
of  her  property  to  her  daughter  M.  during  her  life,  and  after  her 
decease  to  be  divided  among  such  of  the  testatrix's  sons  and  daughters 
as  should  be  living  at  the  time  of  the  decease  of  M. ;  and  in  case  of 
the  decease  of  any  of  the  testatrix's  said  sons  and  daughters,  the  sur- 
viving children  of  any  of  her  sons  and  daughters  to  have  their  father's 
or  mother's  part,  to  be  equally  divided  among  them.  At  the  date  of 
the  will  a  daughter  (B.)  and  two  sons  of  the  testatrix  were  dead,  B. 
and  one  of  the  sons  leaving  issue ;  and  there  was  only  one  daughter 
besides  M.  living.     The  testatrix  gave  legacies  to  the  surviving  hus- 

ter,  15  Beav.  421  ;  Etchea  u.  Etches,  3        («)  8  Sim.  360. 
Drew.  447.]  {x)  9  Sim.  549. 
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band  and  widow  of  two  of  her  deceased  children,  but  not  to  the  child- 
ren of  those  who  left  issue.  Sir  L.  Shadwell  held  that  they  were 
entitled  to  participate  in  the  residue.  The  words  "in  case  of  the- 
decease  "  meant  only  this : — "  In  case  any  child  or  children  shall  be- 
then  alive  who  are  the  issue  of  any  of  my  children  who  are  then 
dead ;"  though  he  admitted  that  there  was  some  violence  in  assign- 
ing a  share  to  the  father  or  mother,  when  they  never  would  have- 
taken  any. 

[So  in  Gowling  v.  Thompson  (y)  where  a  testator,  having  two  sisters- 
but  no  brother  living  at  the  dale  of  the  will,  gave  his 

,  ,  "  To  my 

residuary  real  and  personal  estate  to  all  and  every  "  his  brothers  and 

,  ,  .  sisters  or  their" 

brothers  and  sisters  or  their  issue"  in  equal  shares  "  and  issue,"  tes- 

■*■  tator  having 

to  their  respective  heirs,  executors,"  &c.,  it  was  held  by  jj^j^'^*''^®'^ 
Wood  and  Selwyn,  L.  JJ.,  *that  the  issue  of  three 
brothers  and  of  a  sister,  who  had  died  before  the  date  of  the  will,, 
were  entitled  to  share;  for  that  if  a  testator  spoke  of  his  brothers  and 
sisters  at  a  time  when  he  must  be  taken  to  have  known  (a)  that  all  his- 
brothers  and  one  of  his  sisters  were  dead,  the  only  rational  inference 
was  that  he  named  the  brothers  and  sisters  for  the  purpose  of  showing: 
how  the  property  was  to  be  divided. 

The  anxiety  of  the  court  that  all  who  are  possessed  of  equal  family 
claims  should  be  included,  was  strongly  manifested  in  In   „  ^^  ^  ^ , 
re  Sibley's  Trusts,  (a)  where  a  testator  gave  the  residue  of  re^f  my''"''* 
his  personal  estate  in  trust  for  all  and  every  the  children  "hSr^iSue"'" 
of  his  uncle  R.  or  their  issue  in  equal  shares ;  and  de-  deaJieSving^ 
vised  all  his  real  estate  in  trust  for  A.  for  life,  and  after  ren'su^v-^'** 
her  death  to  sell  the  same  and  hold  the  proceeds  upon  ™^' 
trust  for  all  and  every  the  children  of  the  said  R.  or  their  issue  ia 
equal  shares  ^er  capita.     At  the  date  of  the  will  the  facts,  as  known 
to  the  testator,  were  these.     R.  had  long  been  dead  :  he  had  had  six 
children,  two  only  of  whom  were  living ;  four  were  dead,  each  leav- 
ing issue.     It  was  held  by  Sir  G.  Jessel",  M.  R.,  that  these  issue  were 
entitled  to  participate  in  the  proceeds  of  the  real  estate.     He  relied  on 
the  words  "  all  and  every  the  children,"  twice  used,  as  indicating  more 
than  two  (the  two  known  to  be  living,)  and  on  the  improbability  of 

[(y)  L.  E.,  11  Eq.  366,  n.  See  also  In  yond  those  affecting  his  o-srn  immediate 
re  Jordan's  Trusts,  2  N.  E.  57  ;  Barnaby  family,  7  D.,  M.  &  G.  496,  8  Ch.  D.  63, 
V.  Tassell,  L.  E.,  11  Eq.  363.  5  Ch.  D.  501. 

(z)  The  testator's  knowledge  of  these        (a)  5  Ch.  D.  494. 
circumstances  can  seldom  be  assumed  be- 
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■a.n  intention  to  prefer  the  issue  of  the  two  to  the  issue  of  the  four,  the 
relationship  of  all  six  to  the  testator  being  the  same  and  furnishing 
the  common  and  only  apparent  motive  for  the  gift. 

Again  a  gift  is  not  unfrequently  made  to  such  of  a  class  as  shall  be 
To  a  class  living  at  a  stated  time  "  or  their  issue."     This  is  in  form 

stated thne or  Substitution;  but,  taken  literally,  substitution  in  the  place 
their  issue.  of  the  same  persons  as  will  themselves  take;  which  is 
■contradictory  and  would  be  inoperative.  It  is  therefore  construed  as 
introducing  the  issue  of  such  of  the  class  as  at  the  time  stated  shall 
be  dead ;  and  this,  of  course,  by  way  of  addition  and  not  of  substi- 
tution ;  thus  assimilating  the  case  to  Tytherleigh  v.  Harbin,  and 
admitting  issue  of  persons  dead  at  the  date  of  the  will.  (&) 

*But  if  the  gift  be  to  such  of  a  class  as  are  living  at  one  time  or 
Kistinotion  *^®  issuc  of  such  as  shall  die  before  another  time,  the 
to'suoh^asaje  l^'tter  words  may  by  possibility  have  some  operation  by 
time^r  the*  ^^Y  of  Substitution,  and  will,  it  seems,  be  construed  in 
Sare°uvi"ng  that  their  natural  sense.  Thus  in  "West  v.  Orr  (c)  where 
jit  another.  ^  testator  gave  the  residue  of  his  estate  to  his  wife  for 
'life,  and  after  her  death  to  be  divided  equally  amongst  such  of  the 
children  of  his  late  sisters  A  ^nd  B  as  should  survive  his 

West V.  On.  .„  ,  .  „i  • 

Wife  and  attam  twenty-one :  "  but  m  case  any  of  such 
•children  shall  be  dead  at  my  decease  leaving  issue  then  such  issue 
rshall  take  the  share  of  their  deceased  parent."  A  daughter  of  A  had 
<lied  before  the  date  of  the  will,  leaving  issue  who  claimed  a  share, 
.arguing  that  "such"  could  not  mean  children  of  the  sisters  who 
should  survive,  but  merely  meant  children  of  the  sisters,  and  that  the 
gift  was  to  the  children  who  should  survive  the  sisters,  and  the  issue 
■of  children  who  should  be  dead  at  the  testator's  decease.  But  it  was 
held  by  Sir  J.  Bacon,  V.  C,  and  on  appeal  by  the  L.  JJ.,  that  the 
-claim  could  not  be  maintained.  The  V.  C.  said,  "  One  must  first 
ascertain  the  class  referred  to,  and  that  class  I  find  to  be — children  of 

(6)  In  re  Philps'  Will,  L.  E.,  7  Eq.  A,  "  to  her  sisters  or  their  children  liv- 

151 ;  Burt  v.  Hellyar,  L.  R.,  14  Eq.  160 ;  ing  at  her  decease ;"  and  children  of  a 

"Wingfield'  v.  Wingfield,  9   Ch.  D.  658 ;  sister  dead  at  the  date  of  the  will  were 

Pension  ».  Penston,  W.  N.  1880,  p.  113.  excluded:    it   was    probably  considered 

And  see  cases  where  the  death  was  after  that  the  sole  antecedent  to  "  their "  was 

the  will,  King  D.  Cleaveland,  26  Beav.  26,  "children"   unaffected,   or   not   yet  af- 

4  De  G.  &  J.  477  ;  Shand  v.  Kidd,  19  fected,  by  the  snihsequemt  words  "  living  at 

Beav.  310 ;  Attwood  v.  Alford,  L.  B.,  2  her  decease." 

Eq.  479.     In   Congreve  v.  Palmer,  16  (o)  8  Ch.  D.  60.    See  also  Miller  t>. 

Beav.  435,  the  gift  was,  after  the  death  of  Chapman,  24  L.  J.,  Ch.  409. 

[vol.  ir.  *779] 


CHAP.  XLIX.]         TO   WHAT   PERIOD   THEY    RELATE.  63T 

the  testator's  two  sisters  who  should  survive  his  widow  and  attaitt 
twenty-one.  The  testator  says,  '  in  case  any  of  such  children  ' — still 
referring  back  to  the  children  whom  he  had  before  defined — shall  bfr 
dead  at  his  decease  leaving  issue,  such  issue  shall  take.  As  I  cannot 
find  in  this  will  any  share  or  interest  which  would  have  been  taken 
by  the  parent  of  this  infant  plaintifi',  I  cannot  find  that  the  plaintiff 
is  entitled  to  any  share  at  all  under  the  will." 

According  to  this  construction  of  the  words  "  such  children,"  it  is 
obvious  that  issue  could  never  take  by  way  of  substitution  unless  the- 
testator's  wife  (to  whom  he  gave  a  life  interest)  died  in  his  lifetime  y 
and  then  only  in  the  event  of  a  child  dying  in  the  interval  between 
her  death  and  his.  Perhaps  it  was  to  widen  the  extremely  narrow 
scope  thus  given  for  the  operation  of  the  clause  that  Sir  W.  James,  L^ 
J.,  propounded  another  view.  He  said,  "  If  the  words  had  been 
'  among  such  of  the  children  of  my  late  sisters  as  shall  survive  me^ 
but  if  any  of  such  children  shall  be  dead  at  my  decease  leaving  law- 
ful issue,'  then  possibly  it  might  have  been  considered  that  we  could 
have  said  that  this  was  not  a  substitutional  class  {qu.  clause.)  But 
here  the  words  *seeni  to  me  to  prevent  that.  *  *  *  And  seeing 
that  ordinarily  speaking  the  gift  to  a  class  is  a  gift  to  a  class  of  per- 
sons living,  it  appears  to  me,  putting  the  two  sentences  together,  that 
the  plain  grammatical  construction  of  the  will  is  this — '  equally 
amongst  such  of  the  children  now  living  of  my  late  sisters  A  and  B 
as  shall  survive  my  said  wife,  but  in  case  any  of  such  children  ' — that 
is  any  of  the  children  now  living  (cZ) — '  shall  be  dead-at  my  decease 
leaving  lawful  issue,  then  I  direct  that  such  issue  shall  take  the  share 
of  tiieir  deceased  parent.'  He  is  dealing  with  the  class  who  are  living 
at  the  date  of  his  will,  but  who  might  possibly  die  between  the  date 
of  his  will  and  of  his  own  death,  and  then  the  whole  gift  taken  gram- 
matically is  consistent."  This  construction  would  still  (as  the  L.  J. 
observed)  exclude  issue  of  children  dying  between  the  testator's  death 
and  the  death  of  his  wife,  if  (as  happened)  she  survived  him.  Either 
construction  defeated  the  plaintiff's  claim  ;  and  considering  that  by 
interpolating  the  words  "  now  living,"  and  using  them  as  the  sole 
antecedent  to  the  word  "  such,"  to  the  exclusion  of  the  very  words  of 


(d)  If  this  interpolation  is  right  liere,  vive  me"  ?    Compare  the  same  learned 

ought  it  not  also  to  be  made  in  the  hypo-  judge's  view  of  the  grammatical  effect  of 

thetical  case  put  by  the  L.  J.,  "  Such  of  "  such  "  in  Heaseman  u.  Pearse,  L.  B.,  T 

the  children  of  my  late  sisters  as  shall  sur-  Ch.  285. 
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the  will  "  as  shall  survive  my  wife,"  the  grammatical  meaning  of  the 
will  was  essentially  changed,  the  V.  C's  construction  will  perhaps  be 
preferred. 

The  leading  authority  on  another  frequent  form  of  gift  is  Loring  v. 
jssuetotake  Thomas,  (e)  wherc  a  tcstatrix  dcviscd  real  estate  in  trust 
Taient'wouid  (after  successivc  life  estates)  to  sell,  and  to  pay  and  divide 
■enutied™  one-fourth  of  the  proceeds  equally  between  all  and  every 
jf  living.  ^i^g  children  of  her  late  aunt  D.,  and  the  other  shares 

between  the  children  of  her  late  aunts  E.  and  M.  and  her  uncle  F. ; 
provided  that  if  "  any  child  or  children  of  the  said  "  D.,  E.,  M.  and 
JF.  "shall  die  in  iny  lifetime"  leaving  children  who  should  survive 
lier  and  attain  twenty-one,  then  "  the  child  or  children  of  each  such 
•child  so  dying  in  my  lifetime  shall  represent  and  stand  in  the  place  of 
his,  her  or  their  deceased  parent  or  respective  parents,  and  shall  be 
■entitled  to  the  same  share  or  shares  which  his,  her  or  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  living  at  my  decease." 
Some  of  the  children  of  the  aunts  and  uncle  had  died  before  the  date 
of  the  will  leaving  children  who  survived  the  testatrix  and  attained 
twenty-one.  It  was  *held  by  Sir  R.  Kindersley,  V.  C,  that  these 
■children  of  pre-deceased  children  were  entitled  to  shares.  He  ob- 
■served  that  the  words  were  not  "  if  any  of  the  said  children,"  or  "  any 
^uch  child,"  but  generally  "  any  child  or  children,"  and  ("  shall  die  " 
being,  on  the  authority  of  Christopherson  v.  Naylor,  construed  "  shall 
have  died  ")  the  pre-deceased  children  of  an  aunt  answered  the  hypo- 
thetical description  of  children  who  would  have  been  entitled  if  living 
at  the  testatrix's  decease  as  literally  as  children  who  died  between  the 
■date  of  the  will  and  the  testatrix's  death.  7 

But  it  seems  that  (as  hinted  by  Sir  R.  Kindersley)  this  construction 
Distinotion  ^®  ^^^  admissible  if  the  words  are  "  if  any  of  the  said 
^trchMrfn'  children  shall  die."  The  additional  word  was  in  Jn  re 
the  s^dlhlw-  Thompson's  Trusts  (/)  held  to  confine  the  word  "  child- 
'^®"'  ren,"  to  which  it  was  annexed,  strictly  to  such  children 

as  were  before  designated  as  legatees,  and,  therefore,  to  exclude  the 
issue  of  such  as  were  dead  at  the  date  of  the  will ;  although  the  gift 

(e)  1  Dr.  &  Sm.  497.    See  also  In  re  [(/)  2  W.  E.  218,  5  D.,  M.  &:G.  280 

Chapman's  Will,  32  Beav.  382 ;  Adams  (see  2  De  G.  &  J.  157) ;   and  see  per 

V.  Adams,  L.  E.,  14  Eq.  246  ;  In  re  Wool-  Wood,  V.  C,  In  re  Jordan's  Trusts,  2  N. 

'  rich,  11  Ch.  D.  663.]  E.  58.    The  distinction  was  rejected  by 

7.  See  Ballard  v.  Ballard,  18  Pick.  41 ;  Malins,  V.  C,  In  re  Potter's  Trust,  L.  E., 

Morse  v.  Mason,  11  Allen  36.  8  Eq.  52,  but  qu. 
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to  issue  was  not  even  in  form  substitutionary,  but  "  to  my  children 
then  [i.  e.,  at  the  expiration  of  a  previous  interest)  living,  and  the 
•cliild  or  children  of  such  of  my  said  children  as  shall  then  be  dead," 
the  grandchildren  to  take  such  shares  as  their  parents  would  have  been 
entitled  to  in  case  tliey  had  been  then  living.  Sir  W.  Wood,  V.  C, 
thought  that  "said"  could  not  be  explained  like  "their"  or  "them" 
in  Tytherleigh  v.  Harbin  and  Gaskill  v.  Holmes,  and  he  could  not 
strike  it  out. 

And  in  In  re  Eiddell,  (g)  where  a  testator  after  his  wife's  death 
bequeathed  "  to  the  brothers  of  my  said  wife  or  the  children  of  the 
4same  if  they  be  dead  when  this  portion  of  my  will  comes  into  force, 
they  only  taking  the  share  which  would  have  been  their  parent's  por- 
tion had  they  been  living  at  the  decease  of  my  wife ;"  it  was  held  by 
the  L.  JJ.,  that  the  case  was  within  Christopherson  v.  Nayloi-,  and 
that  the  children  of  a  brother  who  was  dead  at  the  date  of  tliu  will 
were  not  entitled  to  participate. 

In  a  case  where  the  gift  was  to  "my  brothers  and  si>ter.s  ni-  iheir 
.heirs,"    it   was   held   by  Sir   C.   Hall,  V.  C,  llmt   iIk; 
"heirs"  *of  a  brother  who  was  dead  before  the  iu-t:iirix    i.rt..iL- lu.n- 

.  liUur  a  blrlU. 

was  born  were  not  mcluded.  [k) 

Audit  has  been  suggested  that  the  ^\\\  to  issue  in  this  forni  (?.  r., 
to  a  class  living  at  a  particular  tini^  (n-  ilicir  i.ssur)  nny  be  intended  to 
take  effect  only  in  case  all  the  parent-  are  dead  at  the  time  referred 
to:  (i)  a  view  which  the  court  would  probably  be  slow  to  adopt. 

The  rule  which  ex'-lu  Us  from  a  substitutionary  gift  children  of 
objects  dead  at  the  dttc  of  the  will,  does  not  apply  where 

,•..,.„.  ,  ^\   ^       -t     •         X    1    •     T      Children  of 

the  origmal  "•ii  i>  ikii  to  a  class,  but  to  designated  indi-  persona desig- 

°        I ""*"  'i<""i  a' 

viduals.     llic  (lisiiiiciioii  IS  clear:  the  latter  case  comes  dateofwm 

entitled  under 

within  the  iiniii-inlo  ol'  Darrel  v.  Molesworth ;  for  there  ciauseofsub- 

'  '  ^'  stitution. 

can  be  no  dilKTriice  l)i''\V'_'en  the  case  of  a  gift  to  a  per- 
son known  by  liic  (otator  to  be  alive,  and  in  the  event  of  his  death 
to  his  cl.il.Ir.  u,  and  a  gift  to  a  person  whom  the  testator  may  suppose 
or  believe  to  be  living,  but  who  is  in  fact  dead,  with  a  gift  over  to  his 

{g)  W.  K.  1830,  i>.  9  J.    But  see  the  re-    285. 
•strictii-e  fMeot  of  ilie  word  " such  "  in  a        (A)  Wingfield  c  Wingfield,  9  Ch.  D. 
nimLiir  p  nit  ion  got  riil  of,  to  suit  "the    658,666. 

},ene.al  scl.eiiie"  of  a   specially-worded         (i)  Per  EomUly,  M.  K.,  Attwood  ».  Al- 
will,  lleasman  v.  Fearse,  L.  R.,  7  Ch.  275,     ford,  L.  E.,  2  Eq.  479. 
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children  in  case  of  his  death,  (l)  But  where  the  gift  is  to  a  class,  the^ 
testator  is  always  supposed  to  include  only  living  objects,  unless  a 
different  intention  appears  by  the  will,  (m) 

Where,  however,  the  bequest  to  the  primary  legatees,  though  not 
Dietinotion  ^  class-gift,  is  expressly  limited  to  those  living  at  the 
Sft'Sto'suoh''  *^^^®  °^  t^^  "'^'^^j  ^  merely  substitutionary  clause  can- 
Sfhedateof  "ot  Operate  in  favor  of  the  children  of  any  thea 
''•*^'"-  dead.](n) 

These  cases,  it  is  conceived,  fully  warrant  the  position  that,  in  the- 
Qenerai  con-  absencc  of  an  explanatory  context,  a  gift  over,  to  take 
preoeding''"  cffcct  in  the  cvent  of  the  prior  devisee  or  legatee  dying- 
'^^'  under  certain  circumstances,  applies  to  the  event  h^pen- 

ing  in  the  lifetime  of  the  testator ;  the  prevention  of  lapse  being,  it 
is  considered,  one  of  the  purposes  of  such  substituted  gift.  8 

II. — 1 .  We  now  proceed  to  examine  the  second  class  of  cases  before 

referred  to,  namely,  those  in  which  the  question  has  been 

overtakes         — whether  the  substituted  gift  takes  effect  in  the  event 

peningof  of  the  prior  legatee  dying  subsequently  to  the  testator's: 

quent  to  death    decBose,  Under  *the  circumstances  prescribed;  and  if  so> 

of  testator.  '  i.  '  r 

then,  whether  at  any  time  subsequently. 
[The  general  rule  is]  that  where  the  context  is  silent,  the  words- 
referring  to  the  death  of  the  prior  legatee,  in  connection  with  some 
collateral  event,  apply  to  the  contingency  happening  as  well  after  as- 
before  the  death  of  the  testator,  (o) 

Thus,  in  Allen  v.  Farthing,  (p)  where  a  testator,  after  directing  that 

^  a  sum  of  £200,  recently  paid  to  his  daughter,  should  be 

Farthing.  deducted  from  the  amount  of  any  moneys,  or  any  share 

of  his  personal  estate,  thereinafter  bequeathed  to  her,  or  to  which  she 

(/)  Ive  V.  King,  16  Beav.  46  ;  Hannam  306,  309. 
ti.  Sims,  2  De  Gr.  &  J.  151 ;  In  re  Shep-        [(o)  Mr.  Jarmaa  thought  it  hazardous- 

pard's  Trust,  1  K.  &  J.  269.  to  lay  down  this  as  a  general  rule.    But 

(m)  Parker  v.  Tootal,  11   H.  L.  Cas.  subsequent  authorities,  it  is  conceived^ 

164, 166.  have  established  it.] 

(m)  See  Crook  v.  Whitley,  26  L.  J.,  Ch.        (p)  M.  S.,  12th  Nov.,  1816.     This  casa 

350 ;  the  report  in  7  D.,  M.  &  G.  490,  and  the  decree  thereon  are  stated  2  Mad. 

omits  this  point,  except  in  the  marginal  310,  but  without  the  arguments  and  judg- 

note.]  ment,  which  are  necessary  to  elucidate 

8.  As  a  general  rule,  a  clause  of  sub-  the  principle  of  the  decision ;  the  author 

stitution  is  to  be  referred  to  the  death  of  lias,  liowever,  been  favored  with  a  note  of 

the  testator,  Goodall  v.  McLean,  2  Bradf.  them  by  a  friend, 
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should  be  entitled  under  and  by  virtue  of  that  his  will,  proceeded  to 
devise  all  his  real  estate  to  trustees  upon  trust  for  sale,  and  to  apply 
the  moneys  to  arise  therefrom  upon  the  trusts  thereinafter  declared 
concerning  his  personal  estate.  The  testator  then  bequeathed  his  per- 
sonalty to  the  same  persons,  upon  trust  to  get  in  and  recover  the  same, 
and  to  pay  and  divide  the  same  moneys,  estate  and  effects  unto  and 
between  his  son  John  Allen  and  his  daughter  Ann  Smith,  in  equal 
moieties,  share  and  share  alike,  the  share  of  the  daughter  to  be  for  her 
separate  use ;  and,  in  case  of  the  death  of  either  of  them,  the  said  John 
AUen  and  Ann  Smith  leaving  any  child  or  children  him  or  her  surviv- 
ing, upon  trust  that  the  said  trustees  should  stand  possessed  of  the 
said  moiety  of  the  said  estate  so  given  to  him  or  her  the  said  J.  AUen 
and  A.  Smith  as  aforesaid,  in  trust  for  such  child  or  children,  as  and 
^when  they  should  attain  twenty-one,  and  in  the  meantime  to  apply  the 
income  for  maintenance  ;  and  in  case  of  the  death  of  either  of  them  the 
said  John  Allen  and  Ann  Smith  leaving  no  issue  lawfully  begotten,  then 
upon  trust,  as  to  the  moiety  of  him  or  her  so  dying,  for  the  survivor 
of  them.  The  son  and  daughter  having  survived  the  testator  claimed 
absolute  interests  in  the  residue,  contending  that  the  several  gifts  in 
favor  of  the  children  and  the  survivor  respectively  were  intended  to 
provide  only  for  the  event  of  the  legatee's  dying  in  the  testator's  life- 
time ;  and  that  the  terms  in  which  the  testator  had  directed  the  £200 
to  be  deducted  out  of  his  daughter's  share  aided  this  construction. 
Sir  J.  Leach,  V.  C,  however,  held  that  the  testator's  children  took 
life  interests  only.  He  observed  *that  where  a  testator  refers  to  death 
simply,  the  words  are  necessarily  held  to  mean  death  in 
his  (the  testator's)  lifetime,  the  language  expressing  a  con-  deathrfeav?ngr 
tingency,  and  death  generally  being  not  a  contingent  to  apply' to 
event  (though  even  then  slight  circumstances  would  vai'v  testator's 

.      N       ,  .         ,  ■  .        ■  -^     death. 

the  construction) ;  but  in  the  present  instance  it  was  not 
necessary  to  resort  to  such  a  construction,  the  event  described  being 
not  death  simply,  but  death  leaving  children,  so  that  there  was  a  clear 
contingency  expressed,  and  nothing  to  prevent  the  words  from  having 
full  scope.  Although  the  trustees  were  directed-  to  "  pay "  and 
"  divide  "  the  property  between  the  son  and  daughter,  yet  these  words 
were  to  be  taken  in  connection  with  the  subsequent  limitations,  which 
cut  down  and  qualified  them;(p)  and  his  Honor  thought  that  the 

[(jj)  See  also  Bowers  v.  Bowers,  L.  E.,    7  D.,  M.  &  G.  248.] 
5  Ch.  244,  251.    But  cf.  Ware  v.  Watson, 
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argument  founded  on  the  manner  in  which  the  advance  of  £200  was 
directed  to  be  deducted  out  of  the  daughter's  share  was  too  weak  and 
inconclusive  to  control  the  words. 

So,  in  Child  v.  Giblett,  (q)  where  a  testator  bequeathed  the  residue 
of  his  estate  to  trustees,  upon  trust,  after  payment  of  his  debts,  to 
divide  the  same  between  his  two  daughters,  A  and  B,  share  and  share 
Gift  over  on  alike,  to  whom  he  bequeathed  the  same  ;  and  in  case  of 
andffin"g  the  death  of  either,  the  testator  gave  the  whole  to  the 
tenifedto^^  survivor,  and  in  the  event  of  their  marrying  and  having 
death  of*^*^  children,  then  to  the  child  or  children  of  them,  or  the 
^    "'■  survivor  of  them,  if  they  should  attain  the  age  of  twenty- 

one  years,  but  if  not,  then  among  the  children  of  C,  share  and  share 
alike ;  and  if  only  one  child,  then  the  whole  thereof  to  that  one  child. 
A  and  B  both  survived  the  testator ;  and  the  question  was,  whether 
they  were  entitled  to  the  property  absolutely,  or  for  life  only.  Sir  J. 
Leach,  M.  E,.,  held  that  they  took  life  interests  only.  "  The  rule  is," 
he  said,  "  that  where  there  is  a  bequest  to  two  persons,  and,  in  case 
of  the  death  of  one  of  them,  to  the  survivor,  the  words  '  in  case  of 
the  death '  are  to  be  restricted  to  the  life  of  the  testator :  but  the 
question  is,  whether  the  first  expression  used  by  this  testator,  to  which 
this  rule  would  apply,  is  not  qualified  by  the  subsequent  words  of  the 
will.  The  testator  cannot  possibly  have  intended  that  the  children  of 
C  should  take  in  the  event  of  a  marriage  of  his  daughters,  and  their 
death  without  children  in  his  lifetime,  and  that  they  should  not 
take  in  the  event  of  a  marriage  of  his  daughters,  aud  their  dying 
*without  children  after  his  decease.  That  would  not  be  a  rational 
distinction.  I  am  of  opinion,  therefore,  that  the  general  rule  is  here 
qualified  by  the  subsequent  words  used  by  the  testator,  and  that  in  the 
event  of  A  dying  without  children,  or  if  she  should  have  children 
and  none  of  them  live  to  attain  the  age  of  twenty-one,  the  children  of 
C  will  be  entitled  to  the  residuary  property  of  the  testator." 

[And  in  Smith  v.  Stewart,  (»■)  where  a  testator  devised  and  bequeathed 
the  residue  of  his  real  and  personal  estate  in  different  shares  amongst 
several  persons,  and  directed  that  the  whole  of  the  said  legatees  should 
have  the  benefit  of  survivorship  between  them  in  the  event  of  any 

(5)  3  My.  &  K.  71.  Beav.  556  (as  to  the  pecuniary  legacy) ; 

[(r)  4  De  G.  &  S.  252.    See  also  Gawler  Kandfield  v.  Eandfield,  8  H.  L.  Cas.  225, 

V.  Cadby,  Jac.  346  ;  Gosling  v.  Townshend,  236  (real  estate) ;   Bowers  v.  Bowers,  L. 

17  Beav.  245,  aiBrmed  on  distinct  grounds,  B.,  5  Ch.  244.] 
2  W.  R.  23;  Johnston  v.  Antrobus,  21 
[yOL.  11.  *785] 
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•one  or  more  of  them  dying  without  leaving  issue :  the  question  was, 
whether  the  legatees  acquired  an  indefeasible  interest  by  surviving  the 
testator ;  and  Sir  J.  K.  Bruce,  V.  C,  decided  that  they  did  not.] 

Sometimes,  however,  it  happens  tliat  a  devise  in  fee  simple  is  fol- 
lowed by  alternative  limitations  over  which  collectively 

•IP  1  /»iii/»i-i.  -t         Gifts  over 

provide  for  the  event  or  the  death  of  the  devisee  under  comprising 

,  every  possi- 

all  possible  circumstances.     In  such  a  case,  the  words  of   tie  event, 

^  '  connned  to 

■contingency  are  read  as  applying  exclusively  to  the  hap-  Jestator's 
pening  of  the  event  in  the  testator's  lifetime,  in  order  to 
avoid  repugnancy,  inasmuch  as  the  alternative  limitations,  if  not  so 
qualified  and  restricted  in  construction,  would  reduce  the  prior  devise 
in  fee  to  an  estate  for  life.  Thus,  in  Clayton  v.  Lowe,  (s)  where  a  tes- 
tator gave  his  residuary  real  and  personal  estate  to  be  equally  divided 
between  his  three  grandchildren,  A,  B  and  C,  share  and  share  alike, 
Jorever ;  and  if  either  of  them  should  happen  to  die  without  child  or' 
children  lawfully  begotten,  then  he  directed  that  such  part  or  share  of 
the  one  so  dying  should  be  equally  divided  amongst  the  surviving 
brothers  or  sister ;  but  if  any  of  his  grandchildren  should  die  and 
leave  child  or  children  lawfully  begotten,  that  such  child  or  children 
should  have  their  parent's  share  equally  divided  amongst  them,  share 
and  share  alike.  All  the  grandchildren  survived  the  testator,  and  on 
a  case  from  chancery  it  was  held  in  K.  B.  that  in  the  events  whioh 
had  happened  they  took  estates  in  fee  simple  as  tenants  in  common. 

The  reasons  for  this  conclusion  do  not  appear,  but  we  may  presume 
them  to  be  in  consistency  with  the  argument  (already 
♦noticed)   which   was  strongly  urged   by  the  very  able  on  oiayton 
counsel  for  the  plaintiffs,  namely,  that  the  several  alterna- 
tive limitations  would,  unless  confined  to  the  happening  of  the  event 
in  the  testator's  lifetime,  operate  to  cut  down  the  fee  previously  devised 
to  an  estate  for  life ;  (i!)  [and  on  this  ground  the  case  was 
followed  with  express  approbation  of  the  doctrine  con-  Lowe  con- 
tained in  it,  in  Gee  v.  Mayor  of  Manchester,  (m)  where  a 
testator  gave  his  freehold,  leasehold  and  personal  property  among  his 
children  in  manner  following  :  to  his  son  A  one-seventh  share  of  his 

(s)  5  B.  &  Aid.  636.  without  children  ;  and  this  maizes  a  solid 

(t)  However  the  devise  in  Clayton  ii.  difference  between  sucli  a  devise  and  a 

Lowe,  of  the' shares  of  grandchildren  who  mere  estate  for  life;  [L.  E.,  5  Ch.  250. 

should  die  without  children,  would  not  («)  17  Q.  B.  737.      K.  Bruce,  V.  C, 

apply  to,  and  would  therefore  leave  the  expressed  a  different  opinion  upon  the 

fee  in,  the  last  survivor,  who  might  die  same  case,  19  L.  J.,  Ch.  151,  14  Jur.  825. 
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property,  to  his  heirs,  executors  and  administrators.  And  he  gave  one- 
seventh  share  to  each  of  his  other  six  children  in  similar  terms  ;  and 
provided,  that  in  case  any  of  his  sons  or  daughters  died  without  issue, 
that  their  share  returned  to  his  sons  and  daughters  equally ;  and  in 
case  any  of  his  sons  and  daughters  died  and  leaving  issue,  that  they 
should  take  their  deceased  parent's  share.  On  a  case  from  chancery  it 
was  held  in  Q.  B.  that  each  child  who  survived  the  testator  took  an 
indefeasible  estate  in  fee  in  the  real  estate  and  an  absolute  interest  in 
the  leaseholds. 

So,  in  Woodburne  v.  Woodburne,  (a;)  where  a  testator  gave  all  his 
real  and  personal  estate  upon  trust  for  his  brothers  and  sisters,  (naming 
them,)  their  heirs,  executors,  administrators  and  assigns ;  and  declared 
that  if  any  of  his  said  brothers  and  sisters  should  die  without  leaving 
issue,  his  or  her  share  should  go  to  the  survivors,  and  that  if  any  of 
his  brothers  and  sisters  should  have  left  issue,  such  issue  should  be 
entitled  to  their  parent's  share  :  it  was  held  by  Sir  J.  Stuart,  V.  C, 
that  the  brothers  and  sisters,  having  survived  the  testator,  were  abso- 
lutely entitled  to  the  estate.J 

Where,  however,  the  gift,  which  precedes  the  alternative  gifts  over; 
Distinction  ^®  ^^^  (^  ^'^  ^®  preceding  cases)  absolute  and  unqualified, 
^*may"be  ^"*  '^  ®°  framed  as  to  admit  of  its  being,  without  incon- 
^mereUtT  sisteucy  or  violence,  restricted  to  a  life  interest,  the  ground 
interest.  £qj.  ^j^g  construction  adopted  in  these  cases  failing,  the  gift 

in  question  is  held  to  confer  a  life  interest  only,  there  being  no  reason 
why  the  fullest  scope  should  not  be  given  to  the  several  alternative 
gifts  over. 

*As  where  (y)  a  testatrix  bequeathed  to  A  the  sum  of  £400,  to  be 
vested  in  the  public  funds,  the  interest  whereof  she  should  receive 
when  she  attained  twenty-one.  In  the  event  of  her  decease  at,  before  or 
after  the  said  period,  the  sum  so  bequeathed  to  be  divided  between  B 
and  C.  Lord  Langdale,  M.  R.,  said  that  the  words  "  at,  before  or 
after"'  involved  all  time  present,  past  and  future,  and  that  the  only 
construction  to  be  put  on  these  words  therefore  was,  "  in  the  event  of 
her  decease,  whenever  that  event  might  happen." 

[It  was  scarcely  possible,  indeed,  to  put  any  other  construction  on 
this  will.  The  reference  was  expressly  to  the  age  of  twenty-one  years; 
and  therefore  no  room  was  left  to  imply  a  reference  to  any  other  or 

(a;)  23  L.  J.,  Ch.  336.]  Tilsou  v.  Jones,  1  E.  &  My.  553,  ante  p. 

(y)  Miles  v.  Clark,   1  Kee.   92;  [see    *760. 
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additional  period,  as  the  death  of  the  testator.  The  case  differs,  there- 
fore, from  the  two  preceding,  in  which  the  manner  and  not  the  period 
of  death  was  the  circumstance  to  which  express  reference  was  made. 

A  clearer  illustration  of  the  distinction  is  afforded  by  Cooper  v. 
Cooper,  (2)  in  which  a  testator  bequeathed  the  residue  of  his  personal 
€state  equally  between  liis  four  children  (naming  them,)  and  in  case  of 
the  death  of  either  of  them  leaving  issue  then  the  issue  of  such  child 
to  lake  the  parent's  share ;  but  in  the  event  of  their  dying  without 
leaving  issue  then  the  sliare  of  the  one  so  dying  to  become  part  of  the 
resi(lue~of  his  personal  estate.  There  being  no  words  in  the  primary 
bequest  expressly  giving  an  absolute  interest,  (as  there  were  in  Clayton 
V.  Lowe  and  Gee  v.  Mayor  of  Manchester,)  there  was 'no  danger  of 
im|)uting  two  inconsistent  intentions  to  the  testator  in  refusing  to  hold 
the  l)eqaest  absolute  upon  the  testator's  death  :  and  it  was  therefore 
held  by  Sir  "W.  P.  Wood,  V.  C,  that  the  children  took  life  interests 
only,  (a) 

The  general  rule  which  permits  the  gift  over  to  take  effect  upon  the 
happening  of  the  contingency  at  any  time  after  the  testa- 
tor's death  is  of  course  excluded  by  any  context  which  Jtr^tedTothe 
shows  that  the  testator  did  not  intend  it  so  to  operate!  by't'^'°''^o^fext 
Thus  in  In  re  Anstice,  (6)  where  a  testatrix  gave  the  resi- 
due of  her  personal  estate  to  trustees  in  trust  to  pay  and  divide  the 
«ame  in  equal  shares  between  her  two  cousins  A  and  B  ;  and  "  in  case 
either  of  them  should  be  married  at  the  time  of  her  said  legacy  becoming 
^payable,  then  the  same  shall  be  paid  or  disposed  of  for  hef,  separate 
use,  and  her  receipt  alone  for  the  same  shall  be  a  sufficient  discharge  /"9 

(2)  1  K.  &  J.  658.  by  the  words  '  when  this  bequest  takes 

(a)  See  also  Bowers  v.  Bowers,  L.  R.,  effect.'     Does  it  mean  when  the  widow 

5  Ch.  244;  Gosling  v.  Townshend,  2  W.  dies,   and  when    the  division  shall    be 

B.  23.     Rogers  v.  Waterhouse,  4  Drew,  made  ?    If  so,  until  then  the  persons  de- 

329,  and  Rogers  v.  Rogers,  7-  W.  R.  541,  signated  cannot  be  known,  and  their  in- 

cannot  be  relied  on  contra.  terests  cannot  vest,  or  not  indefeasibly  at 

(i)  23  Beav.  135.]  least.  The  obvious  answer  to  the  question 

9.  Iti  Rogers  v.  Rogers,  11  R.  I.  38,  the  is,  that  the  bequest  takes  eflTeet  when  the 

testator  directed  that  a  division  should  be  will  takes  effect.   But  is  this  what  the  tes- 

made  among  the  etildren  of  his  trustee  tator  meant  ?    We  are  not  entirely  sure  ; 

"  now  living,  or  their  legal  heirs    *    *    *  but  we  find  nothing  in  the  words  or  their 

if  any  of, them  be  dead  when  this  bequest  context  to  convince  us  that  he  did  not 

takes  effect."     In  commenting  upon  this  mean  this ;   and  we  must  therefore  take 

provision  of  the  will,  it  was  said  by  Dur-  the  obvious  meaning  of  the  words  as  the 

fee,  J.,  at  page  76  :  "An  important  ques-  meaning  in  which  tlie  testator  employed 

tion  to  determine  is,  what  time  is  signified  them.     This  view  relieves  the  bequest  of 
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and  in  case  either  of  them  should  die  without  leaving  issue,  then  ner 
share  to  go  to  her  sister ;  and  in  ease  both  should  die  without  leaving 
issue,  then  over;  it  was  held  by  Sir  J.  Romilly,  M.  E.,  that  this 
meant  death  in  the  testatrix's  lifetime,  for  the  legatees  (if  married)- 
were  to  be  competent  to  give  a  full  discharge  for  their'  legacies  when 
they  became  payable,  which  was  inconsistent  with  a  gift  over  upon  an 
event  to  happen  at  any  time  during  their  lives. 

So  where  the  gift  was  to  several  as  tenants  in  common,  and  in  case 
any  of  them  should  die  without  leaving  issue,  the  shares  of  them  so 
dying  were  to  go  to  the  others  and  to  the  issue  of  such  of  them  aa 
should  die  leaving  issue  in  equal  shares,  such  issue  to  take  the  shares- 
which  their  respective  parents  would  have  taken  if  living;  it  was  clear 
that  the  interest  of  the  original  legatees  was  not  to  be  defeasible  during^ 
their  whole  lives,  (x)  And  the  circumstance  that  one  of  several  alterna- 
tive gifts  over  is  expressly  confined  to  death  without  issue  under  twenty- 
one  is  a  strong  argument  that  the  other,  though  in  terms  indefinite,  was- 
intended  to  be  so  confined  too.lO  (y) 

Again  in  Clark  v.  Henry,  (2;)  where  a  testator  gave  all  he  possessed 
to  be  equally  divided  between  his  sisters  A.  and  S.  for  their  sole  use- 
and  benefit  independent  of  any  one  they  might  marry ;  and  directed: 
his  personal  property  consisting  of  clothes,  plate,  wines,  stores,  musical 
instruments,  cabin  furniture,  &c.,  to*  be  sold  and  the  proceeds  invested 
in  his  sisters'  names  as  they  should  direct,  his  sister  A.  (who  had 
attained  the  age  of  twenty-five)  to  have  the  immediate  control  of  her 
share  of  his  personal  property,  and  his  sister  S.  on  attaining  the  age  of 

any  uncertainty  in  regard  to  the  persons  Caldwell  v.  Skilton,  13  Id.  152 ;  Biddle's 
who  are  to  have  the  benefit  of  it,  in  so  Estate,  28  Id.  59  ;  Schoonmaker  v.  Stock- 
far  as  any  uncertainty  arises  from  the  ton,  37  Id.  461 ;  Shutt  v.  IJambo,  57  Id., 
words  under  review,  and,  inasmuch  as  151;  Brown  v.  Brown,  1  Dana  43;  Gib- 
the  persons  can  be  ascertained  at  the  son  ii.'Walker,  20  N.  Y.  476, ;  Downing  ».. 
death  of  the  testator,  is  entirely  consist-  Marshall,  23  Id.  366,  holding  that  "  death, 
ent  with  their  taking  vested  interests."  without  issue"  iTicluded  the  case  of  death. 

[(a;)  Johnston   «.  Antrobus,   21   Beav.  in  testator's  lifetime.     But  see  Jessup  v. 

556  (the  share  of  residue.)     There  was  Smuck,  16  Penna.  St.  340,  in  whioh  case 

also  a  gift  over  on  death  leaving  issue ;  Clayton  o.  Lowe,  6  B.  &  Aid.  636,  is  re-  • 

but  the  decision  was  based  on  the  clause  ferred  to  by  Chambers,  J.,  as  "  not  a  case 

in  the  text.]  of  such  deliberate  adjudication  as  to  be 

10.  In  Fahrney  v.  Holsinger,  65  Penna.  relied  on."    In  this  case,  death  of  devisee 

St.  388,  the  gift  of  a  fee  to  A,  with  re-  "'  before  he  marries "  was  not  confined  to- 

mainder  over  "  if  she  die  without  heirs,"  such  death  in  testator's  lifetime, 
was  construed  to  refer  to  a  death  without        [(j/)  Brotherton  v.  Bury,  18  Beav.  65. 
issue  in    the   testator's'  lifetime.    So,   too,         (z)  L.  K.,  11  Eq.  222,  6  Ch.  588. 
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twenty-five,  until  which  time  her  uncle  W.  would  hold  it  in  trust  for 
Her ;  and  in  case  of  the  death  of  either  sister  before  the  testator  or 
before  marrying  and  having  children,  the  whole  of  the  property  he 
might  die  poss^essed  of  to  go  to  the  survivor.  It  was  iield  that  A.  on 
attaining  twenty-five,  although  she  had  not  married,  was  absolutely 
entitled  to  a  moiety.  There  might  be  some  difficulty,  it  was  observed, 
in  applying  the  words  of  the  gift  over  to  both  sisters;  but  they  must 
be  construed  with  reference  to  the  former  words:  whatever  else  the 
testator  may  have  meant,  he  *certainly  meant  that  when  either  sister 
attained  twenty-five  she  should  have  her  share. 

And  in  Ware  v.  Watson  (a)  where  a  testator  gave  his  residuary 
estate  "to  be  divided  into  six  equal  shares,  being  as  many  as  I  have 
children  now  living,  one  of  the  said  shares  to  be  for  the  benefit  of  each 
of  my  said  children  in  manner  hereinafter  mentioned,  the  share  of 
each  of  my  sons  W.,  H.,  and  J.  to  be  paid,  assigned  and  transferred  to 
him  as  soon  as  convenient  after  my  decease,  and  the  sh.Tres  of  daugh- 
ters E.,  A.,  and  S.  to  be  vested  interests  for  their  benefits  in  manner 
hereinafter  mentioned:"  provided  that  if  any  of  his  said  sons  should 
die  without  issue  livifig  at  his  decease  his  share  (accruing  as  well  as  orig- 
inal) should  go  to  the  survivors  equally  :  the  trustees  were  (hen  directed 
to  stand  possessed  of  the  shares  of  the  daughters  in  trust  for  them  for 
life  and  afterwards  for  their  children,  and  in  default  of  children,  for 
the  survivors  or  survivor  of  the  sons  and  daughters :  it  was  held  by 
K.  Bruce  and  Turner,  L.  JJ.,  that  the  shares  of  the  sons  vested  in 
them  indefeasibly  on  the  testator's  death,  the  gift  over  of  those  shares 
operating  only  in  case  of  death  in  his  lifetime;  the  marked  distinction 
made  between  the  shares  of  the  sons  and  those  of  the  daughters  being 
considered  to  show  that,  whatever  eifect  the  words  "pay  and  divide" 
might  have  had  if  they  had  stood  alone,  the  testator  meant  something 
different  from  a  direction  that  the  shares  should  be  vested  when  he 
used  the  words  "  pay  and  transfer."] 

II. — 2.  In  all  the  preceding  cases  it  will  be  observed  that  the  gift 
to  the  person  on  whose  death,  under  the  circumstances  Kuie^here 
described,  the  substituted   gift  was  to  arise,  was  imme-  "fl'^r'other'"' 
(liate,  i.  e.,  to  take  effect  in  possession ;  so  that  the  court  '"'*"^'- 

(a)  7  D.,  M.  &  G.  248.    See  also  Lloyd  jESOO   within    one    year   from    testator's 

r.  Davies,  15  C.  B.  76  (devise  to  tliree  in  death) ;  Vulliamy  v.  Hiiskis&on,  3  Y.  & 

common,  with  gift  over  on  marriage  of  C.  80  (direction  to  settle  legacy  in  case  of 

one  to  ihe  other  two,  they  paying  her  marriage.)] 
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was  placed  in  the  alternative  of  construing  the  words  either  as 
applying  exclusively  to  death  in  the  lifetime  of  the  testator,  or 
as  extending  to  death  at  any  time,  the  will  supplying  no  other 
period  to  which  the  words  could  be  referred  :  but  where  the  two  con- 
current or  alternative  gifts  are  preceded  by  a  life  or  other  partial 
interest,  or  the  enjoyment  under  them  is  otherwise  postponed,  the  way 
is  open  to  a  third  construction,  namely,  that  of  applying  the  words  in 
question  to  the  event  of  death  occurring  before  the  period  of  possession 
or  distribution,  so  that  the  original  legatee,  surviving  that  period, 
would  become  absolutely  entitled. H 

*[It  is  settled,  however,  that  in  this  case,  as  well  as  where  the  orig- 
Giftoveron  ^"^^  S'^*  ^^  immediate,  the  substituted  gift  will  prima  fade 
lelwinffissue'  ^^^  effcct-  whenever  the  death  under  the  circumstances 
^onflnedto"^'  described  occurs.  Thus,  in  O'Mahoney  v.  Burdett,(6) 
prior  interest.  ^^^^,^  ^  testatrix  bequeathed  £1000  to  her  sister  A  for 
life,  and  after  her  death  to  A's  daughter  B:  "if  ray  said  niece  should 
die  unmarried  or  without  children  the  £1000  I  here  will  to  revert  to" 
C  A  died;  then  the  testatrix;  and  afterwards  B  died  without 
children ;  and  it  was  held  in  D.  P.  that  the  legacy  went  over  to  C, 
on  the  ground  that  this  was  the  natural  and  proper  meaning  of  the 
words,  and  that  there  was  no  context  which  rendered  a  different  mean- 
ing pecessary  or  proper.  The  inconvenience  of  suspending  the  Jibsolute 
vesting  of  the  gift  during  the  whole  lifetime  of  the  legatee  could  not 
control  the  natural  meaning  of  the  terms  of  the  bequest. 

So,  in  Ingram  v.  Soutten,  (o)  where  a  testator  gave  a  mixed  residue 
in  trust  for  his  wife  for  life,  and  after  her  death  or  second  marriage  in 
trust  in  moieties  for  his  two  daughters  for  their  lives,  and  afterwards 
for  their  children  respectively  ;  if  either  daughter  should  have  no  child 
her  moiety  to  go  to  the  other  daughter  and  her  children ;  and  if  neither 

11.  Jn  Dominiok  v.  Moore,  2  Bradf.  572,  note  4.    But  for  cases  where  they 

201,  it  is  said  that  a  clause  of  survivor-  have  been  held  to  refer  to  the  death  of 

ship  is  ordinarily  referable  to  the  death  the  first  taker,  or  the  happening  of  the 

of  the  testator,  unless  the  distribution  is  contingency  on  which  the  gift  was  to  take 

postponed  until   the  determination  of  a  effect,  see  ante  p.  579,  note  5. 
life  estate,  in  which  case  the  weight  of         [(6)  L.  E.,  7  H.  L.  386. 
authority  seevus  to  incline  in  favor  of  re-        (c)  L.  K.,  7  H.  L.  408,  reversing  In  re 

ferring  the  survivorship  to  the  period  of  Heathcote's  Trusts,  L.  E.,  9  Ch.  45,  and 

distribution.  l-estoring  decision  of  Malins,  V.  C,  Id. 

For  cases  in  which  words  of  survivor-  47,  u.     See  also  Benn  v.  Dixon,  16  Sim. 

ship  have  been  held  to  relate  to  the  time  21. 
of  the  death  of  the  testator,  see  anle  p. 
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daughter  should  have  a  child  to  attain  twenty-one,  then  the  whole  to 
be  in  trust  for  his  two  sons  as  tenants  in  comraon  and  their  respective 
executors,  &c. ;  but  if  either  son  should  die  without  leaving  issue  living 
at  the  time  of  his  decease,  then  the  whole  to  devolve  and  be  in  trust  for 
the  other,  his  executors,  &c.  But  if  hotli  sons  should  die  without  leav- 
ing issue  living  at  their  respective  deaths,  then  in  trust  for  M.,  a  grand- 
daugliter  of  the  testator,  her  executors,  &c.;  but  if  she  siiould  die  with- 
out leaving  issue  living  at  the  time  of  her  death,  then  in  trust  for  such 
one  or  more  of  the  daughters  of  P.  and  G.  as  should  be  living  wlien 
the  trusts  tliereinhefore  declared  should  determine,  their  executors,  &c. ; 
and  if  there  should  be  no  such  daughter  of  eitiier  of  them  at  that  time 
living,  then, in  trust  for  C,  his  executors,  &c.  First,  the  wife  died; 
then  the  sons ;  and  afterwards  the  daughters ;  neither  of  the  sons  or 
daughters  had  any  issue.  M.  survived  them,  and  afterwards  died 
without  ever  having  issue.  At  that  time  there  was  living  only  one 
daughter  of  P.  and  no  daughter  of  G.  It  was  held  by  James,  L.  J. 
(Mellish,  L.  J.,  concurring,)  that  M.,  having  survived  the  tenants  for\ 
life,  took  an  indefeasible  interest.  *The  general  rule,  he  said,  was,  as 
laid  down  in  Edwards  v.  Edwards,  {d)  that,  where  there  was  an  abso- 
lute gift  to  vest  in  possession  at  a  future  time,  and  a  gift  over  if  the 
legatee  should  die  without  issue  living  at  his  death,  this  prima  fade 
meant  if  he  should  so  die  before  he  was  entitled  to  call  for  delivery,  as 
it  would  be  very  inconvenient  that  after  delivery  the  subject  should  be 
liable  to  go  over:  and  there  was  nothing  in  the  present  case  to  take  it 
out  of  the  general  rule.  But  this  was  reversed  in  D.  P.,  and  the 
alleged  rule  was  denied,  as  unwarrantably  altering  the  natural  mean- 
ing of  the  words,  which  clearly  expressed  a  dying  without  issue  living 
at  the  death,  at  whatever  time  that  death  might  take  place.l2 

The  rule  being  as  thus  laid  down  in  D.  P.,  it  is  to  be  considered 
what  species  of  context  will  exclude  it  and  confine  the 

.«i.«  1,  ■!/.  Contingency 

operation  ot  the  tcirt  over  to  death  occurrins:  beiore  the  restricted  by 

1^1  •       context. 

period  of  jjossession.     An  example  of  such  a  context]  is 

afforded  by  Da  Costa  v.  Keir,  (e)  where  a  testator  gave  the  residue  of 

(d)  1-0  Beav.  364,  365.]  Penna.  St.  366.     Not  so,  however,  a  gift 

12.  The  bequest  of  personalty  in  re-  to  A  and  B,  "  as  soon  as  A  arrives  at  the 

mainder  afcer  a  life  estate,  with  limitation  age  of  22  they  shall  have  possession  and 

over  on  the  remainderman's  dying  with-  if  either  die  without  issue  before  coming 

out  issue,  intends  such  death  to  occur,  if  into  possession,"  over,  McCullough  v.  Fen- 

at  all,  before  the  termination  of  the  life  ton,  65  Penna.  St.  418. 
estate,  Umstead  and  Eeiff's  Appeal,  60        (e)  3  Euss.  360. 
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his  estate  to  trustees,  upon  trust  to  pay  the  interest  to  his  wife  for  life^ 
and  after  her  decease,  he  gave  (lie  priTioipal  to  A  for  "her  own  use  and 
benefit  to  be  at  her  own  disposal;  but  if  the  said  A  should  die  leaving- 
any  child  or  children  living  at  her  decease,'  then  he  gave  the  residue- 
to  her  children  ;  but  if  she  should  die  without  any  child  living  at  her 
decease,  then  he  gave  the  same  to  B  and  C  equally;  but  if  either  of 
them  should  die  before  they  should  become  entitled  to  receive  the  said 
residue,  then  he  gave  the  whole  to  the  survivor ;  and  if  both  should  die 
in  the  lifetime  of  his  wife,  then  he  gave  the  said  residue  to  his  wife.  A 
survived  the  testator  and  his  widow,  and  therefore  claimed  to  be  enti- 
tled absolutely.  The  legatees  over  resisted  this  claim  on  the  ground 
that  the  residue  was  given  to  them  in  the  event  of  A  dying  without 
leaving  a  child,  whenever  thai  event  should  happen.  Sir  J.  Leach,  M. 
R.,  considered  this  construction  objectionable,  as  it  simply  revoked  the- 
prior  gift  to  A,  (/)  since,  by  parity  of  reasoning,  the  children,  if  any,^ 
living  at  her  decease,  would  also  have  been  entitled,  without  regard  to- 
the  period  of  death  ;  whereas  the  testator  intended  the  subsequent  gift 
to  operate  only  by  way  of  qualification  or  exception  in  particular 
events ;  and  he  thought  that  the  ultimate  gift  to  the  wife  in  the  event 
of  B  and  C  dying  in  her  lifetime,  plainly  indicated  that  the  life  of  the 
widow  was  to  be  the  period  to  which  the  event  of  A  dying  with  or 
without  *children  was  to  be  referred,  (g)  and  consequently  that  A 
having  survived  the  widow,  was  absolutely  entitled. 

[So,  in  Barker  v.  Cocks,  {h)  where  a  testator  bequeathed  a  fund  after 
the  decease  of  his  wife  (who  had  a  life  interest  therein)  to  A,  B  and  C 
equally  to  be  divided  between  them,  share  and  share  alike ;  but  in  case 
of  the  death  of  C  without  leaving  lawful  issue,  he  gave  her  third  part 
to  A  and  B  equally ;  it  was  hel'd  by  Lord  Langdale,  M.  R.,  that, 
having  survived  the  wife,  C  had  acquired  an  absolute  interest.  The 
testator's  first  object,  he  observed,  was  that  each  of  the  three  should 
have  an  equal  advantage,  with  the  others ;  but  as  to  Cs  share  there 
was  a  gift  over  to  the  others  in  case  of  C  dying  without  leaving  law- 
ful issue.  If  you  made  this  event  refer  to  the  period  anterior  to  the 
death  of  the  tenant  for  life,  you  carried  into^effect  the  primary  inten- 

(/)  /.  e.,  ultra  the  life  interest.     [See  nile  period,  it  is  an  argument  for  confin- 

also  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  ing  the  others  also,  Wood  i:  Wood,  35 

C.  463.  Beav.  587.    And  see  Whiting  v.  Force,  2: 

(g)  See  also  In  re  Hayes,  9  Jur.  (N.  S.)  Beav.  571 ;  King  v.  Cullen,  2  De  G.  &  S- 

1068.    So  if  one  of  several   alternative  252. 

gifts  over  be  expressly  confined  to  a  defi-  (A)  6  Beav.  82.] 
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tion  of  the  testator  to  divide  the  fund  amongst  the  three,  share  and 
share  alike.] 

A  question  of  this  nature  arose  in  Galland  v.  Leonard,  (i)  where  a 
testator  gave  the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  place  the  same  out  at  interest  during  the  restricteTS" 
life  of  his  wife,  and  pay  her  a  certain  annuity,  and  npon  tdbuaon.'*'^' 
her  death  to  pay  and  divide  the'  said  trust  moneys  unto 
and  equally  between  his  two  daughters,  H  and  A.     And  in  case  of  the 
death  of  them  his  said  daughters,  or  either  of  them,  leaving  a  child  or 
children  living,  upon  trust  for  the  children  in  manner  therein  men- 
tioned ;  and  the   testator  declared  that  the^  cliildren  of  each  of  his 
daughters  should  be  entitled,  to  the  same  share  his,  her  or  their  mother 
would  be  entitled  to  if  then  living  ;    [and  in  case  of  the  death  of  his- 
said  two  daughters  without  leaving  issue  living,  then  over.]     Sir  T. 
Plumer,  M.  E.,  held  that  the  testator  intended  only  to  substitute  the 
children  for  the  mother,  in  the  event  of  the  decease  of  the  latter  dur- 
ing the  widow's  life,  and  that  the  daughters  who  survived  her  (the 
widow)  became  absolutely  entitled.     In  this  case  the  frame  and  terms- 
of  tlie  bequest  showed  that  the  testator  contemplated  the 
death  of  tlie  widow  as  the  period  of  distribution,  and  any  Gaiiandr. 

\  ^    n  Leonard. 

doubt  whicli  his  previous  expressions  may  have  lett  on 

this  point  is  dispelled  by  the  clause  entitling  the  children  to  the  shares 

which  their  parents,  if  living,  would  have  taken. 

*["  It  is  manifest,"  said  Lord  Selborne  {1c)  "  that  when  a  testator  (as 
in  Galland  v.  Leonard)  has  directed  payment  or  distribu- 
tion to  be  made  at  a  certain  time,  so  that  a  trust  intended  restricted  to 

1  .  1     n      1  period  of  dis- 

by  him  to  continue  up  to  that  time  shall  then  come  to  an  tributionby 

•'  .  1  -I       •  express  direc- 

end.  and  has  proceeded  to  substitute  other  devisees  or  tion  to  aistri- 
legatees, 'through  tiie  medium  of  the  same  trustees  and  the 
same  trust,  in  case  of  the  death  without  leaving  issue  of  any  of  the 
persons  to  whom  sflch  payment  or  distribution  was  first  directed  to  be 
made;  there  is  strong  prima  facie  reason  for  holding  that  the  contin- 
gency must  be  intended  to  happen  if  at  all  before  the  period  of  distri- 
bution. And  a  rule  so  limited  (subject  of  course  to  exceptions)  would 
seem  to  be  in  liarmony  with  sound  principle  and  with  the  general  cur- 
rent of  authority ."13 

(i)  1  Sw.  161.  the  property  as  involves  distribution,  Id. 

[(i)  InO'Mahoney  J).  Burdett,  L.  E.,,7    407.] 
H.  L.  406.     An  express  direction  is  here        13.  So,  too.  People  v.  Jennings,  44  111. 
meant,  not  merely  such  a  disposition  of     488  ;  Field  v.  HallowoU,  12  B.  Men.  517. 
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Edwards  v.  Edwards  (l)  was  itself  a  case  of  that  kind.  The  testator 
there  devised  freeholds  and  leaseholds  in  trust  for  his  wife  during  her 
life  or  widowhood.  He  then  devised  part  of  the  property  to  his  eldest 
son  "  for  him  and  his  heirs  to  possess  immediately  after  his  mother's 
■death  or  marriage."  He  then  made  similar  devises  to  a  daughter  and 
to  another  son ;  and  continued — "  If  my  said  wife  shall  remain  my 
widow  my  trustees  shall  assign  and  transfer  to  each  of  my  children 
their  shares  immediately  after  her  death  and  as  soon  as  they  arrive  at 
twenty-one.  *  *  Further,  if  one  of  my  three  children  shall  die  and 
leaving  no  children,  his  or  her  share  shall  be  divided  between  the 
other  two  and  for  their  heirs  forever ;  and  if  two  of  my  children  shall 
■die  and  leaving  no  children,  their  shares  shall  go  to  the-surviving  one 
and  his  or  her  heirs  forever."  It  was  held  by  Sir  J.  Romilly,  M.  R., 
that  the  contingency  of  death  leaving  no  children  was  to  be  confined 
to  the  life  of  the  tenant  for  life.  His  decision  was,  indeed,  based  on 
the  supposed  general  rule  cited  and  relied  on  by  Sir  W.  James  in 
Ingram  v.  Soutten,  but  denied  on  appeal  of  that  case.  But  in  O'Ma- 
honey  v.  Burdett,  Lord  Selborne  said — "  Edwards  v.  Edwards  was  a 
case  in  which  a  distribution  by  assignment  or  transfer  was  expressly 
directed  to  be  made  after  the  death  of  the  tenant  for  life,  thereby  prima 
facie  terminating  a  trust  which  down  to  that  time  was  to  continue." 
Lord  Hatherley  spoke  to  the  like  effect ;  and  Lord  Cairns  said — "  The 
direction  for  assignment  and  transfer  coupled  with  immediate  and  abso- 
lute possession  may  well  have  justified  the  decision."  (m) 

*Another  case  of  the  same  kind,  prior  to  O'Mahoney  v.  Burdett, 
was  Dean  v.  Handley,  (I)  where  a  testator  devised  his  real  estate  to 
trustees  upon  the  trusts  afterwards  declared,  and  gave  to  the  trustees 
his  business  in  trust  ^o  carry  it  on ;  and  gave  them  the  residue  of  his 
personal  estate  in  trust  for  sale ;  and  to  stand  possessed  of  the  proceeds 
and  of  the  real  estate  in  trust  out  of  the  income  and  the  profits  of  the 
business  to  pay  a  life  annuity  to  his  wife  for  the  'Support  of  herself 
and  his  son,  and  after  her  death  to  pay  and  make  over,  and  he  thereby 
devised  and  bequeathed  all  the  said  real  and  personal  estate,  including 
all  accumulations  and  the  business,  unto  his  said  son,  his  heirs,  execu- 

But  in  Arnold  v.  ArnoKl,  11  B.  Mon.  were  living  at  the  death  of  the  testator, 

81,  87,  it  was  contended  thai,  there  heing  but  died  before  the  period  of  distribution 

a  direction  to  distribute  on  the  liappening  took  notliing. 
of  a  future  event,  those  only  could  take         \_{l)  15  Beav.  357. 
who  were  living  at  the  period  of  distribu-        (m)  L.  E.,  7  H.  L.  394,  400,405. 
tion,  and  that  those  of  the  devisees  who        (1)  2  H.  &  M.  635. 
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tors,  administrators  and  assigns  :  "  And  my  will  further  is  that  in  case 
my  said  son  shall  happen  to  depart  this  life  without  leaving  lawful 
issue  him  surviving,  then  I  direct  my  trustees  and  tiie  survivors  of 
them,"  &c.,  to  sell  all  the  real  and  personal  estate  and  to  Hold  the  pro- 
ceeds upon  the  trusts  therein  mentioned.  It  was  held  by  Sir  W.  P. 
Wood,  V.  C,  that  the  son  having  survived  the  widow  was  absolutely 
entitled  to  the  whole  estate.  His  decision,  as  reported,  proceeded  on 
the  supposed  general  rule  in  Edwards  v.  Edwards ;  but  in  O'Mahoney 
V.  Burdett,  (m)  he  said : — "  It  was  a  trade  which  was  directed  to  be 
carried  on  by  the  executors  until  the  son  attained  a  certain  age,  wheu 
the  trade  (and  not  the  trade  only  but  other  property  as  well)  was  to  be 
lianded  over  to  him.  *  *  I  held  in  that  case,  and  I  should  be  dis- 
posed to  hold  the  same  again  in  a  similar  case,  that,  the  time  was 
evidently  pointed  out  when  the  final  and  complete  distribution  was  to, 
be  made,  and  that  the  executory  devise  must  be  held  to  be,  referred  to 
that  time,  because  it  was  impossible  to  call  the  property  back  again 
and  hold  that  the  executory  devise  was  then  to  take  effect  after  there 
had  been  that  full  and  complete  distribution  of  the  funds." 

A.  question  of  the  same  kind  afterwards  arose  in  Olivant  v.  Wright,  (n) 
where  a  testatrix  having  separate  real  and  personal  *estate  gave  it  to 
her  husband  for  life ;  "  and  after  his  decease  to  be  divided  amongst 
my  five  children,  share  and  share  alike ;  and  if  any  of  my  children 
should  die  without  issue,  then  that  child  or  children's  share  shall  be 
divided,  share  and  share  alike,  among  the  children  then  living ;  but 
if  any  of  my  children  should  die  leaving  issue,  then  that  child  (if  only 
one)  shall  take  its  parent's  share,  and  if  more  than  one,  to  be  divided 
equally  amongst  them,  share  and  share  alike."  It  was  held  by  Sir  J. 
Bacon,  V.  C,  that  the  case  was  within  the  rule  laid  down  in  D.  P.  ; 
that  the  share  of  a  child  who  survived  the  tenant  for  life  leaving  issue 
passed  to  the  issue ;  and  that  the  share  of  another  child  who  afterwards 

(m)  L.  E.,  7  H.  L.  403.    The  following  33  Eeav.  631 ;  In  re  Hill's  Trusts,  L.  K., 

cases  were  decided  before  O'Mahoney  v.  12  Eq.  312.     On  special  grounds  the  con- 

Burdett  on  the  supposed  general  rule  in  tingency  was  held  in  Milner  v.  Milner,  34 

Edwards  v.  Edwards.     Most  if  not  all  of  Beav.  276,  (settlement,)  and  Witham  v- 

them   might    perhaps  be  supported    on  Witham,  3  D.,  F.  &  J.  758,  (direction  to 

special  grounds  ;  and  it  may  be  observed  settle  shares  of  daughters  if  they  should 

that  none  of  them  were  bare  cases  of  sue-  marry,)  not  to  be  confined  to  the  life  of  the 

cessive  trusts  like  the  two  cases  in  D.  P.  tenant  for  life ;  and  in  Smith  v.  Colmau, 

See  In  re  Allen's  Estate,  3  Drew.  380  ;  25  Beav.  216,  (similar  direction  to  settle,) 

Johnson  v.  Cope,  17  Beav.  561 ;  Becktou  to  be  confined  to  the  death  of  the  testator. 
V.  Barton,  27  Beav.  99 ;  Slaney  v.  Slaney,        (»)  L.  E.,  20  Eq.  220,  1  Ch.  D.  346. 
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died  without  issue  passed  to  the  three  children  then  surviving.  On 
appeal  this  was  reversed  on  the  ground  that  the  testatrix  clearly- 
intended  an  actual  and  iinal  division  to  be  made  at  the  death  of  the 
tenant  for  life.  Sir  W.  James  observed  that  aU  was  consistent  with 
that  intention,  and  that  any  other  construction  would  lead  to  so  many- 
absurdities  and  contradictions  that  he  could  not  bring  himself  to  enter- 
tain a  doubt.  He  said  the  natural  meaning  of  "  then "  would  be  the 
time  of  division  which  had  before  been  spoken  of  as  to  be  made  at  the 
■death  of  the  tenant  for  life.  Sir  G.  MelJish  said  that,  according  to 
the  respondent,  there  might  be  several  periods  of  division,  and  what 
-was  to  happen  if  all  the  five  children  one  after  the  other  died  without 
issue  did  not  exactly  appear.  Sir  G.  Bramwell  observed  that,  accord- 
ing to  the  respondent,  the  surviving  children  took  the  shares  of  the 
•  child  dying  without  issue  to  the  exclusion  of  the  issue  of  the  child  who 
■died  with  issue,  which  certainly  was  unreasonable ;  and  further  that  a 
grandchild  dying  during  the  life  of  the  tenant  for  life  would  take  that 
which  a  child  dying  during  the  life  of  the  tenant  for  life  would  not 
take,  which  also  seemed  unreasonable. 

The  difficulties  here  suggested  ■  do  not  appear  to  be  very  formid- 
able, (o)  That  they  were  considered  to  be  so  in  Olivant  v,^ 
r^tri"ted"to  "Wright,  may  probably  be  taken  as  evidence  that  an  express 
sistenoy  in  direction  tQ  distribute  needs  little  assistance  from  the  con- 
text to  exclude  the  general  rule  which  reads  death  with- 
out issue  as  rheaning  death  at  any  time.  If,  indeed,  by 'so  reading  the 
will  absurdity  or  contradiction  is  really  produced  in  the  ulterior  trusts, 
which  is  avoided  by  confining  the  contingency  to  the  limited  *period, 
there  is  strong  ground  for  adopting  the  latter  construction,  even 
although  the  will  contains  no  express  direction  to  distribute,  and  no 
trust,  [p) 

The  effect  of  an  express  direction  to  convey  at  a  particular  time  is 
further  shown  by  Wheable  v.  Withers,  (g)  where  a  testa- 
restricted  by      tor  gave  real  and  personal  estate  to  trustees',  in  trust  for 
rection  to  his  wifc  for  life,  and  after  her  death  to  convey  and  assure, 

pay  and  divide  the  same  unto  and  amongst  all  his  children 

(o)  See  ante  p.  *786,  n.  ((),  and  Lord  shall   leave  such   lawful  issue ")  which 

Hatherley's  judgment,  Bowers  v.  Bowers,  caused  the  difficulty  upon  one  construc- 

L.  E.,  5  Ch.  250  ;  also  ante  p.  *188.  tion  were  made  intelligible  by  adopting 

(p)  See  Besant  v.  Cox,  6  Ch.  D.  604.  the  other. 

But  the  report  does  not  make  it  clear  how  (g)  16  Sim.  505.'   See  also  Whiting  v. 

in  this  particular  case  the  words  ("  that  Force,  2  Beav.  571 ;  Qlyn  v.  Glyn,  26  L. 
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in  equal  sliares  on  their  respectively  attaining  twenty-one ;  and  in  ease 
■of  tlie  death  of- any  of  them  without  issue  under  that  age,  or  before 
acquiring  a  vested  interest,  (r)  then  to  convey,  &c.,  his  part  to  the  sur- 
vivors ;  but  in  case  any  of  the  testator's  children  should  die  at  any  time 
either  before  or  after  him  having  issue,  then  to  convey,  &c.,  his  part  to 
such  is^ue.  All  the  children  having  attained  twenty-one,  it  was  held 
by  Sir  L.  Shadwell,  V.  C,  that  they  had  become  indefeasibly  entitled. 
He  thought  the  words  "under  twenty-one"  must  of  necessity  be  implied 
in  the  gift  over  to  issue,  since  the  trustees  having  under  the  first  trust 
■executed  an  absolute  conveyance  to  the  children  at  twenty-one  would 
have  nothing  left  in  them  to  enable  them  to  execute  the  last  trust  as 
it  stood  in  the  will. 

In  the  last  case,  it  appears  that  the  wife  was  dead,  but  not  when  she 
■died;  nor  was   it  suggested  that  the  time  of  her  death   contingency 
furnished  a  limit  to  the  contingency.     That  it  is  not  the  Jl^^orify  0° 
time  of  eventual  distribution,  but  the  time  pointed  out  by  iafhlr  than 
the  express  direction  to  distribute,  that  fixes  that  limit,  is  onenant* 
more  distinctly  shown  by  In  re  Johnson's  Trusts,  (s)  where    °' ''  *' 
a  testator  devised  real  estate  to  his  wife  for  life,  remainder  to  trustees 
in  trust  to  sell,  to  invest  the  proceeds,  and  to  apply  the  income  in 
bringing  up  his  nephews  and  nieces,  the  children  of  his  sister  S.,  dur- 
ing their  respective  minorities ;    and  upon  further  trust  to  pay  his 
nephews  and  nieces  their  respective  shares  when  and  as  they  should 
respectively  attain  twenty-one;   if  any  of  them  should  die  without 
leaving  issue,  their  shares  to  be  paid  to  the  survivors  when  their  orig- 
inal shares  were  payable  as  aforesaid ;  if  any  of  them  should  be  of  age 
&t  the  time  of  sale,  their  shares  to  be  paid  im*mediately  after  the  sale. 
All  the  nephews  and  nieces  but  two  died  before  the  wife,  some  under 
age,  others  after  attaining  twenty-one,  and  some  leaving  issue,  others 
not.     It  was  held  by  Sir  W.  P.  Wood,  '\ .  C,  that  a  nephew  or  niece 
became  indefeasibly  entitled  on  attaining  twenty-one.     He  observed 
ihat  the  court  always  leaned  towards  the  construction  which  vested  a 
provision  for  children   at   the  time  when   it  was  most  likely  to  be 
required.     He  thought  the  testator  had  plainly  expressed  his  intention 
that  the  original  shares  should  vest  at  twenty-one,  and  that  the  period 
of  survivorship  as  to  the  accruing  shares  was  to  be  the  period  of  the 
vesting  of  original  shares.] 

J.,  Ch.  409  (distribution  directed  at  twen-        (r)  These  last  ■words  were  held  to  be 
ty-five,  with  gift  over  of  the  share  of  the    merely  tautologous. 
•eldest  if  he  came  into  settled  estates.)  (s)  10  L.  T.  (N.  S.)  455.] , 

[vol.  II.  *797] 


656 


WORDS   KEFEEEING   TO   DEATH.  [CHAP.  XLIX. 


The  restricted  construction  prevailed,  partly  on  the  authority  of 
Contingency  Galland  V.  Leonard,  in  the  more  doubtful,  case  of  Home  v. 
p?r'odtf'°  Pillans,  (m)  where  a  testator  bequeathed  to  his  nieces  C. 
vesting.  gjj^  j^j_  jjjg  gyj^  ^f  ^2000  each,  when  and  if  they  should 

attain  their  ages  of  twenty-one  years;  and  which  said  legacies  he 
gave  .to  them  for  their  sole  and  separate  use,  free  from  the  debts  or 
control  of  their  or  either  of  their  husbands :  and  in  case  of  the  death 
of  his  said  nieees  or  either  of  them  leaving  children  or  a  child,  the  testa- 
tor bequeathed  the  share  or  shares  of  each  of  his  said  nieces  so  dying 
unto  their  or  her  re'spective  children  or  child.  Sir  J.  Leach,  M.  E., 
held  that  the  nieces  did  not  take  absolute  interests  at  majority ;  but 
that  the  bequest  to  them  continued  to  be  liable  to  'the  executory  gift, 
on  their  dying  leaving  children.  Lord  Brougham,  C,  reversed  the 
decree,  on  the  ground  that  the  construction  adopted  by  the  court 
below  was  irreconcilable  with  the  authorities,  especially  those  cases  in 
which  words  referring  to  death  generally  had  been  held  to  be  restricted 
to  death  occurring  in  the  lifetime  of  the  prior  legatee  for  life,  {x)  and 
he  adduced  Galland  «.'  Leonard  as  an  authority  precisely  in  point.  He 
also  dwelt  on  the  inconvenience  of  holding  the  absolute  vesting  to  be 
suspended  during  the  life  of  the  legatee,  which  was  a  construction  the 
court  would  never  adopt  but  from  necessity ;  and  he  considered  that, 
in  the  present  instance,  such  a  construction  would  have  the  eifect  of 
defeating  the  testator's  intention,  which  evidently  was,  that  at  the  age 
of  twenty-one  the  legacies  Should  become  absolutely  vested. 

It  is  observable  that  Lord  Brougham,  in  his  remarks  on  Hervey  v. 

Remark  McLauchlin  (y)  and  that  class  of  cases,  but  very  faintly 

BroTiSmm's       advcrts  to  the  fact,  that  in  them  the  gift  over  was  in  case 

inHome r.        °^  death  simpUciter,  and  in  the  will  before  him  it  was  in 

Pillans.  |,ggg  q£-  *(jgath  in  connection  with  a  collateral  event  [i.  e., 

leaving   children,)    which   forms   a    most    material    distinction,    and 

excludes  from  the    latter  case   much    of  the  reasoning  adopted  by 

'hi in  from  the  cited  authorities.     The  point  which  he  had  to  decide 

was  certainly  one  of  great  dilBculty.     [But  the  decision  has  frequently 

been  recognized  as  correct.     Thus  in  Eandfield  v.  E.and- 

Piiians.'ap-        field,  («)  whcrc  a  testator  devised  real  estate  to  his  son 

&°d  Kings-       when  he  attained  twenty-one,  with  a  gift  over  if  he  should 

die  leaving  no  issue,  but  where  under  the  circumstances 

(m)  2  My.  &  K.  15.  {y)  1  Pri.  264. 

(a;)  Vide  ante  p.  *756.  [(z)  8  H.  L.  Cas.  225,  231,  240.    See 
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tlie  words  "  when  he  attained  twenty -one  "  were  taken  pro  non  soriptis, 
I^ord  Khigsdown  said  that  he  thought  the  rule  laid  down  in  Home  v 
Pillans  was  a  perfectly  sound  one,  and  that  it  ought  not  to  be  disturbed, 
though  it  could  not  apply  there.  "  If,"  he  added  with  reference  to  the 
case  before  him,  "  there  had  been  two  contingencies  to  which  the  words 
might  have  been  applicable  they  would-  I  think  have  been,  properly 
applicable  to  the  first,  the  dying  under  twenty-one;  but  that  contin- 
gency did  not  exist  when  the  will  was  executed,  and  they  can  be 
applicable  therefore  only  to  the  other."  As  was  said  in  the  argument 
of  that  case,  it  is  highly  improbable  that  the  testator  could  mean  to 
give  the  estate  absolutely  to  his  son  upon  his  attaining  twenty-one,  and 
then  take  it  away  again  after  the  son  had  attained  that  age. 

Again,  in  Moiiteith  v.  Nicholson,  {a)  where  a  testator  gave  his  per- 
sonal estate  to  his  brothers  and  sisters  living  at  his  decease, 
their  executors,  administrators  and  assigns,  as  tenants  in  f^^lc^dto 
common,  and  declared  that  if  any  of  them  sliould  die  in  his  X^^S.ne^ 
lifetime  or  afterwards  without  leaving  lawful  issue,  the  share 
or  shares  of  him,  her  or  them  so  dying  should  go  to  and  be  equally 
divided  amongst  the  survivor  or  survivors  of  them;    and  if  any  of 
them  should  die  in  his  lifetime  or  afterwards  leaving  issue,  the  share  or 
shares  of  him,  her  or  them  so  dying  should  go  to  and  be  equally 
divided  amongst  such  issue,  such  child  or  children  taking  their  par- 
ent's share.     "And,  moreover,  I  declare  it  to  be  my  will,  that  none 
of  the  legatees  under  this  my  will  shall  be  entitled  to  any  bequest'until 
they  severally  attain  the  age  of  twenty-one  years."     It  was   held  by 
Lord  Langdale,  M.  R.,  that  each  of  the  brothers  and  sisters  took  an 
absolute  vested  interest  on  attaining"  the  age  of  twenty-one  years. 

On  the  same  principle,  if  the  gift  after  a  life  estate  is  con*tingent  on 
the  legatee  surviving  the  tenant  for  life,  a  gift  over  if  he  dies  without 
leaving  issue  will,  it  seems,  be  restricted  to  death'  in  the  lifetime  of  the 
tenant  for  life.  (6) 

This  construction  however  may  be  excluded  if,  besides  the  gift  over 
in  question,  there  is  another  gift  over  expressly  in  case  of  death  before 
the  time  of  vesting,  (c)     Nor  has  it  been  generally  extended  to  cases 

and  consider  the  explanation  of  this  case    865 ;  In  re  Sarjeant,  11  W.  E.  203.    And 
given  by  Lord  Cairns,  L.  R.,  7  H.  L.  397.    see  judgment  in  Garvey  v.  Whittingham, 

(a)  2  Kee.  719.     See  also  In  re  Dow-    5  Beav.  270. 
ling's  Trusts,  L.  K.,  14  Eq.  463.  (c)  Martineau  v.  Rogers,  8  D.,  M.  &  G. 

(6)  Andrews  „.  Lord,  6  Jur.  (N,  S.)    328. 
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of  immediate  gift,  vested  in  point  of  interest,  but  wliere  possession  is 
directed  to  be  given  or  payment  made  at  a  specified  time,  (d)] 

And  here  it  will  be  convenient  to  notice  the  frequently  occurring 
point  of  construction  arising  on  the  word  "  payable,"  in 
able" occur-  ^^^^  ^  ^'^^  ^^  ^^®  following: — A  money  fund  is  given  to 
ovCT-'w^ether  ^  person  for  life,  and,  after  his  decease,  to  his  children  at 
majority  or  majority  or  marriage,  with  a  gift  over  in  the  event  of  any 
djstfibution.  of  the  objccts  dying  before  their  shares  become  payable. 
In  such  cases  it  becomes  a  question  whether  the  word 
"  payable  "  is  to  be  considered  as  referring  to  the  age  or  marriage  (or 
any  other  such  circumstance  affecting  the  personal  situation  of  the 
legatee,)  on  the  arrival  or  happening  of  which  the  shares  are  made 
'•  payable,"  or  to  the  actual  period  of  distribution ;  in  other  words, 
whether  the  shares  vest  absolutely  at  the  majority  or  marriage  of  the 
legatees,  in  the  lifetime  of  the  legatee  for  life;  or  whether  the  vesting 
is  postponed  to  the  period  of  such  majority  or  marriage,  and  the  death 
of  the  legatee  for  life.  As  the  latter  construction  exposes  the  legatees 
to  the  risk  of  losing  the  testator's  provision  in  the  event  of  their  dying 
in  the  lifetime  of  the  legatee  for  life,  although  they  may  have  reached 
adult  or  even  advanced  age,  and  may  have  left  descendants,  however 
numerous,  the  courts  have  strongly  inclined  to  hold  the  word  "  pay- 
able "  to  ijefer  to  the  majority  or  marriage  of  the  legatees,  especially  if 
the  testator  stood  towards  the  legatties  in  the  parental  relation. 14 

And  where,  (as  often  happens)  the  question  has  arisen  under  mar- 
riage settlements,  (e)  the  leaning  to  this  construction  is  *strongly  aided 
by  the  occasion  and  design  of  the  instrument,  whose  primary  object 

(d)  Smith  V.  Spencer,  6  D.,  M.  &  G.  79 ;  Perfect  v.  Lord  Curzon,  5  Mad.  442  ; 
631,  explained  2  H.  &.M.  639 ;  Cotton  v.  [Evans  v.  Scott,  1  H.  L.  Cas.  43,  11  Jur. 
Cotton,  23  L.  J.,  Ch.  489 ;  Else  v.  Else,  291 ;  In  re  Williams,  12  Beav.  317 ; 
L.  B.,  13  Eq.  196.]  Mount  v.  Mount,  13  Id.  333 ;    Bailie  v. 

14.  See  Field  v.  Hallowell,  12  B.  Mon.  Jackson,  1  Sni.  &  Gif.  175 ;  Swallow  v. 

517 ;  Fairly  v.-  Kline,  Penn.  (N.  J.)  322,  Binns,  1  K.  &  J.  417 ;  Walker  v.  Simp- 

327;   Kmledge  m  Eutledge,  Dudley  Eq.  son.  Id.  713  (will);   Moor  v.  Abbott,  26 

201.  L  J.,  Ch.  787,  3  Jur.  (N.  S.)  551 ;  Eem- 

(e)  Emperor  v.  Kolfe,  1  Ves.  208;  nant  v.  Hood,  27  Beav.  74,  2  D,  F.  &  J. 
Wookcock  ■".  Dnke  of  Dorset,  3  B.  C.  C.  396 ;  Currie  v.  Larkins,  4  D.,  J.  &  S.  245. 
569  ;  Hope  i>.  Lord  Clifden,  6  Ves.  499 ;  But  see  Whatford  v.  Moore,  7  Sim.  574,  3 
Sohenck  v.:  Legh,.  (which  is  a  leading  My.  &  C.  289 ;  Lloyd  v.  Cocker,  19  Beav. 
case,)  9  Ves.  300  ;  Powis  v.  Burdett,  Id.  140 ;  Jeyes  v.  Savage,  L.  E.,  10  Ch.  555.] 
428 ;  Howgrave  v.  Cartier,  3  Ves.  &  B. 
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obviously  is,  to  secure  a  provision  for  the  issue  of  the  marriage.15  In 
wills,  the  point,  like  all  others,  depends  solely  upon  the  intention  to  be 
collected  from  the  context;  and  the  cases  will  be  found  to  present 
instances  of  the  vesting  being  held  to  take  place  at  majority,  or  at 
majority  or  marriage  (as  the  case  may  be,)  jn  the  lifetime  of  the  legatee 
for  life,  or  to  be  further  suspended  until  the  period  of  actual  distribu- 
tion, according  as  the  language  of  the  will  was  deemed  to  admit  or  to 
e?;clude  the  more  eligible  and  convenient  construction. 

[Thus,  in  Salisbury  v.  Lambe,  (/)  where  a  testator  by  his  will 
appointed   £2000,  in  trust  for   the   separate  use  of  his 
daughter  S.,  and  afterwards  in  trust  for   her  daughters  ^l^r^fenid 
and  younger  sons  as  she  should  appoint;  in  default  of   nou^perkid 
appointment,.in  trust  for  her  daughters  and  younger  sons  uon'.* 
equally,  to  be  paid  at  twenty-one  or  marriage;  in  case  any 
of  them  should  die  or  become  lieir  male  of  S.  before  his,  her  or  their 
share  became  payable,  such  share  to  go  to  the  survivor;  if  all  should 
die  before  their  shares  became  payable,  then  to  S. ;  S.  survived  all  her 
•children;    but  Lord  Northington  held  that  they  took  transmissible 
interests  on  attaining  twenty-one  or  mai'riage.]16 

So,  in  Halifax  v.  Wilson,  [g)  where  a  testator  gave  to  trustees  all  his 
estate  and  effects,  upon  trust  to  lay  out  the  proceeds  thereof,  after  pay- 
ment of  debts,  upon  security,  and  pay  the  interest  to  his  mother,  E,. 
M.,  for  life ;  and,  after  her  decease,  upon  trust  to  pay  and  transfer  the 
said  trust  moneys  unto  and  among  his  nephew  and  nieces;  their 
respective  shares,  with  the  accumulated  interest,  to  be  paid  or  trans- 
ferred to  them  at  their  respective  ages  of  twenty-one  years ;  and  in 
■case  any  of  his  said  nephew  and  nieces  should  happen  to  die  before 
his,  her  or  their  share  or  shares  in  the  said  trust  moneys  and  premises 
should  become  payable,  then  the  testator  directed  that  the  share  or, 
sHares  of  him,  her  or  them  so  dying  should  go  or  be  paid  to  the  sur- 
vivors or  survivor ;  and  in  case  of  the  death  of  all  his  said  nephew 


15.  In  Butledge  v.  Eutledge,  Dudley  Eq.  the  marriage  took,  under  the  settlement, 
^01,  in  which  case  there  was  a  marriage  vested  interesle  as  they  were  born,  not  de- 
settlement  of  property  to   husband   and  pending  on  the-  event  of  surviving  their 
wife,  and  to  the  survivor  for  life,  and  after  parents, 
the  decease  of  both  to  the  issue  of  tlie  [(/)  1  Ed.  465.] 

marriage,  if  any,  but,  if  none,  or  should  16.  So,  too,  Conwell  v.  Heavilo,  5  Har- 

such  issue  die  during  the  lives  of  husband  ring.  296. 

and  wife,  or  the  survivor,  then  to  the  sur-  {g)  16  Ves.  168. 
vivor,  it  was  held  that  the  children  of 
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and  nieces  before  the  said  trust  moneys  should  become  payable,  the 
testator  gave  the  same  to  his  trustees,  share  and  share  alike.  The 
question  was,  as  to  the  destination  of  the  *share  of  the  riephew  who 
attained  twenty-one  and  died  in  the  lifetime  of  the  testator's  mother. 
Sir  W.  Grant,  M.  R.,  held, that  the  share  in  question  vested  absolutely 
at  majority.  "  The  testator,"  he  observed,  "  has  used  the  word  '  pay- 
able,' a  word  of  ambiguous  import ;  in  one  seuse,  and  with  reference 
to  the  capacity  of  the  person  to  take,  he  had  just  before  declared  that 
the  age  of  twenty-one  was  the  period  at  which  their  shares  were  to  be 
payable :  in  another  sense,  with  reference  to  the  interest  of  the  tenant 
for  life,  they  would  not  be  payable  until  her  death ;  but  then  it  is  with 
the  direction  to  pay  at  the  age  of  twenty-one  that  the  bequest  over  is 
imimediately  connected ;  and  it  is  to  that  period  of  paynrent,  as  it  seems 
to  me,  that  the  subsequent  words  are  most  naturally  to  be  referred. 
The  declaration,  that  the  shares  should  be  paid  at  the  age  of' twenty- 
one,  naturally  led  the  testator  to  consider,  what  was  to  become  of  the 
shares  of  those  who  should  not  live  to  attain  that  age;  and  there  he 
adds  the  direction,  that  the  shares  should  go  over.  I  think  it  is  no 
strain  to  understand  him  as  adverting  merely  to  the  age  of  twenty-one, 
which  he  had  just  before  appointed  as  the  period  of  payment." 

So,  in  Walker  v.  Main,  (/i)  where  a  testator  devised  real  estate  to  his 
wife  for  life,  and  after  her  decease  to  a  trustee  upon  trust  for  sale,  and 
directed  the  produce  to  be  distributed  among  his  children  and  grand- 
word  "  a  a-  children  in  the  following  manner : — He  first  gave  to  seve- 
tomajority?'^  ral  of  his  grandchildren  £20  each,  to  be  paid  on  their 
Sf'dutribu-"'*  attaining  the  age  of  twenty-one  years  or  marrying ;  and,. 
V""'  after  bequeathing  othier  legacies,  gave  to  his  four  children 

the  residue  of  the  money  arising  from  the  sale,  to  be  equally  divided 
between  them  by  his  trustee  as  soon  as  each  of  them  should  attain  to 
theii'  respective  age  or  ages  of  twenty-one  years ;  but  upon  marriage, 
whether  of  age  or  not,  each  of  their  receipts  should  be  a  sufficient  dis- 
charge. But  if  any  or  either  of  his  said  children  or  grandchildren 
should  happen  to  die  before  the  time  of  such  legacy  becoming  due 
and  payable,  then  the  testator  gave  the  share  of  such  child  or  children 
or  grandchildren,  so  dying,  unto  and  among  those  that  should  be  then 
living.  Two  of  the  grandchildren  attained  twenty-one,  and  married, 
and  died  in  the  lifetime  of  the  widow ;  and  Sir  T.  Plumer,  M.  R.,  on 
the  authority  of  the  cited  cases,  and  especially  of  Sir  W.  Grant's  deci- 

(h)  IJ.  &  W.  1. 

[vol.  II.  *801] 
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sion  in  Schenck  v.  Legh,  (i)  *he]d  that  the  shares  vested  absolutely  at 
twi'Dty-one  or  marriage,  in  the  lifetime  of  the  prior  cestui  que  trust. 

On  the  other  hand,  in  Bright  v.  Rowe,  [k)  where  a  testatrix  by  virtue 
of  a  power  appointed  the  reversion  of  a  sum  of  £2000,  in  ^^^^  "paya- 
wiiich  slie  and  her  husband  had  life  interests,  to  trustees,  {'dl'eriod oF^ 
upon  trust  for  her  daughter  M.,  or  any  other  children  she  '•i^'"*'"''''"- 
might  thereafter  have  by  iier  husband  J.,  to  be  equally  divided  between 
them :  but  it  was  her  will  tliat,  in  case  the  £2000  sliould  become  pay- 
able before  M.  should  attain  twenty-one  or  day  of  marriage,  or  before 
any  other  of  her  children,  being  a  son,  should  attain  twenty-One,  or 
being  a  daugiiter,  the  same  age,  or  marry,  then  the  trustees  to  invest 
the  same,  and  apply  the  interest  of  each  cliild's  share  for  maintenance; 
and  wlien  any  such  children,  being  sons,  should  attain  twenty-one,  or 
being  daughters  the  like  age  or  day  of  marriage,  upon  trust  to  pay 
them  tiieir  respective  shares  of  the  principal  with  the  unapplied  inte- 
rest: and  in  case  her  said  daugiiter  M.,  or  any  other  child  she  might 
have  by  her  husband  sliould  happen  to  die  before  his,  her  or  their 
portion  or  portions  of  the  said  sum  of  £2000  should  become  payable, 
then  I  lie  same  should  respectively  go  and  belong  to  the  survivors  or 
survivor  of  them.  The  testatrix  left  three  children,  two  of  whom  died 
in  the  lifetime  of  her  husband  (who,  it  will  be  remembered,  had  a  life 
interest  under  the  settlement)  after  having  attained  twenty-one.  Sir 
J.  Leach,  M.  R.,  while  he  admitted  the  presumption  in  favor  of  the 
vesting  of  children's  shares  where  the  will  was  ambiguously  expressed, 
yet  con.'iidered  that  there  was  no  ambiguity  here ;  and  that,  by  dying 
before  the  portions  became  payable,  the  testatrix  meant  dying  in  the 
lifetime  of  her  husband,  and  consequently  that  the  shares  of  the 
■deceased  children  had  devolved  to  the  survivors. 

[It  was  probal)ly  considered  in  this  case  that  the  testator  had  so  con- 
trasted the  time  when  the  legacy  should  become  payable  with  the  time 
of  attaining  twenty-one  as  to  exclude  the  notion  that  they  were  iden- 
tical.    That  it  was  not  considered  to  im[)air  the  authority  -^^j,^  "paya- 
of  tlie  previous  cases  appears  by]  Jones  v.  Jones,  (l)  where  to^p'eriod S^^ 
a  testator  bequeathed  £10,000  to  trustees,  upon  trust  for  ™''J°"''y- 
A  for  life,  and  from  and  after  his  decease,  then  to  pay  it  to  the  children 
of  A,  when  and  as  they  should  severally  attain  the  age  of  twenty-one 
years;  [and  in  case  any  of  the  said  children  should  *die  before  his,  her 

(0  9  Vc8.  300.  (l)  13  Sim.  561.    [See  also  Butterworth 

(k)  3  My.  &  K.  316.  v.  Harvey,  9  Beav.  130. 
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or  their  shares  should  become  payable  leaving  issue,  then  the  share  or 
shares  of  him,  her  or  them  so  dying  to  go  and  be  paid  unto  his,  her  or 
their  respective  issue  equally;]  and  in  case  any  of  the  said  children 
should  die  before  his,  her  or  their  share  or  shares  should  become  pay- 
able leaving  no  issue,  then  the  share  or  shares  of  him  or  them  so  dying 
to  go  to  and  amongst  the  survivors  or  survivor;  [but  in  case  A  should 
have  no  child,  or  his  children,  if  any,  should  all  die  under  age  and 
without  issue,  then  over.]  A  son  of  A  attained  twenty-one,  but  died 
in  A's  lifetime ;  Sir  L.  Shadwell,  V.  C,  held  that  his  personal  repre- 
sentative was  entitled  to  an  aliquot  share.  His  Honor  [adverted  to 
the  ultimate  gift  over  if  all  should  die  under  age,  and  was]  of  opinion 
that  the  word  "  payable  "  meant  attain  twenty-one. 

[Again,  in  Woodburne  v.  Woodburne,  (m)  where  a  testatrix  gave  a 
Word  "paya-  ^^g^^X  ^^  trustees  in  trust  to  pay  the  interest  for  the  main- 
and  referred'  tcoance  of  A,  and  when  he  should  attain  the  age  of  twenty- 
to  majority.  ^^^  ^  ^^^  j^jj^  ^l^g  principal  J  if  he  should  die  before  his^ 
legacy  became  due  and  payable  leaving  issue,  such  issue  to  be  entitled 
to  the  legacy  in  the  same  manner  as  the  parent  would  have  been  enti- 
tled if  living.  As  to  the  residue,  she  directed  her  trustees  to  pay  one 
moiety  of  the  interest  to  B  for  life,  and  that  after  B's  death  one  moiety 
of  the  principal  should  be  paid  to  A,  at  the  time  when  his  other  legacy 
became  due  and  payable,  for  his  own  absolute  use  and  benefit ;  and  in 
case  of  his  death  without  leaving  issue,  then  over.l7  A  attained  twenty- 
one  and  died  without  issue  in  the  lifetime  of  B  (who,  it  appears,  was- 
still  living.)  Sir  K.  Bruce,  V.  C,  remarked  that  the  will  gave  the 
issue  a  contingent  interest  in  the  particular  legacy,  but  not  in  the  share- 
of  residue;  and  that  this  contingent  interest  was  only  given  if  A  died 
under  twenty-one.  Looking  at  the  whole  will,  he  thought  that  the 
legatee  having  attained  his  majority  did  not  lose  his  share  of  the  resi- 
due, although  he  died  without  leaving  any  issue. 

Sir  L.  Shadwell  took  no  notice  of  the  point  which  was  pressed  apoa 
,.  him  in  Jones  v.  Jones,  and  which  was  perhaps  glanced  at 

Distinction  '  r  r      o 

where  the         ^y  gij.  j^  Bruce  in  Woodburoe  v.  Woodburne,  that  as  the- 

issue  of  the  J  ... 

'?'r^i''™  ^'^^^  made  express  provision  for  the  issue  of  children  there 
provided  for.  .^^^g  ^^  reason  for  adopting  a  construction  the  chief  or  only 
object  of  which  was  indirectly  to  provide  for  such  issue.  He  probably- 
considered  that  the  terms  of  the  ultimate  gift  over  made  that  *con- 
struction  inevitable.     The  same  construction,  however,  notwithstanding 

(m)  3  De  G.  &  S.  643.]  17.  See  W«yman  v.  Eingold,  1  Bradf.  40_ 

[vol.  tj.  *804] 
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a  similar  argument,  was  adopted  by  the  same  judge  in  the  previous 
case  of  Mocatta  y.  Lindo,  (n)  where  the  trusts  of  a  marriage  settlement, 
after  the  deaths  of  husband  and  wife,  were  for  all  and  every  the  chil- 
dren of  the  marriage  share  and  share  alike,  to  be  paid  and  payable  to 
them  at  twenty-one  or  on  marriage,  and  to  the  children  or  issue  of  such 
children  of  the  marriage  as  should  die  leaving  children  before  their 
respective  shares  should  become  payaUe  as  before  mentioned ;  but  if 
any  such  children  should  die  before  their  shares  should  become  paya- 
ble without  leaving  any  issue,  then  over.  So,  in  Mend  ham  v.  Wil- 
liams, (o)  where  after  the  death  of  the  tenant  for  life  the  trust  was  to 
divide  the  fund  equally  between  the  testator's  children,  their  shares  to 
be  vested  in  them  as  and  when  they  should  attain  twenty-one  or  (as  to 
daughters)  be  married";  and  to  apply  the  income  during  minority  for 
maintenance ;  18  (p)  with  a  gift  over  to  the  ifesue  of  any  of  the  children 
who  should  die  leaving  issue  before  their  respective  siiares  should 
became  due  and  payable  ;  Sii:  W.  P.  Wood,  V.  C,  thought  it  was  too 
thin  a  distinction  to  rely  upon  for  him  to  say  that  there  was  here  a  gift 
over  to  the  issue;  and  he  held  that  the  share  of  a  child  who  attained 
twenty-one  was  not  divested  by  her  death  in  the  lifetime  of  the  tenant 
for  life  leaving  issue. 

But,  in  In  re  Willmott's  Trusts,  {q)  where  by  marriage  settlement 
stock  was  settled  in  trust  for  husband  and  wife  succes-  in^ewiii- 
sively  for  life,  and  after  the  death  of  the  survivor  in  trust  mott's  Trusts, 
to  assign,  transfer  and  dispose  of  the  fund  unto  and  amongst  the  chil- 
dren of  the  marriage  "and  the  issue  of  such  of  them  in  case  any  of 
them  shall  be  then  dead"  as  husband  and  wife  should  appoint,  and  in 
default  of  appointment  unto  and  amongst  the  children  of  the  marriage 
in  equal  shares;  and  in  case  any  of  them  should  happen  to  be  dead 
leaving  issue,  unto  the  issue  of  such  one  or  more  as  should  be  then  dead 
(^per  stirpes)  equally  to  be  divided  amongst  the  children  or  their  issiie, 
to  each  being  a  son  at  his  age  of  twenty-one,  and  to  each  being  a 
daughter  at  her  age  of  twenty-one  or  day  of  marriage ;  and  in  the 
meantime  until  their  shares  should  become  payable  as  aforesaid,  to  pay 

[(»)  9  Sim.  56.  .667.] 

(o)  L.  K.,  2  Eq.  396.     Jones  v.  Jones  18.  See  ante  vol.  II.,  p.  468,   note  21, 

was  relied  on,  but  without  noticing  the  and  cases  there  cited', 

ultimate  gift  over  in  that  case.     See  also  \_(p)  As  to  the  effect  of  this  clanse  on 

West  V.  Miller,  L.  E.,  6  Eq.  59,  where,  the  vesting  in  such  a  case,  see  vol.  I.,  p. 

however,  the  point  was  not  alluded  to ;  •  *850. 

In  re  Thompson's  Trust,  5  De  G.  &  8.  (?)  L.  E.,  7  Eq.  532. 
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the  income  for  maintenance;  and  in  case  any  or  either  of  the  children 
should  *die  without  issue  before  his,  her  or  their  share  or  shares  should 
become  dxie  and  payable,  in  trust  to  pay  such  share  or  shares  to  the 
survivors  of  the  cliildren  and  the  issue  of  any  one  or  more  who  should 
be  dead  leaving  issue,  in  equal  shares  and  when  and  as  the  original 
shares  should  become  due  and  payable ;  and  in  case,  at  the  death  of  the 
survivor  of  the  husband  and  wife,  there  should  be  no  child  of  the  mar- 
riage, nor  any  issue  of  such  child  living,  or  if  there  should  be  any 
such  then  living,  yet  if  all  of  them  should  die  before  his,  her  or  their 
share  or  shares  were  payable,  then  over.  A  son  attained  twenty-one 
and  died  without  issue  in  the  lifetime  of  the  surviving  tenant  for  life. 
It  was  held  by  Sir  W.  M.  James,  V.  C,  that  as  provision  was  made 
for  the  issue  of  any  child  dying  before  the  tenant  for  life,  the  rule  of 
construction  founded  on  Emperor  v.  Rolfe  did  not  apply,  and  that  the 
share  of  the  deceased  son  went  over  to  the  surviving  children  of  the 
marriage.  He  said  that  in  Mocatta  v.  Lindo,  it  was  held 
of  j^M,°°  that  "payable"  there  meant  vested,  (r)  "  I  am  bound  to 
Biocaitar.  Say  (he  added)  1  do  not  think  I  should  have  held  upon 
Mendham r.       that  instrument  that '  payable '  meant  '  vested.'     In  this 

WUliams.  .  i,      i  .  •  , 

case  (he  contmued)  there  is  no  question  about  vestmg  at 
all.  The  question  is  one  of  divesting.  The  gift  to  the  issue  of  a  child 
dying  does  not  depend  upon  the  death  of  the  child  under  twenty-one, 
as  in  Mocatta  v.  Lindo  and  Mendham  v.  Williams ;  but  the  gift  to  the 
issue  of  a  child  dying  is  to  take  effect  upon  the  death  of  that  child  at 
any  time  during  the  life  of  the  tenant  for  life." 

It  will  have  been  observed  that  in  the  cases  referred  to  by  the  V.  C, 
the  gift  over  to  issue  was  to  take  effect  on  the  death  of  a  child  before 
his  share  "  became  payable,"  and  that  it  was  only  by  construction  that 
the  gift  depended  on  the  death  of  a  child  under  twenty-one.  The  dis- 
tinction however  (whether  it  exactly  answers  those  cases  or  not)  appears 
to  have  this  basis — that  where  the  gift  to  issue  is  unequivocally  intended 
to  depend  upon  the  death  of  a  child  under  twenty-one,  "payable" 
(occurring, in  a  gift  over  upon  the  death  of  a  child  without  issue)  may 
properly  be  held  to  refer  to  the  age  of  the  cliild,  since  that  is  the  period 
clearly  indicated  by  the  alternative  clause,  and  if  the  word  were  held 


()•)   Qii,..    The  iuterests  of  the  children  the  court  as  one  of  vesting.     But  much  of 

were  clearly  vested  at  birth.    Tlie  ques-  the  phraseology  of  these  cases  was  bor- 

tion  was  (as  in  In  re  Willmott's  Trusts)  rowed  from  those  on  portions  charged  on 

one  of  divesting,  and  was  not  treated  by  realty, 
[vol..  II.  *805] 
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to  refer  to  the  death  of  the  tenant  for  life  (either  specifically,  or  as 
being  the  period  of  actual  distribution,)  it  would  follow  that  a  child 
attaining  twenty-one,  and  afterwards  dying  *without  issue  in  the  life- 
time of  the  tenant  for  life,  would  himself  lose  the  share,  while  his  issue 
would  not  get  it. 

The  effect  of  an  express  provision  for  the  issue  of  the  legatee  was 
agiiin  discussed  in  Haydon  v.  Rose,  (.s)  where  a  testator  gave  real  and 
personal  estate  to  his  son  A  for  life,  and  after  his  deatii  to  be  sold  and 
the  proceeds  to  be  paid  and  divided  among  the  testator's  eleven  grand- 
cliiliireu  as  and  when  they  should  respectively  attain  twenty-one,  with 
■a.  gift  of  the  income  of  each  siiare  for  maintenance;  the  share  (accru- 
ing and  original)  of  any  grandchild  who  should' die  before  such  share 
should  become  payable  without  leaving  a  child  was  then  given  to  the 
survivors  ;  and  the  share  of  any  grandchild  who  should  die  before  such 
«hare  should  become  |)ayable  leaving  children  was  given  to  the  chil- 
•dren :  notwithstanding  In  re  Willmott's  Trusts,  it  was  held  by  Lord 
Romiily,  M.  E..,  that  the  share  of  a  grandchild  who  attained  twenty- 
one  was  not  divested  by  this  death  in  the  lifetime  of  the  tenant  for 
life. 

On  the  other-hand,  in  Day  v.  RadclifFe,  (t)  where  money  was  settled 
in  trust  for  A  and  her  husband  successively  for  life,  and  after  their 
•several  deaths  in  trust  to  pay,  divide,  transfer  or  assign  the  fund  to 
the  children  of  A  and  the  issue  of  such  children,  to  be  paid  to  such  as 
should  be  sons  at  twenty-one  and  to  such  as  should  be  daughters  at 
twenty-one  or  marriage,  the  issue  of  any  ciiild  dying  before  his  or  her 
share  should  become  payable  to  be  entitled  to  the  share  whic^h  the  parent 
would  have  been  entitled  to  if  living ;  but  in  case  A  should  die  with- 
out leaving  any  issue  as  aforesaid  then  to  pay,  transfer  or  assign  the 
fund  as  A  should  by  deed  or  will  appoint.  A  son  of  A  attained 
twenty-one,  and  afterwards  died  in  the  lifetime  of  A  leaving  issue.  It 
was  held  by  Sir  G.  Jessel,  M.  R.,  that  independently  of  authority  there 
■could  be  no  doubt  that  "  before  his  share  becomes  payable"  meant  before 
the  period  of  distribution,  and  that  the  representative  of  the  deceased 
«on  was  therefore  not  entitled  to  a  share.  "  One  remark  (he  said) 
•which  strongly  tends  to  show  this  to  be  the  meaning  is  that,  if  you 
read  '  payable '  as  '  vested,'  the  provision  in  favor  of  issue  can  never 

(s)  L.  R,  10  Eq.  224.     Tlie  gift,  of  in-        («)  3  Ch.  D.  654.   Cf.  In  re  Thompson's 
come  for  mainten.nnce  ai)peais   to  have     Trust,  5  De  G.  &  S.  667. 
made  tliis  an  innnecliately  vested  interest. 
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take  effect  as  regards  daughters,  for  a  daughter  cannot  have  children 
until  she  is  married,  and  if  she  haarries  her  share  becomes  vested."  («)- 

Again  in  Chell  v.  Chell,  (»)  where  a  testator  gave  his  real  and  per- 
sonal estate  to  trustees  in  trust  for  his  wife  for  life,  and  after  *her 
death  for  all  and  every  of  his  children  share  and  share  alike  until  the 
youngest  attained  twenty-one,  and  on  that  event  happening  in  trust  for 
-all  and  every  of  his  children  share  and  share  alike  and  for  their  respec- 
tive heirs  and  assigns ;  provided  that  if  any  of  his  children  should  die 
before,  their  shares  became  transferable  and  payable  without  leaving 
issue,  their  shares  should  be  transferred  and  paid  equally  among  the 
survivors  at  such  time  as  their  original  shares  were  made  payable;  biit 
if  any  of  his  children  should  die  before  their  shares  became  payable- 
leaving  issue,  then  the  trustees  were  to  transfer  and  pay  the  shares  of 
such  deceased  children  to  their  issue  when  they  attained  twenty-one. 
One  of  the  children,  who  was  living  when  the  youngest  attained 
twenty-one,  died  in  the  lifetime  of  the  wife  leaving  issue ;  and  it  was 
held  by  Sir  C.  Hall,  V.  C,  on  the  authority  of  In  re  Willraott's- 
Trusts  that  the  share  of  tlie  deceased  child  was  divested  by  the  substi- 
tutionary gift.  He  said  that  the  gift  in  Haydon  v.  Rose  was  to  chil- 
dren at  twenty-one,  [y)  and  that  was  quite  sufficient  to  distinguish  it. 

It  is  not  stated  whether  the  distinction  here  intended  is  between  a 
vested  and  a  contingent  gift,  or  between  a  time  named  for  payment 
which  is,  and  one  wliich  is  not,  personal  to  the  legatee.  "Payable" 
seems  to  be  as  properly  referable  to  the  time  of  actual  distribution  (a) 
where  the  gift  is  contingent  as  where  it  is  vested;  since  in  either  case- 
the  legatee  must  outlive  the  age  or  time  named  to  acquire  an  indefeas- 
ible interest.] 

In  this  state  of  the  authorities,  it  seems  not  to  be  too  much  to  say 
Result  of  the  ^^^^  *^'^  word  "  payable,"  occurring  in  the  executory  be- 
«^^-  quests  uuder  consideration,  is  held  to  apply  to  the  age  or- 

marriage  of  the  legatee,  and  not  to  the  period  of  the  death  of  the  leg- 
atee for  life,  unless  the  latter  is  shown  by  the  context  to  be  intended  by 
the  testator :  [but  that,  according  to  the  great  preponderance  of  present 
judicial  opinion,  an  intention  in  favor  of  tiie  latter  will  be  inferred 

{u)  See,  however,   Mendham  v.  Wil-  If  ihis  period  were  taken,  then,  in   the 

liams,  L.  K,  2  Eq.  396.  event  of  the  legatee  outliving  the  tenant 

[x)  23  W.  E.  252,  W.  N.  1875,  p.  6.  for  life  but  dying  under  age,  both  the  con- 

{y)  But  see  ante  p.  *806,  ,n.  (s).  tingent  gift  to  himself  and  the  gift  over 

(z)  As  distinguished  from  the  specific  to  his  issue  would  fail. 
period  of  the  death  of  the  tenant  for  life. 
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where  in  the  event  of  the  legatee  dying  at  any  time  during  the  life  of 
the  tenant  for  life  leaving  issue,  the  legacy  or  share  is  given  to  the 
legatee's  issue:  (a)  and  similarly  that  an  intention  in  favor  of  the  actual 
period  of  distribution  will  be  inferred  where  the  legacy  or  share  is 
given  to  the  issue  in  the  event  of  the  legatee  dying  before  the  legacy 
or  share  becomes  payable.  (6)  This  is  said  to  be  the  *natural  meaning 
of  the  words,  and  to  satisfy  thera  and  acquire  an  absolute  interest  the 
legatee  must  both  attain  twenty-one  and  survive  the  tenant  for  life. 

It  is  presumed  that  if  upon  the  true  construction  of  the  will  "pay- 
able "  applies  to  the  age  or  marriage  of  the  legatee,  the  construction 
construction  will  not  be  varied  by  the  accident  of  the  leg-  "e^mnTfor  uS 
atee  for  life  dying  before  the  majority  or  marriage  of  the  majmuf'of 
legatee  in  remainder ;  but  that  the  interest  of  the  latter  '^^atee. 
will  remain  liable  to  defeasance  during  minority  or  until  marriage,  (c) 
'  But  if  no  .time  is  specified  for  payment,  the  word  "  payable  "  in  the 
gift  over  will  be  held  to  refer  to  the  death  of  the  tenant  „.,  ,. 

o  Where  no  time 

for  life,  and  the  legatee  in  remainder  must  survive  him  in  ^^'J '^.'pat ». 

order  to  take,  {d)     The  only  alternative  would  be  to  con-  peHod^orai^ 

sider  that  it  was  intended  to  prevent  a  lapse,  a  construction  '''^''"""°"- 
which,  as  we  have  seen,  the  courts  do  not  readily  adopt. 

Again,  if  the  original  bequest  be  to  such  children  only  as  survive- 
the  tenant  for  life,  a  gift  over  in  the  event  of  all  the  lega- 
tees dvine  before  their  shares  become  payable,  will  take  to  such  as  sur- 

•'       °  .  1  ,.        n   c       Vive  tenant  for- 

effect  if  none  of  the  letjatees  survive  the  tenant  for  life,  nfe,  notwith- 

°  '    standing  tune 

although  the  will  expressly  directs  payment  at  the  age  of   ^g"*^/"' "'"'" 
twenty-one,  and  the  legatees  have  attained  that  age ;  for 
.  no  construction    which    may  be  put  upon  the  word  "  payable "  can 
enlarge  the  class  who  are  to  take  the  prior  bequest.     This  was  decided 
in  a  ease  (e)  where  in  another  part  of  the  will  the  word  "  payable " 
clearly  referred  to  the  age  of  the  legatees,  it  being  provided  in  a  clause 

(a)  In  re  Willmott's  Trusts,  L.  R.,  7  see  per  Hall,  V.  C,  25  "W.  E.  789. 
Eq.  532.  (c)  See  Williams  v.  Clark,  4  De  G.  & 

(6)  Day  v.  Eadcliffe,  3  Ch.  D.  654 ;  S.  475. 
Chell  V.  Chell,  23  W.  R.  252.  If  it  be  (d)  Creswick  v.  Gaskell,  16  Beav.  577. 
real  estate  which  is  tlius  given  over  to  See  also  Crowder  v.  Stone,  3  Russ.  217, 
the  issue,  there  is  this  additional  reason  ante  p.  *691,  where  the  point  seems  to 
against  applying  "payable"  to  the  age  have  been  assumed, 
iif  the  legatee,  viz.,  that  a  rule  of  con-  (e)  Bielefield  v.  Record,  2  Sim.  354. 
struction  which  was  designed  to  let  in  the  See  also  Jeffery  v.  JefFery,  17  Sim.  26  ;. 
issue  ought  not  thus  to  be  used  to  exclude  Hind  v.  Selby,  22  Beav.  373.  And  see- 
all  but  one  of  them,  viz.,  the  heir-at-law,  Farrer  v.  Barker,  9  Hare  737. 
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following  immediately  after  the  direction  to  pay  at  twenty  one  or  mar- 
riage, that  the  interest  of  the  respective  shares  should  be  applied 
towards  the  maintenance  of  the  legatees  until  their  respective  shares 
became  payable. 

If  an  immediate  legacy  is  given  without  specifying  a  tim^  for  pay- 
where  no  prior  ^^^^^}  ^■nd  is  given  over  in  case  the  legatee  dies  before  it 
-n?ttotfiked"^  becomes  payable,  the  word  "payable"  can  only  have 
for  payment,  reference  to  the  death  of  the  testator.  (/)  And  even 
where  a  legacy  (whether  immediate  or  after  a  prior  life  estate)  is 
Where  time  directed  to  bc  *paid  at  a  particular  age,  as  twenty-one,  and 
•tee^predeoeSes  ^^  given  ovcr  in  case  the  legatee  dies  before  it  becomes 
testator.  u  payable,"  the  gift  over  takes  effect  if  the  legatee  dies 

before  the  testator,  although  he  may  have  attained  the  age.  The  legacy 
has  not  become  payable  in  fact,  and  the  only  effect  of  holding  "paya- 
;ble"  in  this  case  to  mean  "attain  twenty-one"  would  be  to  cause  Ji 
lapse,  {g)  The  legatee  must  survive  both  events,  the  time  appointed 
for  payment  (?i)  as  well  as  the  death  of  the  testator. 

Although  the  very  word  "payable"  is  the  most  apt  to  connect  itself 

with  a  previous  direction  to  "pay,"  a  similar  construction 
•possession,'"      has  obtained  in  cases  where  the  gift  over  was  on  death 

before  becoming  "entitled  in  possession,"  [i)  or  "entitled  to 
the  payment,"  iji)  or  "  to  the  receipt,"  [J)  or  before  the  legacy  is 
•"  received  " — read  "  receivable."  (m) 

The  proper  legal  meaning  of  the  word  "  vested  "  is  vested  in  point 
of  interest,  (n)     But  its  natural  and  etymological  mean- 

"  Gift  over  on,,  ..  .  ,     ^    •  .  /\  11 

death  before      mg  IS  Said  to  be  vcsted  in  possession  ;  (o)  and  there  are 

immediate         many  cases  of  gifts  over  on  the  death  of  the  legatee  before 

his  legacy  has  become  "  vested,"  where  upon  the  context 


(/)  Cort  V.  Winder,  1  Coll.  320.    See  281,  16  Jur.  78. 
also  Whitman  v.  Aitken,  L.  B.,  2  Eq.        [k)  In  re  Williama,  12  Beav.  317  (set- 

414.  tlement.) 

(g)  Walker  v.  Main,  1  J.  &  W.  1,  as        [l]  Hay  ward  v.  James,  28  Beav.  523. 
■explained  ante  p.  *792,  n.  (e) ;  In  re  Gaits-        (m)  West  v.  Miller,  L.  E.,  6  Eq.  59. 

kell's  Trust,  L.  B.,  15  Eq.  386  (direction  As  to  reading  "received  "as  "receivable," 

to  vest  at  twenty-one,  with  gift  over  on  see  pomt  p.  *812.  ' 

death  before  attaining  a  vested  interest.)  (m)  Richardson  v.  Power,  19  C.  B.  (N. 

(h)  Jenkins  t;.  Jenkins,  Belt  Supp.  Ves.  S.)  780. 
-264.  (0)  Young  «.  Robertson,  4  Macq.  314, 

(i)  In  re  Yates'  Trust,  21  L.  J.,  Ch.  8  Jur.  (N.  S.)  825.] 
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the  word  has  been  held  to  bear  the  latter  sense.l9  Thus  where  an  im- 
mediate legacy,  vested  at  the  testator's  death,  with  a  direction  for 
payment  at  twenty-one,  was  followed  by  a  gift  over  iu  case  the  legatee 
should  die  before  it  became  vested  as  aforesaid,  this  was  held  to  mean 
die  before  twenty-one.  (p) 

So  where  a  vested  remainder  to  children  was  followed — in  one  case 
by  a  gift  over  "  if  any  die  before  or  after  me  and  before  _^f  jg^^™ 
their  shares  become  vested  interests  "  (5) — and  in  another  ^hf^h^Js"  °' 
by  distinct  gifts  over, "  if  any  die  before  me  "  leaving  issue,  "'^''^"^'*- 
and,  if  any  die  "  before  their  shares  become  vested  "  leaving  no  issue  (r) 
— in  both  f hese  cases  "  vested "  was  held  to  mean  vest  in  possession 
by  the  death  of  the  tenant  for  life.     A  similar  decision  was  made- 
where  the  remainder  was  to  and  among  several,  and  "  if  any  die  with- 
out leaving  issue  before  his  share  vests  in  him  then  to  be  equally 
*divided  among  the  survivors,"  "survivors"  per  se  being  considered 
to  be  referable  to  the  death  of  the  tenant  for  life :  (s)  and  again  wher& 
a  remainder  to  children  was  followed  by  a  gift  over,  if  all  died  before 
attaining  a  vested  interest,  to  the  then  next  of  kin  of  the  testator  and 
the  then  next  of  kin  of  his  wife  the  tenant  for  life,  (t) 

The  simple  case,  unaffected  by  context,  of  a  gift,  vested  in  interest 
at  the  testator's  death,  but  postponed  in  point  of  possession,  does  not 
appear  to  have  presented  itself  for  interpretation.  And  it  seems  doubt- 
ful whether,  in  a  divesting  clause,  a  departure  from  the  proper  techni- 
cal sense  would  be  justified  merely  because  that  sense  imputes  to  the- 
testator  an  intention  to  provide  only  for  death  in  his  own  lifetime,  and 
to  do  so,  not  by  the  obvious  and  simple  words  "  die  before  me,"  but 
by  "a  circumlocution  which  is  at  least  of  ambiguous  import."  (m) 

In  Parkin  v.  Hodgkinson,  (x)  a  testator,  after  giving  a  house  and  an 
annuity  to  his  sister  for  life,  gave  the  residue  of  his  real  and  personal 
estate  to  his  nephews  A,  B,  and  C,  the  children  of  his  deceased 
brother,  their  heirs,  executors,  &c.,  as  tenants  in  common,  "  with  cross- 
remainders  between  them  as  to  my  real  estate  and  with  benefit  of  sur- 

t 

19.  Burrill's  Law  Die,  vol.  II.,  p.  586,         (s)  Young  v.  Kobertson,  4  Macq.  314,. 

tit.  "  Vest ; "  4  Kent  202,  238,  245 ;  2  Bl.  8  Jur.  (N.  S.)  825. 

Com.  513.     See  also  ante  vol.  II.,  p.  417,         (<)  Greenlialgh  u.  Bates,  L.  E.,  2  P.  & 

u.   6.   and  cases  there  cited.  D.  47. 

l{p)  Sillick  V.  Booth,  1  Y.  &  C.  C.  C.         (u)  See  Lord  Cranworth's  remarks  oa 

121.  this  circumlocution,  Young  v.  Robertson,. 

(q)  King  V.  CuUen,  2  De  G.  &  S.  252.  svp. 

(r)  In  re  Morris,  26  L.  J.,  Ch.  688.  (x)  15  Sim.  293. 
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vivorship  as  to  my  personal  estate  in  case  any  of  them  should  die 
before  their  shares  in  the  trust  property  should  become  vested  in  them 
,  respectively,  whicli  I  desire  may  not  be  shared  till  the  decease  of  my 
«aid  sister  and  my  youngest  nephew  arrive  at  twenty-four."  The  only 
■question  was  whetlier  the  gift  to  the  nephews  (one  of  whom  was  still 
an  infant)  was  originally  vested,  or,  as  contended  by  the  next  &f  kin, 
■wholly  contingent  until  the  time  appointed  for  sharing.  Sir  L.  Shad- 
■well,  V.  C,  said,  "There  is  first  of  all  an  absolute  gift  to  the 
nephews,  their  heirs,  executors,  &c.,  as  tenants  in  common.  Then 
comes  the  clause  *  with  cross-remainders  *  *  *  vested  in  them.'  It 
seems  to  me  that  that  clause  is  wholly  void.  If  any  meaning  is  to  be 
attributed  to  it,  it  is,  '  if  any  of  them  shall  die  in  my  lifetime.'  Then 
follows  the  clause  '  which  I  desire  may  not  be  shared,'  &c.  That  is  a 
■direction  solely  as  to  the  sharing,  and  not  as  to  the  vesting  of  the 
property.  Declare  that  on  the  testator's  decease  his  residuary  real  and 
personal  estate  vested  absolutely  in  his  nephews." 

The  next  of  kin  could  of  course  take  nothing  under  a  divesting 
^clause  in  favor  of  survivors.  The  nephews,  who  alone  were  interested 
in  the  construction  of  the  clause,  did  not  raise  the  question,  and  the 
suggestion  of  the  V.  C.  that  "  vested."  referred  to  the  death  of  the 
testator  was  extra-judicial,  though  probably  warranted  by  the  particu- 
lar mode  in  which  it  stood  contrasted  with  "  sharing." 

In   Richardson  v.   Power,  (y)  where  two  estates  were  differently 

.  devised ;  one  to  H.  and  her  issue  successively,  with  re- 

of  gift  over  on    maiuder  to  A  in  fee  ;  the  other  to  trustees  until  A  should 

death  before 

"vesting "of     attain  twenty- five,  and  then  to  him  in  fee;  and  it  was 

t-wo  estates  j  J  .     ^         ^  ^  J 

devtsed"^  declared  that  if  A  should  die  without  issue  living  at  his 
death  and  before  the  said  several  estates  should  become 
vested  in  him  by  virtue  of  the  limitations  aforesaid  they  should  go 
over  to  such  of  the  testator's  daughters  as  should  then  be  living.  A 
survived  the  testator  and  died  before  H.  without  leaving  issue  living 
at  his  death.  It  was  held  that  "  vested"  must  be  construed  in  "  its 
usually  received  and  recognized  technical  sense,"  and  that  the  gift  over 
of  the  former  of  the  two  estates  failed.  Here  were  two  estates,  it  was 
observed,  one  of  them  so  devised  that  it  might  be  doubted  (z)  whether 
it  vested  in  A  before  he  attained  twenty-five,  and  although  to  make  a 

(y)  19  C.  B.  (N.  S.)  780,  in  Ex.  Ch. ;     court  seemed  not  to  doubt  that  it  was 
see  also  In  re  Arnold,  33  Beav.  163,  172.     vested,  according  to  the  rule  in  Boraston's 
(z)  Semb,,  doubted  by  the  testator :  the     Case,  3  Eep.  19,  ante  vol.  I.,  p.  *805. 
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gift  over  of  the  other  estate  alone  it  would  have  been  simpler  to  say 
"  before  my  death,"  it  would  not  have  been  so,  if  the  testator  had 
intended  the  gift  over  to  take  effect  as  to  some  of  the  estates  com- 
prised in  it  on  A  dying  before  himself,  but  as  to  others  (a)  on  his 
dying  before  twenty-five. 

The  word  "entitled,"  like  "vested,"  points  ^nma/aci'e  to  the  right, 
and  not  to  the  possession.  But  it  appears  to  have  no  tech-  Death  before 
nical  meaning,  and  in  most  cases  will  depend,  on  the  con-  "«"""«<?■" 
text  for  its  effect.  In  a  case,  (&)  where  a  testator  appointed  that  cer- 
tain property,  representing  a  settled  fund  in  which  his  Held  to  refer 
wife  had  a  life  estate,  should  immediately  after  her  death  to  the  interest, 
go  to  iiis  younger  sons  in  certain  shares,  and  if  any  of  them  should 
•die  before  being  entitled  thereto  their  shares  should  go  to  the  survi- 
vors in  equal  shares,  it  was  held  by  Sir  E.  Sugden  that  the  only  event 
provided  for  was  death  in  the  testator's  lifetime.  This  decision  was 
reluctantly  followed  by  Sir  K.  Bruce,  V.  C,  (c)  in  a  case  *  where  the 
gift  was  to  one  for  life,  and  after  her  death  to  several,  as  their  own 
proper  goods  from  thenceforth  and  forever,  share  and  share  alike,  and 
if  any  of  them. should  die  before  they  became  entitled  to  tiieir  shares, 
such  shares  to  go  to  their  issue.  "  But  for  the  cases  cited,"  said  the 
V.  C,  "I  should  probably  have  decided  otherwise."  It  is  to  be 
observed  that  Sir  E.  Sugden's  decision  was  based  on  Doe  v.  Prigg,  (d) 
and  the  doctrine  there  maintained,  that  in  a  gift  to  survivors  after  a 
previous  life  estate  "  snrvWovs"  prima  facie  meant  those  who  were 
living  at  the  death  of  the  testator.  But  now  the  rule  is,  that  such  a 
gift  provides  for  death  happening  in  the  lifetime  of  the  tenant  for  life, 
which  pari  ratione  should  in  a  ease  like  that  before  Sir  E.  Sugden  lead 
to  a  corresponding  construction  of  the  word  "  entitled." 

On  the  other  hand,  in  Turner  v.  Gosset,  (e)  where  the  bequest  was 

(a)  I.  «.,  if  those  others  should  turn  out  tied   to  portions,  which  were  expressly 

not  to  be  vested  till  twenty-five,  semb.  made  payable  at  that  age,  or  within  six 

(6)  Commissioners  of  Charitable  Dona-  months  after  the  death  of  their  father, 

tions  V.  Cotter,  2  D.  &  Wal.  615,  1  D.  &  tenant    for    life    of   the  lands  charged. 

War.  498.  (wliicliever  event  should  last  happen,) 

(c)  Henderson  «.  Kennicot,  2  De  G.  &  S.  notwithstanding  a  direction  that  if  the 

492.  Besides  Sir  E.  Sugden's  decision.  Fry  daughters  should  die  before  their  portions 

V.  Lord  Sherborne,  3  Sim.  243,  was  cited,  -weie  payable  they  should  not  be  raised. 

But  that  was  the  case  of  a  settlement,  (d)  8  B.  &  Cr;.231,  aB«e  pp.  *727,  *736. 

where  it  was  held  that,  on  attaining  twen-  (e)  34  Beav.  593. 
.ty-one,  daughters  became  absolutely  enti- 
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to  several  and  to  their  children  after  them,  and  if  they 

Held  to  refer  ,        ,  ,  i  ■  .,  i  /     .  •   i      i  i\     r  ' 

to  the  posses-  should  leave  no  children  (which  happened)  tlien  an  equal 
share  to  be  paid  to  each  of  four  named  persons,  and  "  in 
case  of  the  death  of  either  of  them  before  they  should  severally 
become  entitled  to  the  said  share  "  it  was  given  to  the  children  or 
other  issue  of  such  of  them  as  should  be  then  dead  leaving  issue  per 
stirpes.  Sir  J.  Romilly,  M.  E,.,  held  that  this  meant  "  become  enti- 
tled in  possession." 

And  if  the  legacy  vests  at  birth  in  persons  who  must  necessarily  be 
born  after  the  testator's  death,  the  sense  of  entitled  in  interest  is 
almost  necessarily  excluded,  since  they  cannot  die  before  becoming  so 
entitled.  (/) 

Executory  gifts  over  in  the  event  of  legatees  dying  before  "receiv- 
ing "  their  legacies  have  given  rise  to  much  litigation. 

Gifloveron  ,^        ,  .  *=  ,1,11  t™. 

death  before      Actual   receipt   may   be  delayed    by  so   many  dmerent 

"receiving;"  ^  ■^.  ■^. 

causes  that  the  court  is  unwilling  to  impute  to  the  testa- 
tor an  intention  to  make  that  a  condition  of  the  legacy,  and  thus 
—construed  indefinitely  postpone  the  absolute  vesting  of  it.  If,  there- 
^I^J'^^^^.jj  fore,  the  will  points  out  a  definite  time  when  the  right  to 
timefor"pay-  receive  the  legacy  accrues,  either  expresslyj  as  by  direct- 
™*"''  ing  payment  at  a  particular  *age  or  time,  (g)  or  by  impli- 

cation from  the  dispositions  of  the  will,  as  upon  the  determination  of 
a  prior  life  estate,  (h)  the  gift  over  will  be  referred  to  that  time.  And 
if  there  is  a  direction  to  pay  at  a  specified  time,  as  well  as  a  prior  life 
estate,  the  case  falls  within  the  decisions  stlready  noticed  respecting 
gifts  over  on  death  before  the  legacy  is  "  payable." 

Thus  in  Kammell  v.  GilloWj  (i)  where  a  testator  bequeathed  his 
property  to  trustees  in  trust  to  sell,  to  invest  the  proceeds,  and  to  pay 
an  annuity  of  £200  to  his  wife  during  widowhood;  and  as  to  the  resi- 
due during  her  life,  and  after  her  decease  as  to  the  whole,  in  trust  to 
pay  and  divide  the  same  equally  amongst  his  children  born  or  to  be 
born  as  well  sons  as  daughters  as  and  when  they  should  respectively 

(/)  See  Jopp  v.  Wood,  2  D.,  J.  &  S.  (h)  In  re  Dodgson's  Trust,  1  Drew. 
323,  (settlement,)  where  note  tliat  there  440.  In  Girdlestone  v.  Creed,  10  Hare 
was  only  one  gift  over  of  the  whole  fund  487,  a  gift  of  "  what  I  have  received  from 
in  the  event  (which  did  not  happen)  of  the  estate  of  A  "  was  held  to  pass  prop- 
all  the  legatees  dying  before  becoming  erty  so  derived  though  not  received, 
entitled.  (t)  15  L.  J.,  Ch.  35,  9  Jur.  704. 

(g)  "Whiting  v.  Force,  2  Beav.  573. 
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attain  twenty-one ;  but  in  regard  to  such  of  his  children  as  had  already 
attained  that  age  he  directed  their  shares  to  be  paid  to  them  at  the 
expiration  of  twelve  months  after  his  wife's  decease,  or  so  'soon  after 
as  the  trustees  should  have  assets  in  their  hands ;  but,  in  the  event 
of  the  decease  of  any  of  his  said  children,  sons  or  daughters,  before 
they  should  have  received  or  become  possessed  of  their  divisional  share 
aforesaid  leaving  issue,  their  share  was  to  go  to  their  children.  Three 
of  the  sons  (the  plaintiffs)  had  attained  twenty  one  at  the  date  of  the 
will.  The  widow  was  still  living.  Sir  James  Wigraui,  V.  C,  said, 
"  If  the  widow  had  taken  a  life  interest  in  the  whole,  and  if  the  clause 
which  relates  to  the  children  who  had  already  attained  twenty-one  had 
directed  that  all  the  children  should  not  receive  what  was  given  to 
them  until  the  expiration  of  twelve  months  after  the  death  of  the 
widow,  there  would,  I  think,  have  been  a  very  plausible  ground  for 
contending  that  the  payment  being  postponed  merely  for  the  conveni- 
ence of  the  life  estate  of  the  parent,  the  case  ought  to  be  dealt  with  as 
in  the  cases  referred  to  by  the  plaintiffs,  {k)  If,  on  the  other  hand,  no 
part  had  been  given  to  the  widow,  it  appears  to  be  impossible  without 
direct  violence  to  the  language  of  the  will,  and  without  any  reason  for 
violating  it,  that  the  court  should  put  a-  different  construction  on  it 
from  that  which  it  naturally  bears."  Here  part  was  given, to  the 
widow  for  life,  and  part  not;  and  the  V.  C  thought  in  a  case  in  which 
it  was  impossible  to  say  what  the  testator  had  in  his  *conteraplation, 
the  reasoning  that  would  apply  to  the  part  that  was  given  to  th^ 
widow  for  life  could  not  be  transferred  to  the  rest.  As  to  the  shares 
of  the  plaintiffs,  therefore,  he  held  that  they  could  not  be  dealt  with 
as  in  the  cases  referred  to,  but  would  go  over  if  the  legatees  died  before 
"receiving"  their  shares.  "What' that  means,"  he  added,  "I  need 
not  decide."  *  *  *  "If  the  widow  were  to  die,  and  at  the  end 
of  a  year  one  of  them  had  not  received  anything,  and  that  child  was 
to  die,  I  do  not  mean  to  say  that  that  share  would  go  over  merely 
because  it  had  not  been  actually  received."  As  to  children  who  had 
attained  twenty-one  since  the  date  of  the  will,  (to  whom,  it  will  be 
■observed,  as  well  as  to  the  plaintiffs,  the  gift  over  applied,)  he  held 
that  they  took  vested  interests  not  liable  to  be  divested. 

If  no  such  period  is  indicated  by  the  particular  will  it  becomes  a  ques- 

{k)  Viz.,  Schenck  v.  Legh,  &c.,  ante  p.     Miller,  L.  E.,  6  Eq.  59. 
*799,  n.   (e).    See  accordingly  West  v. 
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tion  whether  there  is  not  some  time  at  which  according  to 

When  referred  i-i  ■.  i.^ 

to  end  of  the  general  law  regulating  the  subject  the  gift  may  prop- 

testator's  erly  be  said  to  be  receivable  and  to  which  the  testator  may 

fairly  be  supposed  to  refer.  Thus  in  In  re  Arrowsmith's 
Trusts,  (^  where  a  testator  gave  his  money  out  on  security  that  should 
be  due  to  him  at  his  decease  in  trust  to  be  paid  and  divided  unto  and 
between  his  nephews  and  nieces  who  should  be  then  living,  with  a 
gift  over,  in  case  any  of  them  should  die  "  before  receiving  their  re- 
spective shares,"  to  the  surviving  ne[)hews  and  nieces;  it  was 'held  by 
Sir  R.  Kindersley,  V.  C,  that  "die  before  receiving"  meant  die 
within  one  year  after  the  testator's  death,  that  being  the  period  which 
is  generally  allowed  to  executors  for  the  getting  in  and  distribution 
of  their  testator's  estates,  and  at  the  end  of  which  the  shares  might  be 
said  to  be  receivable.  The  words  could  not  be  construed  "  die  before 
the  testator  "  because  the  original  gift  was  expressly  to  persons  living 
at  the  testator's  death,  and  that  construction  would  render  the  gift  over 
inoperative.  This  gave  an  indefeasible  interest  to  all  but  one  niece, 
who  alone  died  within  the  year.  On  appeal,  K.  Bruce  and  Turner, 
L.  JJ.,  agreed  with  the  rest  of  the  decision,  but  as  to  the  share  of  the 
deceased  niece,  a  decision  having  become  unnecessary.  Sir  K.  Bruce 
1  would  not  give  any  opinion,  and  Sir  G.  Turner  said  he 

court  may         was  disposcd  to  think  an  inquiry  ought  to  have  been  di- 
whether  rectcd  whether  any  part  of  the   fund  was   received,  or 

receipt  within  i        i         .  i  i  /»      i 

tJie  year  was  could  properly,  having  regard  to  the  state  ot  the  assets, 
have  *been  paid  over  within  the  year.  The  executors, 
according  to  general  rules,  (he  said,)  might  have  paid  it,  but  the 
V.  C.'s  decision,  that  the  gift  over  would  take  effect  on  death  within 
the  year,  would  prevent  their  making  any'  payment  within  that 
period.  *  *  *  "There  are  two  periods  to  which  the  words  may 
r«fer,  the  period  when  the  fund  was  actually  got  in,  or  the  period 
when  it  could  have  been  paid  over  to  the  legatees.  To  refer  them  to 
the  former  period  would  be  a  most  inconvenient  construction."  He 
therefore  preferred  the  inquiry. 

Again,  in  In  re  Collisoh,  («i)  where  a  testator  gave  real  and  personal  • 
estate  to  trustees  in  trust  to  sell  and  out  of  the  proceeds  to  pay  debts 
and  an  annuity  and  to  set  apart  a  fund  for  the  latter,  and  subject 
thereto  to  divide  the  residue  into  six  parts  unto  and  among  his  six 

[l)  29  L.  J.,  Ch.  774,  30  Id.  148,  6  Jur.        (m)  12  Ch.  D.  834. 
(N.  S.)  1232,  7  Id.  9,  2  D.,  F.  &  J.  474. 
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nephews  and  nieces,  (named,)  the  shares  of  nephews  to  be  paid  as  soon 
as  practicable,  the  shares  of  nieces  to  be  invested  and  the  income  paid 
for  their  separate  use';  in  case  any  of  his  nephews  should  die  before 
him  or  before  the  division  of  his  estate  their  shares  to  go  to  their  child- 
ren, if  any,  if  no  children  then  to  the  remaining  legatees;  there  was  a 
similar  gift  over  of  the  shares  of  nieces.  A  niece  died  unmarried 
within  one  year  after  the  testator's  death  ;  Sir  E.  Fry,  J.,  adopted  Sir 
R.  Kindersley's  reasoning  in  In  re  Arrowsmith's  Trusts,  and  iield  that 
the  reasonable  and  convenient  interpretation  of  "  division  "  was  tlie 
year  allowed  by  law  for  division.  It  was  argued  that  the  j„  j^y 
deceased  niece  was  at  all  events  entitled  to  her  share  of  ejected, 
what  might  have  been  paid  before  her  death.  But  the  judge  said  that 
though  there  was  some  authority  for  directing  an  inquiry  when  a 
division  might  have  been  made,  "  the  decision  in  Hutcheon  v.  Manning- 
ton  (n)  proceeded  on  the  extreme  difficulty  of  deciding  whether  a  thing 
might  or  migiit  not  have  been  done.  I  should  (he^added)  be  directing 
an  inquiry  of  the  description  which  Lord  Thurlow  rejected  in  that  case, 
and  such  as  the  House  of  Lords  in  Miners  v.  Battison  (o)  held  ought  not 
to  be  directed.  Moreover,  *  *  *  j^  must  rest  with  those  who  say 
that  a  division  ought  to  have  been  made  earlier  (than  the  end  of  the 
year)  to  adduce  evidence  that  it  could.  So  far  as  the  evidence  goes 
in  the  present  case  it  shows  the  contrary.  *  *  *  On  that  ground, 
independently  of  any  other,  I  should  reject  the  presumption  that  the 
■estate  could  have  been  divided  at  an  earlier  period." 

Of  the  two  cases  here  referred  to,  Minors  v.  Battison  will  be  *stated 
presently,  and  will  (it  is  submitted)  be  found  not  directly  to  raise  the 
point  here  in  question.  But  Hutcheon  v.  Mannington  (p)  is  both  an 
illustration  of  the  extreme  reluctance  of  the  court  to  read  a  gift  over 
on  death  before  "receiving"  as  referring  to  actual  receipt,  and  an 
important  authority  on  the  propriety  of  directing  an  inquiry  whether 
the  legacy  could  or  could  not  have  been  received  before  the  death  of 
the  legatee. 

In  that  case  a  testator,  after  reciting  that  his  fortune,  consisting  of 
.^£8627,  was  all  vested  in  Indian  securities,  gave  several  Hutcheon  t> 
legacies,  and  annexed  to  each  a  gift  over  if  the  legatee  Mannington. 
should  die  before  he  "may  have  received"  it.     Then,  ^^h^^^ 

(n)  1  Ves.,  Jr.,  366.  the  judgment  more  shortly  and  in  some 

(o)  1  App.  Cas.  428.  respects  differently  stated,  4  B.  C.  C.  491 

<  p)  1  Ves.,  Jr.,  362,  6  Id.  536,  and  see    n. 
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r^eoted'as'*"^'  ^^^^^  Calculating  the  amount  of  the  residue,  he  gave  it  ta 
impracticable,  jjjg  father,  "  but  in  case  of  his  death  before  he  may  have 
received  the  rest  and  residue  of  my  estate  before  mentioned  "  then- 
over.  The  father  survived  the  testator  some  three  years,  and  died 
without  having  received  any  part  of  the  residue.  For  the  plaintiffs,, 
claiming  under  the  gift  over,  it  was  argued  that  the  testator,  having 
express  regard  to  the  situation  of  his  property,  intended  it  to  go  over 
if  the  legatee  did  not  live  to  receive  it ;  that  if  real  estate  were  given 
in  trust  to  sell  with  all  possible  diligence,  the  court  would  inquire  inta 
that  J  so  here  there  ought  to  be  an  inquiry  within  what  time  he  might 
have  received  it;  the  plaintiffs  insisting  that  the  estate  could  not  have 
been  got  in  before  his  death.  Lord  Thurlow  said  :  "  Suppose  any  of 
these  legatees  had  died  within  a  year  after  the  testator,  there  might 
have  been  some  ground  for  saying  that  the  testator  alluded  to  the 
known  practice  of  the  court  to  compute  interest  on  legacies  from  a 
year  after  the  death  of  the  testator.  I  rather  believe  he  had  some 
such  purpose  as  you  attribute  to  him  in  his  contemplation.  There  is  a 
faint  indication  of  a  purpose  that  there  shall  be  some  time  or  other 
when  these  interests  shall  go  over,  and  that  they  shall  not  vest  in  the 
meantime.  But  has  he  conceived  that  intention  and  expressed  it  with 
such  definite  certainty  that  I  can  act  upon  it  ?  I  am  to  compute  what 
time  would  be  sufficient  to  enable  these  parties  to  receive  their 
legacies.  It  is  all  too  uncertain.  *  *  *  Suppose  he  had  given  a 
real  estate  in  the  mannet  you  specify ;  it  is  clear  that  it  will  neither 
depend  on  the  caprice  of  the  trustee  to  sell,  for  that  would  be  contrary 
to  all  common  sense,  nor  upon  his  dilatoriness ;  in  some  way  it  may 
be  sold  immediately ;  but  I  should  not  inquire  when  a  real  *estate 
might  have  been  sold  with  all  possible  diligence,  for  it  might  be  the 
very  next  day  or  that  very  evening,  and,  therefore,  the  court  always- 
in  such  a  case  considers  it  as  sold  the  moment  the  testator  is  dead ;  for 
where  there  is  a  trust,  that  is  always  considered  here  as  done  which  is 
ordered  to  be  done,  and  the  court  cannot  measure  the  time.  Suppose 
this  property  had  been  in  the  West  Indies  instead  of  the  East,  it 
would  have  taken  less  time  to  be  remitted ;  still  less  if  in  Jersey  or 
Cumberland ;  and  if  only  100  miles  off  it  would  have  cost  a  journey 
of  two  days  at  least.  In  this  case  it  is  an  immeasurable  purpose.  I 
can  do  nothing  with  it ;  and  it  must  be  considered  as  vested  from  the- 
death  of  the  testator." 

Of  Lord  Thurlow's  construction  of  the  words  "  may  have  received," 
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Lord  Eldon  (who  was  the  plaintiff's  counsel  in  the  case) 
repeatedly  expressed  his  disapproval.     On  one  occasion  observations' 
he  said,  "Tlie  natural  construction  was,  if  the  legatee  ■.,,  Mannington, 
should  (lie  before  the  property  siiould  be  actually  remitted  ist,  astoUie 

I      1  •  T»        T         1  mi        1  1  II.  1/.         I'l  construction; 

to  hiiu.  xSut  Liord  lliurlow  thouglit  himself  at  liberty  to 
put  a  construction  upon  the  will  that  might  by  possibility  be  put  upon 
it,  supposing  an  intention  that  there  should  be  an  inquiry  as  to  each 
and  every  part  when  it  might  be  said  that  it  could  have  been 
receiveil."  (g)  And  on  another  occasion  he  said  bethought  the  con- 
stru<^tion  was  "too  bold;"  and  that  Lord  Thiirlow  "thought  there 
■was  an  indication  of  a  purpose  such  as  was  contended  for  by  the 
plaintiff,  but  that  it  was  impossible  to  inquire  when  each  and  every 
part  of  the  estate  could  have  been  received,  collected  and  got  in."  (r) 

As  to  the  decision  that  it  was  impossible  to  inquire  when  the  legacy 
■might  have  been  received,  Lord  Eldon  said,  (s)  "  What-  _^^  ^  ^^ 
€ver  may  be  the  difficulty  of  construing  the  expressions  "i^  inquiry-, 
ill  Hutcheon  v.  Manningfon,  whenever  a  testator  directs  his  trustees  to 
mortgage,  sell,  or  convert  his  estate  into  money,  this  principle  is  clear, 
that  no  fraudulent  or  unnecessary  dilatory  dealing  by  trustees  shall 
affect  third  persons.  The  duty  of  the  court  would  require  them  to 
-discuss  as  a  matter  of  fact  that  loose  expression  '  what  they  might 
have  received.' " 

And  in  Law  v.  Thompson,  (t)  where  the  gift  over  annexed  to  a 
simple  legacy  was  in  case  of  the  legatee's  death  "before  the  said  sum 
be  paid  into  his  hands,"  and  the  executors  having  *renonnced,  great 
•delay  occurred  in  remitting  the  assets  from  India,  so  that  the  legatee 
-difd  before  payment;  Sir  J.  Leach,  M.  R.,  held  that  though  this 
meant  actual  payment,  the  rights  of  the  legatee  could  not  be  defeated 
by  the  accidental  circumstances  of  the  case,  and  therefore  he  directed 
an  inquiry  wiiethei>,  if  the  will  had  been  proved  by  the  executors,  and 
reasonable  diligence  had  been  used  by  them,  any  and  what  part  of  the 
testator's  property  given  to  the  legatee  could  have  been  remitted  to 
hitn  in  his  lifetime. 

An  inquiry  extending  over  the  lifetime  of  the  legatee  appears  to 
-differ  from  an  inquiry  limited  to  one  year  (such  as  was  advocated  by 
Sir  G.  Turner)  only  in  the  amount  of  labor  involved. 

'(g)  1 1  Ves.  497.  and  see  the  inquiry  directed  in  that  case. 

<r)  6  Ves.  536.  (<)  4  Euss.  92. 

(s)  Gaskell  v.  Harman,  11  Ves.  507; 
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Hitherto,  it  has  been  assumed  that  if  the  testator  clearly  intends  the- 
i8  a  gift  over  legacy  to  be  divested  unless  actually  received  by  the  leg- 
oSt'^Mt'uaUy'''  ^*^^»  ^^^^  intention  will  prevail.  Such  was  clearly  thfr 
reo^wmg,  opinion  of  Lord  Eldon,  Sir  W.  Grant  and  Sir  J.  Leach. 

Early  opinions,  Lord  Eldon,  in  an  often-cited  judgment,  (m)  says,  "I  ad- 
^'''  mit  the  soundness  of  the  proposition,  that  if  a  testator 

thinks  proper,  whether  prudently  or  not,  to  say  distinctly,  showing  a 
manifest  intention  that  his  legatees,  pecuniary  or  residuary,  shall  not 
have  the  legacies  or  the  residue  unless  they  live  to  receive  them  in 
hard  money,  there  is  no  rule  against  such  intention  if  clearly  ex- 
pressed. But  that  would  open  to  so  much  inconvenience  and  fraud 
that  the  court  is  not  in  the  habit  of  making  conjectures  in  favor  of 
such  an  intention.  In  Hutcheon  v.  Mannington,  I  admit  I  thought 
the  meaning  of  those  words  was,  what  they  shall  have  received ;  and 
I  thought  so  even  after  the  decision.  The  use  I  have  since  made  of 
that  case  is  as  an  authority  that  if  the  words  will  admit  of  not  im- 
puting to  the  testator  such  an  intention,  it  shall  not  be  imputed  to 
him."  And  Sir  W.  Grant  said,  (x)  that  Lord  Thurlow  proceeded  on 
the  ground  "  that  he  was  called  upon  to  determine,  not  whether  any 
particular  event  had  or  not  happened  before  the  death,  but  whether  an 
event  might  by  possibility  have  happened."  That  is  to  say.  Lord 
Thurlow  held  the  words  to  mean  something  that  he  thought  was  void, 
rather  than  hold  them  to  mean  something  so  inconvenient  (because 
valid)  as  "die  before  he  shall  have  received."  20 

But  Hutcheon  v.  Mannington  has  been  cited  in  recent  times  as  decid- 
ing that  a  gift  over,  if  the  legatee  dies  without  actually  receiving  his 
legacy,  is  void.  Thus,  in  Martin  v.  Martin,  (y)  *where  a  testator  gave 
his  property  to  be  equally  divided  among  his  nephews  and  neices,  and 
if  any  of  them  should  die  before  him  or  before  they 
Martin  ^eontra.  should  havc  iictually  received  what  was  to  go  to  them- 
under  the  will,  their  share  to  go  over ;  it  was  held  by  Sir 
W.  P.  Wood,  V.  C,  that  the  gift  over  was  void.  He  said,  "  It  is  a 
common  impression  on  testators'  minds  that  the  event  may  occur  of 
death  before  actual  receipt  of  property  given.  The  law  has  interfered 
on  account  of  the  extreme  difficulty  of  meeting  such   a  wish.     In 

(«)  In  Gaskell  v.  Harman,  11  Ves.  497.  cases  there  cited. 

.    (x)  8  Ves.  555.]  [(y)  L.  K.,  2  Eq.  403 ;  see  also  In  re 

(20)  See  ante  toI.  II.',  p.  761,  n.  26,  and  Kirkbride's  Trasts,  Id.  400. 
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Hutcheon  v.  Maiinington  Lord  Thurlow  uses  the  expression,  '  It  is  an 
immeasurable  purpose.'" 

But,  as  already  noticed,  Lord  Eidon  dissented  from  the  construction 
adopted  in  Hutcheon  v.  Mannington,  precisely  because  the  words  there 
used  were  held  not  to  mean  "before  actually  receiving."     And  no 
doubt  of  the  validity  of  a  divesting  clause  depending  on  The  gift  over 
actual   receipt  was  suggested  in  Whitman  v.  Aitken,{z)  whSmanB. 
where  to  a  simple  legacy  was  annexed  a  gift  over  if  ihe  ^"'®"- 
legatee  should  die  before  the  legacy  was  actually  paid  or  payable  to 
him.     The  legatee  died  a  few  months  after  the  testator,  and  effect  was 
given  to  the  gift  over  by  Sir  J.  Stewart,  V.  C,  who  construed  the 
clause  as  providing  for  two  events — death  in  his  own  lifetime,  which 
would  be  before  the  legacy  was  payable,  and  death  after  his  own  de- 
cease without  having  been  actually  paid. 

However,  in  Minors  v.  Battison,  (a)  Lord  Tiiurlow's  decision  was 
again  referred  to  as  denying  the  validity  of  a  gift  over  on  Minors i;. 
death  without  actually  receiving.  Minors  v.  Battison  did  ^'»*"^™- 
not  directly  raise  this  point ;  but  it  is  a  case  which  requires  considera- 
tion : — a  testator  gave  his  real  and  personal  property  to  trustees  in 
trust  for  his  wife  for  life,  after  whose  death  there  was  a  provision 
(whether  a  trust  or  only  a  discretionary  power  was  the  principal  ques- 
tion in  the  case)  for  sale  of  the  property  and  for  division  of  the  pro- 
ceeds among  the  testator's  children ;  and  if  any  child  should  survive 
the  wife  and  die  before  he  or  she  should  have  received  his  or  her  share, 
such  share  was  given  over.  The  eldest  son  survived  the  wife  more 
than  a  year,  but  died  before  any  sale  was  made,  and  the  question  waj 
whether  his  share  was  divested  by  the  gift  over.  Sir  C.  Hall,  V.  C, 
held  that  it  was  not,  being  of  opinion  that  it  was  a  trust  and  not  a 
power;  and  he  declared  that  for  the  purposes  of  distribution  *the  estate 
ought  to  be  considered  as  sold  and  converted  at  the  expiration  of 
twelve  months  from  the  death  of  the  testator's  widow.  This  was 
reversed  by  the  L.  JJ.,  who  hehl  that  there  was  no  trust,  but  only  a 
power  to  sell  at  the  absolute  discretion  of  the  trustees.  They,  as  well 
as  the  V.  C,  construed  "received"  as  de  jnre  receivable;  but  held 
that  the  shares  did  not  become  de  jure  receivable  until  the  trustees 
chose  to  sell :    the  exercise  of  their  discretion  as  to  any  part  fixed 

(2)  L.  R.,  2  Eq.  414.  abridged.    The  opinions  of  the  V.  C.  and 

(n)  1  App,  Cas.  428.    The  statement  in     of  the  L.  JJ.  are  to  be  collected  at  pp. 
the  text,  except  of  the  gift  over,  is  much     432,  436,  438,  446,  447,  453. 
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the  time  as  to  that  part.     But  the  original  decision  was  restored  in 
D.  P. 

Now,  as  it  was  not  contended  that  actual  receipt  was  meant,  the 

validity  of  a  divesting  clause  which  does  was  not  in  ques- 

borne's  obser-     tion.  (6)     But  Lord  Selbome  made  some  observations  on 

Minors  11.  that  oucstion.     Referring  to  the  clause  in  that  case,  he 

BattisoQ.  .  1         fT-*i  1.1'  1  //.  1.1 

said,  Ihese  words,  m  their  natural  sense  (from  which 
there  is  nothing  in  the  context  to  autiiorize  any  departure,)  relate  to 
the  death  of  a  child  during  the  interval  between  the  death  of  the 
widow  and  the  time  when  that  child's  share  might  be  actually  received, 
or  at  least  de  jure  receivable.  It  was  decided  in  Hutcheon  v.  Man- 
iiington,  and  Martin  v.  Martin,  that  such  a  divesting  clause,  if  it 
refers  to  the  time  of  actual  receipt,  is  too  uncertain  and  indefinite  to 
be  capable  of  being  carried  into  effect.  Lord  Thurlow  said,  in  the 
former  of  these  cases,  that  it  would  be  contrary  to  common  sense  to 
make  the  divesting  of  a  vested  interest  depend  upon  the  caprice  or 
upon  the  dilatoriiiess  of  the  trustee  to  sell ;  (c)  that  in  some  way  the 
property  might  be  sold  immediately  *  *  *  that  where  there  is  a 
trust,  that  is  always  considered  in  equity  as  done  which  is  ordered  to 
be  done,  and  that  the  court  cannot  measure  the  time." 

But  besides  this  Lord  Selborne  held  that  there  the  divesting  *clause 
Effect  where  failed,  on  tlie  ground  that  what  was  given  over  was 
received  ^fd  "  s'^''''  share,"  spoken  of  as  a  whole,  and  the  testator  had 
part  not.  ^^^^^    ^^jj.]^    Sufficient    clearness   for    a   divesting    clause, 

(6)  For  the  same  reason  tlie  propriety  Lord  Selborne's  observations  and  only  by 

of  a  general  inquiry  whether  a  legacy  inference  from  them  has  Minors  v.  Batti- 

might  or  might  not  have  been  received  son  any  bearing  on  the  question  of  an 

did  not  come  in  question.     An  inquiry  inquiry. 

whether  the  share  of  the  deceased   son  (c)  There  is  here  an  important  varia- 

might  have  been  received  within  the  year  tion  from  Lord   Thurlow's  real  words, 

was    immaterial,   since   he   outlived  the  making   it  appear   that    lie    thought    a 

year.      No  inquiry  of   either  kind   was  divesting  clause  to  take  effect  on  death 

asked  for  by  either  side.     But  in  In  re  before  actual  receipt  could  properly  be 

Collison,  sup.  p.  *815,  Sir  E.  Fry  cited  rejected  on   the  ground  that    it  would 

Lord  Selborne's  statement  of  what  Lord  make  the  rights  of  legatees  depend  on 

Thurlow  .said,  and  added,  "  If  that  be  so,  the  caprice  of  the   trustee.     Even  with 

it  follows  that  I  must  reject  the  actual  regard  to  a  trust  for  sale,  what  he  did 

time  of  division  of  a  part  or  of  the  whole  say,   though   generally  true,  is   not  uni- 

of  the  estate,  and,  if  I  must  reject  the  versally  so ;   for  the  testator  may  have 

time  of  the  actual  division   as  too  un-  intended  that  those  rights  should  depend 

certain,  the  time  when  any  part  of  the  on  the  actual  sale,  per  Grant,  M.  E.,  8 

estate  might  have  been  divided  is  a  for-  Ves.  556. 
tioH  too  uncertain."     Thus  only  through 
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■declared   what  was  to  go  over  in  'the  event  which  had  happened  of 
part  having  been  received  or  become  receivable  (which  lalter  it  was 
conceded  satisfied  tlie  clause)  and  of  part  not  having  been  received,  or 
(according  to  the    L.  JJ.)  become   receivable.      In   his  opinion  the  , 
^«tate  became  de  jure  distributable  at  the  time  of  the  widow's  death, 
and  "  on  this  one  point  he  differed  from  the  decision  of  tiie  V.  C." 
To  meet  this  view  the  order  was  varied,  and  it  was  de- 
•clared  that  in  the  events  which  happened  the  deceased   Minors «. 
son  took  an   absolute  vested  interest  in  a  share  of  the 
-estate,  "  the  whole  being  considered  as  converted  into  money  and  dis- 
tributable immediately  upon  the  death  of  the  widow." 

This  variation,  though  not  material  to  the  decision  of  the  case, 
would  seem  to  be  very  material  in  principle;  for  it  annihilates  the 
interval  clearly  contemplated  in  the  divesting  clause  between  the 
death  of  the  widow  and  the  time  of  "receipt,"  and  thus  appears  to 
adopt  (perhaps  under  the  circumstances  without  much  consideration,) 
the  opinion  that  the  clause,  wliether  it  meant  received  or  receivable, 
was  entirely  void,  though  for  which  of  the  reasons  given  by  Lord 
Selborne  does  not  appear. 

The  general  question  of  the  validity  of  such  a  clause  was  fully  dis- 
■cussed  in  Johnson  v.  Crook,  (d)  where  residue  was  be- 
queathed equally   between  A  and  B;    "but   if  A  shall  the  legacy"  or 
die  before  he  shall  actually  have  received  the  whole  of  his  ceWeci "paV 
-share,  and  without  leaving  issue,  then,  and  whether  the 
same  shall  have  become  payable  or  not,  his  share,  or  such  part  or  parts 
thereof  as  he  shall  not  have  actually  received  as  aforesaid  shall  be  paid 
to  the  said  B."      A  survived  the  testatrix  some  seven  years,  and  died 
without  receiving  any  part  of  the  residue,  and  without  leaving  issue. 
Sir    G.    Jessel,    M.    R.,   held    that   the  intention   to  use  the   words 
^'actually  received,"  in  their  literal  sense, was  placed  beyond  doubt  by 
the  addition  of  the  words  "  whether  payable  or  not ; "  that  the  latter 
words  provided  for  non-receipt  from  any  cause  whatever,  including 
fraud,  accident  or  mistake ;  that  there  was  no  uncertainty  or  difficulty 
in  ascertaining  whether  the  event  had  happened ;  and  that  the  gift 
■over  had  taken  effect.     lie  examined  the  cases,  and  arrived   at  the 
conclusion  that  Martin  v.  Martin  was  the  first  in  which  such  a  gift 
over  was  held  void;  that  it  was  so  decided  simply  per  incuriam;  and 
that  although  *sonie  of  Lord  Selborne's' expressions  in  Minors  v.  Batti- 

(d)  12  Ch.  D.  639. 
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son  were  difficult  to  deal  with,  the  point  did  not  directly  arise  in  that 
case. 

On  the  other  hand,  in  Bubb  v.  Padwick,  (e)  where  residue  was  given 
in  trust  for  all  the  testator's  children  who  should  attain 

Similar  gift  /i     •         n         i 

over  held  twenty-one  or  (being  daughters)  marry,  as  tenants  in  com- 

mon, but  children  so  attaining  vested  interests  were  not  to 
be  entitled  to  receive  tlieir  shares  until  his  youngest  child  should  have 
attained  twenty-one,  but  the  trustees  were  empowered  to  pay  the  share 
of  each  child  as  soon  after  he  or  she  had  attained  such  vested  interest 
as  the  trustees  thought  proper  ;  and  in  case  any  child  should  die  be- 
fore the  youngest  for  the  time  being  had  attained  twenty-one  without 
having  actually  received  the  whole  of  his  or  her  share,  then  so  much  of 
the  share,  original  and  accruing,  of  the  child  so  dying  as  should  not 
have  been  received  by  hira  or  her  was  given  over  to  the  other  children, 
who  should  be  living  when  the  youngest  attained  twenty-one.  Sir  R. 
Malins,  V.  C,  decided  that  each  child  on  attaining  twenty-one  or  (if 
a  daughter)  marrying  acquired  an  indefeasible  interest.  He  said,. 
"  This  principle  has  been  acted  upon  for  ninety  years — certainly  from 
the  time  of  the  decision  in  Hutcheon  v.  Mannington — that  where  there 
is  a  gift  of  property  with  a  gift  over  if  the  legatee  dies  without  re- 
ceiving it,  the  gift  over  is  too  vague  and  indefinite;  it  is  simply 
regarded  as  void,  and  the-  original  gift  remains." 

In  Roberts  v.  Youle,  (/)  a  testator  gave  his  real  and  personal  prop- 
Gift  over  of  erty  to  trustees  for  sale,  with  authority  to  postpone  the- 
of  alegatee"  ^^^^>  ^^^  i"  trxxst  to  divide  the  proceeds  among  his  three 
t^eelecuifon*  SOUS  and  his  daughter  (naming  them),  but  directed  the 
of  the  trusts."  trustees  to  retain  his  daughter's  share  on  certain  trusts  for 
her  aud  her  issue;  "and  in  the  event  of  any  of  his  said  children 
dying  before  his  (testator's)  decease  or  the  execution  of  all  or  any  of  th& 
ti-usts  of  the  will  leaving  issue,  he  directed  the  trustees  to  pay  to  the 
issue  of  such  deceased  child  or  children  the  share  or  respective  shares^ 
his,  her  or  their  respective  parents  would  have  taken  and  been  entitled 
to  if  living,  share  and  share  alike."  It  was  held  by  Sir  C.  Hall,  V.  C," 
that  the  gift  over  was  so  ill-constructed,  and  (particularly  with  regard 
to  the  daughter's  share)  so  embarrassing  that  he  could  not  give  effect 
to  it.  He  considered  it  unnecessary  to  say  whether  he  agreed  with 
Johnson  v.  Crook :    he  distinguished  that  case  on   the  ground  that 

(e)  13  Ch.  D.  517.  (/)  49  L.  J.,  Ch.  744,  W.  N.  1880,  p.  136. 
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what  was  there  given  over  was  not  the  *who]e  share,  but  such  part  or 
parts  thereof  as  should  not  have  been  received. 

The  last  case  is  too  special  to  have  raiic|i  effect  on  the  general  ques- 
tion. In  Bubb  V.  Padwick,  too,  the  will  was  peculiar,  the  intention- 
being  express  that  the  shares  should  be  vested  in  interest,  i.  e.,  trans-, 
missible,  {g)  though  payment  was  postponed,  yet  that  they  should  be 
divested,  i.  e.,  not  be  transmissible,  unless  actually  paid;  which  is  con- 
tradictory.    The  court,  however,  relied  on  no  such  special  ground. 

With  regard  to  the  distinction  which  depends  on  the  words  specially 
referring  to  an  unreceived  part — to  hold  that,  unless  there  are  such, 
words,  the  gift  over  will  not  carry  such  part,  where  other  part  has. 
been  received,  and  still  more,  that  unless  there  are  such  words  the  gift 
over  is  void  ab  initio,  would  seem  to  push  to  an  extreme  point  the- 
doctrine  that  a  clear  vested  gift  is  not  to  be  cut  down  by  subsequent 
ambiguous  expressions. 

There  is,  however,  another  distinction  between  Crook  v.  Johnsoa 
and  the  other  cases,  viz.,  that  the  testator  had  shown  that  he  intended 
the  legatee  to  take  the  risk  of  the  non-receipt  being  caused  by  the  mis- 
conduct of  the  trustee.  Where  this  is  not  shown,  the  further  question^ 
whether  the  court  can  inquire  into  the  possibility  of  an  earlier  receipt 
— an  inquiry  which  is  needed  to  protect  the  legatee  from  misconduct  in, 
the  trustee — must,  it  should  seem  (having  regard  to  Lord  Eldon's 
opinion  that  such  misconduct  shall  not  affect  third  persons),  enter 
largely  into  the  consideration  of  the  main  question,  whether  the  clause 
is  itself  valid.  In  this  way  Hutcheon  v.  Mannington  would  have  at 
material  bearing  on  that  question,  and  the  court  would  have  to  decide- 
whether  in  ordinary  cases  it  would  follow  that  authority  or  the  opinioa 
of  Lord  Eldon,  Sir  J.  Leach  and  Sir  G,  Turner. 

It  has  been  noticed  in  a  former  chapter  {h)  that  where  a  legacy  is 
given  to  one  for  life,  and  after  his  death  to  liis  children, 

/.  r-    ,  /.TT-i  Gift  over  if  A 

with  a  gift  over  if  the  tenant  for  life  dies  without  leaving  dies  without 

^  leaving  ehil- 

children,  the  gift  over  is  sometimes  construed  as  meaning  dren,  objects 

'  ^  ^    of  prior  vested 

in   default  of  objects  of  the  prior  gift,  or,  as  it  is  com-  gift,  read  with- 

J  r  o      '       '  out  hwvwig. 

mcnly   expressed,  "  leaving "   is  construed  "  having.''  21 

(jr)  This,  no  doubt,  is  not  generally  the        {h)  Ante  p.  *200.] 
sole  effect  of  vesting ;  it  also  gives  the  in-        21.  See  ante  vol.  II.,  p.  761,  u.  26,  and 
termediate  income ;  but  here  the  income    cases  there  cited, 
was  expressly  disposed  of. 
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Besides  the  favor  always  shown  to  provisions  for  children,  it  requires 
very  strong  words  to  defeat  a  prior  vested  gift,  (i)  Thus,  in  Maitland 
V.  Chalie,  {k)  wiiere  a  *testator  bequeathed  a  sum  of  money  in  trust  for 
his  daughter  S.  for  life,  and  after  her  death,  as  to  a  moiety  thereof, 
■  for  her  children  equally  to  be  divided  between  them  at  their  respective 
ages  of  twenty- one,  and  if  but  one,  then  to  tiiat  one  at  twenty-one, 
with  maintenance  during  minority ;  and  if  any  of  such  children  should 
die  before  attaining  twenty-one,  his  share  to  go  to  the  survivors ;  but 
in  case  S.  should  die  without  leaving  any  child  or  children,  or  leaving 
«uch  and  they  should  die  before  attaining  twenty-one,  then  to  testator's 
next  of  kin  living  at  the  death  of  the  longer  liver  of  them,  his  said 
■daughter  and  her  children  so  dying  under  age.  S.  had  issue  two 
-daughters  who  attained  twenty-one,  but  died  in  their  mother's  lifetime. 
Sir  J.  Leach,  Y.  C,  said,  "A  clear  vested  gift  is  in  the  first  place  given 
to  the  children  of  a  daughter  attaining  twenty-one.  If  in  the  clause 
"which  gives  the  property  over  on  failure  of  her  children,  the  word 
'  having '  be  read  for  '  leaving,'  the  whole  will  will  express  a  consistent 
intention  to  that  effect.  I  feel  myself  bound  by  the  authorities  to  adopt 
■this  construction."  Then,  citing  Woodcock  v.  Duke  of  Dorset,  and 
Powis  V.  Burdett,  {m)  he  declared  that  the  two  daughters  having  at- 
tained twenty-one  took  vested  interests. 

In  these  remarks  "  vested  "  is  apparently  used  in  the  sense  of  "  in- 
■defeasible."  At  all  events  the  appointment  of  a  specified  time  for 
Testing,  though  it  may  strengthen  the  case,  (n)  is  not  necessary.  A 
simple  gift  in,,remainder  to  children  (which  by  operation  of  law  vests 
in  them  at  birth)  is  enough  to  attract  the  rule.  Thus,  in  Treharne  v. 
Layton,  (o)  where  a  testatrix  gave  all  her  real  and  personal  estate  to 
lier  granddaughter  M.  for  life,  and  after  the  death  of  M.  to  her  child- 
ren in  equal  parts  ;  and  she  ordered  M.,  to  make  a  weekly  allowance 
to  R.  during  his  life.  "  In  case  my  granddaughter  M.  dies  leaving 
no  issue,  the  whole  of  the  property  goes  to  the  next  of  kin,"  they 
making  the  same  allowance  to  R.  during  his  life.  It  was  held  that 
"  leaving  "  must  be  construed  "  having  had,"  and  that  the  real  estate 

[(i)  8  Jur.  14.  (»)  See  Gibbons  v.  Langdon,  6  Sim. 

(k)  6  Mad.  243.   See  also  Cassamajor  v.  260. 

Strode,   8  Jur.   14 ;    In  re  Thompson's  (o)  L.  E.,  10  Q.  B.  459,  in  Ex.  Ch.,  af- 

Tnist,  5  De  G.  &  S.  667 ;  Kennedy  v.  firming  Q.  B. ;   ante  p.  *495,  n.     See  also 

Sedgwick,  3  K.  &  J.  540 ;  In  re  Brown's  White  v.  Hill,  L.  K.,  4  Eq.  265  ;  per  Jes- 

Trust,  L.  B.,  16  Eq.  239 ;   Lord  Sondes'  sel,  M.  E.,  In  re  Jackson's  Will,  13  Ch. 

Will,  2  Sm.  &  Gif.  416.  D.  192 ;  Marshall  v.  Hill,  2  M.  &  Sel.  608. 

(m)  Ante  p.  *799,  n  (e).  As  to  Ex  parte   Hooper,  1  Drew.  264, 
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had  vested  indefeasibly  in  the  only  child  of  M.,  though  he  died  before- 
her. 

*In  the  last  case  "  issue "  in  the  gift  over  must  have  been  read 
"  children  "  by  reference  to  the  prior  gift.  It  would  otherwise  have 
been  difficult  to  construe  the  words  "die  leaving  no  issue"  in  any 
sense  but  "  leaving  no  issue  at  her  death,"  according  to  1  Vict.,  c.  26,, 
§29.(p) 

In  White  v.  Hight,  {q)  the  rule  was  applied  to  a  case  of  a  different 
kind.     A  testator  there  devised  real  estate  to  his  daughter  „.,,,    ,  . 

°  Gift  to  A.  in 

S.  for  life,  and  after  her  death  to  A.  the  only  child  of  S.  '««  ^^i\^^- 

'  -  over  if  ne  die- 

"  But  in  case  the  said  A.  my  granddaughter  shall  happen  ^*°^'^'"'" 
to  depart  this  life  before  the  decease  of  her  mother  or  read  "'hiving 
after  her  decease  without  leaving  any  issue,  then  "  to  testa-  ^^^; 
tor's  second  daughter.     A.  survived   her   mother,  and  having    two- 
children  born  claimed  the  absolute  interest,  for  that  on  the  authority 
of  the  preceding  cases  "  leaving"  must  be  construed  "  having  had." 
On   the  other  side,  it  was  truly  argued  that  such  a  construction  had 
never  been  adopted  except  to  make  the  limitation  over  fit  into  a  prior- 
gift.     But  Sir  J.  Bacon,  V.  C,  decided  in  A.'s  favor.     Referring  to 
Marshall  v.  Hill,  (r)  he  said :  "  Lord  Ellenborough  and  Bayley,  J.,. 
without  any  kind  of  hesitation,  came  to  the  conclusion  under  such  cir- 
cumstances that  you  must  read  '  without  leaving '  as  '  without  having 
had.'  "     He  added,  "  If  the  words  had  been  '  after  her  decease  without 
leaving  any  children,'  it  would  certainly  have  been  unreasonable  to- 
impute  to  the  testator  the  meaning  that  if  his  granddaughter  should 
have  half-a-dozen  children,  and  each  of  them  half-a-dozen  children,, 
and  all  the  former  should  happen  to  die  in  their  mother's  lifetime, 
none  of  the  latter  would  get  anything.     But  that  would  be  the  result 
of  construing  the  word  'leaving'  literally."  22 

As  neither  children  nor  grandchildren  would,  in  the  case  put,  get 
anything,  under  the  will,  any  more  by  one  construction  than  by  the 
other,  the  V.  C.  could  not  have  here  intended  to  refer  to  anything  to  be 
so  got.    But  neither  would  children  or  grandchildren  as  a  class  ("  half- 

videantep.*A6&,n.    Cases  in  which  there        (p)  Ante  ip.  *i95. 

is   no  ambiguity  in   the  term  used,   as,         (?)  12  Ch.  D.  751.    The  terms  of  the 

"without  leaving  issue  at  the  time  of  her  will  are  collected  partly  from  the  judg- 

death,"  (Young  v.  Turner,  1  B.  &  S.550,)  ment.    The  head-note  is  erroneous. 

or  "  should  all  his  children  die  before        (r)  2  M.  &  Sel.  608.] 

himself,"   (Chadwick  v.  Greenal,  3  Gif.        22.  See  ante  vol.  II.,  p.  766,  n.  27,  28. 

221,)  are  scarcely  within  the  rule. 
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a-dozen  ")  have  had  the  chance,  if  "  leaving  "  were  read  "  having  had," 
of  getting  anything  by  succession  from  A. ;  since  the  subject  of  gift 
was  real  estate,  descendible  to  one.  In  Marshall  v.  Hill,  (s)  the  '"'cir- 
cumstances "  were  different,  the  devise  being  to  J.  for  life,  remainder 
to  his  first,  second,  third,  fourth,  fifth  and  sixth  sons,  and  if  J.  should 
■die,  leaving  no  son  or  sons  as  aforesaid,  over.  There,  as  in  all  the 
*other  cases  before  White  v.  Hight,  the  gift  over  was  in  effect  construed 
as  meaning  in  default  of  objects  of  the  prior  gift.  Moreover  the  word 
actually  used  in  White  v.  Hight  was  not  "  children  "  but  "  issue,"  to 
which  the  observations  of  the  court  are  in  no  way  applicable.  The 
«tat.  1  Vict.,  c.  26,  §  29,  was  not  referred  to,  although,  if  A.  would 
have  been  tenant  in  fail  under  the  old  law,  (as  it  seems  she  would,)  (<) 
that  enactment  would  seem  to  have  required  that  "  without  leaving 
issue  "  should  be  construed  "  issue  living  at  the  death  of  A." 

But  "  without  leaving  "  in  the  gift  over  will  not  be  construed  "  with- 
•' Leaving"  *'"*  having  had"  if  the  prior  gift  is  expressly  made  to  de- 
"^aving'had"  P^ud  upon  the  corresponding  contingency  of  "leaving 
to  children  is  children."  Thus,  in  Bythesea  v.  Bythesea,  (m)  where  a 
•contingent.  testatrix  bequeathed  the  residue  of  her  personal  estate  in 
trust  for  her  grandson  for  life,  and  after  his  decease,  "  in  case  he  should 
■leave  any  child  or  children,  then  in  trust  for  all  and  every  the  child 
and  children  of  her  said  grandson  lawfully  begotten,  equally  between 
them  if  more  than  one,  share  and  share  alike,  as  tenants  in  common ; 
and  if  there  should  be  one  such  child,  then  in  trust  for  such  only  child, 
to  be  paid  and  payable  to  such  child  or  children  at  his  or  their  age  or 
respective  ages  of  twenty-one  years ;"  and  tJie  testatrix  declared,  "  that 
the  part  or  share  of  each  such  child  or  children  should  be  considered 
as  a  vested  interest  or  ves|«d  interests  in  iiim,  her  or  them  respec- 
tively;" and  there  was  a  gift  over  after  the  decease  of  the  grand- 
son, "in  case  he  should  not  leave  any  such  child  or  children." 
The  grandson  had  one  child  only,  who  attained  twenty-one,  and  died 
in  his  lifetime.  It  was  held  that  the  gift  over  took  effect.  Lord 
Cranworth  said,  "  It  was  contended  that  the  first  contingency  had  in 
fact  happened ;  for  that  in  this  case  '  leaving '  must  be  construed  as 
'  having  children ;'  for  that  the  testatrix  could  not  be  held  to  intend 
that  the  gift  to  the  children  should  depend  on  the  accident  of  some  or 
one  of  them  surviving  their  father.     The  answer  to  this  is  that  the 

[(s)  Ibid.  (tt)  23  L.  J.,  Ch.  1004,  aflarming  Wood, 

It)  Feakes  v.  Standley,  24  Beav.  485.        V.  C,  17  Jur.  645. 
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words  of  the  will  are  clear  and  unambiguous.  It  may  be  impossible 
to  explain  why  the  testatrix  should  have  made  such  a  disposition  ; 
but  nevertheless  she  was  at  liberty  to  do  so."  The  direction  as  to 
vesting  was  also  relied  on ;  but  he  thought  this  might  apply  only  to 
the  contingency  happening  of  the  grandson  leaving  a  child  surviving. 
Sir  G.  Turner,  L.  J.,  said  that  the  authorities  justified  him  in  saying 
that  the  cases  on  set*tlements  had  been  carried  as  far  as  they  should 
be,  and  that  the  present  case,  even  if  it  had  been  one  of  settlement, 
was  distinguishable,  for  two  reasons :  first,  that  in  all  the  previous 
cases,  there  were  provisions  inconsistent  with  the  notion  that  the  gift 
was  to  depend  on  survivorship,  while  here  the  provisions  were  through- 
out contingent ;  secondly,  that  in  all  of  them  the  question  had  arisen 
between  the  eldest  son  and  the  other  children,  or  between  the  surviving 
children  and  the  representatives  of  deceased  children ;  and  in  none  of 
the  cases  that  he  was  aware  of  had  there  been  a  limitation  over  in  favor 
of  third  persons.  As  to  the  cases  in  which  the  question  had  been, 
whether  a  clear  vested  interest  was  to  be  cut  down  by  words  importing- 
contingency,  he  said  they  had  no  application  to  a  case  where  the  whole 
disposition  was  introduced  by  words  importing  contingency. 

It  is  plain  from  Lord  Cranworth's  observations  that,  if  there  had 
been  several  children,  and  only  some  or  one  of  them  had   „  , ., 

'  .'  But  if  one 

survived  the  grandson,   he  would  have  been  of  opinion  par^„t"aii"^* 
that  all  the  children  were  entitled,  the  gift  being  to  all  """'  ^^^^' 
the  children  generally,  upon  a  contingency  (viz., "  leaving  any  child  ") 
which  would  have  happened.     And  this  appears  to  be  the  rule,  (x) 

But  if  after  these  introductory  words  the  gift  itself  is  to  such  chil- 
dren, it  is  confined  to  those  wbo  themselves  survive  their 
parent,  (v)     So,  if  the  shares  are  expressly  directed  to  vest  excluded  by 

,        \        ,        n     1  .1  1  -1.  ■•  •       context. 

at  the  death  of  the  parent,  tlie  only  possible  question  in 
such  a  case  being  whether  "  vested  "  is  to  bear  its  literal  meaning,  (s) 
And  if  the  issue  of  a  child  who  predeceases  the  parent  are  expressly 
provided  for,  the  case  is  said  not  to  be  within  the  reason  of  those  in 
which  there  is  no  such  provision,  and  in  which  the  court  has  therefore 

(x)  Boulton  V.  Beard,  3  D.,  M.  &   G.  4  De  G.  &  J.  593;  In  re  Watson's  Trusts, 

608  (no  gift,  over) ;  M'Laohlan  v.  Taitt,  L.  E.,  10  Eq.  36.    See  also  In  re  Heath's 

28  Beav.  407,  2  D.,  F.  &  J.  449.    Winn  v.  Settlement,  23  Beav.  193 ;  Jeyes  v.  Savage, 

Fenwick,  11   Beav.  438,  contra;  is   ques-  L.  K.,  10  Ch.  555.     Bryden  v.  Willitt,  L. 

tioned  by  Lord  St.  Leonards,  Pow.  596,  E.,  7  Eq.  472,  has  not  been  followed. 
{8th  ed.)  (s)  Selby  v.  Whittaker,  6  Ch.  D.  239. 

(jr)  Sheffield  v.  Kennett,  27  Beav.  207, 
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adopted  a  particular  construction  for  the  purpose  of  protecting  the 
predeceasing  child  from  loss  of  his  share,  (a)  To  give  to  all  the  chil- 
dren, if  only  one  survives  the  parent,  but  unless  one  survives  to  give 
to  none,  is  not  a  probable  intention,  and  full  weight  will  be  allowed  to- 
any  indications  of  an  intention  to  give  only  to  such  as  themselves  sur- 
vive, (5)  especially  if  there  is  an  accumulation  of  such  indications.  (c)]J 

(a)  Per  James,  L.  J.,  6  Ch.  D.  249.  Hedges  v.  Harpur,  3  De  G.  &  J.  139. 

(6)  Wilson   e.  Mount,  19  Beav.  292.        (c)  Selby  v.  Whittaker,  sup.} 
See  also  Stevens  v.  Pyle,  30  Beav.  284; 
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*  CHAPTER  L. 

EFFECT  OF  FAILURE  OP  A  PRIOR  GIFT  ON  AN  ULTERIOR  EXECUTORY 
OR  SUBSTITUTED  GIFT  OP  THE  SAME  SUBJECT';  ALSO  THE  CON- 
VERSE CASE. 

Where  real  or  personal  estate  is  given  to  a  person  for  life,  with  an 
ulterior  gift  to  B.  as  the  gift  to  B  is  absolutely  vested,  Effect  upon 
and  taiies  effect  in  possession    whenever  the  prior  gift  of  faiiurTof'^ 
ceases  or  fails,  (in  whatever  manner,)  the  question  dis-  p"°'s"''- 
cussed  in  the  present  chapter  cannot  arise  thereon. 

Sometimes,  however,  an  executory  gift  is  made  to  take  effect  in 
defeasance  of  a  prior  gift,  i.  e.,  to  arise  on  an  event  which  determines 
the  interest  of  the  prior  devisee  or  legatee,  and  it  happens  that  the 
prior  gift  fails  ab  initio,  either  by  reason  of  its  object  (if  non-existing 
at  the  date  of  the  will)  never  coming  into  existence,  or  by  reason  of 
such  object  (if  a  person  in  esse)  dying  in  the  testator's  lifetime.  It 
then  becomes  a  question  whether  the  executory  gift  takes  effect,  the 
testator  not  having  in  terms  provided  for  the  event  which  has  hap- 
pened, although  there  cannot  be  a  shadow  of  doubt  that,  if  asked 
whether,  in  case  of  the  prior  gift  failing  altogether  for  want  of  an 
object,  he  meant  the  ulterior  gift  to  take  effect,  his  answer  would  have 
been  in  the  affirmative.l     The  conclusion  that  such  was  the  actual 

'  1.  In  the  case  of  a  devise  to  testator's  to  trustees,  directing  tliem  to  purchase 

widow,  so  long  as  she  remains  his  widow,  with  that  sum  a  dwelling-lioose  for  his 

and  if  she  marry  again,  a  life  estate  in  widow,  to  be  used  by  her  for  her  natural 

one-third  of  it,  followed  by  a  devise  in  life,  and  after  her  death  tio  be  sold  and  the 

fee  to  A,  he  to  take  possession  of  two-  proceeds  to  be  given  to  A,  all  the  provi- 

thirds  on  her  marriage,  and  the  remain-  sions  of  the  will  to  be  upon  the  condition 

ing  third  on  her  decease,  no  part  of  such  that  the  widow  accept  the  Same  in  lieu  of 

devise  is  contingent  on  the  widow's  mar-  dower,   the   widow's   death  immediately 

riage,  and  she  having  died  without  remar-  after  the  testator,  before  she  Had  accepted 

lying,  A  takes  the  whole,  Person  v.  Dodge,  the  provision  and  before  the  trustees  had 

23  Pick.  287.  purchased'the  house,  was  held  not  to  pre- 

Where  the  testator  bequeathed  |1200  vent  the  gift  to  A  from  taking  effect,  Am. 
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intention  has  been  deemed  to  amount  to  what  the  law  denominates  a 
necessary  implication.  Thus,  in  the  well-known  case  of  Jones  v. 
Westcomb,  (a)  where  a  testator  bequeathed  a  term  of  years  to  his  wife 
for  life,  and  after  her  death  to  the  child  she  was  then  (i.  e.,  at  the 
making  of  the  will)  enceinte  with ;  and  if  such  child  should  die  before 
the  age  of  twenty-one,  then  one-third  part  to  his  wife,  and  the  other 
two-third  parts  to  other  persons.  Tiie  wife  was  not  enceinte;  never- 
theless Lord  Harcourt  held  that  the  bequests  over  took  effect ;  and  the 
court. of  K.  B.,  (6)  *on  two  several  occasions  (in  opposition  to  a  con- 
trary determination  of  theC.  P.,)  (c)  came  to  a  similar  conclusion  on  the 
same  will. 
■  So,  in  Statham  v.  Bell,  (rf)  where  a  testator,  reciting  that  his  wife 
lure  of  ^^  pregnant,  devised  that  if  she  brought  forth  a  son,  tlien 
to'fJtTif"'*'''  ^^^^  ^^  should  inherit  his  estate;  but  if  a  daughter,  then 
ulterior  gift.  ^^^  moiety  to  his  wife,  and  the  other  to  his  two  daughters 
{he  had  one  daughter  then  living)  at  twenty-one.  If  either  died 
before  that  time,  the  survivor  to  have  her  sister's  share;  if  both  died 
before  that  time,  then  both  shares  to  his  wife  and  her  heirs.     The  wife 


Bible  Soe.  v.  Hebard,  51  Barb.  552,  af- 
firmed 41  N.  Y.  619,  n.  So,  too,  in  a  like 
case  where  the  widow  waived  the  provi- 
sions of  the  will  and  took  her  dower,  Fox 
V.  Bumery,  68  Me.  121 ;  Adams  v.  Gilles- 
pie, 2  Jones  Eq.  244 ;  Firlh  v.  Denny,  2 
Allen  468  ;  Plyrnpton  •».  Plympton,  6  Id. 
178  ;  Woods  v.  .Woods,  1  Mete.  (Ky.)  516. 

Where  the  prior  estate  fails  on  account 
of  devisee's  incapacity  to  take,  the  limita- 
tion over,  being  made  dependent  on  an- 
other contingency  (Which  may  never  hap- 
pen, cannot  be  acceleiated  in  advance  of 
such  happening,  Jackson  v.  Collins,  16  B. 
Men.  214,  222.  But  the  incapacity  of  the 
first  taker  does  not  destroy  the  remainder, 
Daicus  V.  Crump,  6  B.  Mon.  365. 

Where  a  void  accumulation  is  directed 
for  the  life  of  A,  with  limiiation  over  on 
A's  death,  the  latter  limitation  will  take 
effect  immediately,  Manioe  v.  Manice,  43 
N.  Y.  303,  S83  ;  Leonard  v.  Burr,  18  N.  Y. 
103.  And  where  there  is  a  gift  of  residue 
to  A  for  life,  and  on  her  death  to  her 
children  B  and  C,  and  if  either  "die  be- 
■  "■'   '    [vol.  II.  *829] 


fore  their  mother  without  leaving  lawful 
issue  living,"  then  the  survivor  to  take 
the  whole,  and  both  A  and  B  die  before 
the  testator,  the  whole  vests  in  C  imme- 
diately on  the  testator's  death.  Bradford, 
Surr.,  saying  that  "  the  extinction  of  the 
first  interest  carved  out  of  the  estate  only 
accelerates  the  right  of  the  second  takei-," 
Taylor  V.  Wendel,  4  Bradf.  324,  331.  So, 
too,  Goodall  V.  McLean,  2  Bradf.  309 ; 
Downing  v.  Marshall,  23  N.  Y.  366. 

(a)  Pre.  Ch.  316,  1  Eq.  Caa.  Ab.  245, 
pi.  10. 

(5)  Andrews  r.  Fulham,  2  Stra.  1092; 
Gulliver  v.  Wickett,  1  Wils.  105  ;  [Doe  v. 
Challis,  18  Q.  B.  224,  affirmed  in  D.  P.,  7 
H.  L.  Cas.  555,  (Evers  y.  Challis.)  But 
the  one  event  cannot  be  construed  as  in- 
cluded in  the  other,  where  the  will  else- 
where expressly  provides  for  it,  Swayne 
.,.  Smith,  1  S.  &  St.  56.] 

(c)  See  Koe  v.  Fulham,  Willes  303, 
311. 

(d)  Cowp.  40. 
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•was  not  enceinte  ;  and  the  other  daughter  dying  under  twenty-one,  the 
-wife  was  held  to  be  entitled  to  the  whole. 

It  would  be  immaterial  in  such  case  whether  the  wife  had  or  had 
not  an  after-born  child  subsequent  in  procreation  as  well  as  birth,  as 
«uch  child  would  not  be  an  object  of  the  gift  to  the  child  with  which 
the  wife  was  then  encdnte.  (e) 

So,  in  Meadows  v.  Parry,  (/)  where  a  testator  bequeathed  the  resi- 
due of  his  estate  to  trustees,  upon  trust  to  apply  the  dividends  and 
interest  for  the  maintenance  of  all  such  children  as  he  should  happen 
to  leave  at  his  death,  and  born  in  due  time  after,  equally,  until  the  age 
of  twenty-one,  and  then  to  transfer  the  funds  to  them ;  and  in  case 
any  of  the  children  should  die  before  twenty-one,  such  deceased  child's 
share  to  go  to  the  survivors ;  and  if  there  should  be  only  one  child 
who  should  attain  that  age,  upon  trust  to  pay  the  residue  to  such  child ; 
■and  in  case  all  of  the  children  should  die  before  attaining  that  age,  then 
he  bequeathed  the  residue  to  his, wife.  The  testator  died  without 
leaving,  or  ever  having  had,  any  issue ;  but  Sir  W.  Grant,  M.  E.., 
held  that  the  bequest  to  the  wife  took  effect. 

And,  upon  the  same  principle,  a  bequest  over  in  the  event  of  the 
prior  legatee  having  but  one  child  has  been  held  to  extend 
by  implication  to  the  event  of  her  not  having  any  child.  oase°here'be 
Thus,  ill  Murray  v.  Jones,  (o)  where   a   testatrix,  after  extended  by' 

I  .  ,  .1^1  1  1  implication  to 

bequeathing  tlie  residue  oi  her  personal  property  to  her  event  of  there 

,,  ^  .IT,.  ,        notbeingany. 

daughters  and  younger  sons,  provided  that  in  case  she 
should  have  but  one  child  living  at  the  time  of  her  decease,  or  in  case 
she  should  have  two  or  *more  sons  and  no  daughter  or  daughters 
living  at  tiie  tiipae  of  her  decease,  and  all  of  tliem  but  one  should 
■depart  this  life  under  the  age  of  twenty-one  years,  or  in  case  she 
should  have  two  or  more  daughters  and  no  son  or  sons  living  at  the 
time  of  her  decease,  and  all  of  them  but  one  should  depart  this  life 
■under  twenty-one,  and  without  having  been  married ;  or  in  case  she 
should  have  both  sons  and  daughters,  and  all  but  one,  being  a  son, 
should  die  under  twenty-oue,  or  being  a  daugliter  under  that  age  and 
unmarried,  then  she  bequeathed  the  property  to  another  family.     The 

(e)  Foster  v.  Cook,  3  B.  C.  C.  347.  [Osborn  v.  Bellman,  2  Gif.   593,  where 

(/)  1  Ves.  &  B.  124.     See  also  Fonne-  this  construction  was  made. on  a  marriage 

xeau  II.  Fonnereau,  3  Atk.  315 ;  Earl  of  settlement.] 

Newburgh  v.  Eyre,  4  Euss.  454,  wliere  a        {</)  2  Ves.  &  B.  313.    See  also  Aiton  », 

question  of  this  nature   arose   under  a  Brooks,  7  Sim.  204,  ante  p.  *694. 

special   will    and   was  much   discussed ; 

[vol.  II.  *830] 
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testatrix  died  without  having  had  a  child ;  but  Sir  "W.  Grant,  M.  R., 
held  that  the  ulterior  gift  nevertheless  arose ;  his  opinion  being,  that 
the  case  put  by  the  testatrix,  namely,  that  of  her  having  but  one 
child,  did  not  contain  a  condition  that  she  should  have  one  child  living 
at  that  time.  His  reasoning  well  deserves  a  particular 
Grarf""°™  statement.  "  At  first  sight,"  said  the  M.  E.,  "  a  proposi- 
Murray"?.™  tion  relative  to  having  but  one  child  may  seem  to  include 
in  it  and  to  imply  the  having  one.  That  is  true,  if  the 
proposition  be  affirmative ;  but  by  no  means  so,  if  the  proposition  be 
hypothetical  or  conditional.  The  proposition  that  A  has  but  one 
child,  is  as  much,  an  assertion  that  he  has  one  as  that  he  has  no  more 
than  one;  but  when  the  having  but  one  is  made  the  condition  on 
which  some  particular  consequence  is  to  depend,  the  existence  of  one 
is  not  required  for  the  fulfilment  of  the  condition,  unless  the  conse- 
quence be  relative  to  that  one  supposed  child.  .  As,  if  I  say  that,  in 
case  I  have  but  one  child,  it  shall  have  a  certain  portion,  it  is  in  the 
nature  of  the  thing  necessary  that  the  child  should  exist  to  be  entitled 
to  the  portion  ;  but  if  I  say  that,  in  case  I  shall  have  but  one  child 
of  my  own,  I  will  make  a  provision  for  the  children  of  my  brother, 
it  is  quite  clear  that  my  having  one  child  is  no  part  of  the  condition 
on  which  the  supposed  consequence  is.  to  depend.  My  having  one 
child  of  my  own  would  be  rather  an  obstacle  than  an  inducement  to 
the  making  a  provision  for  the  children  of  another  person.  The  case 
I  guard  against  is  the  having  a  plunJity  of  children ;  and  it  is  only 
the  existence  of  two  or  more  that  can  constitute  a  failure  of  the  con- 
dition on  which  the  intended  provision  of  my  brother's  children  was 
to  depend.  The  plain  sense  of  the  proposition  is,  that  unless  I  have 
more  than  one  the  provision  shall  be  made." 

Again,  in  Mackinnon  v.  Sewell,  (/i)  where  the  testatrix  bequeathed 
Gift  over  *iier  residue  in  trust  for  her  daughter  Caroline  for  life, 

fmp^iioation'to  ^^^  ^^^^  ^^^  death  for  her  daughter's  daughter,  if  she 
fantog°within  should  survivc  her  mother  and  attain  twenty-one ;  but  in 
terms  of  wiu.  ^^^  gj^g  gjiould  not  survive  such  motherland  attain 
twenty-one,  then  in  trust  for  such  other  child  or  children  of  the  tes- 
tatrix's daughter  as  should  be  liviiig  at  their  mother's  death,  to  be 
paid  to  them  after  her  death  as  they  attained  twenty-one ;  and  if  all 
such  other  children  of  the  testatrix's  daughter  should  die  before  atiain- 

(h)  5  Sim.  78,  [afld.  2  My.  &  K.  202.    Tennant  v.  Heathfield,  25  Beav.  512.] 
See  also  Wilson  v.  Mount,  2  Beav.  397 ; 
[vol.  II.  *831] 
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ing  twenty-one,,  thfin  in  trust  for  M.  The  granddaughter  attained 
twenty-one,  but  did  not  survive  her  mother.  Another  child  of  the 
testatrix's  daughter  attained  twenty-one,  but  did  not  survive  her 
mother;  afterwards  the  daugliter  died.  Sir  L.  Shadwell,  V.  C,  on 
the  autliority  of  the  preceding  cases,  held  that  the  bequest  over  to  M. 
took  effect ;  his  Honor  considering  that  the  bequest  over,  in  the  event 
•of  the  children  that  miglit  survive  the  mother  not  attaining  the  age  of 
twenty-one,  was  but  equivalent  to  a  bequest  over  in  the  event  of  there 
being  no  child  who  should  survive  the  mother  and  attain  twenty-one. 

On  the  principle  of  the  preceding  cases,  it  could  not  be  doubted 
that  an  executory  gift  made  to  take  effect  on  the  prior 
devisee's  neglect  or  refusal  to  accept  the  devise  (j)  or  per-  prfor'deviaee's 
form  some  other  prescribed  act,  would  take  effect,  not-  clrtafn 'aot.°  * 
-withstanding  the  object  of  the  prior  gift  never  happens  to  devisee  not'"' 
come  into  existence,  such  a  contingency  being  implied  and  existence"  on 
virtually  contained  in  the  event  described.     For  (to  pro-  ?efu°etodoa 
-ceed  to  the  second  class  of  cases  before  referred  to),  it  has 
been  decided  that  where  a  testator  gives  real  or  personal  property  to 
A,  and  in  case  of  his  neglect  or  failure  to  perform  a  prescribed  act 
within  a  definite  period  after  his  (the  testator's)  decease,  then  to  B, 
and  it  hap[)ens  that  the  prior  devisee  or  legatee  dies  in  the  testator's 
lifetime,  the  gift  over  to  B  takes  effect. 

Thus,  in  Avelyn  v.  Ward,  (Jc)  where  a  testator  devised  his  real 
estate  to  his  brother  A.  and  his  heirs  on  this  express  con-  Death  of  prior 
dition,  that  he  should,  within  three  months  after  the  tes-  feulfuji^^^i^r*" 
tator's  decease,  execute  and  deliver  to  his  trustee  a  general  'J«'''«8«- 
release  of  all  demands  on  his  estate;  but  if  A.  should  neglect  to  give 
such  release,-  the  devise  to  him  to  be  null  and  void,  and  in  such  case 
the  testator  devised  to  W.,  his  heirs  and  assigns  forever.  A.  died  in 
the  testator's  lifetime.  Lord  Hardwicke  held  that  the  gift  over  took 
effect ;  oljserving  that  he  knew  of  no  case  of  a  remainder  or  "'con- 
ditional limitation  over  of  a  real  estate,  wiiether  by  way  of  a  par- 
ticular estate,  so  as  to  leave  a  projier  remainder,  or  to  defeat  an 
absolute  fee  before  by  a  conditional  limitation,  bid  if  the  precedent 
limitidion  by  what  means  soever  is  out  of  the  case,  the  subsequent  limita- 
tion takes  place. 

(i)  See  Scatterwood  v.  Edge,  1  Salic,     v.  Scott,  3  M.  &  Sel.  300,  ante  vol.  I.,  p. 
229.  *6-18  and  p.  *802,  n.  (A) ;  [In  re  Beits,  30 

(/t)  1  Ves.  420.     See  also  Doe  d.  Wells     L.  J.  Prob.  167. 

[vol.  II.  *.832] 
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[And  this  doctrine  is  applicable  to  the  case  of  a  devise  to  a  charity,. 
Prior  devise  wliich  IS  void  by  law,  with  a  gift  over  in  the  event  of  the 
the'mortmS-.  inhabitants  not  appointing  a  committee  or  not  being  will- 
'"'■  ing  to  carry  out  the  scheme ;  whether  the  committee  was- 

appointed  or  not  being- held  to  be  immaterial.  This  was  decided  by 
Sir.  "W.  P.  Wood,  V.  C,  in  Warren  v.  Rudall  (T)  in  opposition  to  Att.- 
Gen.  V.  Hodgson  (m)  and  Philpott  v.  St.  George's  Hospital,  [n)  "I 
cannot,"  he  said,  "  see  any  substantial  distinction  between  the  case  of 
a  devise  over,  after  a  devise  to  a  nonentity,  if  the  nonentity  should  die 
under  twenty-one,  or  again,  of  a  devise  over,  after  a  devise  to  a  deceased 
person,  if  the  deceased  person  should  fail  to  do  a  certain  act,  and  the 
case  before  me  of  a  devise  to  a  charity,  which  cannot  take,  followed  by 
a  devise  over  in  the  event  of  that  charity  which  cannot  take  omitting 
to  perform  a  certain  act."  This  decision  was  affirmed  in  D.  P.  Lord 
Crauworth  indeed,  though  inclined  to  admit  the  applicability  of  the 
doctrine,  relied  on  the  fact  that  no  committee  had  been  appointed,  so- 
that  the  contingency  on  which  the  gift  over  was  limited  had  literally 
happened.  But  Lord  Campbell  and  Lord  Kingsdown  agreed  with  the 
more  general  reasoning  of  the  V.  C]  (?i) 

Lord  Hardwicke's  observation,  however,  is  not  to  be  taken  in  too- 
extensive  a  sense ;  for  it  is  clear,  according  to  subsequent 
Aveiyn  v.  cases,  that  if  the  event  upon  which  the  prior  gift  is  made- 

defeasible  and  the  subsequent  gift  to  take  effect,  is  one 
which  may  happen  as  well  in  the  lifetime  of  the  testator  as  afterwards- 
(in  which  respect  such  case  obviously  stands  distinguished  from  those 
just  stated),  and  the  events  which  happen  are  such  as  would,  if  the' 
first  devisee  had  survived  the  testator,  have  vested  the  property  abso- 
lutely in  him,  the  lapse  of  such  prior  devise  by  the  death  of  *the- 
devisee  in  the  testator's  1  ifetime,  thoiigh  it  removes  the  prior  gift  out  of 

(l)  4  K.  &  J.  603, 9  H.  L.  Cas.  420  (Hall  for  repugnancy,  if  the  devisee  survives  the- 
V.  Warren.)  testator,  is  valid  if  he  dies  before  him. 
(m)  15  Sim.  46.  Je.«isel,  M.  K.,  "  declined  to  accede  to  such 
(»)  21  Beav.  134.  a  doctrine,"  and  rejected  the  claim  of  the 
(n)  The  V.  C.  retained  his  opinion,  see  devisee  over.    On  appeal,  James,  L.  J., 
In  re  Smith's  Trusts,  L.  R.,  1  Eq.  83.    In  expressed  great  doubt  whether  the  gift 
In  re  Stringer's  Estate  (6  Ch.  D.  1,  ante  over  was  not  valid  in  the  event  which  had 
p.  *15),  the  foregoing  cases  were  cited  as  happened,  viz.,  the  lapse  of  the  prior  gift, 
authorities  for  the  position  that,  where  Being  valid  (if  at  all)  only  on  this  ground, 
property  is  given  absolutely,  with  a  gift  it  is  clearly  not  within  the  authorities  here- 
over  if  the  devisee  dies  without  disposing  discussed.] 
of  it,  the  gift  over,  which  is  clearly  void 
[vol.  II.  *833] 
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the  way,  does  not  let  in  the  substituted  or  executory  devise,  which  was 
to  take  effect  on  the  happening  of  the  alternative  or  opposite  event. 

Thus,  in  Caltiiorpe  v.  Gough,  (o)  where  a  legacy  of  £10,000  was 
given  to  trustees,  in  trust  for  Lady  Gough  for  life:  and,    - 

•  1  I         11     1-      •      ,1       i-r.     •  n,  1        ,  ■,  Effectwhere 

in  case  she  should  die  in  the  liretirae  ot  her  husband,  as  prior  gift  fails 
she  should  appoint;  and,  in  default  of  appointment,  to 
her  ciiildren  ;  hut  if  Lady  G.  should  survive  her  husband,  then  for  her 
absolutely.     Lady  Gough  survived  her  husband,  but  died  in  the  life- 
time of  the  testator.     The  M.  R.  held  the  legacy  to  be  lapsed,  and  that 
the  children  were  not  entitled. 

So,  in  Doo  V.  Brabant  (p)  a  legacy  was  bequeathed  in  trust  for  A 
until  she  attained  twenty-one,  and  then  to  transfer  it  to  A,  her  execu- 
tors and  administrators;  and  in  ease  A  should  die  under  the  age  of  . 
twenty-one  years  leaving  any  child  or  children  of  her  body  lawfully 
begotten,  then  in  trust  for  sucii  child  or  children;  but  in  case  A  should 
die  under  twenty-one  without  leaving  any  child  or  children,  then  over. 
A  attained  twenty  one,  and  died  in  the  lifetime  of  the  testator,  leaving 
children  ;  [and  Lord  Thurlow  was  strongly  inclined  to  decide  in  their 
favor  but  fur  the  case  of  Calthorpe  i-.  Gough.  But  on  a  case  stated 
for  the  Court  of  K.  B.,  that  court  certified  that  the  legacy  lapsed,  and 
the  Lords  Commissioners  decided  accordingly.] 

Again,  in  Williams  v.  Chitty,  [q)  where  the  testator  devised  in  trust 
for  and  to  the  use  of  his  daughter  Sarah,  her  heirs  and  assigns ;  but 
in  case  of  ha-  decease  under  twenty-one- and  unmarried,  in  trust  and  to 
the  use  of  his  daughter  Elizabeth,  her  heirs  and  assigns.  Sarah  died 
in  the  lifetime  of  the  testator  under  age,  but  having  been  married. 
One  question  was,  whether,  in  the  event  which  had  happened,  the 
devise  over  to  Elizabeth  was  good.  Her  counsel  considered  her  claim 
to  be  so  obviously  untenable,  that  he  gave  up  the  point;  and  Lord 
Loughborough  seems  to  have  entertained  a  similar  opinion. 

In  the  three  preceding  cases,  it  will  be  observed,  the  devise  or 
bequest  which  lapsed  was  in  favor  of  a  designated  individual ;  *bul; 

(o)  Cit.  3  B.  C.  C.  395.  M.  &  G.  661,  8  H.  L.  Cas.  183  (Wing  v. 

(p)  3  B.  C.  C.  393,  4  T.  K.,  706 ;  [and  Angrave)  ;  Cox  v.  Parker,  25  L.  J.,  Ch. 

see  Lomas  v.  Wright,  2  My.  &  K.  775.]  873,  the  report  of  which  22  Beav.  169 

[q)   3  Ves.   549.     See  also   Miller  v.  omits  the  imporlatit  statement  that  Wil- 

Fanre,  1  Ves.  85 ;  Hnmberstone  v.  Stan-  Ham  Michael  Parker  attained   21 ;   also 

ton,  1  Ves.  &  B.  385  ;  [Williams  v.  Jones,  per  Wood,  V.  C,  In  re  Sanders'  Trusts, 

1  Russ.  517  ;  Underwood  v.  Wing,  4  D.,  L.  E.,  1  Eq.  681. 
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in  the  next  case  (r)  we  have  an  example  of  the  application  of  the  prin- 
ciple to  a  case  of  more  doubtful  complexion,  the  gift  being  in  favor 
of  a  doss. 

The  devise,  in  substance,  was  to  A  for  life,  remainder  to  his  child- 
ren in  fee  ;  and,  if  he  should  die  without  leaving  issue,  then  over.  A 
died  in  the  testator's  lifetime,  leaving  a  son,  who  also  died  in  the  tes- 
ter's lifetime :  and  Sir  C.  C.  Pepys,  M.  R.,  held  that  under  these 
circumstances  the  devise  over  failed  ;  observing  that  it  was  clear  that, 
if  A's  son  had  survived  the  testator,  the  devise  over  could  not  liave 
taken  effect ;  and  it  was,  he  thought,  established  by  authority  that  the 
situation  of  the  parties  was  not  altered  by  the  fact  of  the  prior  devisee 
having  died  before  the  testator.  2 

This  is  an  important  extension  of  the  doctrine ;  for,  as  a  devise  to 
a  fluctuating  class,  as  children,  operates  in  favor  of  sucli 
TMbuokv!^  of  them  only  as  are  living  at  the  testator's  decease,  there 
might  seem  to  be  ground  to  contend,  that,  in  effect,  the  case 
was  one  in  which  the  failure  of  the  gift  was  owing  to  the  fact  of  no 
-object  having  come  into  existence  ratlier  than  to  lapse.  [The  princi- 
ple of  Tarbuek  v.  Tarbuck  was,  however,  affirmed  in  Erookman  v. 
Smith,  (s)  where  the  devise  was  to  A  for.  life,  with  remainder  to  the 
children  of  A  in  fee,  and  with  a  gift  over  "  in  case  every  child  born 
or  to  be  born  should  die  under  twenty-one  : "  A  had  a  child  living  at 
the  date  of  the  will  who  attained  twenty-one,  but  died  before  the  tes- 
tator ;  and  it  was  held  that  the  gift  over  failed.  Some  of  the  judges 
relied  on  the  expression  "  born  or  to  be  born  "  as  necessarily  referring 
to  the  child  then  living ;  but  Blackburn,  J.,  doubted  whether  this 
was  not  giving  it  too  much  importance  ;  and  it  is  plain  that,  though 
there  had  been  no  such  wonlw,  and  whatever  might  have  been  their 
opinion  if  Tarbuck  v.  Tarbuck  had  not  decided  the  point,  the  court 
would  have  declined  to  overrule  that  case.] 

It  is  presumed,  however,  that,  if  the  gift  had  been  in  terms  to  such 

(r)  Tarbuck  ti.  Tarbuck,  4  L.  J.  (N.  S.)  ren  was  there,  as  well  as  in  Brookman  v. 
Ch.  129,  stated  ttiore  fully,  ante  p.  *462.]  Smith,  coupled  in  precise  terms  to  a  period 
.  2.  So  Brown  v.  Brown,  1  Dana  43.  See  having  no  reference  to  the  testator's  death, 
also  Goodall  v.  McLean,  2  Bradf.  309 ;  Such  a  case  seems  not  necessarily  to  gov- 
Taylor  V.  Wendel,  4  Id.  324;  Downing  v.  ern  one  where  (as  in  Maitland  u.  Clialie, 
Marshall,  23  N.  Y.  366.  &c.,  ante    p.  *823)  "  die  without  leaving 

[(«)  L.  R.,  6  Ex.  291,  7  Ex.  271.     In  children  "  means  simply  failure  of  the 

Tarbuck  v.  Tarbuck  "leaving"  was  con-  preceding  gift.     See  remarks  on  Doe  v. 

strued  literally ;  i.  e.,  the  failure  of  child-  Duesbury,  ante  pp.  *464,  *465, 
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■children  as  should  be  living  at  the  testator's  decease,  the  result  would 
have  been  different,  as  the  failure  of  the  devise  would  then  clearly  have 
been  the  consequence,  not  of  lapse  merely,  *but  of  the  non-happening 
of  the  contingency  on  which  the  gift  was  made  contingent,  and  there- 
fore the  gift  over  would  take  efiect.  (t) 

It  is  proper  to  apprise  tiie  reader,  that  the  distinction  which  has 
been  suggested  as  reconciling  tiie  construction  adopted  in 
the  last  five  cases  with  that  which  prevailed  in  Jones  v.   pieceUiug 
Weslconib  and  Avelyn  v.  Ward,  was  not,  until  Brookman 
V.  Sniiih,  adopted  or  recognized  as  the  ground  of  decision  in  those 
cast's.  '  On   the  contrary,  Lord  Thurlow  in   Doo  v.  Brabant  treated 
Calthorpe  v.  Gough  as  inconsistent  with  and  as  overruling  the  line  of 
cases  in  question.     In  support  of  the  writer's  suggested   distinction, 
however,  it  is  to  be  observed  that  Calthorpe  v.  Gough  and  Doo  v.  Bra- 
bant have  been  since  followed  as  well  in  Williatns  v.  Chitty,  already 
stilted,  as  in  the  subsequent  case  of  Humberstone  v.  Stanton,  (m)  with- 
out any  denial  of  the  authority  of  Jones  v.  Westcomb  and  Avelyn  v. 
Ward,  while,  on  the  other  hand,  the  principle  of  Jones  v.  Westcomb, 
and  more  especially  that  of  Avelyn  v.  Ward,  has  been  fidly  recognized 
in  Doe  d.  Wells  v.  Scott,  (x)  already  stated,  [and  other  cases.]  (y) 

There  is,  it  is  submitted,  a  solid  difference  between  sustaining  a 
■devise  which  is  to  take  effect  in  the  event  of  a  person  not  in  esse  dying 
under  a  certain  age,  though  such  person  never  came  into  existence,  and 
holding  it  tQ.  take  effect  in  the  event  of  his  being  born  and  dying 
<ibove  that  age  in  the  lifetime  of  the  testator.  In  the  former  case,  the 
■contingency  of  no  such  person  coming  m  esse  tnay.be  considered  as 
included  and  implied  in  the  contingency  expressed  ;  but,  in  the  latter, 
the  event  to  which  it  would  be  applied  is  the  exact  opposite  or  alterna- 
tive of  that  on  which  the  substituted  gift  is  dependent.  (2)  To  let  in 
the  ulterior  devise  in  such  case  would  be  to  give  the  estate  to  one,  in 
the  very  event  in  which  the  testator  has  declared  that  it  shall  go  to 
another,  whose  incapacity,  by  reason  of  death,  to  take,  seems  to  form 
no  solid  ground  for  changing  its  object.  In  the  event  which  has  hap- 
pened, the  lapsed  devise  must  be  read  as  an  absolute  gift. 

(t)  See  Shergold  v.  Boone,  13  Ves.  370,         [(s)  If  the  event  on  which  the  substi- 

■ante  p.  *768.]  tuted  gift  depends  actually  happens  in  the 

(u)  1  Ves.  &  B.  3S5.  testator's    lifetime,    the    substituted    gift 

(x)  3  M.  &  Sel.  300,  ante  vol.    I.,  p.  takes  effect,  ante    p.  *762.     There    is   a 

*648.  dictum  in   Greated  v.  Greateil,  26  Beav. 

(y)  See  4  K.  &  J.  603,  9  H.  L.  Gas.  420.  628,  629,  apparently  contra:  sed  qu.] 

[vol.  II.  *835] 
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The  same  principles  whicti  determine  the  effect  upon  a  posterior  or 
Effect  upon  cxBcutorjr  gift  of  the  failure  of  a  prior  gift,  apply  also 
feiuTrfofex-  *^^  *''*^  converse  case,  namely,  that  of  the  failure  of  an 
eoutorygift.  Q]terior  or  executory  gift,  and  the  consequence  of  such 
failure  on  the  prior  gift.  3  According  to  these  principles,  if  lands  are 
devised  to  A  and  his  heirs,  and  in  case  he  shall  die  without  issue- 
living  at  his  decease,  then  to  B  and  his  heirs,  and  B  dies  in  the  testa- 
tor's lifetime,  and  afterwards  A  dies  accordingly  without  issue,  having 
survived  the  testator ;  the  event  having  happened  upon  which  the 
ulterior  devise  would  have  taken  effect,  and  that  devise  having  failed 
by  la{)se  in  the  testator's  lifetime,  the  title  of  the  heir  is  let  in  ;  or  (if 
the  will  be  regulated  by  the  new  law)  then  the  title  of  the  residuary 
devisee,  the  effect  being  precisely  the  same,  in  the  events  which  have 
happened,  as  if  the  ulterior  devise  had  been  a  simple  absolute  devise 
in  fee.  (a)  On  the  other  hand,  if  the  devise  were  to  A  and  his  heirs, 
and  if  he  should  die  without  leaving  issue  at  his  decease,  then  to  B 
for  life,  with  remainder  to  his  children  in  fee,  and  A,  having  survived' 
the  testator,  dies  without  leaving  issue,  and  B  also  dies  without  having 
had  a  child,  (whether  such  event  happens  in.the  testator's  lifetime  or 
„.  after  his  decease,)  the  devise  to  A  becomes  absolute  and 

when  prior  '/ 

absoUite1>y  indefeasible,  by  the  removal  out  of  the  way  of  the  execu- 
Meoutory  ^U  dcvise  engrafted  thereon  ;  such  deVise  having  failed 
^^"  (not  by  lapse,  as  in  the  former  case,  but)  by  the  failure 

of  the  event  on  which  it  was  made  dependent.  (6)  If  B  had  had  a 
child,  and  such  child  had  died  in  the  testator's  lifetime,  the  case  would,, 
it  should  seem,  according  to  the  principle  of  the  case  of  Tarbuck  v. 
Tarbuck,  (o)'have  become  assimilated,  to  the  case  first  stated. 

The  difference  then,  in  short,  is  between  a  failure  of  the  posterior 
gift  by  lapse,  letting  in  the  title  of  the  heir  or  residuary  devisee,  (as- 
t^e  case  may  be,)  and  a  failure  in  event,  of  which  the  prior  devisee 
has  the  benefit. 

3.  A  limitation  over  being  void  for  re-  [(a)  See  O'Mahoney  v.  Burdett,  L.  E.,. 

moteness,  the  prior  limitation  is  thereby  7  H.  L.  388,  407  (legacy.)] 

made  absolute,  Brattle  Square  Church  v.  (b)  Jackson  v.  Noble,  2  Kee.  590.   [A& 

Grant,  3  Gray  156  ;  so  if  void  on  account  to  this  case  see  vol.  I.,  pp.  *867,  *868.] 

of  incapacity  of  the  devisee  to  take,  Les-  (c)  Ante  p.  *834. 
lie  V.  Marshall,  31  Barb.  560. 

[vol.  II.  *836] 
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*  CHAPTER   LI. 

GENERAL    RULES   OF   CONSTRUCTION. 

There  are  certain  rules  of  construction  common  to  both  deeds  and         *  * 
wills;  but  as,  in  the  disposition  of  property  by  deed,  an 
adiierence  to  settled  forms  of  expression  is  either  rigidly  of^onstruo-*' 
exacted  by  the  courts,  or  maintained  by  the  practice  of 
the  profession,  the  rules  to  which  the  construction  of  deeds  has  given 
rise  are  comparatively  few  and  simple.     But  the  peculiar  indulgence 
extended  to  testators,  wiio  are  regarded  as  inopes  consilii,  has  exempted 
the  lajiguage  of  wills  from  all  technical  restraint,  and  withdrawn  them 
in  some  degree  from  professional  influence.     By  throwing  down  these 
barriers,  a  wide  field  is  laid  open  to  the  caprices.of  language  ;  though,, 
at  certain  point-s,  we  have  seen,  its  limits  are  ascertained  by  rules  suf- 
ficently  definite,  and  we  are  guided  through  its  least  beaten  tracks  by 
general  principles. 

It  has  been  a  subject  of  regret  with  eminent  judges,  (a)  that  wills- 
were  not  subjected  to  the  same  strict  rules  of  construction  as  deeds,, 
since  the  relaxation  of  those  rules  introduced  so  much  uncertainty  and 
litigation  ;  and  was,  indeed,  at  an  early  period,  productive  of  so  much 
embarrassment,  as  to  draw  from  Lord  Coke  {b)  the  observation,  that 
"  wills,  and  the  construction  of  them,  do  more  perplex  a  man  than  any 
other  learning;  and,  to  make  a  certain  construction  of  them,  this- 
excedit  jurisprudentum  arterrir.  But,"  he  adds,  "  I  have  learned  this 
good  rule,  always  to  judge  in  such  cases,  as  near  as  may  be  and  accord- 
ing to  the  rules  of  law." 

This  quotation  will  serve  to  introduce  the  observation,  that  though 
the  intention  of  testators,  when  ascertained,  is  implicitly  obeyed,  how- 
ever informal  the  language  in  which  it  may  have  been  conveyed ;  yet 

(a)  See  Lord   Kenyon's  judgment   in     398. 
Denn  d.   Moor  v.  Mellor,  5  T.  K.  561;        (5)  2  Bulst.  130. 
Doe  V.  Allen,  8  Id.  502.     See  also  Wilm. 

[vol.  IL  *837] 
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the  courts,  in  construing  that  language,  resort  to  certain  established 
Tules,  by  which  particular  words  and  expressions,  standing  unexplained, 
have  obtained  a  definite  *meaning;  which  meaning,  it  must  be  con- 
fessed, does  not  always  quadrate  with  their  popular  acceptation.  This 
results  from  the  intendment  of  law,  which  presumes  eveiy  })erson  to 
'be  acquainted  with  its  rules  of  interpretation,  (c)  and  consequently  to 
use  expressions  in  their  legal  sense — i.  e.,  in  the  sense  which  has 
been  affixed  by  adjudication  to  the  same  exi)ressions  occurring  under 
analogous  circumstances :  a  presumption  which,  though  it  may  some- 
times have  disappointed  the  intention  of  testators,  is  fraught  with  great 
general  convenience ;  for,  without  some  acknowledged  standard  of  in- 
terpretation, it  would  have  been  impossible  to  rely  with  confidence  on 
the  operation  of  any  will  not  technically  expressed,  until  it  had  re- 
ceived a  judicial  interpretation.  And,  indeed,  dispositions  conceived 
in  the  most  appropriate  forms  of  expression,  must  have  been  rendered 
precarious  by  a  license  of  construction  which  set  up  the  intention,  to 
be  collected  upon  arbitrary  notions,  as  paramount  to  the  authority  of 
cases  and  principles.  In  such  a  state  of  things  the  most  elaborate 
treatise  on  the  construction  of  wills,  though  it  might  perhaps,  like 
-other  curious  researches,  prove  interesting  to  some  inquirers  into  the 
wisdom  and  sagacity  of  our  ancestors,  could  contribute  little  or  nothing 
towards  placing  the  law  of  property,  as  it  regards  testamentary  dispo- 
sitions, on  a  secure  and  solid  foundation.  It  is,  therefore,  necessary  to 
remind  the  reader,  that  the  language  of  courts,  when  they  speak  of  the 
intention  as  the  governing  principle,  sometimes  calling  it  "the  law" 
of  the  instrument,  (<i)  sometimes  the  "pole  star,"  (e)  sometimes  the 
"sovereign  guide,"  (/)  must  always  be  understood  with  this  important 
limitation — that  here,  as  in  other  instances,  the  judges  submit  to  be 
bound  by  precedents  and  authorities  in  point;  and  endeavor,  as  we 
have  seen,  to  collect  the  intention  upon  grounds  of  a  judicial  nature, 
:as  distinguished  from  arbitrary  occasional  conjecture,  {g) 

(c)  See  Doe  d.  Lyde  v.  Lyde,  1  T.  R.        (/)  Per  Wilmot,  C.  J.,  in  Roe  d.  Dod- 
596 ;    Langham   o.  Sanford,  2  Mer.  22.     son  v.  Grew,  2  Wils.  322. 

But  see  Lord    Thurlow's   judgment  in  [(ff)  "  The  intention  must  be  discovered 

Jones  V.  Morgan,  1    B.  C.  C.  221 ;   and  from  tlie  words  of  the  will  itself.     The 

Lord  Alvanley's  observations  in  Seale  v.  court  mnst  proceed  on  known  principles 

Barter,  2  B.  &  P.  594.  and  established  rules,  not  on  loose  con- 

(d)  Per  Lord  Hale,  in  King  v.  Melting,  jectural  interpretations,  or  by  consider- 
1  Vent.  231.  ing  what  a  man  may  be  imagined  to  do  in 

(e)  Per  Wilmot,  C.  J.,  in  Doe  d.  Long  the  testatoi-'s  circumstances  :"  per  Henley, 
«.  Laming,  2  Burr.  1112.  L.  K.,  1   Ed.. 43.    See  also  1   Ves.  Jr' 

[vol.  II.  *838] 
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*The  result,  upon  the  whole,  has  been  satisfactory ;  for,  by  the  ap- 
plication of  established  rules  of  construction,  with  due  attention  to- 
particular  circumstances,  a  degree  of  certainty  has  been  attained,, 
which  must  have  been  looked  for  in  vain,  if  less  regard  had  been 
paid  to  the  principles  of  anterior  decisions.  And,  though  the  cases  on 
the  construction  of  wills  have  become,  by  the  accumulation  of  more 
than  three  centuries,  immensely  numerous;  yet  when  we  consider  the 
vast  augmentation  which,  during  this  period,  and  the  last  century  in 
particular,  has  taken  ]>lace  in  the  wealth  and  population  of  the  country- 
the  several  new  species  of  property,  which  the  ever-varying  exigencies- 
of  a  commercial  nation  have  from  time  to  time  called  into  existence,, 
and  to  which  the  rules  of  construction  were  to  be  applied  ;  the  com- 
plexity which  a  more  refined  and  artificial  state  of  society  has  intro- 
duced into  dispositions  of  property;  and  lastly,  the  more  extensive- 
use  of  tiie  art  of  writing,  loading  to  increased  facility  in  the  exercise 
of  the  testarnentary  power — we  are  prepared  to  expect  an  incessantly 
growing  accession  to  questions  of  this  nature.  But  it  will  be  found,  I 
apprehend,  that,  so  far  from  having  increased  in  a  corresponding  ratio,, 
they  have,  and  particularly  at  a  recent  period,  numerically  diminished. 

This  must  be  attributed  partly  to  the  more  frequent  practice  of 
resorting  to,  and  the  increased  facility  of  obtaining,  professional  assist- 
ance in  the  preparation  of  wills;  and  partly  to  the  maturity  which 
the  system  of  construction  has  gradually  attained,  and  which  enables- 
persons  conversant  with  the  subject,  in  most  cases,  to  predict  with  a, 
considerable  approach  to  certainty,  what  would  be  the  decision  of  a 
court  of  judicature  in  any  given  case;  and,  consequently,  to  render  an- 
appeal  to  its  authority  unnecessary,  [h) 

Some  uncertainty ,-it  will  be  admitted,  is  inseparable  from  the  nature- 
of  the  subject.  Many  of  the  rules  of  construction  are  such  as  neces- 
sarily involve  uncertainty  in  the  application  of  them  to  particular 
cases;  and,  in  a  few  instances,  the  rules  themselves  are,  we  have 
seen,  yet  subjects  of  controversy.  To  discuss  and  illustrate  these  rules 
has  been  the  design  of  the  writer  in  the  preceding  pages. 

564 ;  10  H.  L.  Cas.  85  ;  L.  E.,  6  Oh.  239 ;  obviated  many  questions  regarding  real 

ante  vol.  I.,  p.  *535.     But  a.'*  to  authority  estate.    Nevertheless,  there    are    in  the 

in  mere  verbal  interpretation  see  6  H.  L.  present  edition  of  this  treatise  more  than 

Cas.  108  ;  L.  K.,  10  Ch.  398,  n. ;  4  Ch.  D.  twice  as  many  caiies  as  in  the  first,  and 

68 ;  unless   the  -words  are  precisely  the  (in  round  nujnbers)  1500  more  than  in. 

same,  1  H.  &  M.  549.  the  third.] 


(A)  The  Stat.  1  Vict.,  u.  26,  also,  has 
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*It  may  be  useful,  however,  in  conclusion,  to  present  to  the  reader 
a  summary  of  the  several  rules  of  construction  which 
have    already   been   the    subject   of    detailed   examiua- 


Summary  of 
the  rules  of 
'Construction. 


tion.  1 


1.  In  this  connection,  the  reader  is  re- 
ferred to  the  following  very  recent  de- 
cisions on  some  of  the  leading  topics  dis- 
cussed in  the  former  part  of  this  treatise : 

OJ  the  power  to  make  a  mil.  Emmert  v. 
Hays,  89  111.  11 ;  O'Byrne  v.  Feeley,  61 
Ga.  77. 

0/  the  form  and  characteristics  of  the  in- 
strument. An  instrument  in  the  form  of 
a  letter  construed  to  be  a  will,  Cowley  v. 
Knapp,  13  Vr.  297 ;  so,  too,  an  instru- 
ment in  form  of  a  deed,  and  under  seal. 
Miller  v.  Holt,  68  Mo.  584 ;  so,  too,  an 
instrument  in  form  of  a  declaration  of 
sale,  Arnold  v.  Arnold,  62  Ga.  627  ;  so, 
too,  an  instrument  in  form  of  an  assign- 
ment of  a  policy  of  life  insurance,  Schad's 
Appeal,  88  Penna.  St.  Ill ;  so,  too,  an  in- 
formal paper,  Conoly  v.  Gayle,  61  Ala. 
116. 

HxecfiUion  and  attestation.  As  to  the 
position  of  TYitnesses,  Mandeville  v.  Par- 
ker, 4  Stew.  (N.  J.)  242;  Allen's  Will, 
25  Minn.  39. 

As  to  the  request  of  the  testator  to  wit- 
nesses to  sign  as  witnesses.  Brown  v. 
Clark,  77  N.  Y.  369 ;  Haynes  v.  Haynes, 
33  Ohio  St.  598 ;  Allen's  Will,  uU  mpra; 
Estate  of  Crittenden,  Myrick's  Prob.  Heps. 
50;  Estate  of  Fusilier,  Id.  40. 

The  presumption  is  that  the  witnesses 
to  a  will  know  what  they  are  doing  when 
attesting  a  will,  Abbott  v.  Abbott,  41 
Mich.  540.  If  the  will  be  attested  by 
the  statutory  number  of  competent  wit- 
nesses, it  will  not  be  vitiated  by  being  at- 
tested by  othew  who  are  interested,  Conoly 
■V.  Gayle,  61  Ala.  "116.  A  holographic 
•will  will  not  be  vitiated  by  the  fact  that 
witnesses  have  attested  it,  Succession  of 
Both,  31  La.  Ann.  315.  Jn  Louisiana 
women  are  absolutely  incapable  of  being 
Tritnesses  to  testaments,  Id. 

[vol.  ii.  *840] 


The  will  must  be  signed  at  the  foot  or 
end  thereof,  Estate  of  McCullough,  My- 
rick's Prob.  Eeps.  76  ;  Estate  of  Barker, 
Id.  78.  But  if  the  signature  be  above 
some  clauses,  the  will  will  be  sustained  as 
to  what  precedes  the  signature,  and  the 
subsequent  clauses  will  be  rejected,  Estate 
of  McCullough,  vii  supra.  In  a  holo- 
graphic will,  however,  the  signature  need 
not  be  at  the  end,  Estate  of  Barker,  vbi 
supra. 

In  Mississippi  the  will  must  be  attested 
by  witnesses  unless  wholly  written  and 
subscribed  by  the  testator,  Davis  v.  Wil- 
liams, 57  Miss.  843.  In  California  no 
formal  attestation  clause  is  necessary.  Es- 
tate of  Crittenden,  Myrick's  Prob.  Heps. 
128. 

Eequisites  of  attiestation  where  will  is 
signed  by  another  for  testator.  Estate  of 
Taney,  Id.  210;  Estate  of  Toomes,  54 
Cal.  509. 

Personal  divAUities  of  testators.  What 
is  the  degree  of  mental  capacity  requisite 
to  make  a  will,  Horn  v.  Pullman,  72  N. 
Y.  269;  Brown  v.  Biggin,  94  111.  560; 
Todd  V.  Eenton,  66  Ind.  25;  Young  v. 
Bidenbaugh,  67  Mo.  574 ;  Estate  of  Crit- 
tenden, Myrick's  Prob.  Eeps.  50  ;  Martin 
II.  Perkins,  56  Miss.  204. 

What  are  and  what  are  not  insane  de- 
lusions, Coit  V.  Patchen;  77  N.  Y.  533  ; 
Lee  V.  Scudder,  4  Stew.  (N.  J.)  633 ;  Will 
of  Blakely,  48  Wis.  294 ;  Will  of  Cole, 
49  Id.  179.  The  legal  presumption  is  in 
favor  of  sanity.  Will  of  Cole,  vii  supra. 

Evidence  as  to  mental  incapacity, 
Conely  v.  McDonald,  40  "iMich.  150; 
Young  V.  Bidenbaugh,  vM  supra;  Dinges 
V.  Branson,  14  W.  Va.  100 ;  Mooney  v. 
Olson,  22  Kansas  69 ;  May  ii.  Bradlee, 
127  Mass.  414 ;  Lewis'  Case,  6  Stew.  (N. 
J.)  219 ;  Eddy's  Case,  5  Id.  701. 
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I.  That  a  will  of  real  estate,  wheresoever  made,  and  in  whatever 
language  written,  is  construed  according  to  the  law  of  England,  in 
which  the  property  is  situate,  (i)  but  a  will  of  personalty  is  governed 
iby  the  lex  domicilii,  (k) 


If  a  testator  be  capable  at  the  time  of 
the  execution  of  ihe  last  of  several  codi- 
cils, his  will,  and  all  tlie  codicils  thereto, 
will  be  established,  though  he  might  have 
been  incapable  at  the  time  of  the  execu- 
tion of  the  will  or  some  of  the  earlier 
codicils,  Brown  v.  Eiggin,  ubi  supra. 

Testamentary  capacity  established,  al- 
though testatrix  talked  to  herself  and  sel- 
dom managed  her  own  aflairs,  Errickson 
*.  Fields,  3  Stew.  (N.  J.)  634 ;  so,  too, 
where  testator  was  ninety-three  years  of 
age,  Sutton  v.  Morgan,  Id.  629 ;  see  also 
Kise  V.  Heath,  6  Id.  239. 

Undue  infltience.  Undue  influence  must 
be  proved  in  each  case,  Sutton  ».  Morgan, 
3  Stew.  (N.  J.)  629 ;  Kise  v.  Heath,  6  Id. 
239. 

If  the  influence  asserted  to  be  undue  be 
long  pa.st  and  not  in  any  way  connected 
with  the  testamentary  act,  the  will  cannot 
he  impeached  on  that  account,  Wain- 
wrighl's  Appeal,  89  Penna.  St.  220. 

There  is  no  presumption  against  the 
-validity  of  any  provision  which  a  hus- 
band may  make  in  his  wife's  favor, 
Latham  v.  Udell,  38  Mich.  238.  Nor 
<loes  the  fact  that  testator's  wife  urged 
upon  him  the  propriety  of  leaving  his 
property  to  her  constitute  undue  influ- 
ence, Hughes  V.  Murtha,  5  Stew.  (N.  J.) 
288.  Nor  is  the  influence  of  kind  and 
faithful  service  by  an  attendant  imdue, 
Eddy's  Case,  Id.  701.  Nor  will  the  fact 
ihat  ilie  principal  beneficiary  nnder  the 
-will  was  the  partner  of  the  testator,  per  se 
raise  a  presumption  of  undue  influence, 
Estate  of  Brooks,  54  Cal.  471. 

The  bearing  of  a  change  of  testamentary 
intention  upon  the  question  of  undue  in- 
fluence, Horn  V.  Pullman,  72  N.  Y.'  269. 

What  evidence  is  admissible  on  a  ques- 


tion of  undue  influence,  Eeynolds  v. 
Adams,  90  111.  134;  Griffith  v.  Diffen- 
deifer,  50  Md.  466 ;  Todd  v.  Fenton,  66 
Ind.  25 ;  Will  of  Ames,  51  Iowa  596 ; 
Dinges  v.  Branson,  14  W.  Va.  100 ; 
Mooney  v.  Olson,  22  Kansas  69  ;  May  i'. 
Bradlee,  127  Mass.  414. 

Whiit  influence  amounts  to  undue  in- 
fluence, Coit  V.  Patchen,  77  N.  Y.  533, 
541 ;  Errickson  v.  Fields,  3  Stew.  (N.  J.) 
634. 

SAocation.  A  former  will  is  revoked 
by  the  publication  of  a  later  one,  and  be- 
comes invalid.  State  v.  Crossley,  69  Ind. 
203. 

Bepublication.  By  execution  of  a  codi- 
cil with  due  formalities.  Brown  v.  Clark, 
77  N.  Y.  369.  Revival  of  an  earlier,  by 
revocation  of  a  later,  will,  Eandall  v. 
Beatty,  4  Slew.  (N.  J.)  643. 

Life  estate  not  enlarged  into  a  fee.  It  is 
not  so  enlarged  by  a  power  to  sell,  Rein- 
ders  V.  Koppelmann,  68  Mo.  482.  Nor 
will  a  larger  estate  be  implied  where  a 
smaller  one  is  expressly  granted.  Wetter  i>. 
Walker,  62  Ga.  142. 

Charitable  uses.  What  constitutes  a 
charitable  use,  Dodge  v.  Williams,  46 
Wis,  70. 

Miens.  When  devise  to  such  will  not 
lapse,  Snider  v.  Robertson,  9  S.  C.  213. 

Election.  Parties  put  to  an  election 
between  land  and  another  fund  have  no 
right  to  call  for  a  sale  of  the  land  to 
ascertain  its  value  before  making  their 
election  ;  they  paust  rely  upon  their  own 
judgment,  Weeks  v.  Weeks,  79  N.  0.  77. 

The  effect  upon  provisions  in  the  will 
of  election  by  the  widow,  Dean  v.  Hart, 
62  Ala.  308  ;  Jones  v.  Lloyd,  33  Ohio  St. 
572. 

Where  a  widow  takes  possession  under 


(i)  Pre.  Ch.  577 ;  ante  vol.  I.,  p.  *1. 


(A)  Ante  vol.  I.,  p.  *2. 
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II.  That  technical  words  are  not  necessary  to  give  effect  to  any 
species  of  disposition  in  a  will,  (f) 

III.  That  the  construction  of  a  will  is  the  same  at  law  and  in 
equity,  (m)  the  jurisdiction  of  each  being  governed  by  the  nature  of  the- 
subject ;  (n)  2  though  the  consequences  may  differ,  as  in  the  instance  of 
a  contingent  remainder,  which  is  destructible  in  the  one  case  and  not 
in  the  other,  (o) 

IV.  That  a  will  speaks,  for  some  purposes,  from  the  period  of  execu- 
tion, and  for  others  from  the  death  of  tiie  testator;  but  never  operates- 
until  the  latter  period,  (p) 

V.  That  the  heir  is  not  to  be  disinherited  without  an  express  de- 
vise or  necessary  implication ;  [q)  such  implication  importing,  not 
natural  necessity,  but  so  strong  a  probability,  that  an  intention  to  the- 
contrary  cannot  be  supposed,  (r)  3 

VI.  That  merely  negative  words  are  not  sufficient  to  exclude  the 


her  husband's  will  and  occupies  the  land, 
with  the  knowledge  of  the  heirs-at-iaw, 
after  the  time  limited  by  statute  within 
which  she  may  make  her  election,  she 
will  be  presumed  to  have  made  her  elec- 
tion in  fact,  Nimmons  ■«.  Westfall,  33 
Ohio  St.  213. 

If  a  testator  undertakes' to  dispose  of 
property  of  a  third  person,  and  such  per- 
son accepts  a  bequest  or  devise  under  the 
will,  such  acceptance  is  a  confirmation  of 
the  disposition  by  the  will,  Noe  v.  Spli- 
valo,  54  Cal.  207. 

Estates  upon  condition.  When  there  is 
a  condition  precedent  which  consists  of 
several  particulars,  every  particular  must 
be  performed  before  the  estate  can  vest  or 
take  efiect,  Nevius  v.  Gourley,  95  111.  206. 
Any  words  that  convey  the  proper  mean- 
ing will  create  a  condition ;  the  expression 
"on  condition  "  is  not  necessary.  Still  well 
V.  Knapper,  69  Ind.  558. 

(l)  3  T.  K.  86;  11  East  246;  16  Id. 
222. 

(m)  3  P.  W.  259 ;  2  Ves.  74 ;  [4  Jur. 
(N.  S.)  625,  27  L.  J.,  Ch.  726.] 

(to)  1  Ves.,  Jr.,  16 ;  2  Id.  417 ;  4  Ves. 
329. 

2.  A  Court  of  Chancery  will  never  vest 


an  estate  when,  by  reason  of  a  condition 
precedent,  it  will  not  vest  in  law,  Nevius- 
V.  Gourley,  95  111.  206. 

[(o)  See  now  as  to  contingent  remain- 
ders, ante  vol.  I.,  p.  *874.]" 

(p)  Vide  ante  ch. 'K. 

Iq)  Br.  Devise  52;  Dyer  330  b;  2  Stra.. 
969 ;  Cas.  temp.  Hardw.  142  ;  1  Wils.  105  ;. 
Willes  309 ;  2  T.  E.  209 ;  2  M.  &  SeL 
448.  See  also  3  B.  P.  C.  Toml.  45 ;  [see 
vol.  I.,  p.  *532.] 

('/•)  1  Ves.  &  B.  466 ;  5  T.  E.  558 ;  7 
East  97  ;  1  B.  &  P.  N.  E.  118 ;  18  Ves. 
40.  ["There  is  hardly  any  case  where 
implication  is  of  necessity;  but  it  is 
called  necessary  because  the  court  finds  it 
so  to  answer  the  intention  of  the  devi- 
sor." Per  Lord  Hardwicke,  Coryton  v.. 
Helyar,  2  Cox  340,  348.] 

3.  Gelston  „.  Shields,  78  N.  Y.  275;. 
Irwin  V.  Zane,  15  W.  Va.  646. 

But  see  Powers  v.  McEachern,  7  S.  C. 
290,  where  a  devise  to  testator's  wife  and 
all  his  then  living  children  was  held  to 
carry  the  estate  to  a  woman  with  whom 
he  was  living  in  adultery  and  her  chil- 
dren, to  the  exclusion  of  his  lawful  wife- 
and  her  children. 
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title  of  the  heir  or  next  of  kin.  (s)     There  must  be  an  actual  gift  to 
some  other  definite  object. 

VII.  That  all  the  parts  of  a  will  are  to  be  construed  in  relation  to 
each  other,  and  so  as,  if  possible,  to  form  one  consistent  whole, 4  but, 
where  several  parts  are  absolutely  irreconcilable,  the  latter  must  pre- 
vail. (<)  5 

VIII.  That  extrinsic  evidence  is  not  admissible  to  alter,  detract 
from,  or  add  to,  the  terms  of  a  will,  (w),  (though  it  may  *be  used  to 
rebut  a  resulting  trust  attaching  to  a  legal  title  created  by  it,  (a;)  or  to 
remove  a  latent  ambiguity  6  [arising  from  words  equally  descriptive 
of  two  or  more  subjects  or  objects  of  gift. )]  {y) 

IX.  Nor  to  vary  the  meaning  of  words ;  (z)   and,  therefore,  in  order 
to  attach  a  strained  and  extraordinary  sense  to  a  particular  word,  an 
instrument  executed  by  the  testator,  in  which  the  same  word  occurs  in  ' 
that  sense,  is  not  admissible,  (a)  but 

X.  The  court  will  look  at  the  circumstances  under  which  the  devi- 


(s)  Ante  vol.  I.,  pp.  *339,  *623  ;  4  Beav. 
318  ;  [6  Hare  145.] 

4.  Welsch  V.  Belleville  Savings  Bank, 
94  111.  191 ;  Banks  v.  Joues,  60  Ala.  605  ; 
Nimmons  v.  WSstfall,  33  Ohio  St.  213. 

(«)  9  Mod.  154  ;  2  W.  Bl.  976  ;  1  T.  B. 
630  ;  6  Ves.  100, 129  ;  16  Ves.  314 ;  3  M. 
&  Sel.  158 ;  1  Sw.  28;  2  Atk.  372;  6  T. 
K.  314 ;  2  Taunt.  109 ;  18  Ves.  421  ;  6 
Moore  214 ;  [6  Hare  492  ;  ante  ch.  XV.] 
But  see  Barnard  C.  C.  261. 

5.  Murfitti;.Jes3op,  94111. 158;  Hemp- 
hill V.  Moody,  62  Ala.  510,  513  ;  McNeill 
V.  Caruthers,  4  Bradwell  552  ;  Bromfield 
D.Wilson,  78  111.  467  ;  Succession  of  Law, 
31  La.  Ann.  456.   AnU  vol.  I.,  p.  44;  n.  1. 

(m)  See  judgment  in  16  Ves.  486 ;  5 
Bep.  68  ;  Cas.  temp.  Talb.  240 ;  3  B.  P.  C. 
Toral.  607  ;  2  Ch.  Cas.  231 ;  7  T.  E.  138  ; 
[ante  ch.  XIII.] 

(a;)  Cas.  temp.  Talb.  78  ;  ante  vol.  I.,  p. 
*416. 

6.  Powers  v.  McEachern,  7  S.  C.  290, 
293;  Tuxbary  v.  French,  41  Mich:  7; 
Black  V.  Hill,  32  Ohio  St.  313 ;  Burthe  v. 
Denis,  31  La.  Ann.  568  ;  Dunham  v.  Av- 
erill,  45  Conn.  61  ;  Woodruff  v.  Migeon, 
46  Id.  236  ;  Jenkins  v.  Merritt,  17  Fla. 
304 ;  Gillespie  v.  Schuman,  62  Ga.  252 ; 

2 


Griscom  v.  Kvens,  11  Vr.  402. 

As  to  parol  evidence,  to  show  advance- 
ments on  account  of  a  legacy,  especially 
charges  in  books  by  parent  againsf  a  child 
in  New  Jersey,  see  Van  Houten  v.  Post, 
6  Stew.  (N.  J.)  344. 

"  It  would  be  a  dangerous  doctrine  to 
establish,  and  one  without  precedent, 
that  where  the  language  of  the  will  is 
plain,  and  the  residuary  clause,  in  terms, 
disposes  of  the  whole  estate,  and  there  are 
no  qualifying  words  in  any  part  of  the 
will,  you  may  introduce  extrinsic  evi- 
dence to  show  that  the  testator  did  not 
know  that  certain  property  which  he 
owned  actually  belonged  to  him,  for  the 
purpose  of  restricting  the  natural  mean- 
ing and  operation  of  the  will."  Bartol,  C. 
J.,  in  Stannard  v.  Barniira,  51  Md. 440, 451 

Extrinsic  parol  evidence  is  admissible  • 
to  show  that  the  omission  of  a  child  by 
the   testator  was    intentional,   Peters  v. 
Siders,  126  Mass.  135. 

Ante  vol.  I.,  p.  748. 

i(y)  Ante  vol.  I.,  p.  *437.] 

(z)  4  Taunt.  176 ;  4  Dow  65 ;  3  M.  & 
Sel.  171.    Butsee2P.  W.  135. 

(o)  11  East  441 ;  [_ante  vol.  L,  p.  *417.] 

Y      [vol.  II.  *841] 
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sor  makes  his  will — as  the  state  of  his  property,  (b)  of  his  family,  (e) 
and  the  like,  {d)  7 

XI.  That,  in  general,  implication  is  admissible  only  in  the  absence 
of,  and  not  to  control,  an  express  disposition,  (e)  8 

XII.  That  an  express  and  positive  devise  cannot  be  controlled  by 
the  reason  assigned,  (/)  or  by  subsequent  ambiguous  words  (g)  or  by 
inference  and  argument  from  other  parts  of  the  will ;  (h)  9  and,  accord- 
ingly, such  a  devise  is  not  affected  by  a  subsequent  inaccurate  recital 

,  of,  or  reference  to,  its  contents ;  {i)  10  though  recourse  may  be  had  to 
such  reference  to  assist  the  construction,  in  case  of  ambiguity  or 
doubt,  (k) 

XIII.  That  the  inconvenience  or  absurdity  of  a  devise  is  no  ground 
for  varying  the  construction,  where  the  terms  of  it  are  unambiguous ; 
11  (1)  nor  is  the  fact,  that  the  testator  did  not  foresee  all  the  conse- 
quences of  his  disposition  a  reason  for  varying  it ;  (m)  but,  where  the 
intention  is  obscured  by  conflicting  expressions,  it  is  to  be  sought 
rather  in  a  rational  and  consistent,  than  an  irrational  and  inconsistent 
purpose,  (n) 

XIV.  That  the  rules  of  construction  cannot  be  strained  to  bring  a 
devise  within  the  rules  of  law  ;  (o)  but  it  seems  that,  *wjiere  the  will 

(6)  1  Mer.  646 ;  7  Taunt.  105 ;  1  B.  &  as  manifested  by  the  language  he  had 

Aid.  550 ;  3  B.  &  Or.  870 ;  1  B.  C.  C.  472.  used,  Orrick  v.  Boehm,  49  Md.  72.    Irrele- 

(c)  3  B.  P.  C.  Toml.  257  ;  4  Burr.  2165 ;  vant  recitals  will  not  vitiate  a  will,  Conoly 

4  B.  C.  C.  441 ;  3  B.  &  Aid.  657 ;  8  Dow  v.  Gayle,  61  Ala.  116. 

72;  3  B.  &  Aid.  632  ;  2  Moore  302.  (i)  Moore  13,  pi.  50  ;  1  And.  8;  [ante 

l{d)  See  5  M.  &  Wei.  367,  368.]  vol.  I.,  pp.*484,  *531.] 

7.  Anif  vol.  I.,  p.  734,  u.  9 ;  Griscom  v.  10.  Where  tliere  is  in  the  first  place  an 
Evens,  irVr.  402.  unambiguous  and  certain  description  of 

[(e)  Dyer  330  b]  ;  8  Rep.  94;  2  Vern.  the  thing  devised  and  afterwards  another 
60;  1  P.  ,W.  54;.[a)ite  vol.  L,  p.  *551.J         description  which  fails  in  certainty,  the 

8.  Elder  v.  Lantz,  49  Md.  186 ;  Wetter  .  latter  must  be  rejected,  Jones  v.  Eobinson, 
*.  Walker,  62  Ga.  142.  78  N.  C.  396. 

(/)  16  Ves.  46;  [ante  vol.  I.,  p.  *483.]  [(A)  Ante  vol.  I.,  pp.  *483,  *531,] 

,  (51)  2  CI.  &Fin.  22,  8  Bligh  (N.  S.)  88 ;  11.  Toms  v.  Williams,  41  Mich.  552. 

i[4  De  G.  &  J.  30 ;  ante  vol.  I.,  p'.  *484  ]  (l)  1  Mer.  417  ;  2  S.  &  Stu.  295;  [3  D., 

(A)  1  Ves.,  Jr.,  268 ;  8  Ves.  42 ;  Cowp.  99.  J.  &  S.  553,  554.] 

9.  Where  a  testator  bequeathed  to  M.  (m)  3  M.  &  Sel.  37 ;  1  Mer.  358. 
^8000,  and  to  the  children  of  J.  N.  $8000,  (n)  4  Mad.  67.     See  also  3  B.  G.  C.  401 ; 
!M.  being  one  of  the  children  of  J.  N.,  it  [1  De  G.  &  J.  32 ;  3  Drew.  724 ;  7  H.  L. 
■was  held  that  whether  M.  took  the  $8000  Cas.  89 ;  6  Ch.  D.  248.] 

■only,  or,  in  addition  thereto,  one-fourth  of        (0)  1  Cox^324;  2  Mer.  389 ;  1  J.  &  W. 

the  legacy  to  the  children  of  J.N.  depended  31;  [8  Hare  48,  186.]     But  see  2  E.  & 

entirely  upon  the  intention  of  the  testator  My.  306 ;  2  Kee.  756 ;  2  Beav.  352, 
[vol.  H.  *842] 
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admits  of  two  constructions,  that  is  to  be  preferred  which  will  render 
it  valid ;  and  therefore  the  court  in  one  instance,  adhered  to  the  literal 
language  of  the  testator,  though  it  was  highly  probable  that  he  had 
written  a  word  by  mistake  for  one  which  would  have  rendered  the 
devise  void,  {p) 

XV.  That  favor  or  disfavor  to  the  object  ought  not  to  influence  the 
construction,  (q) 

XVI.  That  words,  in  general,  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  another  can 
be  collected,  (r)  and  that  other  can  be  ascertained  ;12  and .  they  are,  in 
all  cases,  to  receive  a  construction  which  will  give  to  every  expression 
some  effect,  rather  than  one  that  will  render  any  of  tlie  expressions 
inoperative ;  (s)  and  of  two  m'odes  of  construction,  that  is  to  be  pre- 
ferred which  will  prevent  a  total  intestacy,  {t)  13 

XVII.  That,  where  a  testator  uses  technical  words,  he  is  presumed 
to  employ  them  in  their  legal  sense,  (u)  unless  the  context  clearly  indi- 
tates  the  contrary,  (x)  1^ 

XVIII.  That  words,  occurring  more  than  once  in  a  will,  shall  be 
presumed  to  be  used  always  in  the  same  sense,  (y)  unless  a  contrary 
intention  appear  by  the  context,  (z)  or  unless  the  words  be  applied  to 
a  different  subject,  (a)     And,  on  the  same  principle,  where  a  testator 


(p)  3  Burr.  1626 ;  3  B.  P.  C.  Toml. 
289.  [See  also  2  Coll.  336  ;  L.  E.,  5  H. 
L.  548.] 

( j)  See  4  Ves.  574.  But  see  2  Ves.  &  B. 
269 ;  [and  ante  vol.  I.,  p.  *570.] 

(r)  18  Ves.  466  ;  [4  C.  B.  (N.  S.)  790.] 

12.  Keteltas  v.  Keteltas,  72  N.  Y.  312 ; 
Truden  „.  Paxton,  79  N.  C.  446 ;  Kelly 
V.  Beynolds,  39  Mich.  464;  Carter  v. 
Reddish,  32  Ohio  St.  1 ;  Castner's  Ap- 
peal, 88  Penna.  St.  478. 

The  word  "possession"  may  include 
real  estate,  if  the  context  shows  that  to 
be  the  clear  intention  of  the  testator, 
Blaisdell  v.  Hight,  69  Me.  306. 

(s)  3  Ves.  450 ;  7  Id.  458  ;  7  Bast  272 ; 
2  B.  &  Aid.  441 ;  [ante  p.  *141.  But  see  2 
D,,  F.  &  J.  454 ;  L.  R.,  6  H.  L.  33.] 

(0  Cas.  temp.  Talb.  161;  [4  Ves.  406]  ; 
2  Mer.  386. 

13.  Elder  .,.  Lantz,  49  Md.  186,  199 ; 
Toms  V.  Williams,  41  Mich.  552 ;  Banks 


V.  Jones,  60  Ala.  605. 

(m)  Doug.  340;  6  T.  R.  352;  4  Ves. 
329;  5  Ves.  401;  [6  Ch.  D.  496;  19  C. 
B.  (N.  S.)  780 ;  ante,  ch.  XXXVII.] 

(x)  Doug.  341 ;  3  B.  C.  C.  68 ;  5  East 
51 ;  2  Ba.  &  Be.  204 ;  3  Dow  71. 

14.  Clark  v.  Smith,  49  Md.  106.  But 
words  of  recommendation,  and  others  pre- 
catory in  their  nature,  are  not  to  be  con- 
strued as  peremptory  unless  by  the  context 
of  the  will  that  meaning  is  forced  upon 
them,  Williams  v.  Worthington,  49  Md. 
572.  The  word  "heirs"  is  flexible  and 
should  be  so  construed  as  to  give  efiect 
to  the  manifest  intention  of  the  testator, 
Jones  V.  Lloyd,  33  Ohio  St.  572. 

{y)  2  Ch.  Cas.  169;  [Doug.  268;  3 
Drew.  472. 

(s)  Ante  p.  *104,  n.  (g).] 

(a)  1  P.  W.  663;  2  Ves.  616 ;  5  M.  & 
Sel.  126 ;  1  Ves.  &  B.  260.  But  see  14 
Ves.  488. 
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uses  an  additional  word  or  phrase,  he  must  be. presumed  to  have  an 
additional  meaning,  (b)  15 

XIX.  That  words  and  limitations  maybe  transposed,  (c)  supplied,  (d) 
or  rejected,  (e)  where  warranted  by  the  immediate  context,  or  the 
general  scheme  of  the  will ;  but  not  merely  on  a  conjectural  hypothesis 
of  the  testator's  intention,  however  *reasonable,  in  opposition  to  the 
plain  and  obvious  sepse  of  the  language  of  the  instrument.  (/)  16 

XX.  That  words,  which  it  is  obvious  are  mis-written  (as  dying 
vdth  issue,  for  dying  without  issue),  may  be  corrected,  (g)  17 

XXI.  That  the  construction  is  not  to  be  varied  by  events  subse- 
quent to  the  execution  ;  (h)  but  the  courts,  in  determining  the  meaning 
of  particular  expressions,  will  look  to  possible  circumstances,  in  which 
they  might  have  been  called  upon  to  affix  a  signification  to  them,  (i)  18 

XXII.  That  several  independent  devises,  not  grammatically  con- 
nected, or  united  by  the  expression  of  a  common  purpbse,  must  be  con- 
strued separately,  and  without  relation  to  each  other ;  although  it  may 
be  conjectured,  from  similarity  of  relationship,  or  other  such  circum- 


(6)  4  B.  C.  C.  15;  13  Vcs.  39;  7 
Taunt.  85.  The  writer  has  heard  Lord 
Eldon  lay  down  the  rule  in  these  words. 
But  see  Amb.  122;  6  Ves.  300;  10  Ves. 
166;  13  East  359;  13  Ves.  476;  19  Ves. 
545;  1  Mer.  20;  3  Mer.  316;— where 
-the  argument  that  the  testator,  notwith- 
standing some  variation  of  expression, 
had  the  same  intention  in  several  instan- 
ces, prevailed. 

15.  The  word  "maturiiy"  was  held  to 
mean  the  same  thing  as  the  testator  had 
before  expressed  by  the  words  "lamful 
age,"  in  Carpenter  -v.  Boulden,  48  Md. 
122 ;  so,  too,  " proceeds,"  and  " iiwame" 
Thompson's  Appeal,  89  Penna.  St.  36 ; 
so,  too,  "advamced"  and  "loaned;" 
Wright  s  Appeal,  Id.  67 ;  so,  too,  "  ap- 
plied"  and  "paid  over,"  Moore  v.  Hege- 
man,  72N.Y.  376. 

But  where  a  testator  by  will  gave  $1000 
to  D,  and  by  a  codicil  executed  two 
years  after  the  will  gave  $1000  to  D,  it 
was  held  to  be  an  additional  bequest, 
HoUister  v.  Shaw,  46  Conn.  248. 

(c)  2  Ch.  Cas.  10;  Hob.  75;  2  Ves.  32; 

[vol.  il  *843] 


Amb.  374 ;  8  East  149 ;  15  East  309 ;  1 
B.  &  Aid.  137;.  [amte  vol.  I.,  p.  *499.] 
But  see  2  Ves.  248. 

(d)  Cro.  Car.  185;  7  T.  B.  437;  6 
East  486;  2  D.  &  By.  398.  See  also  2 
Bl.  1014;  [and  ante  vol.  I.,  p.  *486.] 

(e)  2  Ves.  277  ;  3  T.  B.  87,  n.;  3  Id. 
484;  4  Ves.  51 ;  5  Ves.  243;  6  Ves.  129; 
12  East  515 ;  9  Ves.  566  ;  [and  ante  vol. 
I.,  p.  *479.] 

(/)  18  Ves.  368 ;  19  Id.  652 ;  2  Mer.  25. 

16.  An  estate  given  by  will  may  be  ex- 
tended or  enlarged  where  it  is  apparent 
to  the  court  that  such  a  course  is  neces- 
sary to  effectuate  the  intention  of  the 
testator,  Kirkland  v.  Cox,  94  111.  400 ; 
Latham  ».  Udell,  38  Mich.  238. 

(g)  8  Mod.  59 ;  5  B.  &  Ad.  621 ;  3  Ad. 
&  El.  340-;  [2  D.,  M.  &  G.  300.] 

17.  Emmert  v.  Hays,  89  111.  11. 

(h)  Cas.  temp.  Talb.  21 ;  3  P.  W.  259 ;  11 
East  558,  n. ;  1  Cox  324;  1  Ves.,  Jr.,  475. 
[But  see  ante  vol.  I.,  p.  *254.] 

(t)  11  Ves.  457 ;  [6  Ves.  133.] 

18.  Jenkins  v.  Merritt,  17  Fla.  304. 
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stances,  that  the  testator  had  the  same  intention  in  regard  to  both,  (k) 
There  must  be  an  apparent  design  to  connect  them.  [I) 

XXIII.  That  where  a  testator's  intention  cannot  operate  to  its  full 
■extent,  it  shall  take  effect  as  far  as  possible,  (m) 

XXIV.  That  a  testator  is  rather  to  be  presumed  to  calculate  on  the 
dispositions  in  his  will  taking  effect,  than  the  contrary ;  19  and, accord- 
ingly, a  provision  for  the  death  of  devisees  will  not  be  considered  as 
intended  to  provide  exclusively  for  lapse,  if  it  admits  of  any  other 
construction,  (n)  20 


(k)  Cro.  Car.  368;  Doug.  759  ;  8  T.  E. 
64;  IB.  &  P.N.  R.  335;  9East267;  11 
Id.  220;  14  Ves.  364;  4  M.  &  Sel.  58; 
1  Pri.  353;  4  B.  &  Cr.  667.  See  also 
■Godb.  146. 

(I)  Leon.  57;  Cas.  temp.  Hardw.  143 ;  10 
East  503.  This- and  the  former  class  of 
cases  chiefly  relate  to  a  question  of  fre- 
quent occurrence,  whether  words  of  limi- 
tation, preceded  by  several  devises,  relate 
to  more  than  one  of  those  devises. 

(m)  Finch  139.  See  also  4  Ves.  325; 
13  Ves.  486. 


19.  All  doubts  must  be  resolved  in 
favor  of  the  testator's  having  s.aid  ex- 
actly what  he  means,  Burnet  v.  Burnet,  8 
Stew.  (N.  J.)  595.  And  a  testator  is  sup- 
posed to  intend  by  his  will  to  dispose  of 
his  whole  estate,  Irwin  v.  Zane,  15  W.  Va. 
646. 

(n)  2  Atk.  375 ;  4  Ves.  418 ;  4  Ves. 
554 ;  7  Ves.  286 ;  1  Ves,  &  B.  422  ;  1  Pri. 
264.  See  .also  1  Sw.  161 ;  2  Ves.  Jr., 
501;  McClel.  168. 

20.  Cowley  v.  Knapp,  13  Vr.  297. 
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OBSERVATIONS  ON  COLE  v.  SEWELL.  (a) 


It  is  clear,  and  indeed  it  is  not  denied  by  Sir  E.  Sugden,  that  there 
was  even  in  the  ancient  law  a  principle  wliich  was  inimical  to  future 
limitations  of  property  that  savored  of  remoteness.  Unless  this  were 
the  case,  the  rule  against  perpetuities  (which  was  merely  the  applica- 
tion of  this  principle  to  a  new  species  of  limitations)  never  would  have 
had  existence.  He,  however,  unequivocally  declares  his  opinion  to  be, 
that  at  this  day  all  contingent  remainders  (including,  therefore,  as  well 
common  law  remainders  as  those  created  by  way  of  use)  are  withdrawn 
from  every  s[)ecies  of  perpetuity  restraint ;  from  the  old  doctrine  be- 
cause it  is  exploded,  and  from  the  new  {i.  e.,  the  rule  against  perpetui- 
ties) because  such  rule  is  applicable  only  to  executory  devises  and 
springing  and  shifting  uses,  i.  e.,  to  those  modifications  of  ownership 
which  the  statute  of  uses  call  into  existence. 

It  is  difficult  to  conceive  how  any  legal  doctrine  once  established 
could  cease  to  operate  so  long  as  the  subject  matter  to  which  it  applies 
endures,  and  the  reason  on  which  it  is  founded  remains  in  force.  A 
remainder  is  now  precisely  what  it  was  in  the  time  of  Littleton,  and 
must,  therefore,  one  should  think,  be  governed  by  the  same  rules,  and 
still  be  amenable  to  the  ancient  doctrine  of  the  law,  which  forbade 
limitations  that  savored  of  remoteness.  How  else  are  we  to  account  for 
the  often -repeated  proposition,  that  you  cannot  give  an  estate  for  life 
to  an  unborn  perstm,  with  remainder  to  his  issue ;  and  for  the  several 
cases  in  which  attempts  to  limit  estates  for  life  to  a  succession  of  un- 
born persons  have  been  pronounced  to  be  illegal  ?     Of  this  we  have  an 

(a)  As  reported,  2  Con.  &  L.  344,  referred  to  ante  vol.  I.,  pp.  *257,  *262. 

[vol.  II.  *845] 
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example  in  Seward  v.  Willock;  (6)  where  the  devise  was  "  to  A  for  life, 
and,  after  him,  to  his  eldest  or  any  other  son  after  him  for  life,  and 
after  them,  to  as  many  of  his  descendants,  issue  male,  as  should  be 
heirs  of  his  or  their  bodies,  *down  to  the  tenth  generation  "  during  their 
natural  lives ;  and  it  was  held,  that  A  took  no  more  than  a  life 
estate,  for  that  here  was  no  general  intent  to  give  an  estate  tail  to  the 
first  taker,  as  contra-distinguished  from  the  particular  intent  to  giv^e 
an  estate  for  life,  but  a  single  intent  to  give  estates  for  life  to  A  and, 
after  him,  to  his  sons,  and,  after  them,  to  their  sons  down  to  the 
tenth  generation  ;  but  this  he  could  not  do  by  law,  inasmuch  as  the 
law  would  not  allow  of  a  suocessive  limitation  of  estates  for  life  to  persons 
unborn. 

Here,  it  will  be  observed,  the  limitations  pronounced  to  be  illegal, 
were  remainders  at  common  law;  but  this  circumstance  was  not  ad- 
verted to  by  the  court,  nor  have  we  any  reason  to  conclude  that  a 
series  of  remainders,  limited  by  way  of  use  would  have  had  a  better 
fate.     But  the  authorities  do  not  stop  here. 

The  cases  involving  the  doctrine  of  oy  pres  are,  it  is  submitted,  quite 
conclusive  against  the  supposed  exemption  of  remainders,  however 
created,  from  all  restraint  in  respect  to  perpetuity.  By  that  doctrine, 
it  will  be  remembered,  limitations  to  an  unborn  person  for  life,  with 
remainder  to  the  first  and  other  sons  successively  of  such  person  in 
strict  settlement,  operate  to  confer  on  the  intended  tenant  for  life  an 
estate  tail,  for  the  purpose  of  giving  effect  to  the  general  intention,  so 
far  as  possible  consistently  with  the  rule  of  law,  which  does  not  permit 
an  estate  for  life  to  be  given  to  an  unborn  person,  with  remainder  to 
his  issue. 

The  impossibility  of  the  limitations  taking  effect  in  the  manner  in- 
tended, is  the  avowed  and  the  only  justifiable  ground  of  this  bold 
interference  with  the  declared  intention  of  the  testator  ;  and  if  the  law 
would  have  allowed  of  their  operating  according  to  that  intention,  this 
doctrine,  which  makes  so  important  a  figure  in  our  books,  would  have 
been  wholly  uncalled  for. 

There  is,  it  is  conceived,  no  analogy,  or  rather  not  a  complete  anal- 
ogy, between  the  case  of  a  contingent  remainder  capable  of  being 
destroyed  (c)  and  that  (referred  to  by  Sir  E.  Sugden)  of  a  remainder 

(6)  5  EastJ198.  See,  also,  Lord  Hard-  Willock  the  remainders  pronounced  to  be 
wioke's  judgment  in  Hopkins  v.  Hopkins,  bad  were  all  capable  of  being  destroyed  by 
1  Atk.  580  ;  Co.  Litt.  271  b,  Bull.  n.  the  tenant  for  life. 

(c)  It  is  observable  that  in  Seward  v. 
[vol.  II.  *846] 
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preceded  by  an  estate  tail  capable  of  being  enlarged.  By  the  latter,  the 
party  destroying  the  entail  acquires  the  fee  simple,  by  the  former,  he 
merely  extinguishes  the  contingent  remainder  for  the  benefit  of  the 
person  entitled  to  the  next  vested  remainder  or  reversion ;  unless, 
therefore,  such  ulterior  remainder  or  reversion  belongs  to  himself,  he 
would  have  no  interest  in  effecting  the  destruction  of  the  intervening 
-remainders;  indeed,  if  the  latter  were  limited  to  his  own  descendants, 
{as  is  commonly  the  ease,)  of  course  he  has  the  strongest  incentive  for 
tlieir  preservation,  (d) 

In  the  statute  of  limitations,  too,  (3  and  4Will.  IV.,  c.  27,)  the  dis- 
tinction •  between  the  two  cases  is  tacitly  recognized,  the  legislature 
having  made  the  eviction  of  a  tenant  in  tail  extend  to  all  those  whom 
he  might  have  barred ;  but  not  having  applied  the  same  principle  *to 
a  tenant  for  life  in  relation  to  a  destructible  contingent  remainder. 
The  doctrine  in  question  would  be  fraught  with  danger  to  titles ;  a 
possession  of  60,  or  even  100  years,  would  be  no  security  against  evic- 
tion ;  for  a  latent  settlement  might  be  produced  of  even  greater  an- 
tiquity, limiting  a  long  series  of  life  estates  to  unborn  persons,  each 
■of  wiiom  would,  in  his  order,  have  a  distinct  right  of  entry  as  his 
•estate  fell  into  possession.  In  short,  it  would  be  impossible  to  aiSrm 
of  any  apparent  owner,  that  he  might  not  at  some  day  be  exposed 
to  eviction.  If  it  be  alleged  tiiat  this  danger  exists  in  the  case  of  an 
•estate  tail,  (as  must  be  admitted  to  a  certain  extent  to  be  the  case, 
notwithstanding  the  euactment  just  referred  to,)  does  it  therefore  follow 
that  we  ought,  by  proceeding  on  a  strained  analogy,  to  extend  such 
<3anger  ? 

The  necessity  for  a  contingent  remainder  taking  effect,  if  at  all,  at 
the  instant  of  the  determination  of  the  particular  estate,  affords  no 
safeguard  against  remoteness,  as  the  jjarticular  estate  itself  may  be  lim- 
ited to  an  unborn  person;  for,  of  course,  a  limitation  which  is  itself  a 
remainder  in  relation  to  an  estate  wiiicii  precedes,  may  become  a  par- 
ticular estate  in  relation  to  an  estate  wiiich  follows.  Thus,  if  lands 
-were  limited  to  A  for  life,  with  remainder  to  B,  if  living  at  A's 
decease,  remainder  to  C,  if  living  at  B's  decease,  the  estate  of  B  would 
be,  during  A's  lifetime,  a  remainder,  and,  after  A's  decease,  would 
become  the  particular  estate  to  the  remainder  of  C. 

It  is  submitted,  therefore,  that  both  principle  and  authority  justify 
the  questioning  the  proposition  that  remainders  owe  obedience  to  no 

(d)  See,  also,  the  ground  suggested  ante  vol.  I.,  p.  *260. 

[vol.  II.  *847] 
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Other  law  than  that  which  requires  that  they  should  take  effect  at  the 
instant  of  the  determination  of  the  particular  estate,  (e)  They  are,  it 
is  conceived,  either  subject  to  the  old  doctrine,  directed  against  remote 
possibilities,  or  the  modern  rule  against  perpetuities,  unless  these  are 
identical,  as  may  be  contended  with  much  plausibility,  although  it  is 
not  necessary  to  go  to  this  extent  in  support  of  the  denial  of  the 
exemption  of  remainders  from  all  perpetuity — restraint.  The  matter 
seems  to  stand  thus :  we  find  in  the  earlier  authorities  a  general 
expression  of  the  repugnance  of  the  law  to  limitations  which  savour 
of  remoteness,  but  without  any  distinct  definition  of  the  limits  which 
it  allows.  When  uses  arose,  with  the  consequent  new  modifica- 
tions of  ownership,  the  necessity  of  preventing  perpetuities  was  more 
urgently  felt,  and  the  denunciations  against  them  were  repeated  with 
greater  frequency  and  vehemency,  but  still,  for  some  time  at  *least, 
with  the  same  absence  as  formerly  of  distinct  intimation  as  to  the 
actual  extent  of  the  legal  restriction,  until  at  length,  after  many-  gra- 
dations, the  present  well-known  rule  was  distinctly  and  authoritatively 
propounded.  May  it  not,  then,  fairly  be  presumed,  that  the  rule,, 
thus  eventually  elicited  froih  the  judges,  is,  in  fact,  no  other  than  the 
doctrine  which,  in  tlie  old  language  of  the  law,  forbade  the  limiting  a 
possibility  upon  a  possibility  ? 

The  identification  of  the  ancient  and  modern  doctrine  would  avoid 
many  anomalous  and  inconvenient  distinctions,  and  reduce  all  to 
coherence  and  consistency,  and  would,  moreover,  rescue  the  judges- 
who  fixed  the  perpetuity  rule  from  the  charge  of  exceeding  the  due 
limits  of  judicial  authority.  It  may  fairly  be  questioned  whether 
they  were  justified  in  imposing  a  uew  restraint,  of  their  own  creation, 
on  the  limitations  to  which  the  statute  of  uses  had  given  rise.  It  was 
the  province  of  the  legislature  to  have  applied  whatever  restrictions 
were  required  for  the  new  modifications  of  ownership  which  they  had 
called  into  existence ;  though,  if  there  was  an  actual  pre-existing  rule 

(e)  The  views  which  the  writer  has  liere  rule  against  perpetuities,  the  possibility  of 

ventured  to  express  (lie'  is  pleased  to  find)  remote  remainders  being  preserved  from, 

coincide  with  those  of  Mr.  Lewis,  in  his  destruction  by  estates  interposed  in  trus- 

Treatise  on  the  Law  of  Perpetuity,  p.  495,  tees.    It  is  submitted,  thatsuch  remainders- 

a  work  of  much  research  and  ability ;  but  in  trust,  if  expectant  on  the  estate  for  life 

the  writer  of  these  sheets  differs  from  the  of  unborn  persons,  would  be  themselves 

learned  author  when  he  urges,  as  a  reason  necessarily    contingent,    and,    therefore, 

for  applying  lo  contingent  remainders  the  equally  liable  to  destruction. 
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of  law  applicable  in  its  nature  thereto,  the  courts  might,  without  any 
great  stretch  of  judicial  power,  apply  it  to  the  new  species  of  limita- 
tion, seeing  that  it  was  within  the  mischief  which  that  rule  wa& 
intended  to  prevent. 


*  SUGGESTIONS  TO  PERSONS  TAKING  INSTRUCTIONS 

FOR  WILLS. 


Few  of  the  duties  which  devolve  upon  a  solicitor,  more  imperatively 
call  for  the  exercise  of  a  sound,  discriminating,  and  well-informed 
judgment,  than  that  of  taking  instructions  for  wills.  It  frequently 
happens,  that,  from  a  want  of  familiar  acquaintance  with  the  subject^ 
or  from  the  physical  weakness  induced  by  disease  (where  the  testa- 
mentary act  has  -been,  as  it  too  often  is,  unwisely  deferred  until  the- 
event  which  is  to  call  it  into  operation  seems  to  be  impending,)  testa- 
tors are  incapable  of  giving  more  than  a  general  or  imperfect  outline- 
of  their  intention,  leaving  the  particular  provisions  to  the  discretion 
of  their  professional  adviser.  Indeed,  some  testators  sit  down  to  this 
task  with  so  few  ideas  upon  the  subject,  that  they  require  to  be  in- 
formed of  the  ordinary  modes  of  disposition  under  similar  circum- 
stances of  family  and  property,  with  the  advantages  and  disadvantages 
of  each  ;  and  their  judgment  in  the  selection  of  one  of  these  modes,  is- 
necessarily  influenced  by,  if  not  wholly  dependent  on,  professional  recom- 
mendation. To  a  want  of  complete  and  accurate  information  as  to  the 
consequences  of  their  proposed  schemes,  must  be  ascribed  many  of  fhe 
absurd  and  inconvenient  provisions  introduced  into  testamentary  gifts* 
to  say  notiiiiig  of  tlie  obscurities  and  inconsistencies  which  frequently 
throw  an  impenetrable  cloud  over  the  testator's  real  intentions.  It 
may  be  useful  to  mention  some  particulars  on  which  information 
should  be  obtained  in  taking  instructions  for  a  will,  most  of  the  in- 
quiries being  suggested  by  the  various  classes  of  cases  discussed  at 
large  in  this  work,  and  being  framed  with  a  view  to  prevent  such 
questions  as  those  cases  present.  It  will  be  obvious,  that  the  nature 
of  the  inquiries  in  every  case  must  be  greatly  regulated  by  the  situa- 
tion in  life  and  other  circumstances  of  the  testator.     They  may  be- 
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■distributed  into  those  that  relate — -first,  to  the  subject,  aud  secondly,  to 
the  objects  of  testamentary  disposition,  including  in  the  former  some 
•general  points. 

1.  1.  Where  lands  specifically  devised  are  described  by  their  local 
Desori  tionof  situation  and  occupaucy  (though  a  reference  to  occupancy 
lands.  jg  jjj  general  better  omitted,  unless  it  form  a  necessary 
discriminating  feature  in  the  description,)  it  should  be  carefully  ascer- 
tained, that  the  whole  of  the  land  answering  to  the  locality,  answers 
also  to  the  occupancy,  or,  in  other  words,  that  both  parts  of  the 
description  are  *co-extensive,  to  avoid  any  question  as  to  the  less 
■comprehensive  term  being  restricted. 

2.  Where  there  is  an  immediate  devise  to  a  class  of  persons,  who 
Intermediate  "^^7  ^'^^  ^®  '^^  cxistencc  at  the  death  of  the  testator, 
jprofits.  gg  (.g  j-jjg  children  of  A,  who  may  then  have  no  children, 
it  should  be  ascertained  what,  in  this  event,  is  to  become  of  the  inter- 
mediate profits.  In  the  absence  of  any  provision  of  this  nature,  they 
will  go  to  the  residuary  devisee  or  heir-at-law. 

3.  Where  the  subject  of  devise  is  a  mortgaged  estate,  inquiry  should 
Mortgaged  ^  made,  whether  the  devisee  is  to  take  it  [freed  from] 
lands.  ^.jjg  mortgage;  aud,  if  so,  words  should  be  used  [dis- 
tinctly-conferring on  him  the]  right  to  have  it  exonerated  out  of  the, 
testator's  other  property,  (a) 

4.  Another  question  which   may  be  proper,  under  some  circum- 

stances, is,  whether  any  specific  fund,  constituted  of  real 
debtsllega-        or  personal  estate,  is  to  be  appropriated  for  payment  of 

debts,  funeral  and  testamentary  expenses,  and  legacies ; 
and  it  should  always  be  stated,  whether  a  fund  so  appropriated,  is  to 
exempt  the  general  personal  estate  from  being  first  applied,  as  is 
generally  intended,  though  the  intention  frequently  fails  for  want  of 
;an  explicit  expression  of  it. 

II.  In  relation  to  the  objects  of  gift. — When  a  testator  proposes  to 

make  a  disposition  of  his  property  in  favor  of  his  wife 

w™e™n°™  ™     and  children  (naturally  the  first  objects  of  his  regard,) 

several  modes  of  disposition  present  themselves.     One  is, 

to  give  the  income  to  the  wife  for  life,  clothed  or  not  with  a  trust  for 

the  maintenance  of  the  children,  and  to  give  the  inheritance  or  capital 

£(«)  See  17  and  18  Vict.,  c.  113,  ante  p.  *646.] 
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to  the  children  equally,  subject  or  not  to  a  power  in  the  wife  of 
fixing  their  shares,  or  limiting  the  property  to  some  in  exclusion  of 
others,  as  she  may  think  proper.  Another  mode  is,  to  give  the  wife' 
and  children  iniiimiiMie  absolute  interest  in  the  property  in  certain 
proportions,  accoidiug  to  the  nature  of  the  distribution  of  personal 
property  under  the  statute  in  case  of  intestacy ;  but  this  mode  of 
disposition  is  less  frequently  adopted  than  the  former.  To  empower 
the  widow  to  regulate  the  shares,  is  often  found  convenient,  not  only 
as  it  preserves  her  influence  over  her  children,  but  because  it  enables- 
her  to  adii|)t  the  disposition  of  the  proi)erty  to  their  various  exigencies- 
at  tiie  period  of  her  death,  and  it  has,  morepver,  a  salutary  effect  in 
restraining  the  children  from  disposing  of  their  reversionary  interests.. 
Where  the  children  do  not  take  absolutely  vested  interests  until  their 
majority  or  marriage,  it  is  useful  to  confer  a  power  on  the  trustees,, 
with  the  consent  of  the  widow,  or  other  person  taking  the  prior  life 
interest,  to  advance  some  proportion  (the  maximum  of  which  is  usually 
fixed  at  half  or  one-third)  of  their  presumptive  shares,  in  order  ta 
place  out  the  sons  as  apprentices,  &c.,  or  for  other  such  purposes.. 
Even  where  the  children  take  vested  [i.  e.,  absolutely  vested)  interests 
at  their  birth,  a  power  of  advancement  may  be  requisite  where  the 
prior  legatee  for  life  is  a  married  woman  restrained  from  alienation,, 
and,  therefore,  incompetent  to  accelerate  the  payment  of  the  shares 
by  relinquishing  her  life  interest.  In  no  other  case  can  the  power  be 
wanted  under  such  circumstances. 

1.  The  obvious  inquiries  (in  addition  to  those  immediately  sug- 
gested by  the  preceding  remarks)  to  be  made  of  a  testa-  ^^  regard  to 
tor,  of  whose  bounty  children  are  to  be  objects,  are — at  '*'i<i"^™>  ^■ 
what  ages  their  shares  are  to  vest ; — whether  the  income  or  any  portion 
of  it  is  to  be  applied  for  maintenance  until  the  period  of  vesting,  and 
if  not  all  applied,  what  is  to  become  of  the  excess  ?  whether,  if  any 
child  die  in  the  testator's  lifetime,  or  subsequently,  before  the  vesting 
age,   leaving   children,  such   children  are  to  be  substituted  for  the 
deceased  parents.     If  the  vesting  of  the  shares  be  postponed  to  the 
death  of  a  prior  tenant  for  life,  or  other  possible  remote  period,  the 
necessity  for  providing  for  such  events  is  of  course  more  urgent ;  and 
in  that  case  it  should  also  be  ascertained,  whether,  if  the  objects  die. 
leaving  grandchildren;  or  more  remote  issue,  but  no  children,  such, 
issue  are  to  stand  in  the  place  of  their  parent. 

2.  If  any  of  the  objects  of  the  gift  (whether  of  real  or  personal 
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property)  be  females,  or  the  eift  be  made  capable  of  corn- 
Daughters' or  f     j/       M  •      xi,  e  1   J     • 
•other  females'    preheiidiiig  them,  as  in  the  case  oi  a  general  devise  or 


bequest  to  children,  it  should  be  suggested,  whether  their 
shares  are  not  to  be  placed  out  of  the  power  of  husbands ;  i.  e.,  limited 
to  trustees  for  their  separate  use  for  life,  subject  or  not  to  a  restriction 
on  alienation  (which,  however,  is  a  necessary  concomitant  to  give  full 
effect  to  the  intention  of  excluding  marital  influence,)  with  a  power  of 
disposition  over  the  inheritance,  or  capital,  as  the  case  may  be;  and 
if  it  be  intended  to  prevent  that  power  of  disposition  from  being  exer- 
cised, under  marital  influence,  without  the  possibility  of  retraction, 
it  should  be  confined  to  dispositions  by  wiU,  which  being  ambulatory 
during  her  life,  can  never  be  exercised  so  as  to  fetter  her  power  of 
alienation  over  the  property. 

3.  If  the  devise  be  of  the  legal  estate  of  lands  of  inheritance  to  a 
"Uses  to  re-  man,  it  should  be  inquired  (though  the  affirmative  may 
vent  dower.  \^q  presumed  in  the  absence  of  instructions)  whether  t-hey 
are  to  be  limited  to  uses  to  bar  the  dower  of  any  wife  to  whom  he  was 
married  on  or  before  the  1st  of  January,  1834. 

4.  If  a  gift  be  made  to  a  plurality  of  persons,  it  should  be  inquired 

whether  they  are  to  take  as  joint  tenants,  or  tenants  in 
common ;  or,  in  other  words,  whether  with  or  without 
survivorship ;  though  it  is  better  in  general,  where  survivorship  is 
intended,  to  make  the  devisees  tenants  in  common,  with  an  express 
limitation  to  the  survivors,  than  to  create  a  joint  tenancy,  which  may 
be  severed. 

5.  In  all  cases  of  limitations  to  survivors,  it  should  be  most  clearly. 

and  explicitly  stated  to  what  period  survivorship  is  to  be 
period  re-        "  referred;  that  *is,  whether  the  property  is  to  go  to  the 
persons  who  are  survivors  at  the  death  of  the  testator,  or 
at  the  period  of  distribution.     It  should  always  be  anxiously  ascer- 
tained, that  the  testator,  in  disposing  of  the  shares  of  dy- 
to  oSS  of      ing  devisees  or  legatees  among  surviving  or  other  objects, 
does  not  overlook  the  possible  event   of  their   leaving 
children  or  other  i.ssue.     There  can  be  little  doubt  that  in  many  cases 
of  absolute  gifts  to  survivors,  this  contingency  is  lost  sight  of.     This 
observation,  in  regard  to  the  unintentional  exclusion  of  issue,  applies 
to  all  gifts  in  which  it  is  made  a  necessary  qualification  of  the  objects 
that  they  should  be  living  at  a  prescribed  period  posterior  to  the  tes- 
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tator's  decease,  and  in  respect  of  whom,  therefore,  the  same  caution 
may  be  suggested. 

6.  It  may  be  observed,  that  where  interests  not  in  possession   are 
■created,  which  are  intended  to  be  contingent  until  a  given 

■event  or  period,  this  should  be  explicitly  stated  ;  as  a  con- 
trary construction  is  generally  the  result  of  an  absence  of  expression. 
Explicitness,  generally,  on  the  subject  of  vesting,  cannot  be  too  strongly 
urged  on  the  attention  of  the  framers  of  wills. 

7.  Where  a  testator   proposes  to  recommend  any  person    to   the 
favorable  regard  of  another  whom  he  has  made  the  object 

-of  his  bounty,  it  should  be  ascertained  whether  he  in-  eommenda- 
tends  to  impose  a  legal  obligation  on  the  devisee  or  lega- 
tee in  favor  of  such  person,  or  to  express  a  wish  without  conferring  a 
right.  In  tlie  former  case,  a  clear  and  definite  trust  should  be  created  ; 
and  in  the  latter,  words  negativing  such  a  construction  of  the  testator's 
■expressions  should  be  used.  Equivocal  language  in  these  cases  has 
^iven  rise  to  much  litigation. 

Lastly.  It  may  be  suggested,  that  where  a  testator  is  married,  and 
has  no  children,  unless  provision  be  made  in  his  will  for 

,  .  .  .  .     ,  ,  ,  Making -will 

•chuclren  coming  m  esse,  or  it  be  unreasonable  to  contem-  conditional  on 

1 .  .   .  .  .  testator's 

plate  his  having  issue,  the  dispositions  of  his  will  should  leaving  no 
be  made  expressly  contingent  on  his  leaving  no  issue  sur- 
viving him ;  for,  as  the  birth  of  children  alone  is  not  a  revocation, 
they  may  be  excluded  under  a  will  made  when  their  existeuc«  was  not 
•contemplated  ;  and  cases  of  great  hardship  of  this  kind  have  sometimes 
■arisen  from  the  neglect  of  testators  to  make  a  new  disposition  of  their 
property  at  the  birth  of  children;  indeed,  it  has  sometimes  happened, 
that  a  testator  has  left  a  child  en  ventre,  without  being  conscious  of 
the  fact ;  for  the  same  reason'  provisions  for  the  children  of  a  married 
testator,  who  has  children,  should  never  be  confined  to  children  in  esse 
at  the  making  of  the  will.  A  gift  to  the  testator's  children  generally 
will  include  all  possible  objects.  Where,  however,  the  gift  is  to  the 
children  of  another  person,  and  it  is  intended  (as  it  generally  is)  to  in- 
clude all  the  children  thereafter  to  be  born,  terms  to  this  effect  should 
be  used,  unless  a  prior  life  interest  is  given  to  the  parent  of  such  chil- 
dren ;  in  which  case,  as  none  can  be  born  after  the  gift  to  them  vests 
in  possession,  which  is  the  period  according  to  the  established  rule  of 
ascertaining  the  objects,  none  can  be  excluded. 

*To  the  preceding  suggestions,  it  may  not  be  useless  to  add,  that  it 
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is  in  general  desirable,  that  professional  gentlemen  taking 
sons  throufh      instructions  for  wills  should  receive  their  instructions  im- 

whom  instruc-  ti/»  i  i»i/» 

tionsarere-       mediately  irom  the  testator  himself,  rather  than  from 

ceived. 

third  persons,  particularly  where  such  persons  are  inter- 
ested. In  a  case  in  the  Prerogative  Court,  (6)  Sir  J.  Nicholl  "  admon- 
ished professional  gentlemen  generally,  that  where  instructions  for  a 
will  are  given  by  a  party  not  being  the  proposed  testator,  a  fortiori 
where  by  an  interested  party,  it  is  their  bounden  duty  to  satisfy 
themselves  thoroughly,  either  in  person,  or  by  the  instrumentality  of 
some  confidential  agent,  as  to  the  proposed  testator's  volition  and 
capacity,  or  in  other  words,  that  the  instrument  expresses  the  real 
testamentary  intentions  of  a  capable  testator,  prior  to  its  being  executed 
de  facto  as  a  will  at  all." 
(6)  Kogers  v.  Pittis,  1  Add.  46. 
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*THE  STATUTE  OF  WILLS/ 


1  Vict.,  cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills. 

[July  3d,  1837.] 


explanation  of  terms. 


Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  the  present  parliament  assembled,  and  by  the  certai'n  words 
authority  of  the  same,  That  the  words  and  expressions  *"    '°^ 
hereinafter  mentioned,  which  in  their  ordinary  signification  have  a 


1.  "  The  power  to  dispose  of  property 
by  will,"  said  Judge  Gray  in  Brettun  v. 
Fox,  100  Mass.  234,  "  is  neither  a  natural 
nor  a  constitutional  right,  but  depends 
wholly  upon  statute  and  may  be  conferred, 
taken  away  or  limited,  and  regulated  in 
whole  or  in  part  by  the  legislature." 
Whatever  theory  we  may  adopt  as  to  the 
origin  of  wills  and  of  the  law  that  gov- 
erns them,  they  have  become,  as  regards 
their  execution  and  probate  wholly,  and 
as  regards  their  construction  largely,  the 
creatures  of  statute  law. 

I.  English]  Statutes.— It  is  needless 
to  say  that  no  English  statute  as  late  as 
that  of  Victoria  has  any  validity  as  such 
in  the  United  States.  Many  of  its  provi- 
sions, however,  are  taken  from  earlier 
English  statutes  or  have  been  enacted  by 


American  legislatures.  In  some  states 
force  has  been  given  by  statute  to  certain 
English  statutes  enacted  prior  to  the 
Eevolution  or  prior  to ,  the  settlement 
of  the  states.  Thus  by  the  charter  of 
Charles  II.  to  William  Penn  the  statutes 
of  32  Hen.  VIII.  and  34  and  35  Hen. 
VIII.,  above  mentioned,  were  made  the 
law  of  Pennsylvania.  Lewis  v.  Maris,  1 
Dall.  (Pa.)  287.  This  was  done  in  1712 
by  South  Garolina  by  an  act,  (2  Stats,  at 
Large,  p.  401,)  which  enumerates  among 
others  the  statutes  of  27  Hen.  VIII.,  c. 
10;  84  and  35  Hen.  VIIL,  c.  5,  U  14, 15  ; 
29  Car.  II.,  c.  3  ;  3  and  4  W.  &  M.,  c.  14 ; 
and  25  Geo.  II.,  c.  6.  In  Virginia  a  sim- 
ilar provision  was  contained  in  the  ordi- 
nances of  convention  A.  D.  1776,  c.  5,  §  6, 
(9  Hen.  Stats,  at  Large  127,)  applying  to 
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more  confined  or  different  meaning,  shall  in  this  act,  except  where 

the  nature  of  the  provision  or  the  context  of  the  act  shall  exclude 

such  construction,  be  interpreted  as  follows :  (that  is  to 

say,)  the  word  "  will  "  shall  extend  to  a  testament,  and  to 

a  codicil,  and  to  an  appointment  by  will  or  by  writing  in  the  nature 


all  English  statutes  prior  to  4  James  I. 
"  in  aid  of  the  common  law  and  not  local 
in  their  character."     This  was  repealed 
in  1792,  (Kev.  Code,  c.  147,  p.  291,)  and 
re-enacted  in  1873  by  the  code  of  that 
year.     (Tit.  IX.,  u.  15,  §  2.)     In  Missouri 
it  was  provided  in  1815,  (Pamph.  L.,  p. 
32,)  that  all  British  statutes  "prior  to  4 
James  I.  "  which  are  of  a  general  nature, 
not  local  to  the  kingdom,  which  statutes 
are    not    repugnant   to,   or    inconsistent 
with,    the    constitution    of   the    United 
States,  the  .constitution  of  this  state  or 
the   statute  laws  in  force  for  the  time  be- 
ing, shall  be  the  rule  of  action  and  deci- 
sion "  in  Missouri.     This  law  was  re-en- 
acted in  1855,  (R.  S;  1020,  i  1,)  in  1865, 
(Gen.  Stats.,  p.  558,  §  1,)  and  in  1879y  (1 
E.  S.,  p.  521,  §  3117.)    This  statute  in- 
cluded also  the  adoption  of  the  English 
common  law,  which  then  took  the  place 
of  the  Spanish  law  previously  governing 
the  territory  of  Louisiana.    In  'Illinois 
English  statutes  prior  to  4  James  I.,  ex- 
cept 43  Eliz.,  c.  6,  §  2 ;  13  Eliz.,  i;.  8  ;  and 
37  Hen.  VIII.,  c.  9,  are  declaied  to  be  in 
force.     (R.  S.  1845,  c.  62,  §  1.)     This  act 
was  repealed  in   1874.     (Rev.  Stats.,  p. 
1013.)     The    same   statute    appears    in 
Indiana.     (E.  S.  1838,  c.  60,  p.  398,  and  1 
Stals.   1870,  p.  415.)     In   West  Virginia 
{Code  1868,  p.  91,  c.  13,  §  6,)  such  English 
statutes  are  preserved  as  were  in  force  in 
Virginia  June  20th,  1863.    In  Maryland 
in  1809  Chancellor  Kilty  made  report  to 
the  legislature  of  "such  English  statutes 
as  existed  at  the  time  of  the  first  emigra- 
tion of  the  people  of  Maryland,  and  which 
before  the  fourth  day  of  July,  1776,  by 
•experience  had  been  found  applicable  to 
their  local  and  other  circumstances  and 
of  such  others  as  have  been,  since  such 


emigration,  made  in  England  or  Great 
Britain  and  had  been  introduced,  used 
or   practiced  by  the  coni-ts  of  law   or 
equity  in  this  state."    This   report  was 
made  in    compliance  with    an    original 
resolution  passed  by  the  Maryland  legis- 
lature in  1794,  and  was  afterwards  pub- 
lished by  legislative  authority.     Among 
these  statutes  is  published  29  Car.  II.,  c. 
3,  but  not  27  Hen.  VIII.,  c.  10,  or  34  and 
35  Hen.  VIII.,  c.  5,  both  of  which   had 
been  already  substantially  made  part  of 
the  laws  of  Maryland  in  1798.    A  like 
list  of  English  statutes  in  force  in  North 
Carolina  (1  Laws  N.  C.  17)  includes  20 
Hen.  IIL,  o.  2;  27  Hen.  VIII.,  v;.  10;  32 
Hen.  VIII.,  c.  1 ;   and   34  and  35^  Hen. 
VIII.,  p.  5,  and  in  Georgia  27  Hen.  VIII., 
c.  10  (Schley  163) ;  32  Hen.  VIIL,  c.  1 
(Sch.  188) ;  34  and  35  Hen.  VIII.,  c.  5 
(Sch.  205)  ;  29  Car.  II.,  u.  3  (Set.  252) ; 
3  and  4  W.  &  M.,  «.  14  (Sch.  282)  ;  and 
25  Geo.  II.,  c.  6  (Sch.  384.)     In  the  ab- 
sence of  statute  giving  force  to  these  Eng- 
lish statutes  or  making  other  provision 
for  the  same  matter,  such  statutes  as  are 
applicable  to  our  situation  and  "  were  in 
force  at  the  time  of  the  emigration  of  our 
ancestors,"  form  part  of  the  common  law 
of  all  those  states  which   were  British 
territory  before  the  Revolution.  Common- 
wealth V.  Leach,  1  Mass.  59.     But  in  some 
states  the  force  of  British  statutes  has 
been   expressly  taken   away  by  statute : . 
Kentucky  (Rev.  Stat.  1851,  p.  177) ;   JVei» 
Jersey  in  1799   (Pat.  Rev.  436,  ?  4  ;  Eev. 
Stat.  1821,  p.  727,  ?J  2,  3; ;  and  Neio  York 
in  1828  (3  Rev.  Stat.  1119,  §  3.)     See  also 
vol.  I.,  p.  382,  note  1,  of  this  work. 

II.  What  Law  Governs,  where  there 
is  a  conflict  of  laws,  is  the  first  question 
to  be  determined,  and  often  a  difficult  one. 
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■of  a  will  in  exercise  of  a  power;   and  also  to  a  disposition  by  will 
and  testament  or  devise  of  the    custody  and   tuition  of  any  child, 
by  virtue    of   an    act    passed   in    the    twelfth    year  of  j^^,^  jj 
the   reign  of  King   Charles  the  Second,  entitled  "An  ''■^• 
act  for  taking  away  the  Court  of  Wards  and'  Liveries,  and  Ten- 


The  following  general  rules,  in  the  ab- 
sence of  statute,  may  be  considered  estab- 
lished : 

1st.  Testanwntary  Gipacity.  As  to  per- 
soTial  •property  the  law  of  the  testator's 
domicile  governs,  Bremer  v.  Freeman,  10 
Moo.  P.  C.  306  (A.  D.  1857) ;  Story  Confl. 
L.,  II  52,  61,  465 ;  Roberts'  Will,  8  Paige 
•525  '(1840) ;  Schultz  o.  Dainbmann,  3 
Bradf.  379  (1855) ;  Price  jj.  Dewhurst,  8 
■Sim.  299, 4  My .  &  Cr.  76  ( 1837. )  And  by 
,  that  is  meant  his  last  domicile,  Whart. 
■Confl.  L.,  ?  569 ;  Story  Confl.  L.,  I  69.  But 
if  at  the  time  of  making  a  will  the  testa- 
tor lacked  capacity  by  his  then  domicile, 
the  civil  law  suffered  no  subsequent 
•change  of  domicile  to  give  effect  to  the 
will,  Whart.  Confl.  L.,  g  575.  The  rule  pre- 
ferring the  lex  domicilii  to  the  lex  rei  sites 
in  determining  testator's  capacity  to  dis- 
pose of  "  movables,"  has  been  matter  of 
grave  dispute  among  expounders  of  the 
•civil  law,  Whart.  Confl.  L.,  §  571,  note  e. 
And  where  the  will  is  in  execution  of  a 
power,  the  law  of  the  place  of  execution 
of  the  instrument  creating  the  power 
:gOTerns,  Peillon  v.  Brooking,  25  Beav. 
.218  (1858.)  As  to  real  property  it  is 
■claimed'  by  many  civil  jurists  that  capa- 
city to  dispose  of  it  by  will  or  otherwise, 
is  to  be  determined  by  the  lex  domieilii, 
Story  Confl.  L.,  ^  52,  et  seq.,  432,  et  seq. 
By  the  common  law,  however,  it  is  well 
settled  that  the  lex  rei  sitx  controls.  Story 
Confl.  L.,  I  431 ;  Whart.  Confl.  L.,  §  569. 

2d.  Form  and  Manner  of  Execution.  As 
to  personal  property  in  the  absence  of  stat- 
utory provisions,  the  lex  domicilii  governs, 
(although  tills  was  once  warmly  disputed,) 
Story  Confl.  L.,  ?  465;  Sill  v.  Woiswick, 
1  H.  Bl.  690;  Countess  of  Ferraris  v. 
Hertford,  3  Curteis  468  (1843);  Price  v. 


Dewhurst,  8  Sim.  299,  4  My.  &  Cr.  76 
(1837) ;  Kil  Patrick  v.  Kilpatrick,  6  B.  P. 
C.  Toml.  584,  cit.  (1787.)  And  this  has 
long  been  established  as  the  American 
rule,  Desesljats  v.  Berquier,  J.  Binn.  336 
(1808) ;  Dixon  v.  Eamsay,  3  Cranch  319 
(1806) ;  Mootrie  v.  Hunt,  3  Bradf.  322, 23 
N.  Y.  394  (1855) ;  Whart.  Confl.  L.,  g 
585.  And  has  been  made  so  by  statute 
expressly  in  the  District  of  CohmMa 
(1857,  Revi  Code,  c.  52,  §  9);  Kansas 
(1855,  T.  L.,  c.  164,  I  33,  or  according  to 
Kansas  law) ;  West  Virginia  (1868,  Code, 
c.  77,  §  5.)  For  these  and  other  statutes, 
see  infra.  It  was,  nevertheless,  questioned 
in  England,  as  late  as  1823,  whether  an 
Englishman  could  so  exuere  patriam  as  to 
subject  his  will  to  the  law  of  «  foreign 
domicile,  while  failing  to  conform  to  the 
requirements  of  English  law.  Curling  v. 
Thornton,  2  Add.  Eccl.  21.  The  more 
recent  English  cases  have  adhered  to  the 
rule  sustaining  the  law  of  domicile.  And 
in  case  of  change  of  domicile  after  making 
of  will,  the  law  of  the  last  domicile  pre- 
vails, Whart.  Confl.  L.,  586 ;  Desesbats  v. 
Berquier,  1  Binn.  336 ;  Nat  v.  Coons,  10 
Mo.  543  (1847) ;  Moultrie  v.  Hunt,  23  N. 
Y.  394.  But  in  1861  it  was  provided  by 
Lord  Kingsdown's  act,  24  and  25  Vict.,  c. 
114,  ?  3,  that  no  will  shall  become  re- 
voked or  otherwise  invalid  by  reason  of 
any  subsequent  changes  of  domicile  (and 
so  in  N.  Y.  Laws  1876,  p.  93,  ?  3.)  Wills 
of  personal  property  in  execution  of  a, 
power  form  an  exception  to  the  above  rule 
as  to  the  control  of  the  lex  domicilii,  Tat- 
nall  V.  Hankey,  2  Moo.  P.  C.  342  (1838) ; 
In  re  Hallyburton,  L.  E.,  1  P.  &  D.  90 
(1866) ;  Van  Wert  v.  Benedict,  1  Bradf. 
114  (1850.)  In  Crookenden  v.  Fuller,  1 
Sw.  &  Tr.  441  (1859),  the  contrary  rule 
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ores  in  Capite  and  by  Knight's  Service,  and  Purveyance,  and  for 
settling  a  Revenue  upon  his  Majesty  in  lieu  thereof,"  or  by  virtue  of 
14  and  15  Car  ^°  ^'^^  passed  in  the  parliament  of  Ireland  in  the  fourteenth 
■"•  ('•)  and  fifteenth  years  of  the  reign  of  King  Charles  the  Sec- 

ond, entitled,  "An  act  for  taking  away  the  Court  of  "Wards   and 


•was  held.  This  case  is  said  to  he  "  incor- 
rect," Wms.  Ex'rs  {6th  Am.  ed.)  439,  n. 

As  to  real  property  in  'the  absence  of 
statutory  provision.'!,  the  lexrei  site  controls 
the  form  and  manner  of  execution,  Coppin 
V.  Coppin,  2  P.  Wms.  291  (1725) ;  U.  S.  v. 
Crosby,  7  Cranch  115  (1812);  Irwin's 
Appeal,  33  Conn.  128  (1865.) 

As  to  both  real  and  personal  property, 
questions  relating  to  the  execution  of  a 
•will  are  governed  by  the  law  in  force  at 
the  time  of  execution.  Price  v.  Brown,  1 
Bradf.  291.  And  this  is  expressly  pro- 
vided by  statute  in  Massachusetts  (1838, 
P.  L.  2S8;  1859,  G.  S.,  c.  92,  ?  7,)  and 
Hhode  Island  (1872,  G.  S.  374,  ?  9.) 

The  rule  as  to  the  law  governing  the 
execution  of  wills  of  personal  property, 
was  changed  in  England  by  Lord  Kings- 
down's  act  in  1861  (see  vol.  I.,  p.  13,) 
which  provides  that  wills  of  personal 
property,  made  by  British  subjects,  shall 
be  valid  if  executed  according  to  the  law 
either  of  the  testator's  domicile  or  of  the 
place  where  the  will  was  made,  or  accord- 
ing to  the  law  then  in  force  in  the  place 
of  testator's  original  domicile. 

Provision  was  made  at  an  early  day  in 
one  or  two  of  the  states,  for  the  admission 
in  eifidence  of  foreign  wills  by  copy  of  will 
and  probate.  Thus,  by  act  of  1713  in 
New  Jersey  (Pat.  5 ;  AUin.  28)  wills  proved 
in  Great  Britain  or  the  British  Colonies 
were  made  provable  in  this  way.  In  1759 
a  similar  statute  in  South  Carolina  (4  Stats. 
102)  extended  the  same  manner  of  proof 
to  all  foreign  probated  wills.  So  in  1815 
in  Arkansas  (Comp.  L.  556,  §  10,)  and  in 
1822  in  Florida  (Laws  1822,  p.  52,  §  6,) 
and  in  1858  in  Georgia  (Code,  ?  2398;  ed. 
1873,  ?  2432.) 

Afterwards  provision  was  made  for  re- 


cording foreign  wills  as  evidence  of  title 
merely.  As  early  as  1807,  by  the  ordi- 
nance for  the  government  of  the  Territory 
of  Louisiana  (then  embracing  the  states- 
of  Arkansas,  Colorado,  Iowa,  Kansas, 
Louisuma,  Minnesota,  Missouri,  Nebraska 
and  Oregon,  with  all  the  other  territory 
ceded  to  the  United  States  in  1803,)  it  was 
provided  that  a  copy  of  a  foreign  probate 
might  be  recorded,  and  should  then  be 
"  good  and  available  in  law  for  the  grant- 
ing, conveying  and  assuming  of  titles," 
&c.  This  was  re-enacted  in  Missouri  in 
1808  (1  Terr.  L.,  p.  145,  §  30,)  ,1814  (1 
Terr.  L.,  p.  135,  §  34,)  1821  (1  T.  L.,  p. 
786,  ?  11,)  1825  (B.  L.,  p.  790,  ?  11),  1835- 
(E.  S.,  p.  617,  i  20,)  1845  (R.  S.,  p.  1078, 
|§  36,  37,)  1855  {R.  S.,  c.  167,  |§  35,  36,) 
1865  (G.  S.,  c.  131,  §§  34,  35,)  and  in 
1879  (E.  S.,  c.  71,  ??  3993,  3994.)  By  thfr 
^ct  of  1835  above  cited,  and  subsequent 
acts,  such  foreign  probate  is  subjected  to 
contest  in  Missouri,  and  by  act  of  1843 
(P.  L.  150,  ?  2,)  such  acts  are  extended  to 
the  wills  of  aliens,  having  been  fbrmerly 
restricted  to  United  States  citizens.  By 
laws  of  Michigan  in  1809  (P.  L.  28,  ?  62,) 
u.  copy  of  foreign  probate  might  be  re- 
corded and  thereupon  have  "the  same 
force  and  effect  as  the  filing  and  recording 
of  the  original  will  proved  and  allowed 
in  the  same  court."  See  to  same  effect 
Comp.  L.  1871,  p.  1375,  §5  21-23.  So  by 
law  of  Kentucky  in  1820  (P.  L.,  p.  112.) 
re-enacted  in  1842  (P.  L.,  p.  21,)  with 
provision  as  in  Michigan  statute  (supra) 
and  subjecting  such  probate  (as  in  Mis- 
souri) to  contest  in  Kentucky.  So  in 
Florida  by  act  of  1823  (P.  L.,  p.  101,  g  9,) 
re-enacted  in  1828  (P.  L.  144,  §  60) ;  and 
in  Tennessee,  act  of  1823  (P.  L.,  c.  31,  ?  1,) 
re-enacted  in  1871  (Como.  Stat.,  ?  2184)  ^ 
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Ijiveries,  aud  Tenures  in  Capite  and  by  Knight's  Service,"  and  to  any- 
other  testamentary  disposition  ;   and  the  words  "  real  es-  ..jj^j^j 
tate  "  shall  extend  to  manors,  advowsons,  messuages,  lands,  ^'''''■«" 
tithes,  rents  and  hereditaments,  whether  freehold,  customary  freehold, 
tenant-right,  customary  or   copyhold,  or   of  any  other   tenure,  and 


and  in  Ohio  by  act  of  1840  (38  L.  120,  § 
28,)  applying  only  to  wills  executed  and 
proved  in  the  United  States,  and  giving 
them  "  the  same  validity  in  law  as  wills 
made  in  conformity  with"  the  laws  of 
Ohio.  This  law  has  been  since  re-enacted 
in  1852  (50  L.,  p.  297,  i  26,)  1878  (75  L., 
p.  838,  ?  25,)  and  1880  (Eev.,  §  5937.)  An 
earlier  act  (1839,  37  L.  57,)  applied  only 
to  wills  proved  in  the  United  States  ac- 
cording to  the  lex  loai,  and  declared  such 
wills  to  be  of  "  the  same  validity  in  law  as 
wills  made  in  conformity  with  the  laws '' 
of  Ohio.  For  similar  provisions  as  to 
wills  executed  out  of  the  United  States, 
see  act  of  1840,  infra.  And  in  Iowa  by  act 
of  1843  (P.  L.  669,  §  15,)  applicable  only 
±0  probates  according  with  the  lex  loci,  re- 
enacted  in  1873  (Code,  §  2351,)  wills 
might  be  recorded  as  evidence ;  and  in 
Hebraska  by  act  of  1855  (P.  L.  63,  I  60,) 
j-e-enacted  in  1856  (P.  L.  98,  I  45,)  1860 
i(K.  S.,  c.  5,  I  22,)  1866  '(B  S.,  c.  14,  I 
144,)  and  1873  (G.  S:,  c.  17,  §  144.)  And 
it  was  further  provided  by  act  of  1856 
(P.  L.  99,  ?  48,)  and  the  subsequent  acts 
of  1860  (E.  S.,  c.  5,  I  24,)  1866  (R.  S.,  c. 
14,  I  146,)  and  1873  (G.  S.,  c.  17,  §  148,) 
that  such  will  and  probate  "should  have 
the  same  force  and  effect  as  if  originally 
provtd  and  allowed"  in  Nebraska.  A 
.similar  act  was  passed  in  Colorado  in  1861 
(P.  L. 401, 1  9,)  to  be  "as  good  and  avail- 
able" as  thougli  made  aud  proved  in  Col- 
orado. So  in  1877  (G.  L.,  §  2814.)  In 
1864  a  provision  of  the  same  sort  itas 
made  in  New  York  (P.  L.  746),  amended 
in  1878  so  as  to  require  satisfactory  proofs, 
and  exiended  in  1872  (P.  L.  1627)  to  future 
wills;  and  in  1866  in  New  Jersey  (P.  L. 
^26),  which  act  was  repealed  in  1872  (P. 
L,.  58;,  revived  in  1873  (P.  L.  168),  and 


re-enacted  in  the  Revision  of  1874  (p.  757, 

I  26.)  So,  too,  in  Callfomiain  1872  (Code, 
i  11,322);  and  in  North  Carohna  in  1873 
(Bat.  Rev.,  u.  119,  §  21,)  this  act  lequiring 
wills  serving  as  evidence  of  title  to  real 
estate  to  be  executed  and  to  ap|iear  to  be 
executed  according  to  North  Carolina  law. 
In  Wisconsin  the  act  of  1876  (c.  58,  p.  124,) 
makes  a  foreign  probate,  good  by  the  lex 
loei  and  recorded,  "  as  valid  and  effectual 
as  evidence  of  title"  as  if  proved  in  Wisr 
consin.  See,  too,  acts  of  1877  (P.  L.  8 
and  92.) 

Statutory  provision  has  also  been  made 
in  nearly  all  of  the  states  for  proving  /o)'- 
eign  wills  by  acetnplijfed  copy  of  the  foreign 
probate  (or  in  some  cases,  if  no  foreign  pro- 
bate is  required,  by  copy  of  ^notarial 
record,)  and  this  is  generally  by  order  of 
court  on  public  notice,  and  may  be  accom- 
panied by  letters  testamentary  issued  on 
such  new  probate.  Provision  of  this  sort 
was  made  in  Kefntudty  as  early  as  1748  and 
1785,  re-enacted  in  1797  (1  Litt.  611,  U 
13,  14.)  The  Revision  of  1851  and  1852 
(c.  106,  ?  31,)  annexes  the  condition  thaj; 
such  will  appear  to  have  been  executed  as 
a  valid  will  of  real  property  in  Kentucky. 
And  to  the  same  effect  without  the  condi- 
tion in  Massachusetts  in  1785,  (1  La\\rs 
246) ;  and  see  further  to  like  effect,  Rev. 
1836,  U  21-23;  Gen.  Stats.  1859,  c.  92, 

II  21-23  ;  1879,  p.  527,  by  which  last  act 
the  judge  of  probate  may  demand  addi- 
tional evidence  as  to  the  probate  of  a 
foreign  will;  and  by  act  of  1878  (P.  L. 
148),  foreign  probate  is  dispensed  with  in 
such  case,  unless  made  ■  essential  by  the 
foreign  law.  See  also  the  act  of  1843, 
infra.  So  in  Maryland  (Laws  of  1785,  c. 
46,  II  2-4;  1854,  c.  140,  Code  1860, 
I  327, )  probate  might  be  made  by  copy  of 
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whether  corporeal,  incorporeal  or  personal,  and  to  any  undivided  share 
thereof,  and  to  any  estate,  right  or  interest  (other  than  a  chattel  inter- 
"  Personal  ^^^)  therein  ;  and  the  words  "  personal  estate  "  shall  ex- 
estate."  ^gjj^  ^q  leasehold  estates  and  other  chattels  real,  and  also- 

to  moneys,  shares  of  government  and  other  funds,  securities  for  money,. 


foreign  will  and  probate,  and  foreign  pro- 
bate is  dispensed  with  (Ccfde  1860,  art. 
93,  g   324;  Kev.  Code  1878,  art.  49,  §? 
28,  31,)  if  not  required  by  foreign  law. 
In  Virginia,  in  1787,  (12  Stats.  504),  and 
again  in  1832  (P.  L.  57),  provision  was 
made  for  the  probate  of  foreign  probated 
wills  by  copy.    This  law,  as  being  in 
force  in  1863,  was  extended  to  West  Vir- 
ginia by  act  of  1863,  p.  136.    New  Hamp- 
shire passed  a  similar  act  in  1790  (P.  L. 
257),  re-enacted  in  1868  iP.  L.  131),  as  to 
which  act  see  infra.    So  Vermont  in  1797 
(Digested  Laws,  p.  145,  U  68,  69,)  re- 
enacted  in  1804  (P.  L.  126),  with  the 
provision  that  a  copy  should  have   the 
game  eflFect  as  the  original  will.    See  also 
Comp.  Stat.  1851,  p.  327,  U  21-24,  and 
Gen.  Stats.  1862,  c.  49,  |?  21-24.    And 
see  Comp.  L.  1821,  p.  334,  U  23,  24.    So 
North  Carolina  in  1802,  c.  623,  revised  in 
1821.    A  distinction  was  afterwards  made 
(C.  C.  P.,  ??  444,  445  ;  'Bat.  Kev.  1873,  c. 
119,  II  21,  22,)  between  foreign  will  of 
foreigners  and  of  North  Carolina  citizens, 
the  latter  being  provable  like  original 
wills,  by  copy  of  the  foreign  probate,  and 
the  former  being  only    provable    when 
executed    according    to  North   Carolina 
law,  and  such  fact  is  made  to  appear  in 
the  probate.  So  Alabama  in  1806  (Toulm. 
Dig.  883,  ?  14— Code  1852,  ?  1630— Code 
1876,  ?  2313.)     The  earliest  of  these  acis 
subjected  such  probate  to  contest  in  Ala- 
bama.   So  probate  by  copy  of  foreign 
probate  was  provided  for  in  Ohio  by  act 
of  1808   (6  L.  64,  ?§  12,  13,)  re-enacted 
'  in  1810  (8  L.  146),  1816  (14  L.  141),  1824 
(22  L.  119,  II  11,  12,)  and  1831  (29  L. 
242,  I  14i)     These  acts,  like  that  of  1839 
(37    L.    57),    supra,    contained     proviso 
making  them   "as  good  and  valid"  as 


wills  made  in  Ohio  are  declared  to  be,, 
and  also  subjected  such  probate  to  contest 
in  Ohio.    So,  too,  with  like  provision  as 
to  validity  the  statutes  of  Illinois,  1819 
(P.  L.  231, 1  23,)  1829  (R.  C.  194,  I  7,) 
1833  (P.  L.  614),  1845  (E.  S.  588,  ?  8,) 
and   1872   (E.  S.,  c.   148,  §   9.)     So  in. 
Maine  by  act  of  1821  (P.  L.   196),  re- 
enacted   in  1871   (P.    L.   507),   probate 
might  be  made  on  copy  of  foreign  pro- 
bate.    (For  provisions  as  to  manner  of 
execution  of  such  foreign  will,  see  infra.) 
So  in  Neui  Hampshire,  by  act  of  1822  (P.. 
L.  10,  2  11,)  but  not  as  to  real  property, 
unless  executed  according  to  New  Hamp- 
shire law.    In  the  later  act  of  1868  (P. 
L.  131),  it  is  provided  that  a  will  executed 
in  accordance  with  the  foreign  law  shall 
have  the  same  effect  as  if  in  conformity 
with  New  Hampshire  law.     So  in  New- 
Jersey  in  1825  (P.  L.  108),  and  in  1828 
(P.  L.  204),  re-enacted  in  1846  (Eev.  361,. 
I  1,)  and  in  1874  (E.  S.  757,  ?  23,)  such 
record,  and  the  copies  thereof,  to  "have 
the  same  force  and  effect  in  all  courts  of 
law  and  equity  as  such  record,  or  copies 
thereof,  would  have,  if  such  will  had  been 
proved  in  the  usual  manner  under  the 
laws  of  this  state."     So  in  Canneclieui  by 
act  of  1830  (P.  L.  103.)     And  see  1863,. 
P.  L.  7 ;  1866,  G.  g.  401,  |  2,  and  1875, 
G.  S.  368,  I  2.     In  Penn.sylvania  the  act 
of  1832  (P.  L.  137),  provided  similarly 
for  probate  and  letters  testamentary  upon, 
copy  of  foreign  probate.     In  Indiana  the 
act  of  1829  (P.  L.  46,  J  33,)  required  the 
probate  to  have  been  made  in  accordance 
with  the  foreign  law.    See,  too,  acts  of 
1831  (P.  L.  273,  i  15,)  1838  (Eev.  314, 
?  15,)  1852  (E.  S.  313,  U  35,  36,)  and 
1876  (E.  S.  578.)     And  to  the  same  effect 
in  Tennessee,  the  act  of  1831  (c.  90,  §  12,> 
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(iK)t  being  real  estates,)  debts,  ehoses  in  action,  rights,  credits,  goods 
and  all  other  property  whatsoever  which  by  law  devolves  upon  the 
executor  or  administrator,  and  to  any  share  or  interest  therein;   and 
every  word  importing  the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  persons  or  *things  as  well 


re-enacted  in  ISSS  (Code,  §  2182.)  And 
in  Jmaa  by  act  of  1839  (P.  L.  471,  §  8,) 
which  requires  further,  that  tlie  foreign 
will  be  executed  and  proVed  according  to 
tlie  foreign  law,  and  makes  it  then 
"good  and  available  in  law  in  like 
manner  as  wills  made  and  executed  in 
this  territory."  The  statute  of  Wiscoimn 
in  1849  (R.  S.,  c.  66,  U  22-24,)  requires 
the  probate  to  be  in  accordance  with  the 
foreign  law,  and  gives  it  the  "  same  force 
and  effect  as  if  originally  proved "  in 
Wisconsin.  So  in  Minnesota  (E.  S.  1851, 
c.  53,  §5  22,  24;  1866,  Gen.  Stats.,  c.  47, 
§^  18,  20.)  In  Delaware  probate  may  be 
made  by  copy  of  foreign  will  and  probate 
(Eev.  Code  1852,  p.  272,  §  7 ;  same,  ed. 
1874,  p.  508.)  So  in  Illinois  it  was  en- 
acted in  1855  (P.  L.,  p.  44  ;  E.  S.  1872,  c. 
148,  J  10,)  that  foreign  wills,  whether 
probated  abroad  or  not,  might  be  ad- 
mitted to  probate  by  copy  "  in  the  same 
manner  and  upon  like  proof  as  if  the 
same  had  been  made,  executed  and  pub- 
lished in  this  state."  And  in  Kaunas  by 
act  of  1859  (P.  L.  646,  u.  131,  ?  20,)  re- 
enacted  in  1862  (Comp.  L.  903,  u.  215,) 
and  in  1865  (P.  I..  173,  c.  86,  i  29,)  to 
"  have  the  same  force  and  effect  as  if 
originally  proved  and  allowed"  in  the 
same  court.  So,  too,  1868,  G.  S.,  c.  117, 
5  27.  The  statute  of  Arkansas  in  1873 
(E.  S.,  ?  5784,)  requires  it  to  appear  in 
the  foreign  probate  that  the  foreign  will 
was  executed  as  a  valid  will  of  real  prop- 
erty in  Arkansas.  (But  see  acts  of  1838 
and  1847,  infra.)  See,  too,  the  statutes  of 
South  Carolina  in  1873  (E.  S.447.)  And 
Terns  (Pasch.  Dig.  1873,  ?  5517.)  And 
Georgia,  act  of  1874,  p.  83,  with  same 
provision  a-s  Arkansas  statute,  supra. 
Statutory  provision  has  also  been  made 


in  some  states  as  to  the  law  that  shall 
govern  the  execution  of  a  will.  In  some 
it  is  provided  that  the  execution  of  all 
foreign  wills  shall  be  according  to  the  law 
of  the  state  vjhere  the  properly  lies.  This 
was  required  by  the  law  of  1823  (P.  L. 
101,  §  9,)  in  Florida,  in  order  to  pass  title 
to  property  in  that  state.  So,  too,  the  act 
of  1828,'  p.  144,  §  60.  (But  see  act  of 
,1829,  infra.)  So  by  the  act  of  1822  in 
Neiti  Hampshire,  above  cited.  (And  see 
act  of  1868,  supra.)  So  in  Maine,  by  act 
o£  1821  (P.  L.  196) ;  but  see  acts  of  1866, 
1869  and  1871,  infra.  So  in  Iowa,  the  act 
of  1843  (P.  L.  669,  ^§15,  17,  above 
cited,)  provides  that  the  probate  by  copy 
of  foreign  probate  is  not  to  "  make  valid 
any  will  that  is  not  executed,  attested 
and  subscribed  in  the  manner  prescribed 
by  the  laws  of  this  teri'itory."  So  in 
California,  by  act  of  1850  (P.  L.  179,  ?  23,) 
and  Code  1872,  §  6285.  (But  see  infra. 
Code,  ??  1284,  1324.)  And  in  Indiana 
by  acts  of  1852  (E.  S.  313,  ?  37,)  and 
1876  (E.  S.  579,  |  37,)  as  to  wills  executed 
in  Indiana  and  proved  abroad. 

In  other  states,  by  statute,  as  at  common 
law,  foreign  wills  must  be  executed  ac- 
cording to  the  law  where  the  land  lies,  in 
order  to  pass  title  to  land.  This  is  now  the 
case  in  Missouri,  by  acts  of  1855,  (E.  S. 
1567,  c.  167,  i  34,)  1865,  (G.  S.  528,  c. 
131,  §  33,)  1879,  (E.  S.,  c  71,  ?  3992) ; 
in  Oregon,  by  E.  S.  1850,  i  35;  Deady 
Comp.  L.  1855,  p.  788  ;  and  in  New  York, 
(Code  Civ.Proc.  1880,  ?  2611.)  But  these 
states  differ  in  tlieir  law  as  regards  wills 
of  personal  property.  Thus  the  law  of 
New  York  originally,  by  act  of  1830,  (P. 
L.  389,  amending  1829,  E.  S.,  ?  68,)  re- 
quired that  such  wills,  executed  out  of 
New  York  state  by  no.i-.esidents,  should 
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as  one  person  or  thing;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male. 


Geuder. 


conform  to  the  law  of  the  place  of  execu- 
tion. This  was  changed  in  1876  (P.  L. 
93,  ?  2,)  to  a  law  validating  such  wills 
executed  in  New  York,  whatever  tlie  tes- 
tator's domicile,  and.such  wills  (§  1)  exe- 
cuted out  of  New  York,  in  the  United 
States,  Canada  or  Great  Britain,  if  exe- 
cuted in  conformity  with  the  law  of  New 
York,  of  the  domicile,  or  of  the  place  of 
execution  ;  and  it  was  further  enacted, 
that  change  of  domicile  after  execution  of 
the  will  should  not  invalidate  it.  This 
was  again  changed  by  the  Code  of  Civil 
Procedure  in  1880,  {§  2611,)  restricting 
section  two  above  to  non-residents,  and 
section  one  to  the  law  of  the  place  of  exe- 
cution, as  in  1830.  This  act  also  provided 
that  the  construction  of  wills  in  questions 
as  to  their  validity  should  be  governed  as 
to  real  property  by  the  law  of  New  York, 
and  as  to  personal  property  by  the  law  of 
the  testator's  domicile.  In  Oregon,  wills 
of  personal  property  may  be  executed 
either  according  to  the  law  of  Oregon 
or  law  of  place  of  probate  (K.  S.  1850,  § 
35 ;  Deady  Comp.  L.  1855,  p.  788.)  In 
Missoun  the  act  of  1855,  (K.  S.,  c.  167,  § 
34,)  re-enacted  in  1865,  (G.  S.,  u.  131,  g 
83,)  and  in  1879,  (R.  S.,  c.  71,  §  3992,) 
simply  provides  that  the  execution  of 
wills  of  real  property  shall  conform  to 
Missouri  law,  and  of  personal  property  to 
the  law  of  the  place  of  execution. 

In  many  other  states  statutory  provision 
has  been  made  for  giving  elTect  to  wills 
exemded  according  to  the  law  of  the  place  of 
execution.  The  following  statutes  are  ap- 
plicable to  wills  of  both  real  and  personal 
property :  In  Delaware,  by  acts  of  1700 
and  1706,  wills  made  out  of  the  province 
were  good  if  proved  within  a  limited 
time,  and  by  act  of  1749  (p.  449)  foreign 
wills  proved  in  England  or  the  British 
Colonies  were  valid,  if  proved  by  two 


witnesses.   By  the  Louisiana  code  in  1825, 
(art.   1589;    ed.  1870,   art.   1596,)   wills 
executed  according  to  the  lex  lod  were 
valid.    This  ■was  also  the  French  law.    So 
by  law  of  Florida  (1829,  ?  3) ;  and  Qm- 
necticut,  by  acts  of  1830  (P.  L.  303) ;  1863 
(P.  L.  7) ;  1866  (G.  S.  401,  i  2) ;  and  1875 
(G.  S.  368,  i  2.)     In  Missouri,  by  act  of 
1835  (K.  S.  617,  i  19,)  re-enacted  in  1845 
(K.  S.  1078,  §  35,)  wills  made  by  citizens 
of  the  United  States,  out  of  Missouri,  suf- 
ficed to  pass  title  to  property,  real  or  per- 
sonal, in  Missouri,  if  executed  and  proved 
either  according  to  the  law  of  Missouri 
or  the  law  of  the  place  of  execution.  This 
has  been  changed  by  later  statute.     (See 
supra.)    The  same  act  was  passed  in  Ar- 
kansas in  1838  (E.  S.,  §  36,)  and  re-enacted 
in  1847  (E.  S.,  §  36.)    Similarly,  in  Ohio, 
by  act  of  1840  (38  L.  120,  ?§  29-31,)  wills, 
other  than  of  an  alien,  executed,  proved 
and  allowed  out  of  the  United  States,  ac- 
cording to  the  law  of  the  place  of  execu- 
tion, might  be  proved  and  recorded  and 
have  "  the  same  force  and  effect "  as  if 
originally  proved    in    Ohio.     This    law 
was  re-enacted  in   1852  (50  L.  297,  g§ 
27-29,)    1878    (75    L.  838,   §§    26-28,) 
and    1880    (Rev.,    ?§     5938-5940.)      So 
in  Massachusetts,  by  act  of  1848  (P.  L. 
56),  wills  of  inhabitants  of  other  states, 
executed  out  of  the  State  of  Massachusetts 
in  conformity  with  the  law  of  the  place  of 
execution  may  be  proved  in  Massachu- 
setts and  avail  to  pass  title  to  property 
there.    To  same  effect  see  Gen.  Stats., 
1859,  c.  92,  §  8.     So  in  Kentucky  (E.  S. 
1851,  c.  106,  §  8 ;   G.  S.  1873,  p.  831,  c. 
113,  §  8.)     In  Maine,  by  act  of  1866  (P. 
L.  27),  a  will  of  a  Maine  citizen  executed 
out  of  the  state  and  offered  for  original 
probate  in  the  state,  is  valid  if  executed 
according,  to  the  law  of  the  place  of  exe- 
cution.    This  provision  was  extended  by 
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II.  And  be  it  further  enacted,  That  an  act  passed  in  the  thirty- 
seeond  year  of  the  reign  of  King  Henry  the  Eighth  jjepeaiofthe 
entitled  "  The  act  of  Wills,  Wards  and  Primer  Seisins,  ^f,'^;^2  h. 
whereby  a  man  may  devise  two  parts  of  his  lands  ;"  and  ^"nd  35  a""^ 
^Iso  an  act  passed  in  the  thirty -fourth  and   thirty-fifth   viii-,o.  5. 


act  of  1869  (P.  L.  9),  to  wills  originally 
probated  elsewhere.  The  earlier  act  of 
1821  (P.  L.  196),  providing  for  probate  by 
•copy  of  foreign  probate,  contained  a  clause 
that  it  was  not  to  validate  wills  not  exe- 
•cuted  by  the  laws  of  Maine,  nor  wills  of 
-aliens.  This  was  re  enacted  in  1871  (P. 
L.  607),  wilh  the  further  provision  for 
the  probate  in  Maine  of  wills  of  Maine 
•citizens,  executed  abroad  in  accordance 
■with  the  law  of  the  place  of  execution. 
By  the  California  code,  ^  1284  (repealed 
in  1874),  wills  of-  non-residents  executed 
-according  to  the  law  of  the  place  of  exe- 
<;ution  are  valid.  This  is  now  extended 
by  the  code  of  1872  (|  11,324)  to  all  wills 
•executed  abroad,  according  to  the  law  of 
the  domicile  of  California  or  of  the  place 
•of  execution.  In  Wisconsin  in  1878  (R. 
S.,  ?  2283,)  all  foreign  wills  were  declared 
to  be  ineffectual,  unless  executed  in  ac- 
•cordance  with  the  law  of  Wisconsin  or  the 
law  of  the  place  of  execution. 

3d.  As  to  construclion  of  wills,  it  has 
hardly  been  disputed  that  wills  of  per- 
sonal property  are  governed  by  the  leu 
domicilii  (see  vol.  I.,  p.  2.)  Wills  of  real 
property,  it  is  said,  must  be  construed  by 
the  lex  loci  rei  siloc,  vol.  I.,  p.  1 ;  so,  too, 
Whart.  Confl.  L-,  ?  597;  1  Eedf.on  Wills 
^98  ;  but  see,  contra,  Story  Confl.  L.  479,  h, 
and  Trotter  v.  Trotter,  3  Wils.  &  Shaw 
■407  ;  S.  C.  4  Bligh  (N.  S.)  502,  there  cited. 
Both  of  the  above  rules  are  established  by 
statute  in  New  York,  Code  Civ.  Proo. 
1880,  ?  2694.  On  questinns  of  construc- 
tion, in  case  of  a  change  of  law,  the  law 
in  force  at  the  time  of  the  testator's  death 
must  govern  (vol.  I.,  p.  616) ;  but  see 
■Quick  V.  Quick,  6  C.  E.  Gr.  (N.  J.)  J6. 


III.  Pbobate. — Formal  probate  of  a 
will  is  necessary  to  give  it  effect  in  Connec- 
ticut (1821,  E.  S.  209,  ?  39 ;  1875,  G.  S.  368, 
I  11) ;  Indiana  (1818,  P.  L.  149,  I  38,  but 
see  infra  provision  substituted  for  this  by 
the  Kevised  Statutes  of  1852) ;  Iowa  (1843, 
P.  L.  672,  I  30;  1873,  Code,  §  2353); 
Maine  (1871,  K.  S.  563,  i  15);  Massachvr 
setts  (1859,  G.  S.,  c.  92,  §  38) ;  Michigan 
(1871,  Comp.  L.,  c.  154,  J  20) ;  Minnesota 
(1851,  R.  S.,  c.  53,  ?  21 ;  1866,  G.  S.,  c.  47, 
?  17);  Nebraska  (1855,  P.  L.  63,  J  61; 
1873,  G.  S.,  c.  17,  ?  143)  ;■  North  Carolina 
(1873,  Bat.  Rev.,  c.  119,  §  39)  ;  Ohio  (1808, 
6  L.  64,  §  8 ;  1840,  38  L.  120,  §  33 ;  1878, 
75  L.  838,  §  30 ;  1880,  Rev.,  ?  5942) ;  South 
Carolina  (1858,  12  Stats.  597,  J  3 ;  1873, 
R.  S.  446) ;  Wisconsin  (1878,  E.  S.,  § 
2294.)  Such  probate  is  conclusive  evi- 
dence as  to  execution  in  Iowa  (swpra), 
Maine  {sup^'a),  Michigan  (supra),  North 
Carolina  (1873,  Bat.  Rev.,  c.  119,  i  15,) 
Ohio  (except  against  persons  under  disa- 
bility, 1808,  6  L.  64,  i  9 ;  1824,  22  L. 
119,  2  18;  1878,  75  L.  838,  §  21;  1880, 
Rev.,  §  5933,)  Pennsylvania  (1856,  P.  L. 
533,  except  caveat  filed  or  action  brought 
within  five  years,)  and  Wisconsin  (supra.) 
In  Florida  it  is  conclusive  as  to  pei-sonal, 
and  presumplive  as  to  real,  property 
(1828,  P.  L.  143,  I  58.)  And  a,  bona  fde 
purchaser  from  testator's  heirs  can  hold 
against  his  devisees  if  tlie  will  is  not  pro- 
bated within  thi-ee  years  in  Indiana  (1852, 
R,  S.  313,  ?  17  ;  1876,  R.  S.  574,)  or  four 
yei.rs  in  Neu)  York  (1829,  1  R.  S.  748,) 
and  Ohio  (1852,50  L.  297,  ?  52;  1880, 
Rev.,  ^  5970,)  unless  tlie  devisee  be  under 
disability,  in  which  case  the  Ohio  law 
gives  him  two  years  additional  after  the 
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years  of  the  reign  of  the  said  King  Henry  the  Eighth,  entitled  "  The 
10  Car  I  6638  ^''^  concerning  the  Explanation  of  Wills;"  and  also  an 
2,0.2,(1.)  ^gj.  pas.sed  in  the  parliament  of  Ireland,  in  the  tenth  year 

of  the  reign  of  King  Charles  the  First,  entitled  "An  act  haw  Lands, 
Tenements,  &c.,  may  be  disposed  by  will  or  otherwise,  and  concerning^ 
Sects  5  6  12  Wards  and  Primer  Seisins  ;"  and  also  so  much  of  an  act 
S'of'the  "■"'*  passed  in  the  twenty-ninth  year  of  the  reign  of  King 
fSuds!^  Charles  the  Second,  entitled  "An  act  for  Prevention  of 

?w.  iii.fofi2,  Frauds  and  Perjuries,"  and  of  an  act  passed  in  the  Par- 
liament of  Ireland  in  the  seventh  year  of  the  reign  of 
King  William  the  Third,  entitled  "An  act  for  Prevention  of  Frauds 
and  Perjuries,"  as  relates  to  devises  or  bequests  of  lands  or  tenements, 
or  to  the  revocation  or  alteration  of  any  devise  in  writing  of  any  lands, 
tenements  or  hereditaments,  or  any  clause  thereof,  or  to  the  devise  of 
any  estate,  pur  autre  vie,  or  to  any  such  estate  being  assets,  or  to  nun- 
cupative wills,  or  to  the  repeal,  altering  or  changing  of  any  will  in 
writing  concerning  any  goods  or  chattels  or  personal  estate,  or  any 
clause,  devise  or  bequest  therein;  and  also  so  much  of  an  act  passed 
Sec  14  of  4  and  "^  ^^^  fourth  and  fifth  years  of  the  reign  of  Queen  Anne, 

5  Anne,  o.  16.  entitled  "An  act  for  the  Amendment  of  the  Law  and  the 
better  advancement  of  Justice,"  and  of  an  act  passed  in  the  parlia- 

6  Anne  c.  10  ment  of  Ireland  in  the  sixth  year  of  the  reign  of  Queen 
*^-'  Anne,  entitled  "An  act  for  the  Amendment  of  the  Law 
and  the  better  Advancement  of  Justice,"  as  relates  to  witnesses  to  nun- 
Seo. 9of  14  cupative  wills;  and  also  so  much  of  an  act  passed  in  the 
G.  II.,  0.  20.  fourteenth  year  of  the  reign  of  King  George  the  Second, 
entitled  "An  act  to  amend  the  Law  concerning  Common  Recoveries, 
and  to  explain  and  amend  an  act  made  in  the  twenty-ninth  year  of  the 
reign  of  King  Charles  the  Second,  entitled  'An  act  for  Prevention  of 

Frauds  and  Perjuries,'"  as  relates  to  estates  pur  autre 

25  G.  11.,  c.  6,  .  1      ,  ,    .         , 

(except  as  to      Vie:  and  also  an  act  passed  in  the  twentv-fifth  vear  of 

colonies.)  ,  p  t-  j  j 

the  reign  of  King  George  the  Second,  entitled  "An  act 
for  avoiding  and  putting  an  end  to  certain  Doubts  and  Questions  re- 
lating to  the  attestation  of  Wills  and  Codicils  concerning  Real  Estates  in 
that  part  of  Great  Britain  called  England,  and  in  his  Majesty's  colonies 

end   of  his  disability.     In   Connecticut  s^ftaining  his  majority.    In  New  York  the 

(supra)  the  statute  allows  ten  years  for  act  last  referred  to  excepts  the  case  of  a 

making  probate,  and  in  case  of  a  minor  will  concealed  by  the  heirs, 
interested,   three  years  additional  after 
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and  plantations  in  America,  except  so  far  as  relates  t,o  liis  Majesty's- 
colonies  and  plantations  in  America;"  and  also  an  act  ^^  jj  ^  ^ 
jiassed  in  the  parliament  of  Ireland  in  the  same  twenty-   '^'' 
fifth  year  of  the  reign  of  King  George  the  Second,  entitled  "An  act 
for  tiie  avoiding  and  putting  an  end  to  certain  *doubts  and  questions 
relating  to  the  Attestation  of  Wills  and  Codicils  concerning  Real  Es- 
tates;" and  also  an  act  passed  in  the  fifty-fifth  year  of  the  g^^  jjj_  ^ 
reign  of  King  George  the  Third,  entitled  "An  act  to  ^*^- 
remove  certain  Difficulties  in  the  Disposition  of  Copyhold  Estates  by 
Will,"  shall  be  and  the  same  are  hereby  repealed,  except  so  far  as  the 
same  acts  or  any  of  them  respectively  relale  to  any  wills  or  estates. 
pur  apire  vie  to  which  this  act  does  not  extend. 


GENEEAL    ENABLING-  CLAUSE. 


III.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  every- 
person  2 .  (o  devise,  bequeath,  or  dispose  of,  by  his  will  ^„  property 
executed  in  manner  hereinafter  required,  all  real  estate  («)  JJ^^d'o/by 
and  all  personal  estate  (6)  which  he  shall  be  entitled  to,  ™"' 


2.  The  invention. of  wills,  says  Sir  H. 
S.  Maine,  is  to  be  credited  to  the  Romans  ; 
and  he  adds:  "It  was  at  first  not  a  mode 
of  distributing  a  dead  man's  goods,  but 
one  among  several  ways  of  transferring 
the  representation  of  the  household  to  a, 
new  chief.  The  goods  descended  no  doubt 
to  the  lieir,  but  tliat  is  only  because  the 
government  of  the  family  carries  with  it 
in  its  devolution  the  power  of  disposing 
of  the  common  stock."  Ancient  Law,  c. 
VI.,  p.  194.  That  wills  are  now  secret 
and  revocable,  and  take  effect  only  on  the 
testator's  deaih,  is  all  matter  of  subse- 
quent growth,  p.  212. 

The  English  and  American  law  of  de- 
vise begins  afresh  in  1541,  in  the  statute 
of  32  Hen  VIII.,  for  whatever  power  of 
devising  land  had  existed  in  Anglo-Saxon 
law  was  lost  in  the  feuilal  system  to  spring 
up  again  with  the  fiction  of  uses,  be  de- 
sti'oyed  once  more  by  the  statuie  of  uses, 
(27  Hen.  VIII.,  c.  10,)  and  re-established 
by  the  statute  of  wills.     So  late,  indeed, 


as  1765  Blacksfone  speaks  of  wills  as 
"  more  properly  the  instruments  .to  con- 
vey pei-sonal  estates."  2  Com.  372.  The- 
power  of  bequeathing  personal,  property 
he  declares  to  be  "  coeval  with  the  first 
rudiments  of  the  law."  2  Com.  491.  "  But 
we  are  not  to  imagine  that  this  power  of 
bequeathing  extended  originally  to  all  a. 
man's  personal  estate.  On  the  contrary,. 
Glanvil  informs  us  that  by  the  common 
law,  as  it  stood  in  the  reign  of  Henry  the- 
Second,  a  man's  goods  were  to  be  divided 
into  three  equal  parts :  of  which  one 
went  to  his  beirs  or  lineal  descendants,, 
another  to  his  wife,  and  the  third  was  at 
his  own  disposal ;  or,  if  he  died  without 
a  wife,  he  might  then  dispose  of  one 
moiety,  and  the  other  went  to  his  chil- 
dren ;  and  so  e  converso  if  he  had  no  chil- 
dren, the  wife  was  entitled  to  one  moiety 
and  he  might  bequeath  the  other  ;  but  if 
he  died  without  either  wife  or  issue,  the- 
whole  was  at  his  own  disposal."  2  Com. 
492.    Subject  to  the  testator's  debts  to  the- 


(a)  Vol.  I.,  pp.  *46,  *61,  *326,  *650. 


(6)  p.  *50. 
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■either  at  law  or  in  equity,  at  the  time  of  his  death,  and  wiiich,  if  not 
so  devised,  bequeathed,  or  disposed  of,  would  devolve  upon  the  heir- 
:at-la\v,  or  customary  heir  of  him,  or  if  he  became  entitled  by  descent, 


<;rown,  which  were  reserved  by  Magna 
Gharta  in '1225,  this  continued  to  be  the 
law  of  England  until  the  time  of  Charles 
the  First,  if  not  up  to  the  seitlement  of 
the  North  American  colonies  in  the  reign 
of  James  the  Second. 

By  the  statute  of  32  Hen.  VIII.,  c.  1, 
-and  the  explanatory  statute  of  34  and  35 
Hen.  VIII.,  0.  5,  the  power  of  devising 
land  by  last  will  in  writing  was  given  to 
all  persons,  except  idiots,  infants  under 
the  age  of  twenty-one  years,  and  married 
women,  who  were  seized  in  fee  either  of  a 
flole  estate  or  in  coparcenary  or  in  com- 
mon, in  possession,  reversion  or  remain- 
•der,  to  any  person  except  bodies  politic 
and  corporate.  By  this  act  the  law  of 
wills  of  personal  property  was  not  affect- 
-ed.  After  its  passage  then,  and  in  con- 
trast to  present  law,  the  dying  testator 
/had  power  by  writing,  unsigned,  unwit- 
luessed  and  informal,  to  dispose  of  his 
lands  held  in  fee,  subject  to  the  dower  of 
his  wife,  but  not  to  his  debts,  and  such 
jpower  extended  only  to  lands  of  which 
he  was  then  seized.  Such  devise  was 
revocable  by  parol.  Of  his  personal  prop- 
erty he  might  dispose  by  parol  simply  np 
to  one-half  or  one-third  of  the  whole,  as 
the  case  might  be,  subject  to  debts  to  the 
xirown  and  to  his  individual  debts.  Per- 
gonal property  might  be  bequeathed  by 
an  infant  under  the  age  of  twenty-one 
j^ears,  and  to  a  corporate  body.  Married 
women  could  make  no  legal  will,  whether 
of  real  or  personal  property.  "With  re- 
gard to  devises  in  general,"  says  Black- 
«lone,  "  experience  soon  showed  liow  dif- 
ficult and  hazardous  a  thing  it  is  even  in 
matters  of  public  utility  to  depart  from 
ihe  rules  of  the  common  law,  which  are 
so  nicely  constructed  and  so  artificially 
connected  togeiher  that  the  least  breach 
in  any  one  of  them  disorders  for  a  time 
the  iexture  of  the  whole.     Innumerable 


frauds  and  perjuries  were  quickly  intro- 
duced by  this  parliamentary  method  of 
inhei'itance;  for  so  loose  was  the  con- 
struction made  upon  this  act  by  the 
courts  of  law  that  bare  notes  in  the  hand- 
writing of  another  person  were  allowed 
to  be  good  wills  within  the  statute.''  2 
Com.  376.  To  remedy  this,  tlie  act  of  29 
Car.  II.,  c.  3,  was  passed  in  1678,  requir- 
ing that  a  will  be  signed  by  the  testator 
or  in  his  presence,  and  attested  by  three 
or  more  witnesses.  For  provisions  of  this 
statute  as  to  the  execution  and  attestation 
of  wills,  see  infra  p.  756,  et  seq.  This  stat- 
ute provided  also  for  the  devising  of  estates 
pur  autre  trie.  For  comparison  of  its  pro- 
visions in  this  regard  with  those  of  1 
Vict.,  c.  26,  ^  3,  see  vol.  I.  of  this  work, 
page  173,  et  seq. 

The  power  to  make  a  will  was  early 
recognized  in  the  United  States,  and  has 
been  expressly  conferred  by  statute  in 
most  of  the  states,  in  some  eases  wholly 
unrestricted,  in  others  with  various  re- 
strictions by  reason  of  dower  and  home- 
stead rights,  rights  of  "  forced  heirs," 
corporate  character  of  devisee,  charitable 
or  indefinite  character  of  devise,  and  in- 
competency of  testator,  through  idiocy, 
insanity,  alienage,  infancy  or-coverture. 
The  incapacity  of  testators  will  be  spoken 
of  hereafter  under  §|  7  and  8  of  the 
statute  of  Victoria.  Among  the  earliest 
American  provisions  for  the  making  of 
wills  is  that  of  June  7th,  1629,  contained 
in  vol.  I.  N.  Y.  Col.  Doc,  p.  553,  in  sec- 
tion VII.  of  the  "  freedoms  and  exemp- 
tions granted  by  the  West  India  Company 
to  all  patroons,  masters  or  piivale persons 
who  will  plant  colonies  in  New  Nether- 
land,"  to  the  effect  that  "  there  shall  be 
granted  to  all  patroons  who  shall  desire 
the  same  venia  testandi  or  liberty  to  dis- 
pose of  their  aforesaid  heritage  by  testa- 
ment."     In     1673    (N.    Y.   Col.    MSS. 
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of  his  ancestor,  or  upon  his  executor  or  administrator ;  ^°™Jj|a"jf 
and  that  the  power  hereby  given  sliall  extend  to  all  real  e^opyhoW3°'°* 
estate  of  the  nature  of  customary  freehold  or  tenant  riglit,  render'anT 


XXIII.,  p.  ]2,)  it  was  further  provided 
in  the  "  freedoms  and  exemptions  of  the 
several  towns  in  Achter  Coll,"  that  the 
inhabitants  of  Elizabets  Towne,  New 
"Worke  and  Piscattaway,  and  also  of  the 
towns  of  Woodbiidge,  Schroiisbury  and 
Middletowne,  "situate  at  Achter  Coll" 
should  have  "the  same  privileges  as 
native  born  subjects  and  Dutch  towns  * 
*  and  be  at  liberty  to  dispose  of  their 
property  by  will,  according  to  their  plea- 
sure." About  the  same  time  provision 
was  made  for  execution  and  probate  of 
wills  in  West  New  Jersey,  (Fundamental 
Laws  1676,  ch.  29,  Learning  <fe  Spicer  403,) 
and  in  East  New  Jersey  in  1682  (Learn- 
ing &  Spicer  236.)  Among  the  "  acts  and 
orders  made  and  agreed  upon  at  the  Gen- 
eral Court  of  Election,  held  at  Portsmouth, 
on  Ehode  Island,  the  19th,  20th  and  21st 
of  May,  1647,  for  the  colony  and  province 
of  Providence,"  it  is  enacted  as  follows : 
"  Forasmuch  as  all  men  are  free  to  dis- 
pose of  their  own  as  they  please,  be  it 
enacted  by  this  present  assembly  that  all 
persons  inhabiting  in  this  colony  be  by 
this  present  act  put  in  mind  of  their  own 
mortality  and  the  distraction  to  which 
that  they  shall  leave  behind  them  shall 
bring  to  the  rightful  heir  hereof,  if  not 
kindly  prevented,  and  that  it  is  ordered, 
while  they  are  in  health  and  in  perfect 
memory,  to  set  their  houses  in  order,  as  if 
they  were  about  to  depart,  and  draw  up 
their  wills  in  writing  how  their  houses, 
lands,  goods  and  chattels  shall  be  dis- 
posed of  after  their  death,  and  to  name 
an  executor  or  two  to  whom  they  will 
commit  the  disposal  thereof,  and  so  sub- 
scribe their  names,  put  to  their  seals,  and 
cause  two  or  three  witnesses  to  set  their 
hands  for  confirmation."  It  may  be 
matter  of  regret  to  our  legal  profession 
that  such  paternal  orders  have  not  been 
more  generally  made  and  enforced.     The 


power  to  make  a  will  was  expressly  con- 
ferred by  statute  in  Massachusetti  in  1641^ 
Connecticut  in  1650,  in  the  whule  North- 
western Territory  by  the  northwestern 
ordinance  of  1787,  and  in  the  whole- 
Louisiana  Territory  by  the  Louisiana  or- 
dinance of  1807. 

It  is,  however,  not  to  be  forgotten  that,, 
irrespective  of  questions  of  personal  inca- 
pacity and  in  the  absence  of  enabling 
statutes,  the  restrictions  upon  testamen- 
tary freedom  which  formed  part  of  the- 
common  law  at  the  time  of  the  settle- 
ment of  the  English  colonies  became  for 
a  time,  at  least,  the  law  in  such  colonies, 
while  the  restrictions  of  the  civil  law  in 
like  manner  found  their  way  into  the- 
French  and  Spanish  territory  acquired 
by  the  United  States.  The  restrictions 
of  the  English  law  have  been  already  re- 
ferred to.  "  The  view  of  a  will  which  re- 
gards it  as  conferring  a  power  of  divert- 
ing property  from  the  family,  or  of  dis- 
tributing it  in  such  uneven  proportions 
as  the  fancy  or  good  sense  of  the  testator- 
may  dictate,  is  not  older  than  the  latter 
portion  of  the  middle  ages,  in  which 
feudalism  had»  completely  consolidated 
itself.  When  modern  jurisprudence  first 
shows  itself  in  the  rough,  wills  are  rarely 
allowed  to  dispose  with  absolute  freedomi 
of  a  dead  man's  assets.  *  *  *  Curi- 
ously enough  the  dower  of  lands  proved- 
a  more  stable  institution  than  the  analo- 
gous and  more  ancient  reservation  of 
certain  shares  of  personal  property  to  the 
widow  and  children."  Maine's  Ancient 
Law,  pp.  223,  224,  chap.  VII. 

Necessaet  OB  FoECED  Hbies  were 
unknown  to  the  English  common  law,  ex- 
cept BO  far  as  widows'  and  children's 
rationabHes  partes  of  the  personal  estate 
may  have  caused  them  to  fill  a  simila» 
position.  These  provisions  were  brushed 
away  in  nearly  all  of  the  states  by  thfr 
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l)efore  admit- 


tance, and  also  °^'  customary  or  copyhold,  notwithstanding  that  the  testa- 
l^'S.nnot'n^w  ^^  "^^X  "^^  ^^^^  Surrendered  the  same  ,to  the  use  of  his 
ibe  devised.        will,  (c)  or  notwithstanding  that  being  entitled  as  heir, 


■earliest  statute  of  wills.  In  others,  how- 
ever, they  were  incorporated  into,  and  in 
some  few  states  they  still  form  part  of  the 
statute  law  in  a  modified  form.  One  of 
the  earliest  statutes  of  this  sort  was  passed 
an  the  State  of  Delaware  in  1683  (1  L. 
App.  16,  §  109.)  It  provided  that  a  de- 
cedent's estate,  "  unless  it  appear  that  an 
equal  provision  be  made  elsewhere,  shall 
be  thus  disposed  of,  that  is  to  say :  one- 
'third  to  the  wife  of  the  party  deceased, 
one-third  to  the  children  equally  and  the 
other  third  as  he  pleaseth,  and  in  case  his 
wife  be  deceased  before  him,  two-thirds 
shall  go  to  the  children  equally  and  the 
other  third  to  be  disposed  of  as  he  shall 
think  tit,  his  debts  being  first  paid."  En 
Massachusetts,  as  early  as  1700  (Laws  of 
Mass.  Bay,  vol.  I.,  p.  429,)  in  case  of  a 
■will  made  before  marriage,  the  wife 
might  take  her  share,  as  in  case  of  intes- 
tacy. In  1703  it  was  enacted  in  South 
Carolina  (2  Stats.  226)  that  a  gift  to  a 
bastard  child  exceeding  one-tenth  of  tes- 
'tator's  whole  estate  or  £100,  and  disin- 
heriting any  legitimate  child,  should  be 
Toid.  The  present  statute  (1873,  B.  S. 
442,  §  14,)  avoids  ,only  gifts  to  a  bastard 
child  or  concubine  of  more  than  one- 
fourth  of  testator's  estate.  In  Virginia 
■the  statute  of  1748  (5  Stats.  447,  c.  .3,  §  11,) 
permitted  the  testator  to  will  away  from 
his  wife  (surviving  him)  only  one-half  of 
his  property,  or  if  she  and  one  or  two 
children  were  left,  only  one-third,  and 
gave  the  wife  a  child's  share  of  the  per- 
sonal property,  if  there  were  more  than 
two  children,  with  right  to  dissent  from  the 
will  by  deed  and  in  court  within  nine 
months  after  testator's  death.  See  also 
.act  of  1785  (12  Stats.  146,  §  25,)  and  Rev. 
Code  of  1873  (c.  119,  ?  10.)  In  Florida 
the  act  of  1823  (p.  101,  2  9,)  saved  rights 


vested  by  pre-existing  Spanish  laws,  now, 
no  doubt,  nearly  or  quite  extinguished. 
In  Louisiana  the  code  of  1825  (ed.  1870, 
II 1617-1624,)  establishes  "  forced  heirs  " 
as  by  civil  law,  allowing  them  to  be  dis- 
inherited only  for  cause  expressed  in  the 
will  and  proved  by  the  heir.  It  also  pro- 
vided (§  1493)  that  donations  should  not 
exceed  two-thirds  of  testator's  estate  if  he 
left  one  legitimate  child,  one-half  if  two 
legitimate  children,  one-third  if  three  or 
more,  two  thirds  if  no  children  but  father 
or  mother  surviving.  A  law  of  the  re- 
public of  Texas  in  1837  (p.  106)  provided 
that  only  legitimate  descendants  should 
be  forced  heirs.  In  1840  (p.  167,  I  13,)  a 
state  law  forbade  a  father  or  mother,  by 
will,  to  "  disinherit  his,  or  her  child  or 
children  for  any  cause,  except  for  per- 
sonal violence  committed  by  such  child 
or  children,  on  the  testator  or  testatrix,  at 
any  time  after  such  child  or  children  shall 
have  arrived  at  the  age  of  sixteen  years, 
or  for  the  attempt  of  such  child  or  chil- 
dren, at  any  time  after  arriving  at  said 
age,  to  slander  or  defamelhe  said  testator 
or  testatrix  by  imputing  (o  them,  or  either 
of  them,  ofiences  punishable  by  law  or 
ascribing  to  them,  or  either  of  them,  acts 
calculated  to  bring  them,  or  either  of 
them,  into  disrepute  and  disgrace  in  the 
community,"  the  cause  to  be  stated  in  the 
will  and  proved  true  by  the  heir,  if  de- 
manded by  such  disinherited  child  within 
four  years  after  probate.  This  law  was 
repealed  in  1856  (p.  5),  artd  has  not  been 
re-enacted.  The  act  of  1840  (§  15)  only 
permitted  a  parent  to  dispose  freely  of 
oiie-fourth  of  his  estate. 

As  to  the  rights  of  a  wife  both  to  real 
and  personal  property,  see  infra,  under 
the  head  of  Dower, 

Dower,  as  at  common  law,  was  early 


(c)  Vol.  I.,  pp.  *60,  *664. 
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devisee,  or  otherwise  to  be,  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  (ri)  or  notwithstanding  that  the  same  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or 


recognized  in  nearly  all  of  the  states  that 
^ere  English  colonies  as  a  principle  of 
their  law,  although  formal  legislation 
giving  such  right  of  dower  followed  at  a 
much  later  period  in  some  states,  and  is 
wanting  altogether  in  others.  In  Louisi- 
ana there  has  never  been  such  right,  and 
in  Nevada  both  dower  and  curtesy  were 
done  away  by  Comp.  L.  1862,  c.  61, 
?  157.  So  in  California  in  1850  (p.  813, 
i  10,)  and  in  Texas  in  1840  (Hartley's 
Dig.,  p.  285,)  repealing  dower  act  of  1839 
(Id.,  §J  861-868.)  In  Virginia  provision 
was  made  in  1606  (1  Hen.  Stats,  at  Large 
fi7),  tliat  land  be  inherited  and  enjoyed 
as  under  the  laws  of  England,  and  in 
1664  (2  Hert.  Stats.-  at  Laige  212),  an  act 
was  passed  establishing  the  right  of  dower 
as  at  common  law.  This  was  one  of  the 
•earliest  American  statutes  of  the  kind. 
To  this  was  added,  in  1673,  a  widow's 
right  to  one-third  of  ihe  husband's  per- 
sonal property,  or  if  he  left  more  than 
two  children,  a  child's  share;  re-enacted 
in  1748  (5  Stats,  at  Large,  p.  447,  §  11,) 
and  by  act  of  1785  (12  Stats,  at  Large, 
p.  146,  §  25,)  this  was  enlarged  to  one- 
ialf  in  the  former  and  one-third  in  the 
latter  case.  So  Code,  c.  119,  ?  10.  The 
fight  of  dower  is  reserved  in  the  wills  act 
■of  1785  (12  Stats.  140,  c.  61,  ?  2,)  and  that 
of  1792  (?  2),  and  the  widow  is  allowed 
for  her  election  one  year  after  testator's 
death  (Laws  of  1792,  p.  92,  §  25.)  See 
also  act  of  1785,  supra,  §  21,  and  Laws  of 
1852,  p.  80,  changing  the  time  to  one  year  • 
after  probate.  In  Massachusetts  the'  first 
American  dower  act  was  passed  in  1641 
(Anc.  Law  and  Charter  of  Mass.  Bay  99), 
giving  dower  as  at  common  law.  In  1783 
(1  Laws  94,  c.  24,  §  8,)  she  was  required 
to  make  election  between  her  dower  and 
the  provision  for  her  in  her  husband's 


will,  and  was  deemed  to  have  accepted 
the  will  unless  she  filed  her  written 
waiver  in  six  months  after  probate  (K.  S. 
1836  ;  a  S.  1859,  p.  475,  c.  92,  §  24;  G. 
S.  1861,  u.  164,)  changed  in  1873  (P.  L. 
519),  to  six  months  after  termination  of 
contest  on  will,  if  any.  In  ConnecticHt 
the  right  of  dower  as  at  common  law  was 
given  in  1672  (Stats.  1796,  p.  146,  ?  1,) 
and  remained  the  law  (E.  S.  1849,  p.  276) 
until  changed  by  Comp.  L.  1854,  p.  382, 
so  as  to  apply  thenceforth  only  to  real 
property  of  which  the  husband  died 
seized.  The  common  law  right  of  dower 
was  recognized  by  statute  as  existing  in 
New  Jersey  as  early  as  1682;  in  New 
York  in  1683,  "Charter  of  Libertys"  (2 
Laws  App.,  No.  II,  p.  5) ;  in  Sotith  Caro- 
lina in  1698  (2  Stats.,  p.  137) ;  in  New 
Hampshire  in  1714  (Laws,  ed.  1771,  c.  26, 
p.  37) ;  in  North  Carolina  in  1715  (1 
Laws  104,  u.  7) ;  in  Georgia  in  1768 
(Prince's  Laws,  p.  Ill,  J  3)  ;  in  Kentucky 
in  1785  (1  Litt.  611) ;  in  Ohio  and  the 
other  western  states  carved  out  of  the 
northwestern  territory  by  the  congres- 
sional ordinance  of  1787 ;  and  in  Mis- 
souri by  the  aot  of  1807,  abolishing  the 
Spanish  laws. 

The  common  law  right  of  dower  first 
became  a  statutory  right  in  Delaware  in 
1693  (1  Laws  App.,  p.  20,  ?  14,)  subject, 
however,  both  to  debts  and  to  adverse 
disposal  by  will.  The  latter  of  these 
qualifications  was  done  away  in  1697  (1 
Laws  App.,  p.  24,  §  4,)  and  the  former  in 
1816  (Eev.  1829,  p.  167.)  By  the  Re- 
vised Code  1852,  §  1744,  a  devise  to  the 
widow  is  presumably  in  lieu  of  dower,  and 
puts  her  to  an  election.  In  such  case  she 
takes  her  dower  as  at  common  law  if  there 
are  children ;  if  none,  one-half  the  real 
estate  for  life,  and  if  no  next  of  kin,  the 
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otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this  act 
had  not  been  made,  (e)  or  notwithstanding  that  the  same  in  conse- 
quence of  there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of 


whole  real  estate  for  life  (Eev.  Code,  c. 
85,  ?  1675.)  In  South,  Carolina  by  the  act 
of  1712  (2  Stats.,  pp.  401-413,)  the  English 
common  law  was  adopted  as  part  of  the 
law  of  the  province.  In  1779  common 
law  dower  was  made  statutory  in  Ver- 
7)iom«;{State  Papers  360.)  The  act  of  1799 
(p.  3)  put  the  widow  to  an  election  be- 
tween any  testamentary  provision  and 
her  dower  right,  together  with  one-third 
of  the  personal  property.  See  Laws  of 
1818,  ch.  6;  Comp.  Stats.  1851,  p.  363, 
§  6 ;  G.  S.  1862,  c.  49,  S  6 ;  E.  S.,  c.  45,  p. 
288 ;  Laws  of  1864,  p.  74.  In  1784  (1 
Pub.  Acts  353,  c.  22,  ?  8,)  common  law 
dower  was  established  by  statute  in  Nmth 
GaroUna  (then  embracing  Tennessee),  and 
the  widow  was  put  to  her  election, 
and  required  to  file  a  formal  dissent 
within  six  months  after  probate.  Un- 
til this  act  a  devise  to  the  widow  could 
only  bar  her  dower  by  being  expressly 
given  in  lieu  of  it,  Keid  v.  Campbell, 
Meigs  378.  By  act  of  1784,  c.  204,  ap- 
plicable to  both  states,  the  widow  took,  in 
addition  to  her  dower,  one-third  of  the 
personal  property,  or  if  there  were  more 
than  two  children,  a  child's  share.  See, 
too,  Code  N.  C.  1855,  p.  601,  §  1,  and  Code 
Tenn.  1858,  p.  473,  I  3.  As  to  Tennessee, 
see  also  acts  of  1813,  c.  119 ;  1857,  p.  60, 
0.  3,  ?  1;  1871,  Comp.  Stat.,  U  2404- 
2404  a.  ,  By  the  acts  of  1859  and  1871  the 
widow  electing  not  to  take  under  the  will 
takes  also  a  share  of  the  personal  prop- 
erty— one-third,  if  not  more  than  two 
children — otherwise  a  child's  share.  In 
1787  (1  Laws  N.  T.,  p.  56,  §  1,)  dower  was 
established  in  Nem  York  as  at  common 
law  and  so  remains  (1  Stats,  at  Large, 
Edm.  ed.,  691.)  So  common  law  dower 
was  established  by  statute  in  Kentucky  in 
1796  (1  Litt.  516,)  and  reserved  from  tes- 


tamentary disposition  in  1822  (2  Stats. 
1242.)  By  the  earlier  act  of  1785  (1  Litt. 
611,  §  24,)  the  widow  might  elect  within 
one  year  after  testator's  death  to  take  hei 
dower,  one-third  of  the  slaves  and  her 
share  of  personal  property,  as  though  her 
husband  had  died  intestate.  In  Rhode 
Island  in  179?  (Laws  of  1822,  p.  188,  §  1,) 
dower'was  fixed  as  at  common  law.  Both 
dower  and  curtesy  exist  in  Rhode  Island, 
and  the  widow  is  required  to  elect  between 
her  dower  and  the  provisions  of  a  will 
written  one  year  after  probate  (E.  S.  1857,. 
p.  356,  §  9.)  In  New  Jersey  by  act  of  1799 
(Pat.  Eev.  343 ;  1874,  E.  S.  320,  ?  1,)  simi- 
lar provision  was  made  for  dower  and  (? 
16)  election  by  widow.  In  Ohio  by  act  of 
1804  (1  Chase  395),  the  widow  was  to  have 
for  her  dower  a  life  estate  in  one-third  of 
the  real  property,  as  at  common  law,  and. 
a  third  of  the  personal  property,  subject, 
to  debts.  By  act  of  1805  (1  Chase  472,  §  3,) 
she  was  required  to  elect  between  provi- 
sions of  will  and  dower.  By  act  of  1816 
(14  L.  141,  ?  2,)  such  election  was  to  be 
made  within  six  months.  So  in  1840  (38 
L.  120,  §§  45-46,)  taking  dower  and  per- 
sonal property,  as  above,  or  the  provisions 
of  the  will,  unless  intention  appear  in  the 
will  to  give  her  both.  So  acts  of  1852 
(50  L.  297,  §§  43,  44,)  1858  (55  L.  36),. 
extending  time  to  one  year;  1878  (75  L 
838,  U  51,  52,)  and  1880  (Eev.,  R  5963, 
5964.)  By  act  of  1860  (57  L.  30) 
the  court  was  required  to  make  the 
widow  acquainted  with  her  rights  before 
election  by  her.  By  the  wills  act  of 
1808,  (6  L.  64,  §  2,)  re-enacted  in  1810,  (8 
L.146,)  and  1816,  (14  L.  141,)  dower  right 
is  reserved  from  testamentary  disposition, 
and  by  act  of  1852  (s«pra,  §  46,)  and  1880, 
(Eev.,  §  5966)  election  may  be  made  by 
the  court  for  a  widow  incapacitated  by  in- 
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a  will  should  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according  to 
the  power  contained  in  this  act,  if  this  act  had  not  been  made ;  and 


sanity,  &c.  An  earlier  provision  had 
been  made  in  1795  (1  Chase  187)  for 
election  prior  to  the  first  statute  of  dower 
ahove  mentioned.  Similar  dower  acts 
have  been  passed  in  New  Hampshire  in 
1804  (Laws  1830,  p.  538,  ??  1-7— restricted 
to  real  property  of  which  the  husband 
died  seized,  by  Comp.  L.  1853,  c.  175,  g  3); 
and  for  widow's  election  by  act  of  1822,  p. 
10,  ?  2 ;  1878,  G.  S.,  §  13  ;  Mississippi  in 
1812  (Eev.  Code,  230;  enlarged  in  1821, 
E.  C.  32,  §  14 ;  50,  ?  81,  to  one-half  if  no 
children  and  husband  solvent;  E.  C. 
1857,  p.  337) ;  and  for  widow's  election  in 
six  months  after  probate  (E.  C.  1871,  ? 
1281 ;)  MissimH  in  1815,  (1  T.  L.  418), 
subject,  however,  to  prior  execution  sales, 
and  in  1817  subject  to  debts.  This  was 
changed, in  1845  (E.  S.  429,  c.  4,  §?  1-6  ) 
Every  devise  to  the  wife,  unless  otherwise 
expressed,  was  in  lieu  of  dower  (1807,  1 
T.  L.  155,  I  54;  1825,  E.  S.  333,  I  4; 
1835,  E.  S.  228,  §  9  ;  1845,  E.  S.  430,  I 
10  ;  1855,  E.  S.  668,  §  15  ;'  1865,  G.  S.,  u. 
130;  1879,  E.  S.,  c.  29,  ?  2199.)  The 
widow  was  obliged  to  elect  by  written 
renunciation  of  the  will  in  twelve  months 
after  probate  (1807,  supra,  g  54;  1825, 
supra;  1835,  supra,  ?  6,  six  months ;  1845, 
supra,  I  11,  twelve  months ;  1855,  mpva,  g 
16;  1865,  mpra;  1879,  mprn.,  i  2200.) 
These  provisions  were  superadded  to  thaf 
of  1821,  (§  4)  which  gave  the  widow  her 
intestate  share  of  real  and  personal  prop- 
erty, if  left  wholly  unprovided  for  by  her 
husband's  will.  If  the  husband  left  no 
child,  the  widow  takes  her  separate  prop- 
erty and  one-half  of  testator's  real  and 
personal  property  at  his  death,  after  pay- 
ment of  debts  (1825,  E.  S.  332,  ?  1 ;  1835, 
E.  S.  228,  ??  3,  5;  1845,  E.  S.  430,  §?  3, 
5 ;  1855,  S.  S.,  c.  56,  ?§  5,  7  ;  1865,  G.  S., 
c.  130,  ?S  3,  5  ;  1879,  E.  S.,  I  2190)— if 
only  children  by  a  former  wife,  her  sepa- 
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rate  property  subject  to  the  husband's 
debts,  in  addition  to  the  share  below  given 
if  children  left,  (1835,  supra;  1845,  suprq,, 
§54,  5;  1855,  supra,  §§  6,  7;  1865,  mpra, 
§§  5,  6 ;  1879,  E.  S.,  U  2190,  2191)— if 
other  children,  one-third  of  husband's 
real  property  and  slaves  for  life,  and  one- 
third  of  his  personal  property  absolutely 
subject  to  debts  (1835,  supra,  §  2 ;  1845, 
supra,  §  2,  or  a  cliild's  share ;  1855,  supra, 
?  4 ;  1865,  supra,  I  4 ;  1879, .  supra,  2 
2189.)  Further,  if  there  were  no'children, 
she  might  elect  to  take  one-third  of  tlie 
real  property  absolutely,  discharged  from 
debts,  or  her  separate  property  and  one- 
lialf  of  all  other  property  absolutely,  sub- 
ject to  debts  (1845,  supra,  J  6  ;  1855,  supra, 
I  11 ;  1865,  supra,  §  11 ;  1879,  supra,  § 
2195.)  So,  too,  in  Maine,  in  1821  (c.  40, 1 
6,)  with  right  to  elect  dower  and  intestate 
share  of  personal  property  against  testa- 
mentary provisions,  (1835,  p.  280,)  such 
election  to  be  made  within  six  months  after 
probate  (1871,  p.  757  ;)  Florida  in  1822, 
with  right  of  election  (Laws  1824-5,  p.  55, 
?  1 ;)  Alabama  in  1823,  (p.  258,  c.  1 ;  en- 
larged to  one-half,  if  no  children  and 
husband  solvent,  p.  886,  ?  17,)  election 
by  the  widow  being  provided  for  as  early 
as  1806,  (Tonlm.  Dig.  883,  §  11,)  unless 
there  be  plain  intention  of  testator  that 
widow  should  take  both  provision  and 
dower.  By  act  of  1812,  (Toulm.  Dig.  258, 
?  1,)  she  was  required  to  file  her  dissent 
with  the  court  within  one  year  after  pro- 
bate, and  by  the  code  (1852,  ?§  1609, 1610 
and  1876,  §g  2292,  2293,)  she  took  with 
her  dower  an  intestate  share  of  the  i)er- 
sonal  property  in  case  of  dissent.  So,  too, 
in  Indiana  in  1824  (Laws  157,  c.  33,  §  1  ; 
E.  S.  1838,  c.  29,  ?  12.)  In  1852,  (1  E.  S.,  c. 
27,  §  16,)  the  right  of  dower  was  abolished 
and  in  its  stead  the  widow  (?  17)  was  to 
take  in  fee  one-third  of  the  real  property 
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also  to  estates  ffwr  autre  vie,  whether  there  shall  or  shall 
not  be  any  special  occupant  thereof,  and  whether   the 
same  shall  be  freehold,  customary  freehold,  tenant  right,  customary  or 


oatates  pwr 
autre  vie; 


at  his  death  or  if  it  should  exceed  $10,- 
000,  one-quarter,  and  if  it  should  exceed 
$20,000,  one-half,  and  (by  ?  35;  R.  S. 
1876,  p.  415,  §  41,)  the  widow  hlis  her 
election  between  the  will  and  one-third  of 
her  husband's  property  at  his  death,  ih  fee. 
So,  too,  in  Georgia  in  1826  (Cobb  171)  in  the 
real  property  only,  of  which  the  husband 
died  seized.  Before  this  by  act  of  1807 
(Prince's  Laws  167)  the  widow  was  re- 
quired to  elect  in  one  year  after  testator's 
death  between  the  provisions  of  his  will  and 
her  dower  at  common  law,  and  in  default 
of  an  election  took  the  latter.  So,  too,  in  II- 
linms  in  1827,  (Purp.  Dig.,  1st  ed.,  414 ;  R. 
L.  1833,  p.  236,)  it  being  further  provided 
in  1829  (R.  L.  204,  §  39  ;  R.  L.  1833,  p. 
624,  lliat  a  devise  to  a  wife  should  be  in 
lien  of  dower  unless  otherwise  expressed, 
and  that  the  widow  should  within  six 
months  (afterwards  twelve  months,  1843, 
p.  419,)  make  election  in  writing  by  re- 
nouncing the  provision  of  the  will  or  be 
presumed  to  have, accepted  it,  (Id.,  §  40; 
1843,  p.  419j)  and  in  case  of  election 
against  the  will  she  should  have  beside 
her  dower  in  the  real  estate  one-third  of  the 
personal  property  subject  to  debts.  So,  too, 
in  Arkansas  in  1838  (Dig.  Stat.  1858,  c.  60, 
§  450 ;)  Michigan  in  1838,  (R.  S.  262,  c.  2, 
i  1 ;  1857,  Comp.  L.  850,  c.  89,)  and  it 
was  provided  by  the  territorial  wills  act 
of  1811  (i  T.  L.  160,  g  2,)  that  the  widow's 
right  10  one-third  of  the  real  property  for 
life  and  of  the  personal  property  absolute- 
ly should  not  be  subject  to  the  disposition 
of  the  husband.  So,  too,  in  Iowa  in  1839 
(p.  484,  J  41 ;. repealed  in  1843,  R.  L.  725, 
and  re-enacted  in  1845,  c.  21,  §  6.)  This 
was  enlarged  to  an  estate  in  fee  by  the  Code 
of  1851,  2  1394,  but  restored  to  the  common 
law  life  estate  in  1853  (c.  61,  p.  97  ;  Rev. 
1860,,?  2477.)  It  was  also  provided  in 
1839  {supra,  H  39,  41,)  that  every  devise 


or  bequest  to  the  widow  should  be  in  lieu 
of  dower,  unless  otherwise  expressed,  and 
that  the  widow  should  make  her  election 
by  written  renunciation  of  the  will  within 
six  months  after  probate,  and  should  in 
such  case  take  one-third  of  the  real  prop- 
erty for  life  and  one-third  of  the  personal 
property  absolutely.  So,  too,  in  Wisconsin 
in  1849  (R.  S.  333,  c.  62  ;  1858,  R.  S.,  e.  89, 
p.  545  ;)  Minnesota  in  1851  (e.  49,  p.  217  ; 
1858,  c.  36,  p.  407,)  the  widow  being  put 
to  her  election  unless  contrary  intention 
of  testator  appear  (1851,  R.  S.,  c.  49,  ?  18 ; 
1866,  G.  S.,  c.  48,  I  18;  repealed  in  1875, 
c.  40,  §  5.)  By  1876,  G.  S.  c.  37,  §  3,  one- 
third  of  the  real  estate  of  either  was  given 
to  the  surviving  husband  or  wife  "free 
from  any  testamentary  or  other  disposition 
thereof  to  which  such  survivor  shall  not 
have  assented  in  writing,"  subject,  how- 
ever, to  debts.  So,  too,  in  Oregon  in  1855, 
(p.  404,  c.  1,)  the  widow  being  put  to  her 
election  by  any  devise,  in  which  a  contrary 
intention  does  not  appear,  and  being  pre- 
sumed to  have  elected  under  the  will  unless 
written  renunciation  is  filed  within  one 
year  after  probate  (Deady  586,  §§  18,  19.) 
So,  too,  in  Kansas  in  1855  (T.  L.,  c.  63,  p. 
314,  i  1  ;  1862,  Comp.  L.  478,  c.  83,  ? 
1,)  changed  to  half  the  real  property  in 
fee,  inclusive  of  homestead  rights  and 
subject  to  debts  and  prior  execution  sales, 
in  1859,  (p.  381,  c.  63,  g  5,)  but  restored 
to  its  original  character  by  repeal  of  this 
act  in  1865  (p.  187,  c.  86,  §  81.)  It  was 
further  provided  by  the  acts  of  1855  and 
1862,  supra,  (|g  2,  3,)  that  if  there  were 
children  left,  the  widow  should  take  one- 
third  of  the  slaves  and  personal  property 
absolutely,  and  if  no  children,  one-half  of 
all  property  absolutely,  in  either  case 
subject  to  debts,  the  widow  to  make  elec- 
tion by  written  renunciation  of  the  will 
within  twelve  months  (supra,  §  11 ;  1859, 
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-copyhold,  or  of  any  other  tenure,  and  whether  the  same  shall  be  a 
•corporeal  or  an  incorporeal  hereditament ;  (/)  3  and  also  to  contingent 
all  contingent,  executory,  or  other  future  interests  in  any  '"'*''*^'° ' 


-*upra,  ?  15  ;  1865,  supra, .?  44,  after  explan- 
ation of  her  rights  by  the  court ;  1868,  G. 
S.,  c.  1 17,  ?  42. )  The  act  of  1 859  gave  like 
rights  to  boih  husband  and  wife,  the  hus- 
.band  to  make  his  election  (?  29)  in  the  same 
manner  as  the  wife.  So,  too,  in  Nebraska 
in  1855,  (p.  75,  ?  185,  applicable  alike  to 
husband  and  wife  and  independent  (p.  74, 
^  171,)  of  testamentary  provision,  the 
■widow  being  put  to  her  election  unless  a 
•contrary  intention  appear  in  the  husband's 
will,  (1856,  c.  44,  ?  17 ;  1861,  p.  61,  i  18 ; 
1866,  K.  S.,  p.  59,  ?  17 ;  1873,  G.  S.  279, 
-^  17,)  and  election  to  take  the  devise  be- 
ing presumed  if  she  fail  to  disclaim  it 
-within  one  year  (1856,  1866  and  1873, 
supra,  ?  18;  1861,  supra,  2  19.) 

Dower  as  at  common  law  has  existed 
independently  of  statute  in  Mai-yland, 
Pennsylvania  and  Colorado.  In  Maryland 
it  was  enacted  in  1798  (c.  101,  ch.  13,  §  1,) 
that  a  devise  to  a  widow  should  bar  her 
-dower,  unless  renounced  within  ninety 
•days    after    probate,    (extended    to    six 


months  by  act  of  1831,  c.  315,  ?  2.)  In 
such  case  she  was  entitled  to  a  third  part 
also  of  the  personal  estate,  after  payment 
of  debts.  This  act  is  applicable  to  the 
District  of  Oohmibia,  (as  to  which  see  1816, . 
Code  79,  §  80 ;  1859,  Eev.  Code,  c.  52,  J  4.) ' 
So  in  Pennsylvania,  (act  of  1833,  p.  249,  ? 
11 ;  Purdon's  Dig.,  1872,  p.  1474,)  the 
widow  taking  also  her  intestate  share  of 
the  personal  property,  (act  of  1833,  J  13; 
Laws  1848,  p.  537,  I  11,)  if  she  renounce 
the  testamentary  provision.  So  in  the 
District  of  Columbia,  (Code  1816,  p.  79, 
?  80 ;  Eev.  Code,  c.  49,  H  17,  18 ;  c.  58, 
§  38.)  In  Colorado  a  devise  bars  dower  in 
the  same  way,  (Laws  1861,  p.  364,  §  8,) 
but  her  election  against  the  will  entitles 
her  to  one-half  of  both  real  and  personal 
property,  (Laws  1861,  p.  153,  ^  9 ;  1867, 
E.  S.,  u.  60,  §  5.)  It  is  thus  seen  that  in 
every  state  in  the  Union  except  California, 
Louisiana,  Nevada  and  Texas,  the  widow's 
right  of  dower  is  provided  for  by  statute, 
and  in  many  of  the  states  an  additional 


(/)  Vol.  I.,  p.  *62. 

3.  Esiates  pur  autre  vie  were  not  devisa- 
•ble  under  the  statute  of  34  and  35  Henry 
VIII.,  and  first  became  so  in  1677,  by  the 
;statu:e  of  frauds,  29  Car.  II.,  c.  3,  ?  12. 
This  statute  has  been  enacted  in  whole  or 
in  part  in  Alabama  (1806,  Toulm.  Dig. 
■883,  I  2 ;  1852,  Code,  §  1589  ;  1876,  Code, 
I  2274) ;  Indiana  (1831,  E.  S.  274,  I  18  ; 
1838,  E.  S.  315,  I  18 ;  1852,  E.  S.  308,  I 
1 ;  1876,  E.  S.  571,  §  2) ;  Maine  (1821,  P. 
L.  137,  I  i  ;  1871,  E.  S.  563, 1 1)  ;  Massa- 
■chusetts  1 1784,  1  L.  109,  ?  1 ;  and  see  1859, 
a  S.,  c,  92,  §  1) ;  Michigan  (1809,  2  T.  L. 
13,  ?  1  ;  and  see  1871,  2  Comp.  L.,  ? 
■4322)  ;  New  Jersey  (1795,  Pat.  Eev.  1 89, 
i  1;  1874,  Eev.  1243,  i  1);  New  York 
(1787,  1  Gi-eenl.  386,  §  4;  1829,  2  E.  S. 
•66,  ?  2) ;  Pennsylvania  (1833,  P.  L.  249,  ? 
1 ;  Purd.  Dig.,  ed.  1872,  p.  1474,  §  1) ; 


Bhode  Island  (1872,  G.  S.,  c.  171,  ?  1) ; 
South  Carolina  (1873,  E.  S.  442,  §  3); 
Texas  (1840,  P.  L.  167,  §  2);  Vermont, 
(1797,  Dig.  L.  119,  i  1 ;  1821,  C.  L.  334,  ? 
16 ;  1851,  C.  S.  327,  §  1 ;  1862,  G.  S.,  c. 
49,  §  1) ;  Virginia  (1785,  12  Stats,  at  Large 
1.52,  ?  51 ;  1792,  10  Id.  97,  §  54;  now  en- 
larged to  "every  interest.")  In  many 
other  states,  if  not  in  all,  estates  pur  autre 
vie,  although  not  expressly,  mentioned  in 
the  words  of  the  statute,  are  made  devisa- 
ble by  reason  of  more  comprehensive 
words  embracing  them  with  other  estates 
and  interests,  e.  g.,  "all  his  estate,"  "  all 
his  property,"  "every  interest  therein," 
"  every  estate,  right,  title  and  interest," 
"  every  interest  that  can  descend  to  heirs 
or  be  conveyed  by  deed,"  &c.  As  to  these 
and  other  expressions  see  note  4,  infra. 
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real  or  personal  estate,  whether  the  testator  may  or  may  not  be  ascer- 
tained as  the  person  or  one  of  the  persons  in  whom  the  same  respec- 
tively may  become  vested,  and  whether  he  may  be  entitled  thereto 


right  to  a  share  of  the  personal  estate  is 
given  to  her  by  statute,  and  pat  out  of 
reach  of  testamentary  dispositions  by  her 
husband. 

Homestead.  About  the  year  1850,  or 
soon  after  that  time,  homestead  laws  were 
enacted  in  neirly  all  of  the  states.  Many 
of  these  statutes  make  void  any  mortgage, 
encumbrance  or  alienation  without  the 
joint  execution  and  acknowledgment  of 
the  wife.  A  devise  by  the  husband  has 
been  held  to  fall  within  the  meaning  of 
Buch  statute,  Brettun  v.  Fox,  100  Mass. 
234.  Such  are  the  statutes  of  Alabama, 
(Code,  ed.  1876,  g  2822);  Arkansas, 
(Gantt's  Dig.,  ed.  1874,  §  2623)  ;  (Miforr 
nia,  (Civil  Code,  ?  6242) ;  Florida,  (Const. 
1868,  art.  IX.,  §  1) ;  Oeorgia,  (Code,  ed. 
1873,  2  2025) ;  Imiia,  (Kev.  Code,  ed.  1880, 
?  1990) ;  Kansas,  (Const.  1859,  art.  XV., 

1  9) ;  Michigan,  (Const.  1850,  art.  XVI., 
i  2  ;  Comp.  L.  1871,  c.  193,  §  2) ;  Minne- 
sota, (1878,  G.  8.,  c.  68,  §  1) ;  Missouri, 
(Laws  1873,  p.  16;  K.  S.  1879,  c.  39, 
§  2689)  ;  Nevada,  (Comp.  L.  1862,  c.  61, 

2  160) ;  New  Hampshire,  (Laws  1851,  p. 
1089 ;  G.  L.  1868,  c.  138,  ??  2,  3) ;  New 
Jersey,  (1852,  p.  222;  Eev.  1874,  p.  1055, 
?  59) ;  Tennessee,  (Stats.  1871,  ?  2114  a) ; 
Texas,  (Const.,  art.  XVI.,  ?  50) ;  Vermont, 
(E.  S.,  u.  68,  I  10) ;  Virginia,  (Code  1873, 
c.  183,  §  7.)  Other  statutes  require  only  that 
the  wife  join  in  a  sale :  Texas,  (Const.,  art. 
XVI.,  §  50) ;  or  mortgage :  Colorado,  (G. 
L.  1877,  c.  46,  ?  1348;)  Ohio,  (R.  S.  1880, 
?  5442;  1849,  48  L.,  29,  §  9)  i  or  either: 
Indiana,  (2  B.  S.  1852,  p.  336,  ?  3) ;  or  in 
a  release  or  waiver  of  the  exemption,  £en- 
tueh/,  (G.  S.,  c.  38,  §'l3);  Minnesota, 
(Stats.  1851,  c.  71,  ?  93) ;  Neui  York,  (3 
E.  S.,  ed.  1875,  p.  627,  g  32.)  Others  ex- 
empt expressly  from  conveyance  or  de- 
vise :  Illinois,  (Stats.  1878,  o.  52,  ?  1) ; 
Massachusetts,  (G.  S.,  c.  104,  g  1) ;  South 


Carolina,  (1873,  E.  S.,  c.  96,  ?  5;  1868, 
14  L.  20,  §  4) ;  or  make  devises  subject  to- 
the  right  of  homestead :  Iowa,  (Code,  ed. 
1873,  ?  2322);  NOiraska,  (1855,  p.  63,. 
?  41.)  In  others  the  exemption  is  merely 
from  execution  or  attachment,  and  doe& 
not  affect  the  devisabUity  of  the  property. 
In  Wisconsin  it  is  provided  by  1878  E.  S., 
u.  103,  I  2280,  that  the  devisee  shall  take 
free  of  all  except  mortgage  and  judgment 
debts,  (Laws  1864,  p.  343.) 

CoKPOKATiONS  were  expressly  excepted 
from  the  statutes  of  32  and  34  and  35 
Hen.  VIII.,  and  became  thereby  incapable 
of  taking  by  devise.  This  incapacity,, 
which  had  not  existed  at  common  law, 
(Co.  Lit.  26),  was  done  away  by  the  stat- 
ute of  charitable  uses,  (43  Eliz ,  c.  4,  A..  D. 
1601,)  as  regards  gifts  for  various  pur- 
poses therein  eriumerated  as  charitable. 
For  similar  American  statutes  and  appli- 
cation of  this  English  statute  in  America, 
see  vol.  I.,  p.  382,  note  1 ;  also  180,  note  1. 
The  subsequent  mortmain  act  of  9  Geo, 
II.,  u.  36,  paised  in  1736,  was  never  held 
to  apply  to  the  American  colonies,  vol.  I., 
,  p.  386,  note.  The  earliest  American 
statute  of  this  sort  is  that  of  South  Caro- 
lina in  1733  (2  Stats,  at  Large  341,  |  1.) 
See,  too,  acts  of  1789  (5  Stats,  at  Larg& 
106,  ?  2,)  and  1873  (E.  S.  442,  ?  1.)  Soon 
after  this  came  the  statute  of  New  York,  in 
1787  (1  Greenl.  386 ;  re-enacted  in  1813, 
1  E.  L.  364,  and  in  the  revised  statutes 
of  1829-30,  2  E.  S.  56,  §  3.)  This  act 
prohibits  devises  of  land  to  corporations, 
unless  expressly  authorized  by  statute  to 
take.  Under  this  act  the  courts  of  New 
York  have  held  the  U.  S.  government 
incapable  of  taking,  as  being  neither  a 
person  nor  a  corporation  authprized  to 
take  by  N.  Y.  statute.  In  matter  of  Fox, 
52  N.  Y.  530 ;  so,  too,  a  foreign  corpora- 
tion. White  V.  Howard,  46  N.  Y.  144 ;. 
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under  the  mstrament  by  which  the  same  respectively  were  created,  or 
under  any  disposition  thereof  by  deed  or  will ;  {g)  and    .  ^^^ 

also  to  all   rights  of  entry  for  conditions   broken,  and  and  property 

o  'J  acquired  after 

otiier   rights   of    entry ;  [h)  4   and    also   to   such    of  the 


hut  see  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424,  and  Sherwood  u.  American 
Bible  Soc,  1  Keyes  561,  to  the  effect  that 
a  foreign  corporation  may  take  a  bequest 
•of  personal  property.  So  in  California, 
{Code,  ed.  1872,  I  6275,)  corporations 
"  other  than  scientific,  literary  or  educa- 
tional," or  expressly  authorized  by  stat- 
ute, are  made  incapable  of  taking  by  de- 
vise. So  in  Nebraska,  (Laws  1856,  c.  37, 
^  4,)  a  devise  to  a  corporation  is  made 
-valid  only  if  authorized  by  statute ;  and 
in  Alabama  (Code  of  1852,  ?  1590 ;  ed. 
1876,  g  2275.)  In  Tennessee,JC.  S.  1871, 
i  1472,)  a  corporation  may  take  property 
■not  exceeding  in  value  $50,000 ;  and  in 
Mew  Jersey,  (Rev.  1874,  p.  177,)  "  not  ex- 
ceeding the  amount  limited  in  its  char- 
ter ; "    religious  societies  being  limited 


"  to  an  amount  in  value  not  exceeding 
$2000  a  year  "  (Kev.  1874,  p.  953.) 

In  many  of  the  states  special  provision 
is  made  as  to  gifts  for  charitable  purposes, 
or  to  corporations  of  a  religious  or  chari- 
table character.  As  to  these  statutes  see 
vol.  I.,  pp.  389,  390.  In  California  the 
Code  (ed.  1874,  ?  6313,)  forbids  all  such 
gifts  in  excess  of  one-third  of  testator's 
estate ;  so  in  Oeorgia  (Code  1858,  ?  2384 ; 
1873,  §  2419,)  if  testator  leave  wife  or 
child.  In  New  York  (2  B.  S.  58,  ?  4,) 
such  gift  must  not  exceed  one-half  of 
testator's  estate,  if  he  leave  wife,  child  or 
parent.  In  aiorado  (G.  S.  1877,  §  235,) 
"domestic  and  foreign  religious,  educa- 
tional and  charitable  and  literary  corpo- 
rations or  associations"  may  take  by 
devise.     And  in  Kentucky  (G.  S.  1877,  c. 


(g)  Vol.  I.,  p.  *47. 

(A)  Vol.  I.,  p.  *50. 

4.  Executory  and  contingent  interests 
•were  devisable  at  common  law  prior  to 
the  statute  of  1  Vict.,  (see  vol.  I.,  p.  149, 
■el  seq.,)  if  descendible  or  transmissible. 
So,  too,  were  equitable  interests  (vol.  I., 
p.  157.)  Both  of  these  classes  of  interest 
are  chiefly  affected  by  the  statute  of  1 
Vict.,  as  it  extends  them  to  interests  and 
«st-ate3  acquired  subsequently. to  the  mak- 
ing of  the  will.  Eights  of  entry,  how- 
ever, being  of  the  nature  of  rights  of  ac- 
tion and  unaccomrpanied  by  possession, 
were  not  devisable  at  common  law.  In 
Alabama  any  interest  in  land  descendible 
to  heirs  is  made  devisable  (1806  Toulm. 
Dig.  883,  §  2;  1852,  Code,  I  1589;  1876, 
Code,  ?  2274.)  So,  too,  in  California 
(1872,  Code,  ?  6274;)  and  in  District  of 
Columbia,  except  estates  tail  (1857,  Kev. 
€ode,  c.  52,  §  2;)  Indiana  (1876,  E.  S. 
570,  ?  ll  ;  and  Kentucky  (1851,  E.  S.,  c. 
106,  §  2;  1873,  G.  S.,  c.  113,  ?  2,  and  p. 


585,  §  6,)  notwithstanding  adver^  pos- 
session (1851,  E.  S.,  c.  12,  ?  2.)  So  in 
Maryland,  except  estates  tail  (1798,  c.  10, 
§  1 ;  1860,  Code,  art.  93,  §  298 ;  1878, 
Eev.  Code,  art.  49,  §  1) ;  and  Michigan 
(1871,  2  Comp.  L.,  ?  4322) ;  and  Minne- 
sota (1851,  E,  S.,  c.  53,  §  1 ;  1866,  G.  S., 
c.  47,  §  1.)  So,  too,  Nebraska,.  (1866,  E. 
S.,  c.  14,  §  123  ;  1873,  G.  S.,  c  17,  §  123) ; 
and  New  York  (1829,  2  E.  S.,  6fh  ed.,  56, 
§  2.)  So  North  Carolina,  (1873,  Bat.  Eev., 
c.  119,  ?  5,)  expressly  including  rights  of 
entry  and  contingent  estates ;  and  West 
Vi/rginia  (1868,  Code,  c.  77,  |  1.)  In 
Colorado  all  testatoi-'s  "  estate,  right, 
title,  and  interest  in  possession,  remainder 
or  reversion  "  in  property  of  "  every  de- 
scription," is  subject  to  devise  (1861,  P. 
L.  398,  I  1 ;  1867,  E.  S.,  u.  90,  §  1  ;  1877, 
G.  S.,  i  2788.)  So  in  Florida  (1828,  P. 
L.  141,  ?  51.)  So  in  Illinois  (1829,  Eev. 
Code  191,  ?  1 ;  1845,  E.  S.  536,  ?  1 ;  1872, 
E.  S.,  c.  148,  i  1.)  So  in  Missouri  until 
1835  (1807,  1  T.  L.  131,  §  18  ;  1825,  E.L. 
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same  estates,  interests  and  rights  respectively,  and  other  ff* wm™  °^ 
real  and  personal  estate,  as  the  testator  may  be  entitled 
to  at  the  *time  of  his  death,  notwithstanding  that  he  may  become  en- 
titled to  the  same  subsequently  to  the  execution  of  his  will.  (i).  5 


13,  §  1,)  gifts  for  various  charitable  pur- 
poses are  made  valid.  So  in  Rhode  Island  . 
hj  act  of  1721  (E.  S.  1844.)  So  in  Vir- 
ginia (1841,  P.  L.  54;  1873,  Cbde,  p.  668,) 
for  literary  and  educational  purposes; 
and  in  West  Virginia  (1868,  Code,  c.  57, 
2  1,)  for  religious  worship  ;  while  in  Mis- 
sissippi (Rev.  Code  1871,  §§  2440,  2441), 
all  such  gifts  are  made  void.  And  in 
Missouri  religious  corporations  are  pro- 
hibited by  the  constitution  (art.  XIII., 
I  5.)  In  California  the  code  (ed.  1876, 
I  6313,)  avoids  gifts  to  charitable  or  be- 
nevolent societies  or  for  charitable  uses, 
unless  executed  at  least  thirty  days  before 


testator's  death.  So  in  Georgia  (Code- 
1858,  I  2384 ;  1873,  g  2419,)  unless  exe- 
cuted ninety  days  before  testator's  death.  So- 
in  Michigan  (Comp.  L.,  g  2009,)  unless  exe- 
cuted two  months  before  testator's  death. 
So  in  Pennsylvania  (1855,  P.  L.  332  ;  1871, 
R.  S.  190,  ^  11,)  unless  executed  one  month, 
before  testator's  death.  So  unless  executed 
twelve  months  before  his  death  in  Ohio  (4r 
Sayler  Stat.  3361,  §  17  ;  72  L.  1874,  p.  3  - 
75  L.  1878,  p.  838,  ?  3 ;  Eev.  1880,  i  5915,) 
and  otherwise  to  be  void  if  he  leave  child,, 
adopted  child  or  legal  representative^ 
But  in  Delaware  such  gift  must  be  by  ir- 
revocable deed,  executed  one  year  before 


790,  i  1.)  For  present  law  see  infra.  So 
in  Connecticut  "their  estate"  (1784,  Eev. 
Code,  p.  3  ;  1821,  1  E.S.  199,  §  1 ;  1866, 
G-.  S.  401,  ?  1)  ;  and  in  Georgia,  his  "  en- 
tire estate  "  (1858,  Code,  ?  2364 ;  1873, 
Code,  §  2399) ;  and  in  Iowa  all  his  prop, 
erty  (1843,  P.  L.  66ff,  §  1 ;  Code,  ed.  1873, 
§  2322) ;  and  in  Nevada  "all  his  estate" 
(1862,  Comp.  L.,  c.  61,  §  1 ;  ed.  1873,  vol. 
I.,  p;  199.)  In  Oregon  all  his  interest  and 
estate  (1850,  G.  S.  274,  §  1.)  In  Arkansas 
the  testator  may  devise  his  land  "  and  all 
estate  therein"  (1847,  E.  S.,  c.  179,  §  1 ; 
■  1873,  E.  S.,  i  5760.)  So  in  Indiana  (1852, 
E.  S.  308,  §  2 ;  1876,,E.  S.  571,  |  2.)  In 
Kansas  property  of  every  description 
"  and  all  interest  therein"  (1855,  T.  L.,  c. 
164,  §  1 ;  1868,  G.  S.,  c.  86,  ^  ;  ed.  1878, 
§  6113.)  So  in  Missouri  (1835,  E.  S.  617, 
?  1 ;  1845,  E.  S.  1078,  ?  1 ;  1855,  E.  S.,  c. 
167,  §  1 ;  1865,'  G.  S.,  c.  131,  §  1 ;  1879, 
E.  S.,  ?  3960.)  So  in  New  Bampshire  his 
estate  "and  any  interest  therein"  (1842, 
E.  S.  156,  I  1 ;  1853,  0.  S.,  165,  §  1 ; 
1867,  G.  S.,  174,  §  1 ;  1878,  G.  L.,  c.  193, 
§  1) ;  and  Ohio  (1824,  22  L.  119,  ?  1 ; 
1840,  38  L.  120,  §  1 ;  1852,  50  L.  297,  ^ 
1 ;    1880,  Eev.,  I   5914J ;  and  Wisconsin 

[vol.  II.  *857] 


(1849,  E.  S.,  c.  66,  §  1 ;  1878,  E.  S.,  2277.) 
So  in  Texas  every  interest  (1879,  E.  S.,  ? 
4858) ;  and  in  Virginia  (1785,  12  Stats,  at. 
Large  149,  §  1 ;  1873,  Code  909,  ?  2.)  In 
Maine  rights  of  entry  may  be  devised, 
notwithstanding  disseisin,  and  also  con- 
tingent and  expectant  estates  (1821,  P.  L.. 
137,  ?  1 ;  1871,  E.  S.  559,  U  1,3;  563,  g 
4.)  In  Massachusetts  any  interest,  except 
estates  tail,  including  a  right  of  entry 
(1859,  G.  S.,  c.  92,  ii  1,  3.)  In  Neta- 
Hampshire  any  interest,  notwithstanding 
dispossession  or  disseisin  (1878,  G.  L.,  c 
193,  §  3.)  In  Rhode  Island  any  interest 
in  fee-simple,  fee-tail,  or  for  other  term 
(1872,  G.S.,c.  171,  ?1.) 

(i)  Vol.  I.,  p.  *52. 

5.  After-acquired  real  estate  passes  by 
devise  by  statute  in  Alabama  (1852,  Code, 
?  1592;  1876,  Code,  §  2277);  Arkama^- 
(1815,  Comp.  L.  556,  I  1) ;  California 
(1850,  P.  L.  179,  I  22;  1872,  Code, 
§  6312,)  if  such  intention  appear ;  and  an 
intention  to  devise  testator's  whole  estate 
is  sufficient,  (1866,  P.  L.  381) ;  Colorado 
(1877,  G.  L.,  I  2788) ;  Dislrid  of  Colum- 
bia  (1857,  Eev.  Code,  c.  52,  ?  3),  if  inten- 
tion   appear ;    Connecticut    (1831,   P.   L.. 


Ti-iLJ  statute:  ny  \v:lls. 
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IV.  (A)  Provided  always,  and  be  it  further  enacted,  That  where 
any  real  estate  of  the  nature  of  customary  freehold,  or 

tenant  right  or  customary  or  copyliold,  might,  by  the  cus-  and  fines  paya- 

tom  of  the  manor  of   which  the  same  is  holden,  bave  sees  of  cus- 

1  TT  1  /»  -n  -11  torn  ary  and 

been  surrendered  to  the  use  ol  a  will,  and  the  testator  eopyhoid 
shall  not  have  surrendered  the  same  to  the  use  of  his  will. 


the  grantor's  death  (1852,  Kev.  Code, 
i  694;  1874,  R.  S.  194,)  and  all  devisea  to 
persons  in  ecclesiastical  oiEce  were  made 
void  and  changed  to  trusts  for  the  corpo- 
ration, vesting  in  it  at  the  trustee's  death. 
(Laws  1855,  c.  275.) 

Aliens  could  not  take  real  property  by 
devise  or  conveyance  in  England  prior  to 
the  statute  of  33  Vict.,  c.  14,  ?  2,  in  1870, 
(see  vol.  I.,  p.  185.)  This  principle,  as 
one  of  the  English  common  law,  became 
the  law  of  the  British  colonies  in  America. 
It  had  been  changed  in  most  of  the  United 
States  by  statute — long  prior  to  the  act  of 
33  Vict.  An  aliren  may  now  give  or  take 
by  devise  in  Alabama,  (Laws  1875,  p. 
120,  ?  1 ;  Code  1876,  ?  2860) ;   California, 


(Code  1850,  §  671;  ed. '1872,  §  5671; 
amdts.  1874,  p.  217) ;  Colorado,  (Laws  1861, 
p.  57  ;  1867,  p.  45  ;  1877,  p.  90) ;  Florida, 
(Laws  1829,  Duv.  363) ;  Georgia,  (Code 
1873,  §  1661,  although  before  1875  this  was 
restricted  to  one  hunndred  and  sixty  acres, 
and  conditioned  on  his  taking  oath  to  im- 
prove the  lands,  Code,  §  2676,  repealed 
1875,  P.  L.  21) ;  Illinois,  (Laws  1829,  p.  207, 
i  48 ;  1833,  p.  62B) ;  Iowa,  (1839,  P.  L. 
486,  i  49  ;  Code  .1873,  §  1908)  ;  Kansas, 
(Const.  1859,  Bill  of  Rights,/? '17) ',  Ken- 
tucky, (1873,  P.  L.  190,  amending  G.  S. 
1873,  c.  14,  §1  4,  5,  wliich  restricted  hold- 
ing for  residence  or  bu'siness  purpose  to 
twenty-one  years,  and  under  a  devise  to 
eight  years) ;   MainB,  (1871,  R.  S.  559,  c. 


323;  1838,  P.  L.  245;  1854,  Stats.,  p. 
483,  ?  4 ;  1866,  G.  S.  401,  ?  4 ;  1875,  G. 
S.  368,  §  4) ;  Delaware  (1852,  Rev.  Code, 
272,  i  25;  ed.  1874,  p.  508);  Georgia 
(1858,  Code,  §  2425  ;  1873,  Code,  §  2461 ;) 
Illinois  (,1829,  Rev.  Code  191,  i  1 ;  1833, 
R.  L.  611,  I  1 ;  1845,  E.  S.  536,  ?  1 ; 
1872,  R.  S.,  c.  148,  i  1 ;  2  Gross  Stats. 
450)  ;  Indiana  (1843,  R.  S.  485,  ?  3 ; 
1852,  R.  S.  308,  i  2,  and  311,  §  9 ;  1876, 
R.  Sl  571,  ?  2,)  if  such  intention  appear; 
Iowa  (1843,  P.  L.  666,  i  3 ;  1873,  Code, 
2  2323, )  if  such  intention  appear ;  Kansas 
(1859,  P.  L.,  c.  131,  §  2;  1862,  Comp.  L., 
c.  215,)  if  such  intention  appear,  (1865, 
P.  L.,  u.  86,  i  54;  1868,  G.  S.,  c.  117, 
^  53;  1877,  G.  S.,  §  5734);  Kentucky 
(1797,  1  Litt.  611,  §  1;  1851,  R.  S.,  c. 
106,  ?  2  ;  1873,  G.  S.,  c.  113,  §  2) ;  Maine 


(1871,  R.  S.  564,  §  5,)  if  such  intention 
appear  ;  Maryland,  if  intention  appear  in 
wills  executed  before  June,  1850,  (1849, 
P.  L.,  u.  229,  I  2,)  and  unless  contrary 
intention  appear  in  wills  executed  after 
June,  1850,  (Id.,  §  1 ;  1860,  Code,  art.  93, 
§  309;  Rev.  Code  1878,  art.  49,  i  13); 
Massachusetts  (1836,  R.  S. ;  1859,  G.  S',  c. 
92,  §  4,)  if  such  intention  clearly  appear; 
Michigan  (1857,  Comp.  L.,  c.  92;  1871, 
Comp.  L.,  §  4324,)  if  such  intention  is 
clear;  Minnesota  (1851,  R.  S.,  c.  53,  §  3; 
1866,  G.  S.,  c.  47,  §  3;  Id.,  ed.  1872,  p. 
646,)  if  such  intention  appear ;  Mississippi 
(1821,  Hutch.  Code,  649.  650,  i  14;  1871, 
Rev.  Code,  i  2388) ;  Missouri  (1808,  1 
T.  L.  140,  i  18;  1814,  Id.  405,  ?  25; 
1821,  Id.  786,  i  1 ;  1825,  R.  L.  790,  i  1) ; 
Nebraska  (1855,  P.  L.  63, 1  42,)  if  such  in- 


{k)  See  4  and  5  Vict.,  c.  35,  U  88,  89,  90. 
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no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such 
will  shall  be  entitled  to  be  admitted,  except  upon  payment  of  all  such 
stamp  duties,'  fees  and  sums  of  money,  as  would  have  been  lawfully 


73,  ?  2;  but  see  Id.  p.  507);  Maryland, 
(1874,  Code,  p.  354 ;  1878,  Eev.  Code  398 ; 
1791,  c.  45,  J  6,  applicable  also  to  the 
IHslrictof  Golumbia) ;  Massachusetts,  (1852, 
P.  L.  17 ;  1860,  Gt:  S.  473,  c.  90,  5  38)  ; 
Michigan,  (Eev.  1827,  p.  272,  2  T.  L., 
p.  333;  2  Oomp.  L.  1871,  |  4305,  p. 
1366) ;  Minnesota,  (1866,  G.  S.,  i.-.  75,  §  23 ; 
1878,  G-.  S.  820,  c.  75,  ?  41)  I  Mississippi, 
restricted  to  resident  aliens,  (Code  1871, 
?  2322);  Nebraska,  (1866,  R.  S.  292,  c. 
43,  I  59 ;  1873,  G.  S.,  c.  61,  ?  54) ;  New 
Ham/pshire,  restricted  to  resident  aliens, 
(R.  S.  1842,  p.  129,  §  4 ;  C.  ,S.  1853,  p.  135, 
?  5 ;  G.  S.  1867,  p.  121,  ?  17 ;  G.  L.  1878, 
p.  325,  c.  135, 1  16) ;  New  Jersey,  (1817,  P. 
L.  4;  1874,  Rev.  6,  |  3);  North  Carolina, 
(Laws  1870>  i^.  255,' §  1 ;  Bat.  Kev.  1873, 
c.  3,  §  l; ;  Ohio,  (1804,  29  L.  463  ;  1880, 
Rev.,  i  4173);  Oregon,  (1872,  Laws, 
?  1 ;  1874,  G.  L.  588,  §  35) ;  Pennsylvosnia, 
(Purd.  Dig.  66;  act  of  1791,  I  1,  3  Sm. 
4);  Rhode  Island,  (1872,  G.  S.  348,  c. 
161);  Virginia,  (1866,  P.  L.  643,  ?  1; 
1872,  P.  L.  174 ;  1873,  Code,  130,  ?  18) ; 
West  Virginia,  (Const.  1872,  art.  2,  ?  5,  as 
to  resident  aliens ;  1872,  P.  L.,  c.  48,  ?  2 ; 


1878,  E..  S.,  c.  3,  ?  2) ;  Wisconsin,  (1878, 
R.  S.  631,  I  2200) ;  District  of  Colwmhia, 
(Code  1816,  p.  87, 1  103  ;  Rev.  Code  1857, 
c.  47,  J  2 ;  and  see  laws  of  Maryland,  sa- 
pro.)  And  after  declaration  as  to  natural- 
ization papers,  in  Arkansas,  (R.  S.  1838,  c. 
7 ;  1847,  c.  9,  §  1 ;  1873,  ?  225) ;  Dela- 
ware, (&)de  1852,  c.  81,  §  1 ;  ed.  1874,  p. 
493;  and  see  Rev.  Code,  §§  1581-6,  and 
3  Stats.  68,  A.  D.  1799,  and  Id.  386,  A.  D. 
1805,  validating  devises  prior  to  1805) ; 
Indiana,  (act  of  1818,  R.  S.  1838,  c.  3 ; 
restricted  to  "bona  fide  residents  of  the 
United  States,"  1  R.  S.  1852,  p.  232,  c.  23, 
?  1) ;  Missouri,  may  acquire  "  by  descent 
or  purchase,''  hold  and  alienate,  (1825, 
R.  S.  126;  1835,  R.  S.  66;  1845,  K.  S. 
113,  c.  6 ;  1855,  R.  S.'  186,  c.  5) ;  Tennes- 
see, (1871,  C.  S.,  U  1998,  1999;  and  see 
Laws  1853,  c.  42,  §  2 );  and  naturalization 
papers  taken  out;  New  York,  (1  R.  S. 
1830,  p.  720 ;  2  Id.j  p.  57,  g  4.)  In  Ckm- 
necticut,  until  1849,  an  alien  could  neither 
take  nor  hold  real  estate  without  special 
legislative  license,  (1  E.  S.  1821,  tit.  56, 
§  5,  p.  301 ;  R.  S.  1838,  p.  389.)  In  1849 
the  right  to  purchase,  hold  or  transmit 


tention  appear  (1856,  P.  L.,  p.  94,  ?  5; 
1866,  R.  S.  82,  §  125);  Nevada  (1862, 
Comp.  L.,  p.  60,  J  20,)  if  such  intention 
appear ;  New  Sampshire  (1842,  R.  S.,  c. 
156,  I  2;  1878,  G.  L.,  c.  193,  §  2,)  if  such 
intention  appear;  New  Jersey  (1851,  P. 
L.  218,  §  3;  1877,  Rev.  1248,  I  24,)  "  un- 
less a  contrary  intention  be  manifest  on 
the  face  of  the  will ;"  New  York  (1829,  3 
R.  S.  58,  ?  7) ;  North  Carolina  [1873,  Bat. 
Rev^,  c.  119,  i  5;  1845,  P.  L.  125,  ?  1) ; 
Ohio  (1808,  6  Laws  64,  ?  1 ;  1840,  38 
L.  120,  ?  48,  if  such  intention  clearly  ap- 
pear; 1852,  50  L.  297,  i  54 ;  1878,  75  L. 
838,  I  57 ;  1880,  Eev.,  ?  5968) ;  Penn^l- 
vania,  (Purd.  Dig.,  ed.  1872,  p.  1474,  §  11 ; 
1833,  P.  L.  249,  ^  10,)  unless  a  contrary 


intention  appear ;  Bhode  Island,  (1857,  E 
S.  356,  ?  1 ;  1872,  G.  8.  374,  ?  1,)  if  such 
intention  appear;  South  Carolina  (1858, 
12  Stats,  at  Large,  597,  §  1 ;  1873,  R.  S. 
446);  Tennessee  (1842,  P.  L.  193,  ^  4; 
1852,  P.  L.  262,  §  2;  1858,  Code,  §  2195; 
1871,  Comp.  Slats.,  ?  2195)  ;  Tems  (Const., 
art.  5351,  p.  913)  ;  Vei-mont,  (1851,  Comp. 
Stats.  327,  I  2 ;  1870,  G.  S.,  c.  49,  ?  2,)  if 
such  intention  appear  ;  Virginia  (1835,  P. 
L.  43  ;  1873,  Code,  909,  ?  2)  ;  West  Vir- 
ginia (1868,  Code,  c.  77,  ?  1);  Wisconsin, 
(1849,  R,  S.  353,  c.  66,  J  3 ;  1878,  R.  S.,  J 
2279,)  if  such  intention  appear.  See  also 
vol.  I.,  p.  602,  n.  4 ;  and  note  to  section 
XXIV.  of  this  act. 
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due  and  payable  in  respect  of  the  surrendering  of  such  real  estate  to 
the  use  of  the  will,  or  in  respect  of  presenting,  registering  or  enrolling 
such  surrender,  if  the  same  real  estate  had  been  surrendered  to  the 


Teal  property  was  given  to  aliens  resident 
in  the  United  States,  (R.  S.  1849,  p.  455  ; 
C.  S.  1854,  p.  G30,).  and  this  was  after- 
ward ext<?nded  to  citizens  of  France  not 
resident  in  the  United  States,  so  long  as 
like  privileges  were  accorded  by  the 
Prench  government,  (Gr.  S.,  1875,  p.  4.) 
In  South  Carolina  the  title  of  alien  pur- 
•chasers  prior  to  1807  was  made  valid  by 
statute  of  that  year,  (6  Stats,  at  Large, 
547,  i  1,)  and  such  holder  was  enabled  to 
devise  to  an  alien  descendant,  (§  2),  on 
condition  of  his  becoming  a  resident 
within  twelve  months  thereafter,  (?  3.) 
By  law  of  Texas,  aliens  have  the  same 
Tights  which  are  bestowed  by  their  gov- 
ernment on  citizens  of  the  United  States, 
(1854,  P.  D.  45;  1879,  R.  S.,  p.  5.) 

Indians  have  been  made  the  subject  of 
special  enactment  in  several  states.  It  is 
believed  that  in  the  absence  of  such  en- 
actment, they  are  governed  by  the  same 
law  as  resident  aliens.  Parents.  Walmsley, 
20  Ind.  82.  In  Massachusetts,  in  1747, 
(III.  Prov.  L.  383),  it  was  provided  that 
no  devise  by  an  Indian  should  be  valid 
■without  the  approbation  of  tlie  General 
Court.  So  in  Indiana  (R.  S.  1843,  c.  28, 
^  3.)  And  in  New  York  it  was  provided 
by  the  Revised  Statutes  of  1829-30,  (1  R. 
S.  719),  that  an  Indian  could  neither  de- 
vise nor  take  by  devise  without  legislative 
authority. 

Convicts.  One  convicted  of  crime  can 
make  a  will  in  Georgia  (1858,  Code,  i 
■2376;  1873,  ?  2411);  and  in  Kentucky 
(1802,  3  Litt.  71.)  But  a  convict  while  in 
prison  cannot  make  a  will  in  Shade  Island 
(1872,  G.  S.  568.) 

The  statutes  of  nearly  all  the  states 
provide  that  the  testator  shall  be  of  sound 
mind,  or  of  sane  mind,  or  of  soimd  mind 
and  memory.  Such  statutes  have  been 
enacted  in  Alabama  (1806,  Toulm.  Dig. 


883,  2  2;  1852,  Code,  ?§  1589,  1595; 
1876,  Code,  ?§  2274,  2280);  Arkansas 
(1815,  Com  p.  T.  L.  556,  §  1 ;  1847,  R.  S., 
c.  170,  I  1 ;  1873,  R.  S.,  ?  5760) ;  Cali- 
fornia (1850,  Code,  c.  72,  ?  1 ;  ed.  1872, 
§  6270)  ;  District  of  Columbia  (1816,  Code 
77,  ?  75) ;  Colorado  (1861,  P.  L.  398,  ?  1 ; 
1867,  R.  S.,  c.  90,  I  1;  1877,  G.  S., 
§  2788)  ;  Connecticut  (1821,  1  R.  S.  199, 
§  1 ;  1849,  R.  S.  345,  §  1 ;  1866,  G.  S. 
401,  ?  1)  ;  Delaware  (1829,  P.  L.  221, 
i  2 ;  1852,  Rev.  Code  272,  ?  2) ;  Flonda 
(1822,^  P.  L.  52,  §  1;  1828,  P.  L.  141, 
§  51)';  Georgia  (1858,  Code,  ?§  2372, 
2374 ;  1873,  ^i  2407,  2409.  This  latter 
section  defines  the  requisite  intellectual 
capacity  to  be  "  that  which  is  necessary 
to  enable  the  party  to  have  a  decided  and 
rational  desire  as  to  the  disposition  of  his 
property");  lUinois  (1829,  Rev.  Code 
191,  ?  1;  1845,  R.  S.  536,  ^  1;  1872,  R. 
S.,  c.  148) ;  Indiana  (2  R.  S.,  1852,  p.  308, 
?  1 ;  2  R.  S.,  1876,  p.  570,  §  1) ;  Iowa 
(1839,  P.  L.  472,  §  3;  1843,  P.  L.  666, 
§U,  4 ;  Code,  ed.  1873,  ?  2322)  ;  Kansas 
(1855,  T.  L.,  c.  164,  J§  1,  2;  1865,  P.  L. 
169,  i  1 ;  1868,  G.  S.,  ed.  1878,  ?  6113) ; 
Kentucky  (1785,  1  Litt.'  611,  §  1;  1851,  R. 
S.,  c.  106,  §  2  ;  1873,  G.  S.,  c.  113,  §  2) ; 
maine  (1821,  P.  L.  137,  §  1;  1871,  R.  S. 
563,  ?  1);  Maryland  (1798,  o.  10,  ?  3; 
Code  1860,  art.  93,  §  100;  Rev.  Code 
1878,  Art.  49,  §  3,  "of  sound  and  dispos- 
ing mind,  and  capable  of  executing  a 
valid  deed  or  contract'')  ;  Massachusetts 
(1671,  New  Plim.  Col.,  p.  281;  1784,  1  L. 
109,  §  1 ;  G.  S.  1859,  c.  92,  ?  1) ;  Michi- 
gan (1809,  2  T.  L.  13, 1  1 ;  1857,  2  Comp. 
L.,  u.  92,  §  1 ;  1871,  2  Comp.  L.,  §  4322) ; 
Minnesota  (1851,  R.  S.,  c.  53,  §  1  ;  1866, 
G.  S.,  c.  47,  I  1)  ;  Mississippi  (1871,  Rev. 
Code,  §  2388;  1821,  Hutch.  Code  647, 
§  14) ;  Missoun  (1807,  1  T.  L.  131,  ?  18  ; 
1825,  R.  S.  790,  §  1 ;  1-845,  R.  S.  1078, 
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use  of  the  will  of  such  testator :  provided  also,  that  where  the  testator 
was  entitled  to  have  been  admitted  to  such  real  estate,  and  might,  if 
he  had  been  admitted  thereto,  iiave  surrendered  the  same  to  the  use  of 
his  will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled 
or  claiming  to  be  entitled  to  such  real  estate  in  consequence  of  such 
will  shall  be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue- 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine  and 
sums  of  money  as  would  have  been  lawfully  due  and  payable  in 
respect  of  the  admittance  of  such  testator  to  such  real  estate,  and  also- 
of  all  such  stamp  duties,  fees  and  sums  of  money  as  would  have  beeni 
lawfully  due  and  payable  in  respect  of  surrendering  such  real  estate- 
to  the  use  of  the  will,  or  of  presenting^  registering  or  enrolling  sucb 
surrender,  had  the  testator  been  duly  admitted  to  such  real  estate,  and 
afterwards  surrendered  the  same  to  the  use  of  his  will ;  all  whicb 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid,  shall  be- 
paid  in  addition  to  the  stamp  duties,  fees,  fine  or  sums  of  money  due 
or  payable  on  the  admittance  of  such  person  so  entitled  or  claiming  to- 
be  entitled  to  the  same  real  estate  as  aforesaid. 

COPYHOLD. 

Y.  And  be  it  further  enacted.  That  when  any  real  estate  of  the 

nature  of  customary  freehold,  or  tenant  right,  or  cus- 

eitraota'of         tomary  or  copyhold,  shall  be  disposed  of  by  will,  the  lord 

tomary  free-      of  the  manor  or  reputed  manor  of  which  such  real  estate 

copyholds  to      is  holdcu,  or  his  steward,  or  the  deputy  of  such  steward, 

b©  entered  ^  j.       >/  ' 

on  the  court       shall  cause  the  will  by  which  such  disposition  shall  be 
made,  or  so  much  thereof  as  shall  contain  the  disposition, 

?  1 ;  1865,  W.  S.,  c.  131,  §  1 ;  1879,  E.  S.,  249,    ?   1 ;     Purd.    Dig.     1474,     ?    1)  ; 

I  3960) ;    Nebraska  (1855,  P.  L.  63,  §  41 ;  Rhode  Island  (1872,  G.  S.,  c.  171,  §  1) ; 

1866,  E.  S.,  c.  14,  ?  123;  1873,  G.  S.,  c.  South  Carolina  (1733,  2  Stats,  at  Large  341, 

17,  ?  123)  ;   New  Hampshire  (1822,  P.  L,  ?  1 !  1789,  5  Id.  106,  |  2 ;  1873,  E.  S.  442, 

10,  §  1 ;  1853,  C.  S.  165  ;  1867,  G.  S.  174;  §  1)  ;    Texas  (1840,  P.  L.  167,  §  1 ;  1879^ 

1878,  G.  L.,  c.  193,  U  h  6) ;    New  Jersey  E.  S.  4857) ;   Vermont  (1821,  C.  L.  334,  §. 

(1795,  Pat.  Eev.  189,  §  3;    1874,  Eev.  16;  1851,  C.  S.  327,  §  1;  1862,  G.  S.,  c. 

1244,  ?  3) ;    New  York  (1787,  1  Greenl.  49,  §  1) ;  Virginia  (1873,  Code  910,  ?  8) ;: 

386,  ?  5;  1829,  2  E,  S.  56,  2  21) ;  Ohio  West  Virginia  (1868,  P.  L.  92,  §  3);   Wis- 

(1824,  22  L.  119,  §  3  ;  1840,  38  L.  120,  consin  (1849,  E.  S.,  c.  66,  |  1 ;  1878,  E.  S.,. 

?  1;  1852,  50  L.  297,  ?  1;   1878,  75  L.  §  2277);    this  rule  in  substance  and  of 

838,  J  2  ;    1880,  Eev.,  §  5914) ;    Oregon  clear  necessity  forms  part  of  the  law  of 

(1850,    G.    S.   724,    J    1 ;    1855,   P.   L.  every  state,  -whether  expressed  in  statu- 

384,   §   1) ;    Penngylvania    (1833,    P.    L.  tory  formula  or  not. 
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of  such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor  or 
reputed  manor;  and  when  any  trusts  are'declared  by  the  will  of  such 
real  estate,  it  shall  not  be  necessary  to  enter  the  declaration  of  such 
*trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls 
that  such  real  estate  is  subject  to  the  trusts  declared  by  such  will ;, 
and  when  any  such  real  estate  could  not  have  been  dis-       ,  , 

''   ^  and  the  lord 

posedof  by  will  if  this  act  had  not  been  made,  the  same  t«  be  entitled 

^  "^  ^  -  to  the  same 

fine,  heriot,  dues,  duties  and  services  shall  be  paid  and  s"chtstate?^'^ 
rendered  by  the  devisee  as  would  have  been  due  from  the  prev1"tSy 
customary  lieir,  in  case  of  the  descent  of  the  same  real  es-  wJu'id  hwe  ^^ 
tate ;  and  the  lord  shalj,  as  against  the  devisee  of  such  he?"incMe'of 
estate,  have  the  same  remedy  for  recovering  and  enforcing     *^°*°  ' 
such  fine,  heriot,  dues,  duties  and  services,  as  he  is  now  entitled  to  for 
recovering  and  enforcing  the  same  from  or  against  the  customary  heir 
in  case  of  descent. 

ESTATES    PUR   AUTRE   VIE. 

VI.  (Z)  And  be  it  further  enacted,  That  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  Estates p«r 
nature,  the  same  shall  be  chargeable  in  the  hands  of  tlie  «""'«''*«■ 
heir,  if  it  shall  come  to  him  by  reason  of  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  freehold  land  in  fee  simple;  and  in  case- 
there  shall  be  no  special. occupant  of  any  estate  per  autre  vie,  whether 
freehold  or  customary  freehold,  tenant  riglit,  customary  or  copyhold^ 
or  of  any  other  tenure,  and  whether  a  corporeal  or  incorporeal  hered- 
itament, it  shall  go  to  the  executor  or  administrator  of  the  [)arty  that 
had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall 
come  to  the  executor  or  administrator  either  by  reason  of  a  special 
occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and> 
shall  go  and  be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate.  6 

(l)  Vol.  I.,  p.  *62.  ?  18  ;  1838,  R.  S.  315,  ?  18) ;   New  Jersey 

6.  'Eata.les  pur  autre  vie  pass  in  Alabama  (1795,  Pat.  Eev.  189,  ?  1;    1874,  Eev.. 

as  chattels  real  (1852,  Code,  ^  1594;  1876,  1243,  §   1);  New  York  (1787,  1  Green!. 

Code,  i  2279) ;  in  Minnesota  as  real  prop-  386,  ?  4 ;  1829,  2  B.  S.,  6th  ed.,  56,  §  2)  ; 

erty  (1876,  P.  L.,  c.  37,  ?  1-)     Estates  pwj-  South   Carolina   (1873,  K.  S.  442,  §   3)  i. 

'a%Ure  vie,  not  disposed  of  by  will,  go  as  Texas  (1840,  P.  L.  167,  §  1) ;  and  Virginia 

assets  to  the  executor  or  administrator  iii  (1785,  12  Stats,  at  Large  152,  §  51  ;  1792,. 

the  District  of  Columbia  (1816,  Code,  p.  18  Id.  97,  §  54.)     See  also  note  3,  swpra, 

78,  ?  78)  ;  so  in  Indiana  (1831,  E.  S.  272, 

[vol.  II.  *858] 
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"No  will  of  a 
tperson  under 
■age  valid ; 


VII.  (m)  And  be  it  further  enacted,  That  no  will  made 
by  any  person  under  the  age  of  twenty-one  years  shall  be 
valid.  7 


(m)  Vol.  I.,  p.  *44. 

7.  Infants.  In  regard  to  testamentary 
:age,  there  is  a  distinction  made  between 
real  and  personal  property.  As  to  the 
.latter,  the  ecclesiastical  courts  of  England 
followed  the  rule  of  the  civil  law.  "  A 
boy  after  the  age  of  14  years  and  a  wench 
after  the  age  of  12  years  may  make  a  tes- 
tament and  dispose  of  their  goods  and 
-chattels,  and  that  not  only  without  the 
-authority  or  consent  of  their  curator  or 
guardian,  but  also  without  the  authority 
■and  consent  of  the  father,  if  he  or  she 
iave  any  goods  of  his  or  her  own," 
Swinb.,  pt.  II.,  §  2.  See  also  2  Blackst. 
■Com.  497.  By  the  statute  of  34  and  35 
Hen.  VIII.,  c.  5,  §  14,  devises  of  real 
property  by  an  infant  under  the  age  of 
itwenty-one  years  were  declared  to  be  in- 
valid. The  common  law,  as  above  stated, 
remained  unchanged  at  the  time  of  the 
^settlement  of  the  American  colonies.  It 
was  not  changed  in  England,  except  as  to 
.appointment  of  testamentary  guardian, 
until  the  act  of  1  Vict.  In  Alabaina,  it 
was  enacted  in  1806,  that  an  infant  under 
the  age  of  twenty-one  years  should  liave 
no  power  to  devise  real  property,  and  this 
remains  the  law  of  Alabama,  as  it  is  that 
•of  most  of  the  United  States  (Tonlm. 
Dig.  883,  ?  2  ;  1852,  Code,  ?  1589  ;  1876, 
Code,  ?  2274.)  The  code  of  1852  (§ 
1595;  1876,  Code  ?  2280,)  gave  an  in- 
fant of  eighteen  years  power  to  bequeath 
j)ersoiial  property.  By  act  of  1873  (P. 
L.  94,  ?  1;  Code  1876,  |  2735,)  pro- 
vision is  made  for  relieving  an  infant  of 
the  disabilities  of  non-age  by  order  of 
"the  court  on  petition.  In  Arkansas  the 
law  is  the  same,  except  as  to  relief  from 
disabimy  (1815,  Comp.  T.  L.  556,  §? 
1,  2;  1847,  E.  S.,  c.  170,  ??  1,  2;  1873, 


R.  S.,  U  5760,  5761.)  By  the  Revised 
Statutes  of  1873  (§  3034),  it  is  provided 
that  a  female  shall  be  of  age  for  all  pur- 
poses at  eighteen  years.  In  California 
(Oide  1850,  c.  12,  I  I;  Code  1872,  | 
6270,)  every  person  of  the  age  of  eighteen 
years  can  make  a  will  if  of  sound  mind. 
In  Colorado  males  of  the  age  of  twenty-one 
years,  and  unmarried  females  of  the  age  of 
eighteen  years,  may  devise  real  property 
(1861,  P.  L.  398,  §  1;  1867,  Rev.  Stat. 
c.  90,  ?  1;  G.  S.  1877,  I  2788,)  and  all 
persons  of  the  age  of  sevenleen  years  may 
bequeath  personal  property  (G.  S.,  1 877, 
^  2788.)  For  power  of  married  women, 
see  note  to  section  VIII.  In  the  District 
of  Cobmibia  no  will  of  real  estate  could  be 
made  by  an  infant  under  the  age  of 
twenty-one  years  (Code  1816,77,?  75; 
Rev.  Code  1857,  c.  52,  §  1.)  In  Connecti- 
cut  the  Revised  Code  of  1784  (?  3)  fixed 
the  testamentary  age  at  twenty-one  for 
real  properly  and  seventeen  for  personal 
property  (1821,  R.  S.,  tit.  32,  p.  199,  §  1 ; 
C.  S.,  1838,  tit.  31,  c.  1,  ?  1  ;  1849,  R.  S. 
345,  ?  1 ;  1854,  Siats.  483,  §  1 ;  1866,  G. 
S.  401,  §  1.)  This  was  changed  in  1870 
(P.  L.  422;  1875,  G.  S.  368,  §  1,)  to 
eighteen  years  for  all  kinds  of  property. 
In  Delaware  it  was  fixed  at  twenty-one 
without  distinction  between  real  and  per- 
sonal property  ( 1 829,  P.  L.  221,  ?  2  ;  1852, 
Rev.  Code  272,  §  2.)  So  in  Florida  {1822, 
P.  L.  52,  §  1;  1828,  P.  L.  141,  ?  51.)  In 
Oeorgia  the  common  law  remains  un- 
changed as  to  testamentary  age,  except 
that  no  infant  under  fourteen  years  can 
make  a  valid  will  (1858,  Code,  §  2371; 
1873,  Code,  |  2406.)  In  Illinois  the  age 
is  fixed  as  to  real  property,  at  twenty-one 
years  for  males  and  eighteen  years  for 
females  (unmarried  females  until  1861), 
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and  as  to  personal  property,  at  seventeen 
years  for  boih  males  and  females,  until 
1872,  when  that  provision  was  omitted  in 
the  revision  (1829,  Rev.  Code  la  I,  §  1; 
1833,  P.  L.  611;  1845,  E.  S.  536,?   1; 

1872,  R.  S.,  c.  148,  §  1.)  In  Indiana  in- 
fants are  excepted  from  the  authority  to 
make  wills  conferred  by  the  statutes 
of  wills  (2  E.  S.,  1862,  p.  308,  ?  1 ;  1859, 
P.  L.  245;  2  E.  S.  1876,  p.  570,  §  1.) 
So  in  Iowa  (1839,  P.  L.  472,  ?  3  ;  1843,  P. 
L.  666,  ??  1,  4;  1880,  Eev.  Code,  §  2322.) 
Minority,  however,  ends  with  feiriales  at 
the  age  of  eighteen  and  with  all  persons 
on  their  marriage  (1880,  Eev.  Code, 
?  2237.)  In  Kansas  the  age  is  fixed  at 
twenty-one  years  for  real  property,  and 
eighteen  years  for  personal  property 
(1855,  T.  L.,  c.  164,  §§  1,  2;  1859,  P.  L., 
c.  63,  i  1 ;  1865,  c.  86,  §  1  ;  1868,  G.  S., 
c.  117,  §  1;  ed.  18*78,  §  6113.)  So  in 
Kentucky  until  1851  (1  Lilt.  611,  §  1 1  2 
Litt.  121,  1798,)  but  now  no  will,  except 
in  exeeulion  of  a  power  or  for  appoint- 
ment of  testamentary  guardian,  can  be 
made  under  the  age  of  twenty-one  years 
(1851,  E.  S.,  0.  106,  §  3;  1852,  E.  S.  693; 

1873,  a  S.,  c.  113,  ?  3.)  In  Maine  at 
twenty-one  for  real  property  (act  of  1821, 
p.  137,  §  1;  1871,  E.  S.  563,  ?  1.)  In 
Maryland,  for  real  property,  at  twenty- 
one  for  males  and  at  eighteen  for  females 
(Laws  1798,  c.  10,  §  3,  applicable  also  to 
the  Distiict  of  Colwmhia;  1860,  Code,  art. 
93,  I  300;  1878,  Eev.  Code,  art.  49,  §  3.) 
In  Massachusetts  the  act  of  1641  enabled 
all  persons  of  the  age  of  twenty-one  to  de- 
vise their  real  estate.  The  act  of  1671 
(Laws  New  Plym.  Col.,  p.  281,)  gave  a 
general  testamentary  power  to  persons  "  of 
competent  age."  The  act  of  1 641  was  re- 
stored in  this  respect  in  1784  (1  Laws 
109,  i  1.)  The  right,  to  dispose  of  either 
real  or  personal  property  by  will  is  now 
given  by  statute  only  to  persons  of  full 
age  (1859,  G.  S,  c.  92,  §§  1,  2.)  This  is 
now  the  rule  in  Michigan  also  (1857, 
Comp.  L.,  c.  92,  ?  1 ;  1871,  Comp.  L.,  c. 
154,  ?  4332.)    Formerly  the  law  gave 


females  of  eighteen  power  to  devise  real 
estate  (1808,  2  T.  L.  13,  ?  1,)  and  infants 
of  fourteen  power  to  bequeath  personalty 
(1811,  1  T.  L.  160,  i  2.)     In  Minnesota-. 
the  law  is  the  same  as  in  Micliigan  (1851^ 
E.  S.,  c.  53,  n ;  1866,  G.  S.,  c.  47,  ?  1.) 
So    in     Mississippi    (1871,    Eev.    Code,. 
§   2388,)   although  formerly   unmarried 
females  of  eighteen  might  make  a  will 
(1821,  Code  647,  ?  14.)     In  MUisomi  the- 
power  is  given  generally  to  all  persons  of 
twenty-one  years  to  devise  real  property,, 
and  all  persons  of  eighteen  years  to  be- 
queath personalty  (1807,   1   T.   L.  131,. 
II    18,  19;    1814,   1   T.   L.   405,  ??   25,- 
26;    1821,  1   T.  L.  786,  U   1,  2 ;  ,1825, 
E.  L.  790 ;  1835,  E.  S.  617  ;  1845,  p.  S.. 
1078  ;   1855,  E.  S.,  c.  167,  |?  1,  2 ;  1865,. 
G.  S.,  c.  131,  II  1,  2  ;   1879,  E.  S.,  e.  71, 
§  3960.)     In  Nebraska  the  power  is  given 
generally  to   every   person   of  full  age, 
(Laws  1855,  p.  63,  §  41 ;  1856,  c.  37,  ?  1 ; 
1860,  c.  5,  ?§  1,  4;  1866,  E.  S.,  c.  14, 
U  123,  126 ;   1873,  G.  S.,  c.  17,  U  123, 
126.)     In  Nevada  every  person  of  the  age- 
of  eighteen  may  make  a  will  of  both, 
personal  and  real  estate,  (1862,  Comp.  L.,, 
c.  61,  §  1  ;  ed.  1873,  vol.  I.,  p.  199.)     In 
New  Hampshire  every  person  of  the  age 
of  twenty-one  might  dispose  by  will  of 
his  or  her  real  estate,  (1822,  P.  L.  10,. 
?  1,)  and  may  now  dispose  of  real  and. 
personal  property,  (1853,  C.  S.  165;  1867,, 
G.  S.  174;  1878,  G.  L.,  c.  193,  U  1,  6,)— 
including  married  women,  as  to  which  see 
supra.  In  New  Jersey  no  person  under  the- 
age  of  twenty-one  can  make  a  will  of 
either  real  or  personal  property,  (Laws. 
1850,  p.  280,  ?  1 ;  1851,  p.  218, 1  5 ;  1874, 
Eev.  1244,  I  3  ;  1248,  §  26.)  Prior  to  1850- 
the  common  law  rule  obtained  as  to  tes- 
tamentary age  for  wills  of  personal  prop- 
erty, (act  of  1795,  Pat.  Eev.  189,  §  12 ;. 
1874,  Eev.  1245,  I  9.)     In  New  York,  by 
act  of  1789,  (1  Greenl.  386,  §  5,)  infants- 
were  declared  incapable  of  devising  real 
property,   but  the  Eevised    Statutes   of 
1829-30  (2  E.  S.  46, 1  21,)  gave  the  power 
of  disposing  of   personalty  by  will    to^ 
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«naleB  at  eighteen  and  unmarried  females 
:at  sixteen.  The  distinction  between  mar- 
ried and  vinjnarried  females  is  now  re- 
moved, (1867,  P.  L.  1927.)  In  North  Caro- 
lina the  common  law  rule  was  changed  in 
1811  (P.  L.,  0.  17,)  so  as  to  prohibit  wills 
of  personal  property  under  the  age  of 
•eighteen,  (1821,  B.  S.,  c.  820.)  The  pres- 
ent law,  however;  allows  no  will  to  be 
mad«  under  the  age  of  twenty-one,  (Bat. 
Eev.  1873,  c.  119,  ?  2.)  In  Ohio,  until 
1824,  males  of  the  age  of  twenty-one,  and 
females  of  the  age  of  eighteen,  were  com- 
petent to  make  a  will,  (1808,  6  L.  64, 
g  1;  1810,  8  L.  146;  1816,  14  L.  141'.) 
By  acts  of  1824  (22  L.  119, 1  3,)  and  1831, 
(29  L.  242,  2  3,)  no  infant  could  make  a 
-will,  and  by  later  acts,  only  persons  of 
full  age  can  do  so,  (1840,  38  L.  120,  §  1 ; 
1852,  50  L.  297,  §  1 ;  1878, 75  L.  838,  §  2 ; 
,  1880,  Eev.,  I  5914.)  In  Oregon  the  testa- 
rmentary  age  is  retained  at  twenly-one  for 
wills  of  real  property,  and  at  eighteen  for 
wills  of  personalty,(1850,  G.  S.  274,  g§  1, 2.) 
In  Pennsylvania  the  testamentary  age  is 
fixed  at  twenty-one  for  all  wills  (1833,  P. 
L.  249,  I  3;  Purd.  Dig.  1872,  p.  1474,  ? 
3.)  In  Rhode  Island  the  age  is  fixed  at 
twenty-one  for  real  property  and  eighteen 
for  personalty  (1857,  E.  S.  356,  U  1,  6 ; 
1872,  G.  S.  374,  U  1,  6-)  In  South  Caro- 
lina infants  under  the  age  of  twenty-one 
Jiave  been  and  continue  to  be  excepted 
from  the  wills  act  (act  of  1789,  5  Stats,  at 
Large  106,  §  2 ;  1873,  E.  S.  442,  §  1.)  In 
Tennessee  the  statute  of  North  Carolina 
(1811,  P.  L.,  c.  17,)  prohibiting  wills  of 
personalty  by  an  infant  under  eighteen 
years  is  in  force,  so  far  changing  the  com- 
mon law.  In  Texas  only  persons  of  the 
age  of  twenty-one  could  make  a  will 
(1840,  P.  L.  167,  ?  1,)  until  this  was  ex- 
tended to  all  persons  "  who  may  be  or  may 
Iiave  been  lawfully  married"  (1879,  E.  S., 
?  4857.)  In  Vermont  the  act  of  1821  (C. 
L.  334,  ?  16,)  made  infants  incapable  of 
making  a  will  of  real  property.  This  was 
changed  in  1851  (C.  S.  327,  §  1 ;  1862,  G. 
S.,  c.  49,  I  1,)  to  eighteen  for  females,  and 


by  the  same  statutes  (J  4)  every  one  might 
dispose  of  personal  property  by  will. 
These  acts  seem  to  restore  the  common 
law  rule  as  to  personalty.  In  Virginia 
since  1785  the  age  has  been  twenty-one 
years  for  real  property  and  eighteen  for 
personalty  (12  Stats,  at  Large  140,  H  1, 
4;  1792,  IS  Id.  88  ;  1835,  P.  L.  43  ;  1873, 
Code,  910,  i  3.)  So  in  West  Virginia 
(1868,  P.  L.  92,  I  3;'  1868,  Code,  c.  77,  ? 
2) ;  and  Wisconsin  since  1878  (E.  S.,  I 
2281,)  although  formerly  only  persons  of 
full  age  could  make  a  will  there  (1849,  E. 
S.,  c.  66,  ^  1.)  A  married  woman  may, 
however,  dispose  of  her  separate  property 
at  the  age  of  eighteen  (1870,  P.  L.  10; 
1878,  E.  S.,  I  2277.)  In  the  year  1660 
an  exception  to  infants'  testamentary  dis- 
ability was  made  in  favor  of  the  appoint- 
ment of  testamentary  guardians  by  fathers, 
themselves  still  under  age,  for  their  in- 
fant children. 

Testamentakt  GtrARDiAu.  By  the 
statute  of  12  Charles  II.,  c.  24,  ?  8,  en- 
acted in  the  year  1660,  a  father  might  ap- 
point a  guardian  by  will  for  his  infant 
child,  although  himself  under  the  age  of 
twenty-one  years.  "  It  is  clear  by  the  com- 
mon law  a  man  could  not  by  any  testa- 
mentary disposition  afiect  either  his  land 
or  the  guardianship  of  his  children.  The 
latter  appears  never  to  have  been  made 
the  subject  of  testamentary  disposition  till 
the  statute  of  12  Charles  II.  It  is  impos- 
sible to  contend  that  it  was  comprehended 
under  the  statute  of  32  Hen.  VIII,"  Lord 
Alvanley,  C.  J.,  in  Ex  parte  Earl  of  Ilches- 
ter,  7  Ves.  370,  (1803.)  As  this  statute 
formtd  no  part  of  the  common  law  at  the 
time  of  settlement  of  the  American  colo- 
nies, the  right  depends  for  its  existence 
among  us  on  American  statutes.  The 
English  statute  of  12  Charles  II.  was,  how- 
ever, contained  in  Chancellor  Kilty's  list 
of  British  statutes  in  force  in  Maryland  in 
1809  (Alexander's  Brit.  Stats.,  p.  466,)  but 
it  thas  been  held  there  not  to  apply  to 
nuncupative  wills,  Dorsey  v.  Sheppard,  12 
Gill  &  J.  192.  In  .New  .HampsAire  it  seems 
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VIII.  Provided  also,  and  be  it  further  enacted,  That 
no  will  made  by  any  married  woman  shall  be  valid,  ex-  m^t,%i^t 


4o  have  been  "  inferred  "  to  be  in  force  in 
Noyes  v.  Barbtr,  4  N.  H.  406  ;  Balch  v. 
Smith,  12   N.  H.  437.     It  was  never  in 
iforce  in  3Iaiisachusetls,  2  Dana  Abr.   1 1 ; 
Wardwell  v.  Wardwell,  9  Allen  518,  520. 
Tlie  statutoiy  provision  of  12  Car.  II., 
<i  24,  J  8,  lias  lieen  enacted  in  many  of  the 
United  Stat>-s,  viz  :  .4/rt6omo(1822,Toulm. 
.Dig.  386,  §  1) ;  Arkansas  (1847,  R.  S.,  u. 
70,  §  5  ;  extended  to  the  "  lawful  surviv- 
ing parent"    by  K  S.   1873,   ?   3040); 
■Califi)mia  (Code  1872,  §  5241 ;  in  the  ease 
of  an  illegitimate  child,  the  mother,  Id.) ; 
Oolwado  (1861,  P.  L.  348,  i  17,  or  the 
mother,   if    a    widow   and    unmarried) ; 
Connecticut  by  act  of  1840  (Rev.  1875,  p. 
192,  ?  11,  applying  to  all  parents  except 
^married  women)  ;  Delaware   {Rev.  Code 
1874,  p.  576,  ?  8) ;   District  of  Columbia 
<1816,  Code  1,  ?  2) ;  Illinois  (1835,  P.  L. 
•35,  or  the  mother,  if  a  widow.     As  to  the 
•extent  of  the  powers  given  by  this  statute 
see  Holmes  v.  Field,  12  111.  427) ;   Iowa 
(1860,  Rev.,  i  2544;  Code,  ?  88,  or  the 
•mother,  if  a  widow)  ;   Kansas  (1862,  C. 
L.,   0.   106,   §   2,   the    natural  guardian, 
"whether  father  or  mother,  may  appoint ; 
186.5,   P.  L.,  c.  86,   §  72;    1868,  G.  S., 
-§   2711);    Kentucky  (1873,  G.  S.,  c.   48, 
■^   2;    and  see   c.  113,   §  3);    Maryland 
(1834,  P.  L.,  c.  73,  extended  to  the  mother 
if  .capable  of  making  a  will,  c.  291,  ^  3; 
Code   1860,  art.  93,  J  148;    Rev.  Code 
1878,  art.   52,  ?    11) ;   Massachusetts   (R. 
S.  1832,  c.  79,  §  6;  G.  8.  1859,  c.  109, 
-§  5  ;  and  if  the  father  has  failed  to  do  so, 
the  mother  may.  Laws  1877,  p.  491 ;  but 
this  power  extends  only  to  the  relation  of 
parent  and  child,  Brigham  v.  Wheeler,  8 
Mete.  127,  and  can  be  executed  only  in 
the  manner  provided  for  the  execution  of 
-wills  in  G.  S.  1859,  o.  92,  Wardwell  v. 
"Wardwell,  9  Allen  518) ;  Michigan  (1857, 


Comp.  L.,  c.  110,?  10;  1871,  Comp.  L. 
§  4819,  but  such  appointment  is  not  to 
take  eflfect  if  the  infant's  mother  survives, 
without  the  approval  of  the  court,  1877, 
P.  L.  3) ;   Minnesota  (1851,  R.  S.,  c.  67, 
§   10;   1866,  G.  S.,  ^.  59,  §  6,  including 
after-bom  children) ;     Mississippi  (1871, 
Rev.  Code,  §  1203)  ;    Missouri   (1835,  R. 
S.  296,  §  14;  1845,  R.  S.,  c.  73,  §  32; 
1855,  R.  S.,  c.  72,  §  40;  1865,  G.  S.,  c. 
116,  §  5  ;  1879,,  R.  S.,  §  2564) ;   Nebraska 
(1866,  R.  S.,  J  23,  §  11 ;  1873,  G.  S.,  c. 
26,  §  11)  ;  Nevada  (1861,  T.L.  257,  §  11) ; 
New  Jersey  (1795,  Pat.  Rev.  189,  §§  10, 
11 ;   1874,  Rev.  464,  §   1,  to  whith   ap- 
pointment, however,   the   consent  of  the 
infant's  surviving  mother  is  now  necessary 
1871,  P.   E.   23;    1874,  Rev.   465,   §    1. 
As  to  execution  of  such  will  see  1 877,  Rev. 
1247,  §  22);  New  York  (1787,  1  Greenl. 
386,  §  11 ;  1829,  3  R.  S.,  6th  ed.,  167,  and 
if  the  father  be  dead  the  mother,  although 
a  minor,  may,  by  the  revised  statutes,  ap- 
point a  testamentary  guardian  ;     North 
Oarolina   (1873,  Bat.  Rev.,  c.  53,  §  1); 
Ohio  (1831,  29  L.  242,  §  24;  1840,  38  L. 
120,  §  66;  1852,  50  L.  297,  §  72;  or  if 
the  father    be  dead,  such    appointment 
may  be  made  by  the  surviving  mother 
1880,    Rev.,    ?     6266);     Oregon    (1853, 
Comp.    L.    323,    §    10);       Pennsylvania 
(1833,  P.  L.  249,  §  4.     This  act  applies 
only  to  "any  person  competent"  to  make 
,a  will,   and   being  a   father.      By  act  of 
1855  vP.  L.  431,  §  6,)  this  right  is  for- 
feited by  neglect  for  a  year  to  provide 
for  the  child's  support)  ;   Rhode  Island 
(1857,   R.    S.,   c.   154,    i    1,    restricted, 
however,  to  persons  "authorized  by  law" 
to  make  a  will  except  married  women) ; 
iSouth  Carolina  (1748,  3  Stats,  at  Large 
708  ;  1873,  E.  S.,  485) ;    Tennessee  (1762, 
c.  5,  §  2,  applicable  also  to  North  Carolina; 
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have  teen  rae-  ''^P*  ^""'^  ^  ^'^^  ^  might  have  been  made(n)  by  a  marrieJ 
viousiy  made,     -vpoman  before  the  passing  of  this  act.  (o)  8 


1873,  Bat.  Kev.,  ?  2492)  ;  Texas  (1879, 
K.  S.,  ?  2497  ;  1876,  P.  L.  175,  giving 
the  power  to  the  surviving  parent) ;  Ver- 
numt  (1862,  G.  S.,  c.  72,  §  8)  ;  Virginia 
(1873,  Code,  c.  123,  §  1) ;  West  Virginia 
1^1868,  Code,  u.  100,  §  1,  extended  to  a 
mother  who  is  a  widow  or  unmarried) ; 
Wiscmisin  (1878,  E.  S.,  ?  3965.) 

(»)  Vol.  I.,  pp.  *38,  *41,  *687. 

(o)  Vol:  I.,  p.  *337. 

8.  Mabbied  Women  had  no  power  at 
common  law  to  dispose  of  their  property 
by  will,  nor  is  this  power  given  to  them 
by  statute  in  England.  To  this  rule  cer- 
tain exceptions  were  made  at  an  early  day, 
e.  g.,  in  favor  of  the  wife  of  an  exile. 
Countess  of  Portland  v.  Prodgers,  2  Vern. 
104 ;  or  of  a  felon  convict  transported  for 
life,  In  re  Martin,  2  Boberts  405 ;  or  in 
case  of  desertion  by  husband  under  the 
divorce  act  of  1857,  21  and  22  Vict.,  c. 
108,  §§  21,  24;  or  by  consent  of  her  hus- 
band to  a  particular  will  of  personal 
•property,  Wms.  Ex'rs  (6th  Am.  ed.)  78, 
but  not  of  real  property.  Id.  76,  n.;  or  un- 
der antenuptial  agreement,  or  in  execution 
of  a  power  of  appointment,  or  in  regard 
to  lands  held  for  her  separate  use  (see 
vol.  I.,  p.  82.) '  More  especially  a  devise 
to  her  husband  was  void  at  common  law, 
Fitch  V.  Brainard,  2  Day  163.  "The 
equity  of  which  prohibition  (if  I  may  be 
so  bold  with  the  good  favor  of  our  tempo- 
ral lawyers  to  insert  the  reason  and  con- 
sideration of  the  civil  law)  >  is  not  obscure. 
For  if  this  gap  were  left  open  few  chil- 
dren should  succeed  in  the  mother's  in- 
heritance. But  by  how  much  the  husband 
were  more  cruel,  and  the  wife  more  tim- 
orous, he  crafty,  she  credulous,  by  so  much 
the  more  were  the  lawful  heir  in  danger 
to  be  disherited  and  the  cruel  and  deceit- 
ful husband  in  hope  to  be  unworthily  en- 
riched and  advanced."  Swinb.,  pt.  II.,  J 
9.  In  Alabama  the  wills  act  of  1806 
(Toulm.  Dig.  883,  J  2,)  gives  the  power  of 


devise  to  ''every, person''  with  no  excep- 
tion of  married  women,  and  this  section 
is  copied  in  the  code  (1852,  §  1589;  1867 
and  1876,  I  2274,)  but  by  I  1989  of  the- 
codeof  1852  (1876,  ?  2713,)  it  is  provided 
that  a  married  woman  may  make  a  will 
of  her  separate  estate.  In  Arkansas  in  the 
territorial  law  of  1815  (Comp.  T.  L.  556,. 
§  1,)  married  women  are  expressly  ex- 
cluded unless  they  act  under  a  marriage 
settlement  or  a  special  authority  executed' 
by  the  husband  in  writing.  By  the  Ke- 
vised  Statutes  of  1847,  (c.  170,  I  3)  this- 
special  authority  mast  have  been  executed 
prior  to  the  marriage.  By  the  Eevised 
Statutes  of  1873  (§  5762)  she  may.  devise 
her  separate  property  as  a  feme  sole.  In 
Califoi-nia  the  code  of  1850  (c.  72,  §  2) 
requires  for  the  validity  of  such  devise,, 
either  the  annexed  written  consent  of  th& 
husband  duly  attested,  or  that  it  be  made 
under  a  marriage  settlement  or  by  virtue 
of  an  antenuptial  written  authority  of 
the  husband.  These  requirements  are 
dispensed  with  by  act  of  1866  (P.  L.^ 
317;  Code  1872,  ed.  1876,  ?  6273.) 
In  Colorado  a  married  woman  may  make- 
a  will  subject  to  the  restriction  that  she- 
cannot  give  more  than  half  of  her  prop- 
erty away  from  her  husband  without  his 
consent,  (1861,  P.  L.  153,  |  4  ;  1867,  E> 
S.,  e.  60,  §  4 ;  1877,  G.  S.  614,  §  1750.)  In. 
the  District  of  Columbia  she  was  excepted 
in  the  statute  of  wills,  (Code  1816,  77,. 
?  75 ;  Rev.  Code  1857,  c.  52,  ?  1) ;  but 
can  devise  her  separate  property  or  exe- 
cute a  power  of  appointment,  (E.  C,  J  8.) 
In  Connecticut  a,  married  woman  may 
make  a  will  without  restriction,  by  act  of 
1809,  (P.  L.  15,  since  then  frequently  re- 
enacted,  1875,  G.  S.,  p.  368,  §  1.)  In 
Delaware  married  women  were  excepted 
as  late  as  the  act  of  1829  (P.  L.  221,  i  2,) 
and  the  code  of  1852,  (E.  C,  272,  ?  2,) 
but  enabled  by  act  of  1873,  c.  550,  with 
the  consent  of  her  husband,  and  subject 
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to  his  right  of  curtesy.  In  Florida  mar- 
ried wdimen  wer^  excepted  in  the  act  of 
1822,  (P.  L.  52,  \  1,)  but  this  exception 
is  omitted  in  the  subsequent  acts  of  1823 
(P.  L.  101,  I  1,)  and  1828,  (P.  L.  141, 
\  51.)  The  act  of  1822  (?  7)  contains  a 
proviso  saving  the  wife's  right  to  her  sep- 
arate estate.  In  Georgia,  by  the  code  of 
1858,  (g  2375;  1873,  §  2410,)  a  married 
woman  may  make  a  will  under  a  power 
in  the  instrument  creating  the  estate,  or 
under  a  power  of  appointment,  or  regai-d- 
ing  her  separate  estate,  or  in  case  of  aban- 
donment by  her  husband,  or  divorce,  and 
in  no  other  case.  In  Illinois,  prior  to 
1861,  a  married  woman  might  dispose  by 
will  only  of  her  separate  real  and  per- 
sonal estate,  (1829,  K.  C.  191,  ?  1 ;  1833, 
P.  L.  611 ;  1845,  E.  S.  536,  |  1,)  but  in 
1861  (P.  L.  143)  an  act  was  passed  mak- 
ing all  property  of  a  married  woman  sep- 
arate estate,  to  be  enjoyed  as  if  she  were 
sole.  See,  too,  1872,  E.  S.,  c.  148,  §  1.  In 
Indiana  a  married  woman  may  now  make 
a  will  as  if  sole,  (1847,  P.  L.  108;  1859, 
P.  L.  245  ;  1876,  E.  S.  570,  §  1.)  In  Iowa 
the  statute  of  wills  extends  to  "  every  per- 
son," without  exception  of  married  wo- 
men, (1839,  P.  L.  471,  ?  1 ;  1843,  P.  L. 
666,  §?  1-4 ;  1873,  Code  411,  §  2322.)  In 
Kansas  there  is  no  exception  of  married 
women  in  the  statute  (1855,  T.  L.,  c.  164, 
?  1*  1859,  P.  L.,  c.  63,  I  1,)  enabling 
every  person  of  proper  age  and  sound 
mind  to  make  a  will,  but  it  is  provided 
in  the  General  Statutes  of  1868  (c.  117, 
?  35,)  that  a  married  man  or  woman  can- 
not bequeath  away  from  wife  or  husband 
more  than  half  of  his  or  her  estate  with- 
out a  written  consent  duly  executed  and 
attested.  In  Kentucky  married  women 
are  excepted  in  all  the  earlier  statutes  of 
wills,,  (-1785  and  1797,  1  Litt.  611,  ?  1 ; 
1851,  E.  8.  227,  c.  106,  §  2;  1852,  E.  S. 
693,)  but  by  act  now  in  force  (1873,  G.  S., 
c.  113,  §  4,)  a  married  woman  may  make 
a  will  tx)  dispose  of  her  separate  estate  or  in 
execution  of  a  power.  The  statutes  of  Maine 
authorize  every  one  of  proper  age  and  sane 


mind,  to  dispose  of  property  by  will,  (1821, 
P.  L.  137,  i  1;  1871,  E.  S.  563,  ?  1.) 
In  Maryland,  the  earlier  statutes  of  wills 
enable  only  such  persons  to  make  a  will 
as  are  "  capable  of  executing  a  valid  deed 
or  contract"  (1798,  c.  10,  §  3  ;  Code  1860, 
art.  93,  §  300 ;  Eev.  Code  1878,  art.  49,  p. 
419,  §  3,)  but  by  act  of  1842  (P.  L.,  u. 
393,  i  6 ;  Code  1860,  supra,  ^  308  ;  Eev. 
Code  1878,  supra,  J  12,)  a  married  woman 
may  make  a  will  to  her  husband  or  other 
person,  executed  sixty  days  before  her 
death,  on  a  private  examination  first  had 
by  witnesses  out  of  her  husband's  pres- 
ence, whether  she  was  induced  by  fear, 
threats  or  ill  usage.  This  requirement  by 
the  code  and  revised  code  does  not  apply 
to  separate  property  acquired  after  the 
code  of  1860  went  into  effect.  In  Massa- 
chusetts the  earliest  acts  of  1641  and  1671 
(Laws  of  New  Plymouth  Colony,  p.  281,) 
apply  to  all  persons  of  competent  age  and 
sound  mind,  married  women  being  neither 
excepted  nor  enabled  by  express  words. 
So,  too,  the  act  of  1784  (1  Laws  109,  J  1,) 
and  the  Eevised  Statutes  of  1836.  By  the 
act  of  1842  (P.  L.  527)  she  was  authorized 
to  dispose  by  will  of  her  separate  prop- 
erty by  consent  of  her  husband,  not,  how- 
ever, in  such  manner  as  to  affect  his 
rights.  The  act  of  1850  (P.  L.  403) 
further  enabled  her  to  devise  or  bequeath 
property  to  her  husband.  By  the  act  of 
1855  (P.  L,  710)  her  right  to  devise  her 
real  estate  was  made  subject  to  the  hus- 
band's right  of  curtesy,  and  her  power  to 
bequeath  her  personal  property  away 
from  her  husband  was  limited  to  one-half. 
So  Laws  1857,  p.  599 ;  1859,  G.  S.  538,  c. 
108.  In  Michigan  a  married  woman's 
power  to  dispose  of  her  property  by  will 
was  extended  by  act  of  1848,  *c  a  policy 
of  insurance  on  the  life  of  her  hushand 
for  her  sole  use  (1  Comp.  L.  1871,  p. 
1479,)  but  the  husband's  consent,  executed 
in  the  presence  of  witnesses,  and  annexed 
to  the  wife's  will,  was,  until  1873,  neces- 
sary to  its  validity  ( 1857,  Comp.  L.,  c.  92, 
?  1 ;  1  Comp.  L.  1871,  c.  154,  g  4322.) 
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This  requirement  seems  to  have  been 
done  away  by  the  act  of  1873  (P.  L.  13), 
giving  power  to  all  persons  of  full  age  and 
sound  mind  to  dispose  of  their  property 
by  will.  The  same  requirement  formed 
part  of  the  laws  of  Minnesota  (1851,  E.  S. 
53,  ?  1 ;  1866,  G.  S.,  c.  47,  §  1,)  until 
struck  out  by  act  of  1869  (P.  L.  75),  and  a 
married  woman  of  full  age  may,  without 
her  husband,  execute  a  power  of  appoint- 
ment by  will  (1878,  R.  S.  558,  ?  38.)  In 
Mississippi  by  the  code  of  1821  (ed.  1848, 
p.  647,  ?  14,)  and  the  revised  code  of 
1871  (§  23881,  every  person  of  proper  age 
and  sound  mind  (with  no  exception  of 
marrieil  women)  may  make  a  will ;  and  a 
married  woman  may  dispose  of  her  prop- 
erty by  will  lis  if  unmarried  (Eev.  Code,  J 
1785.)  In  Missouri  married  women  were  at 
first  excepted  from  the  wills  act  unless  au- 
thorized by  marriage  setilement  or  special 
written  authority  of  husband  (1  T.  L. 
1807,  p.  140,  §  18;  1  T.  L.  1814,  p.  405,  § 
25;  1  T.  L.  1821,  p.  786,  §  1 ;  1825,  E. 
L.  790,  §  1 ;  1835,  E.  S.  617,  ?§  1,  3  ;  1845, 
E.  S.  1078,  ?5  1,  3 ;  1855,  E.  S.,  ^.  167,  U 
1,  3.)  The  exception  was  first  omitted 
in  1865,  (G.  8.,  c.  131,  §  1,)  and  in  1877 
(P.  L.  262)  an  act  was  passed  authorizing 
married  women  to  dispose  of  their  real 
and  personal  property  by  will,  subject 
only  to  the  right  of  curtesy,  and  this  is 
now  the  law  in  Missouri  (1879,  E.  S.,  c. 
71,  ?  3961.)  The  statutes  of  Nebraska,  on 
the  other  hand,  have  since  1860  required 
the  husband's  written  consent  to  his  wife's 
will  to  be  duly  attested  and  annexed 
thereto  (I860,  P.  L.,  c.  5,  ?  1  ;  1866,  B. 
S.,  c.  14,  ?  123;  1873,  E.  S.,  c.  17,  2  123.) 
With  the  same  proviso  in  Nevada  a,  mar- 
ried woman  might  dispose  by  will  of  her 
separate  propertyand  her  interest  in  com- 
mon property  (1862,  Comp.  L.,  c.  61,  §  2.) 
This  proviso  was  struck  out  in  1873  (P. 
L.  102.)  In  New  Hampshire,  prior  to 
1845  the  statute  of  wills  gave  power  to 
every  person  of  proper  age  and  sound 
mind,  with  no  express  exception  of  mar- 
ried women  (1822,  P.  L.,  p.  10,.  §  1 ;  1853, 


C.  S.  165;  1867,  G.  S.  174;  1878,  G-  L-, 
§§  1,  6.)  Married  wom^n  were  first  ex- 
pressly authorized  by  act  of  1 845  (P.  L. 
236)  to  dispose  of  real  property  by  will, 
subject,  however,  to  all  rights  of  their 
husbands,  and  by  act  of  1854  (P.  L.  1418) 
such  devise  could  not  be  to  the  husband. 
This  was  changed  in  1860,  (P.  L.  2218), 
and  in  1858  the  wife  of  an  insane  person 
was  enabled  to  dispose  of  her  separate 
property  by  will,  presumably  clear  of  her 
husband's  rights  (1858,  P.  L.  1980.)  In 
New  Jersey  married  women  were  first 
authorized  by  statute  to  make  a  will  in 
1864,  (P.  L.  698),  subject,  however,  to  the 
husband's  rights.  This  proviso  practical- 
ly subjected  the  will  to  the  husband's  con- 
sent. It  was  changed  in  1874  so  as  to 
save  only  the  husband's  right  of  curtesy 
in  her  real  property  (Rev.  1874,  p.  638,  § 
9.)  The  statute  of  1795  (Pat.  Rev.  189,  I 
3,)  included  coverture  among  testamentary 
disabilities  in  wills  of  real  estate  and 
estates  pur  autre  vie,  and  by  inadvertence 
this  provision  still  remains  upon  the 
statute-book  (Eev.  1874,  p.  1244,  J  3.) 
In  JVeto  York  by  the  act  of  1787  (1  Greenl- 
386,  2  5,)  a  married  woman  was  declared 
incapable  of  making  a  will.  This  inca- 
pacity was  not  removed  until  1867,  (P.  L., 
1927,)  although  enabled  to  transfer  her 
separate  personal  property  by  act  of  1860 
(P.  L.  157,  §  2.)  She  could  before-that 
execute  a  power  of  appointment  without 
the  concurrence  of  her  husband  (1827, 1 R. 
S.  732,  i  80;  735,  §  HO  ;  6th  ed.,  vol.  II., 
p.  1114,  §  101 ;  p.  1116,  ?  131.)  In  North 
Carolina  the  power  of  a  married  woman 
to  make  a  will  is  still  limited  to  the  exe- 
cution of  a  power  of  appointment  or  a 
power  of  disposal  contained  in  the  instru- 
ment creating  the  estate  (1845,  P.  L.  125, 
8  8;  1873,  Batt.  Rev.,  c.  119,  ?.3.)  In 
Ohio  every  person  without  exception  as  to 
coverture,  is  authorized  (o  make  a  will 
(1808,  6  L.  64,  §  1  ;  1810,  8  L.  146,  ?  1 ; 
1816,  14  L.  141,  S  1 ;  1824,  22  L.  119,  ? 
1 ;  1840,  38  L.  120,  §  1 ;  1852,  50  L.  297, 
g  1 ;  1878,  75  L.  838,  i  2;  1880,  Eev.,  | 
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TS..{p)  And  be  it  further  enacted,  That  no  will  shall  be  valid  un- 
less it  shall  be  in  writing  9  and  executed  in  manner  here- 
inafter mentioned  ;  (that  is  to  say,)  it  shall  be  signed  {q)  wriin&^nd 


■5914.)  In  Oregon  married  women  can 
only  make  wills  by  virtue  of  their  mar- 
jiage  settlement  or  a  written  authority  of 
the  husband  executed  before  marriage 
(1850,  G.  S.  274,  §  3,)  and  her  devise  of 
real  property  is  subject  to  his  right  of 
■curtesy  (1855,  Comp.  L.  784,  J  3.)  In 
Pennsylvania  married  women  were  author- 
ized by  the  act  of  1833  (P.  L.  249,  §  1  ; 
Purd.  Dig.  1872,  p.  1474,)  to  devise  real 
property  under  a  power  of  appointment, 
and  to  bequeath  persouiil  property  by 
•consent  of  husband.  This  power  was  af- 
terwards made  general  as  to  property  of 
■every  kind  (1848,  P.  L.  537 ;  Purd.  Dig. 
1872,  p.  1474,  I  2,)  subject,  however,  to 
the  husband's  curtesy,  except  where  made 
an  the  exercise  of  a  power  of  appointment 
over  a  trust  for  her  separate  use  ( 1855,  P. 
L.  430 ;  Dig.,  sup-a,  ^  21.)  In  Rhode  Is- 
land, a  married  woman  may  make  a  will 
subject  to  her  husband's  curtesy  (1856,  P. 
L.  1269 ;  1857,  E.  S.  356,  I  3  ;  1872,  G.  8. 
374,  §§  1,  6.)  In  South  CaroZima  married 
women  were  excepted  from  the  statutes  of 
wills  of  1733  (2  Stats,  at  Large  341,  I  5,) 
■and  1789  (5  Stats,  at  Large,  106,  J  2.) 
This  exception  was  done  away  as  to  wills 
in  execution  of  a  power  in  1866  (13  Stats., 
J).  438,)  and  altogether  in  1873  (E.  S.  442, 
§§  1,  17.)  In  Tennessee  she  may  make 
-a  will  of  her  separate  estate  (1852,  P.  L. 
260,  J  4;  1858,  Code,  §  2168,)  or  in  exe- 
cutio'n  of  a  special  power  (Id.)  In  Texas 
the  statute  gives  power  to  make  a  will  to 
■every  person,  ii-i'espeetive  of  coverture 
(1840,  P.  L.  1 67, 1 1,)  and  this  is  extended 
ty  the  Eevised  Statutes  of  1879  [l  4857) 
to  all  peisons,  irrespective  of  age,  "  who 
may  be  or  may  have  been  lawfully  mar- 
ried."    It  is  believed  that  this  and  that 


of  Iowa  are  the  only  statutes  in  the  United 
States  with  this  provision.  In  Vermont 
no  exception  of  married  women  is  made 
in  the  earlier  statutes  (1797,  Dig.  L.  119, 
§  1;  1821,  Comp.  L.  334,  I  16;  1851, 
Comp.  Stats.  327,  §§  1,  4;  1862,  G.  S.,  c. 
49,  §§  1,  4,)  but  they  were  not  expressly 
authorized  to  make  a  will  until  1847  (P. 
L.  26;  1851,  Comp.  Stats.  403;  1862,  G. 
S.,  c.  71,  §  17.)  They  were  excepted  in 
the  Virginia  statutes  of  1785  (12  Stats,  at 
Large  140,  c.  61,  §  ],)  and  1792  (13  Id.  88, 
?  1,)  and  still  remain  so  (1835,  P.  L.  43  ; 
1873,  Code  909,  §§  2,  3,)  except  as  to  sep- 
arate estate  and  execution  of  powers 
(Code,  supra,  §  3.)  In  West  Virginia 
there  is  no  such  exception  in  the  wills 
act  (1868,  Code,  u.  77,  ?  1-)  In  Wisconsin 
in  1849  (E.  S.  324,  §  38,)  a  married 
woman  was  authorized  to  make  a  will  in 
execution  of  a  power,  but  in  general  only 
by  annexed  written  consent  of  husband 
duly  attested  (1849,  E.  S.  353,  t.  66,  i  1.) 
This  power  was  made  general  and  inde- 
pendent of  consent  as  to  her  separate 
property  in  1870  (P.  L.  10),  and  as  to  all 
property  in  1878  (E.  S.,  §  2277.) 

ip)  Vol.  L,  p.  *105. 

9.  Before  the  statute  of  32  Hen.  VIII., 
no  wills  were  required  to  be  in  writing. 
That  act,  and  the  act  of  34  and  35  Hen. 
VIII.,  required  all  devises  of  land  to  be 
in  writing,  but  left  wills  of  personal 
property  as  before.  By  the  Eoman  law 
wills  had  assumed  the  form  of  a  convey- 
ance purely  formal,  and  h,  nuneupatio  or 
publication.  "In  this  latter  passage  of  the 
proceeding  the  testator  either  orally  de- 
clared to  the  assistants  the  wishes  which 
were  to  be  executed  after  his  death,  or 
produced  a  written  document  in  which 


(q)  Vol.  I.,  pp.  *77,  *105,  *110. 
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his  wishes  were  embodied."  Maine's  Anc. 
Law  212.  It  was  this  nwncwpalio  ■  that 
gave  its  name  later  to  verbal  or  nuncu- 
pative wills,  by  which  the  testator  orally 
disposed  of  his  goods  and  chattels.  Such 
will  might  be  proved  by  any  competent 
evidence,  and  was  recognized  by  the 
common  law  under  which  the  American 
colonies  were  settled.  Soon  after  such 
wills  were  "  practically  abolished "  in 
England  by  the  statute  of  frauds,  29 
Car.  II.,  c.  3,  (see  vol.  I.,  p.  238,J  which 
although  not  itself  in  force  in  the  United 
States,  has  become  the  law  very  generally 
by  similar  enactments.  This  act  (§  19) 
prohibited  all  verbal  testamentary  gifts 
of  personal  property  exceeding  in  value 
£30,  unless  proved  by  three  witnesses 
present  at  the  time,  and  unless  the  tes- 
tator had,  at  the  time,  called  on  some  of 
the  persons  present  to  bear  witness  that 
such  was  his  will,  and  unless  such  will 
was  made  during  the  testator's  last  sick- 
ness, and  at  his  residence  or  where  he  had 
resided  for  at  least  ten  days  next  before 
the  malcing  of  such  will,  except  where 
surprised  away  from  home,  by  sickness 
and  death  before  his  return.  It  also  pro- 
vided (?  20)  that  after  six  months  from 
its  publication,  no  testimony  should  be 
received  to  prove  it,  unless  substantially 
committed  to  writing  within  six  days 
after  the  making  of  the  will ;  and  further 
(?  21),  that  no  letters  testamentary  should 
issue  oti  such  will  within  fourteen  days 
after  testator's  death,  nor  should  such  will 
he  admitted  to  probate  until  the  widow 
or  next  of  kin  had  been  cited  and  had 
opportunity  to  appear  and  contest  it.  It 
was  also  provided  (§  22)  that  no  written 
will  of  personal  property  should  be  re- 
pealed or  altered  by  a  verbal  will,  un- 
less the  latter  be  committed  to  writing  in 
testator's  lifetime,  read  to  and  allowed  by 
him,  and  proved  to  have  been  done  so  by 
three  witnesses  at  least.  For  the  provi- 
sion as  to  nuncupative  wills  of  soldiers 
and  mariners,  see  section  XI.,  and  note  13, 


infra.  In  A^xbaima  and  other  territory  under 
the  northwestern  ordinance  of  1787,  the 
firstprovision  for  wills  required  them  to  be 
in  writing.  .The  act  of  1806  (Toulm.  Dig. 
883),  required  this  only  as  to  devises  of 
real  property  {\  2),  and  contained  for  be- 
quests of  personalty  exceeding  $100  in 
value,  the, provisions  of  |  19  as  to  calling 
on  witnesses  and  proof  by  them,  and  for 
all  nuncupative  wills  of  personalty  the 
provisions  of  \  19  as  to  time  and  place 
(Id.,  \  3.)  Subsequently  by  the  code 
(1852,  I  16U;  1876,  §  2294,)  all  wills 
were  required  to  be  in  writing,  except  be- 
quests of  personal  property  not  exceeding 
$500  in  value  (Code  1852,  §  1615  ;  1876, 
\  2298,)  and  the  provisions  of  \  19  were- 
applied  to  all  nuncupative  wills  (Id. 
1852,  §1616;  1876,  §  2299.)  The  pro- 
visions of  \  20  were  also  enacted  (1806, 
Toulm.  Dig.  883,  ?  5;  Code  1852,  ?  1619  ;. 
Code  1876,  \  2302)  ;  and  I  21  (1506,  Id., 
I  4 ;  Code  1852,  I  1619 ;  1876,  \  2301.) 
In  Arhomae  by  the  territorial  law  of  1815- 
(Comp.  L.  556,  \  5,)  the  provisions  of 
W  19  and  20  are  made  applicable  to- 
nuncupative  wills;  likewise  \  21  (Id.,  | 
6.)  But  it  is  only  required  that  persons 
present  be  called  on  by  testator  to  witness 
where  the  value  of  the  property  be- 
queathed exceeds  $200,  and  in  such  case 
the  fact  must  be  proved  by  two  -witnesses. 
The  provisions  of  §  19  with  the  above 
changes  are  extended  to  all  nuncupative 
wills  by  the  lievised  Statutes  of  183& 
(1847,  R.  S.,  c.  170,  \  24;  1873,  B.-S.,  f 
5775,)  and  all  nuncupative  wills  are  pro- 
hibited which  bequeath  property  in  excess 
of  $500.  It  is  also  provided  that  there 
shall  be  no  probate  of  a  nuncupative  will 
after  the  lapse  of  six  months,  unless  re- 
duced to  writing  within  fifteen  days  after 
making  and  signed  by  the  witnesses^ 
(1847,  K.  S.,  c.  170,  I  26 ;  1873,  E.  S.,  § 
5777)  I  nor  shall  such  wiU  be  proved 
within  twenty  days  after  testator's  death, 
nor  without  citation  as  in  §  21  of  the  sta- 
tute of  frauds  (1847,  R.  S.,  c.  170,  \  27 ;. 
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1873,  R.  S.,  ?  5778.)    All  other  wills 
musl  be  in  writing  (1815,  Id.,  §  1  ;  1847, 
Id.,  ?  4 ;  1873,  Id.,  ?  5763.)     In  California 
all  wills  must  be  in  wriling  except  nun- 
cupative wills   (1850,  P.  L.,  c.  72,  §   3; 
€ode  1872,  §  6276.)     The  provisions  of  ? 
19  of  the  statute  of  frauds  are  contained 
in  the  act  of  1850,  (Id.,  §  7,)  to  be  proved 
by  two  witnesses  present,  but  llie  provision 
as  to  place  was  afterwards  struck  out  by 
amendment    of    1874    (Code,    ?     1289.) 
Moreover,  no  nuncupative  will  could  be 
Dia<le  I'or  pi opeily  exceeding  $500  in  value 
(?  7,  supra.)    This  was  clianged  to  JllOOO 
by  the  code  of  1872,  (ed.  1876,  §  6289,) 
by   which    it   was   further   provided  tliat 
■"  the  decedent  must  at  the  time  have  been 
in   actnal  military  service  in  the  field  or 
doing  duty  on  shipboard  at  sea,  and  in 
either  case   in  actual  contemplation,  fear 
or  peril  of  death ;  or  the  decedent  must 
have  been  at  the  time  in  expectation  of 
immediate  ileath  from  an  injury  received 
the  same  day  "     Section  20  of  tlie  statute 
of  frauds  remains,  the  time  for  reducing 
to  wriling  being  enlarged  to  thirty  days 
i(  1850,  supra,  I  8;    Code,  supra,  ^  6290); 
likewise  J   20,  reduction  to  writing  being 
made,    howfver,  a  condition    to    probate 
<18.=i0,  sujj/a,  I  9;   Code,  supm,  g  6291.) 
In  Colurailo  all  wills  must  be  in   writing 
except  nnnciipative  wills  (1861,  P.  L.,  p. 
398,  (S  2 ;  1867,  R.  S.,  c.  90,  ?  2  ;  1877,  G. 
L.,  J  '.;789.)     A  nuncupative  will  of  per- 
sonal pro|ierty  is  valid  if  reduced  to  writ- 
ing .witliin  a '■  rea'^onable  time"  (R.  S., 
£vpra,  (!  3;  G.  1^., supra,  'i  2790;  formerly 
thiitv  (lays,  1861,  P.  L.,  p.  401,  |  10,)  and 
proveil  by  two  credible  witnesses.     Tlie 
witrrts-es  must  also  prove  that  rhey  were 
presenr    at  tlie  pronouncing  of  the  will, 
and  believe  that  the  testator  was  of  sound 
mind  and  memory,  and   that  the  testator 
failed  upon  some  person   present  to  bear 
witness,  and  that  the  will  was  made  dining 
his  last  sickniss  and   reduced   to  wri  irig 
witliin  leii   days  (1861,  P.  L.  40,  §10;R. 
S.,  §  3;  G.  L.,  §  2807.)     No  letters  testa- 
meniary  on  such  will  can  issue  for  sixty 


days  after  testator's  death,  (Id.,  Id., 
Id.,)  and  theie  could  be  no  probate 
without  citation  of  widow  or  next 
of  kin  (1861,  P.  L.  4li2,  §  11.) 
In  the  District  of  Columbia  devises  of  real 
property  were  required  to  be  in  writing 
by  the  code  of  1816  (p.  77,  ?  75,)  and 
now  no  nuncupative  will  is  allowed,  ex- 
cept wills  of  soldiers  and  sailor's  not  ex- 
ceeding $200  in  amount  (1857,  Rev  Code 
214,  c.  52,  §  10.)  In  Connecticut  real 
property  can  only  be  devised  by  written 
will  (1784,  Rev.  Code  115;  1821,  Rev. 
199,  ?  2,)  and  this  requirement  was  ex- 
tended in  1848  to  wills  of  personal  prop- 
erty (P.  L.  36;  1849,  R.  S.  345;  1854, 
State.  483,  §  2  ;  1866,  G.  S.  401,  §  2;  1875, 
6.  S.  368,  ?  2.)  In  Delaware  all  devises 
of  land  must  be  in  writing  (1753,  1  St. 
L.  342;  1809,  4  Id.  270;  1829,  P.  L. 
221,  §  2;  1852,  Rev.  Code  272,  §  3;  1874, 
Id.  508,  §  3  )  Nuncupative  wills  of  per- 
sonal property  were  at  first  valid,  if  re- 
duced to  wriling  and  subscribed  by  two 
witnesses  within  two  days  after  testator's 
death,  and  proved  within  six  months,  by 
acts  of  1700  and  1706.  By  act  of  1753 
nuncupative  wills  of  personal  property 
exceeding  £50  in  value  were  invalid,  un- 
less proved  by  two  witnesses  who  were 
present  at  the  publication,  and  unless 
made  during  testator's  last  sickness,  and 
at  his  home  or  place  where  he  had  re- 
sided at  least  ten  days,  except  in  case  of 
surprise  or  sudden  death  before  returning 
home  (1753, 1  St.  L.  342.  J  4  ;  1809, 4  St.  L. 
270,  ?  4.)  And  such  will  must  be  proved 
within  six  months,  arid  must  have  been 
reduced  to  writing  within  six  days  after 
being  pronounced  (Id.,  Id.,  ^  5,)  and  no 
probate  or  letters  could  be  granted  on 
such  will  within  fourteen  days  after  testa- 
tor's death  (Id.,  Id.,  ?  6.)  These  provi- 
siiius  were  changed  in  1829  to  the  present 
law,  which  makes  nuncupative  wills  valid 
only  to  the  amount  of  $200,  and  requires 
that  they  be  piiblislied  in  the  presence  of 
two  witnesses,  and  reduced  to  writing 
within  three  days,  and   postpones  their 
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probate  for  thirty  days  after  testator's 
death  (1829,  P.  L.  221,  §  3;  1852,  Rev. 
Code  272,  ?  5 ;  1874,  Id.  508,  §  5.)  In 
Florida  devises  of  real  property  are  re- 
quired  to  be  in  writing  (1822,  P.  L.  52,  § 
1;  1823,  P.  L.  101,  §1;  1828,  P.  L.  141, 
§  5,)  and  nuncupative  wills  were  only 
valid,  if  pronounced  during  testator's  last 
sickness  in  the  presence  of  two  or  more  wit- 
nesses (since  1828,  three,)  called  upon  by 
testator  to  bear  witness  (1822,  P.  L.  52,  ? 
5  ;  1823,  P.  L.  101,  §  3 ;  1828,  P.  L.  142, 
I  53.)  Originally  such  will  must  have 
been  reduced  to  writing  within  six  days, 
and  proved  within  six  months  (1822,  P. 
L.,  §  5;  1823,  P.  L.  101,  ?  4);  now 
charged  to  a  prohibition  of  probate  after 
six  months,  unless  reduced  to  writing  and 
sworn  to  by  the  witnesses  within  six  days 
after  being  pronounced  (1828,  P.  L.  142, 
?  54.)  No  probate  can  be  granted  on  such 
will  until  sixty  days  after  testator's  death, 
and  upon  citation  of  widow  and  next  of 
kin  (1823,  P.  L.  101,  §  5  ;  1828,  P.  L.  142, 
?  55.)  Such  will  may  be  revoked  by 
parolj  if  the  revocation  be  reduced  to 
writing,  read  to  and  approved  by  the  tes- 
tator, and  the  facts  proved  by  three  wit- 
nesses (1823,  P.  L.  101,  ?  6  ;  1828,  P.  L. 
142,  §  56.)  'hiJieai:gia  the  English  statute 
of  29  Charles  II.,  c. 3,  is  printed  in  full  in 
Schley's  edition  of  English  statutes  in 
force  in  that  state  (p.  252.)  By  act  of 
1852  (P.  L.  104 ;  1858,  Code,  ?  2379  ;  1873, 
Code,  §  2414,)  all  wills  must  be  in  writing, 
except  nuncupative  wills.  All  property 
may  pass  by  nuncupative  will  (1858,  Code, 
i  2446  ;  1873,  Code,  §  2482.)  Nuncupa- 
tive wills  must  be  proved  by  three  wit- 
nesses present  at  the  publication  of  the 
will,  and  called  on  by  the  testator  to  bear 
witness  to  it,  and  can  only  be  executed 
during  testator's  last  sickness,  and  at  his 
house  or  his  residence  for  at  least  ten  days 
before  his  death,  unless  he  was  surprised 
by  sudden  sickness  and  death  away  from 
home,  and  such  will  must  be  reduced  to 
writing  within  thirty  days  after  being 
pronounced,    and     proved     within     six 


months  after  J;estator's  death  (1858,  Code^ 
U  2443,  2444;  1873,  Code,  §§  21479,  2480.> 
In  rajjMjjgjfritten  wills  were  provided  for 
by  the  northwestern  ordinance  of  1789" 
and  by  the  act  of  1819,  (P.  L.  231,  |  22,) 
and  the  revised  code  of  1829  (p.  192, 
?  2,)  requires  all  wills  to  be  in  writing,. 
(1833j  P.  L.  611 ;  1845,  E.  S.  536,  §  2  ^ 
1872,  E.  S.,  c.  148,  §  2.)  Nunciapative 
wills  of  personal  property  are,  however, 
made  valid  if  reduced  to  writing  within 
ten  (since  1829,  twenty,)  days,  and  proved 
by  two  credible  disinterested  witnesses, 
who  must  swear  that  they  heard  the  tes- 
tator pj;onounce  such  will  and  call  upon 
some  person  or  persons  present  to  bear 
witness  to  it^  and  that  they  believed  the 
testator  to  be  of  sound  mind  ;  and  such 
will  must  have  been  ntade  in  testator's 
last  sickness,  and  cannot  be  proved  until. 
sixty  days  after  his  death,  (1819,  P.  L.. 
231,  ?  24;  1829,  Eev.  Code  194,  §  8;. 
1833,  P.  L.  614;  1845,  E.  S.  538,  §  9^ 
1872,  E.  S.,  c.  148,  ?  15.)  In  In(/lia,fM  all 
wills  of  real  property  must  be  in  writmg, 
(1807,  P,  L.  84,  §  32;  1818,  P.  L.  149, 
§  37  ;  1824,  E.  L.,  c.  45,  ?  5  ;  1831,  P.  L.. 

272,  i  13;  1838,  Eev.  314,  |  13;  1852, 
E.  S.  313,  I  18  ;  ed.  1876,  p.  575.)  Nun- 
cupative wills  were  excepted,  but  these 
were  not  valid  if  they  disposed  of  property  V 
exceeding  $80  in  value,  (changed  by  act 
of  1829  to  150,  and  in  1852  to  $100,)  un- 
less proved  by  two  witnesses  who  were 
present,  and  unless  testator  called  •  oni 
some  person  or  persons  present  to  bear- 
witness  to  the  will ;  and  such  will  must 
have  been  made  during  testator's  last 
sickness,  and  (until  1852)  at  his  home  or 
place  of  abode  for  ten  days  at  least  prior- 
to  his  death,  unless  surprised  away  from 
home  by  sudden  sickness  and  death, 
(1807,  P.  L.  85,  ?  34;  1818,  P.  L.  151,. 

i  39 ;  1829,  P.  L.  46,  ?  35 ;  1831,  P.  L. 

273,  §  17  ;  1838,  Eev.  ^5,  §  17 ;  1852, 
E.  8.  314,  ?  20  ;  ed.  1876,  p.  576.)  By  the 
acts  of  1807  (?  35)  and  1818,  (|  40),  no- 
probate  could  be  granted  on  such  will 
after  six  months  from  testator's  death,. 
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unless  it  had  been  reduced  to  writing 
•within  six  days  after  it  was  pronounced ; 
but  in  1829  it  was  enacted  that  no  pro- 
bate could  be  granted  after  six  montlis, 
and  sucli  will  must  have  been  reduced  to 
writing  within  six  days  in  all  cases — 
changed  in  1831  lo  fifteen  days— (1829, 
P.  L.  46,  I  35 ;  1852,  K.  S.  314,  §  20 ; 
1876,- Id.  576.)  Nor  could  probate  be 
granted  of  such  will  except  on  citation  of 
widow  or  next  of  kin,  and  (until  1829)  at 
least  fourteen  days  after  testatoi-'s  death, 
(1807,  P.  L.  86,  §  36;  1818,  P.  I..  152, 
?  41  ;  1829,  P.  L.  46,  ?  35 ;  1852,  E.  S. 
314,  §  20 ;  ed.  1876,  p.  576.)  In  JoiffL.all 
wills  must  be  in  writing  (1S39,  T.  L.  471, 
§  2,)  except  nuncupative  wills  of  personal 
property,  (limited  in  1843  to  $300),  and 
such  will  must  be  proved  by  two  compe- 
tent witnesses,  (1839,  T.  L.  474,  ?  9  ; 
1843,  P.  L.  667,  §  6  ;  1873,  Code,  |  2324.) 
Prior  to  1843  it  was  further  required  that 
such  will  be  reduced  to  writing  within 
twenty  days,  and  be  proved  by  two  credi- 
ble witnesses,  who  must  swear  that  they 
were  present  and  heard  the  testator  de- 
clare the  same. and  call  upon  some  person 
or  persons  present  to  bear  witness  to  it, 
and  that  tliey  believe  that  testator  was  of 
sound  mind  and  memory,  and  that  the 
said  will  was  made  in  testator's  last  sick- 
ness, or  on  a  voy  age  at  sea,  or  a  field  of 
battle,  "  or  under  such  other  circumstances 
that  it  could  not  be  reduced  to  writing  by 
the  testator,"  and  no  letters  testamentary 
were  to  be  issued  on  such  will  until  sixty 
days  after  testator's  death,  (1839,  T.  L., 
474,  §  9.)  In  ^oa^gs^every  will  must  be 
in  writing,  (1855,  T.  L..754,  §  3;  1865, 
P.  L.,  c.  86,  I  2,)  except  nuncupative 
wills  of  personal  property  made  in  testa- 
tor's last  sickness,  and  reduced  to  writing 
within  ten  days,  and  subscribed  by  two 
competent  witnesses ;  and  it  must  be 
proved  that  the  testator  was  of  sound 
mind  a-nd  memory,  and  not  under  re- 
straint, and  called  upon  some  person  or 
persons  present  to  bear  witness  to  his  will, 
(1865,  P.  L.  185,  i  74  ;  1868,  a.  S.,  c.  117, 


J  69  ;  ed.  1873,  ?  6181,)  and  such  will  must 
be  offered  for  probate  within  six  months 
after  testator's  death,  (Id.,  ?  75;  1868,  G. 
S.,  §  70 ;  ed.  1878,  §  6182.)  Before  1865 
nuncupative  wills  were  limited  to  $300 
worth  of  personal  property,  and  before 
1859  to  $200  worth  of  property,  and  such 
will  must  have  been  made  during  testa- 
tor's last  sickness,  and  at  his  home  or 
residence  of  at  least  ten  days  previous  to 
his  death,  excejjt  in  case  of  surprise  by 
sickness  and  death  away  from  home 
(1855,  T.  L.,  i;.  164,  |  21 ;  1859,  P.  L.,  c. 
131,  I  3;  1862,  Comp.  L.,  p.  903,  v;.  216.) 
The  act  of  1859  (|  3)  required  such  will 
to  be  proved  in  one  year,  and  the  act  of 
1855  (§  23)  required  that  it  be  reduced  to 
writing  within  thirty  days  after  it  was 
pronounced  and  proved  within  six  months 
after  testatoi-'s  death,  but  not  within  four- 
teen days  and  after  citation  of  widow  or 
■next  of  kin  (|  24.)  In^Kentucky  nuncu- 
pative  wills  were  provided  for  by  act  of 
1785  (1  Litt.  Stat.  611,  §§  5,  6,)  as  by  act 
of  29  Car.  II.,  u.  3,  to  be  made  during 
testator's  last  sickness  and  at  his  home  or 
residence  of  at  least  ten  days  prior  to  his 
death,  unless  surprised. away  from  home 
by  sickness  and  death,  and  if  the  property 
bequeathed  exceeiled  JEIO  in  value  it 
must  be  proved  by  two  witnesses  that  tes- 
tator called  on  some  person  present  to 
bear  witness,  and  probate  of  such  will 
must  be  made  within  six  months  after 
testator's  death,  unless  it  had  been  re- 
duced to  writing  within  six  days  after  it 
was  pronounced,  nor  (J  16)  within  four- 
teen days,  or  witliout  citation  of  widow  or 
next  of  kin.  By  the  revised  statutes  of 
1851,  however,  power  to  make  a  verbal 
will-is  given  only  to  soldiers  and  sailors 
(p.  227,  c.  106,  i  7;  )  873,  G.  S.  hSl,  c. 
113.)  In  Louisiana  verbal  testaments  are 
abrogated,  and  nuncupative,  or  open 
wills,  like  mystic  or  sealed  wills,  must  be 
in  writing  (1825,  Comp.  Code,  §J  1568, 
1569;  ed.  1870,  J?  1575,1576.)  In  Maine 
all  wills  must  be  in  writing  except  nuncu- 
pative wills  (1821,  P.  L.  137,  ?  2;  1871, 
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E.  S.  663,  2  1.)  Nuncupative  wills,  if 
the  property  bequeathed  exceeds  $100  in 
value  must  be  published  in  the  presence 
of  three  witnesses  during  testator's  last 
sickness  and  at  his  home  or  place  of 
abode  for  at  least  ten  days  previous  to 
his  death,  except  in  case  of  surprise  by 
sickness  and  death  away  from  home 
(1821,  P.  L.  137,  ?  5;  1871,  E.  S.  563, 
a  18,  20.)  No  probate  of  such  will  can 
be  made  more  than  six  months  after  tes- 
tator's death,  unless  it  has  been  reduced 
to  writing  within  six  days  after  its  publi- 
cation (1821,  supra,  §  7 ;  1871,  supra, 
§  19,)  nor  until  fourteen  days  after  testa- 
tor's death  and  on  citation  (1821,  ?  6  ; 
1871,  ?  16,  p.  508.)  In  MavnUn^  the 
statute  of  29  Car.  II.,  c.  3,  is  included  in 
Chancellor  Kilty's  list  of  English  statutes 
"introduced,  used  or  practiced  by  the 
courts  of  law  or  equity  in  this  state." 
Sections  ,  19  and  ,  20  of  this  statute 
were  afterwards  mad^  part  of  the  Mary- 
laud  statute  Ijlw,  with  change  in  limi- 
tation of  amount  from  £30  to  $300 
(1810,  P.  L.,  c.  34,  U  1,  2;  1860,  Code, 
art.  93,  U  306,  307 ;  1878,  Kev.  Code, 
art.  49,  §§  10,  11 ;  and  see  vol.  I.,  p.  239, 
n.)  All  devises  of  real  property  must  be 
in  writing  (1860,  Code,  art.  93,  §  301 ; 
1798,  P.  L.,  0.  101,  I  4.)  In  MassackuseUs 
the  act  of  29  Car.  II.,  c.  3,  waSTTrtlStSS- 
tially  enacted  in  1692  (Acts,  &c.,  Mass. 
Bay,  vol.  I.,  p.  47,)  and  by  the  same  act 
(p.  46)  devises  of  real  estate  were  required 
to  be  in  writing.  An  earlier  act  of  1671 
(Laws  New  Plym.  Col.  281),  required  but 
two  witnesses  to  a  nuncupative  will,  but 
provided  that  it  should  be  reduced  to 
writing  within  three  days,  and  proved  at 
the  next  terra  of  court.  The  act  of  1784 
(1  Laws  109,  U  3,  5,)  substantially  re- 
enacts  this  law,  fixing  the  limit  to  un- 
witnessed parol  wills  at  £50.  By  tlie  general 
statutes  of  1869,  however,  (c.  92,  I  9,)  no 
provision  is  made  for  other  nuncupative 
wills  than  those  of  soldiers  and  sailors. 
In  Michigan  devises  of  real  property  must 
be  in  writing,  (1809,   2  T.  L.  13,  ?   1  ; 


1838,  E.  S.  271,  §  6  ;  1839,  P.  L.  220,  ?  6 ; 
1871,  Comp.  L.,  ?  4326.)  Nuncupative 
wills  of  personal  property  exceeding  |100 
in  value  were  provided  for  and  restricted 
in  the  same  manner  as  by  the  statute  of 
frauds,  (1809,  2  T.  L.  13,  U  3-5.)  In 
1811  (1  T.  L.  160,  §  2,)  the  number  of 
necessary  witnesses  was  reduced  to  two, 
and  such  wills  were  required  to  be  writ- 
ten down  and  attested  within  six  days 
after  testator's  death.  By  the  existing 
law,  no  nuncupative  will  is  valid  for 
property  exceeding  in  value  $300,  (1871, 
Comp.  L.,  §  4327,  c.  154,  §  6.)  In  m^p^ 
B^sotoall  except  nuncupative  wills  must 
be  m  writing,  (1861,  E.  S.,  c.  53,  ?  5,) 
and  nuncupative  wills  are  now  permitted 
Qnly  to  soldiers  and  sailors  in  actual  ser- 
vice, (1866,  G.  S.,  u.  47,  ?§  5,  6.)  For- 
merly nuncupative  wills  were  allowed  in 
the  same  manner  and  with  the  Same  re- 
strictions, where  the  property  bequeathed 
exceeded  $150  in  value,  as  by  the  statute 
of  29  Car.  IL,  c.  3,  (1851,  R.  S.,  c.  53;  ?? 
6,  7.)  In  Mississippi  devises  of  real  prop- 
erty are  required  to  be  in  writing,  (1821, 
Hutch.  Code  647,  §  14,)  and  the  provis- 
ions and  restrictions  of  the  statute  of 
frauds,  except  as  to  attestation,  apply  to 
all  nuncupative  wills,  (Hutch.  Code  1821, 
p.  647,  ?§  18-20;  1871,  Eev.  Code,  U 
2392-2394,)  and  if  the  property  be- 
queathed exceeds  in  value  $100,  it  must 
be  proved  by  two  witnesses  that  the  testa- 
tor called  on  some  person  or  persons 
present  to  bear  witness  to  the  will.  In 
Missouri  the  provisions  of  the  statute  of 
frauds,  except  as  to  attestation,  were  ap- 
plied to  all  nuncupative  wills,  and  if 
such  will  disposed  of  property  exceeding 
in  value  $200,  it  must  be  proved  by  two 
witnesses  that  the  testator  called  on  some 
person  or  persons  present  to  bear  witness 
to  it,  (1808,  IT.  L.  142,  ?§  23-25; 
1814,  Id.  406,  M  29,  30  ;  1821,  Id.  786,  ?§ 
5,  7 — changing  time  to  reduce  to  writing 
from  six  to  thirty  days  ;  so,  1825,  E.  L.  790, 
J§  5,  7  ;  but  §  4  of  this  act  prohibited  all 
nuncupative   wills  for   more   than  $200 
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■worth  of  property,  and  applied  tlie  pro- 
visions of  §  28  of  the  act  of  1808  to  all 
nuncupative  wills ;  so,  1835,  E.  S.  617,  U 
6,  8,  11  ;  1845,  E.  S.  1078,  U  23,  25,  26  ; 
1855,  E.  S.  1567,  c.  167,  U  22,  24,  25 ; 
1865,  G.  S  ,  .;.  131,  §1  21,  28,  24  ;  1879,  E. 
S.,  ?§  3984,  3986,  3987.)  In  Nebraska 
personal  propeity  to  the  amount  of  $200 
might  be  bequeathed  by  a  verbal  will 
made  in  the  presence  of  two  eoinpetent 
witnesses,  by  the  act  of  1855,  (P.  L.  63, 
J  43,)  and  all  other  wills  weje  required 
to  be  in  writing,  (§  45.)  In  1866,  how- 
ever, the  provisions  of  the  statute  of 
frauds  wete  enacted  to  apply  to  nuncu- 
pative wills  exceeding  $150  in  amount, 
(1860,  P.  L.,  c.  5,  U  6,  7  ;  186H,  E  S.,  c. 
14,  U  128,  129  ;  1873,  G.  S.,  c.  17,  U  128, 
129.)  In  Neoada  all  but  nuncupative 
Trills  must  be  in  writing,  (1862,  P.  L.,  u. 
61,  §  3,)  and  no  nuncupative  will  is  valid 
for  more  than  $1000  worth  of  properly  ; 
and  all  nuncupative  wills  must  be  made 
during  testatoi-'s  last  sickness,  and  proved 
ty  two  witnesses  present  at  the  time,  and 
the  testator  must  have  called  upon  the 
jpeisons  present,  or  soine  of  them,  to  bear 
witness  to  his  will,  (?  5.)  No  proof  of  such 
■will  can  be  made  more  than  three  months 
after  it  was  spoken,  (§  6),  nor  can  it  be  ad- 
mitted to  probate  within  fourteen  days 
after  testator's  death,  or  without  citation  of 
willow  or  next  of  kin,  nor  unless  first  re- 
duced to  writingby  the proliale  judge  (§  7.) 
In  NmJ^mmpshire  the  statute  of  frauds, 
as  rSLiting  to  nuncupative  wills  of  per- 
sonal propi-ry  to  the  value  of  f  lOO  was 
enacted  in  1822,  (P.  L,  10,  ?  4,)  and  U  19 
and  20  were  re-enacied  in  1878  (G.  L.  454, 
v:.  193,^  16.)  In  New  Jersey  the  provi- 
sions of  the  statute  of'53X'3>.  II.,  c.  3,  are 
applied  to  nuncupative  wills  of  property 
mot  exceeding $80  in  value  (1795,  Pat.  Eev. 
189,  U  14-16,  18 ;  1877,  Eev.  124-5,  §§ 
11-13,  15.)  All  other  wills  must  be  in 
-writing  (1850,  P.  L.  230,  U  1,3;  1851,  P. 
L.  218,  li  1,.6;  1877,  Eev.  1247,  §  22; 
1248,  I  27.)  In  JVaij  York  statutory  pro- 
vision was  first  made  for  written  wills  in 


1649  by  an  ordinance  of  the  directors  and 
council  of  New  Netherland  (N.  Y.  Col. 
MSS.  IV.,  p.  437.)  This  ordinance  pro- 
vides that  "  whereas,  it  is  daily  observed 
that  *  *  *  grave  mistakes  are  com- 
mitted in  the  writing  and  drawing  up  of 
evidences  by  private  persons  who  are 
neitherqualifiediheretoby  oaili  nor  called 
thereto  by  authority,  whereby  frequently 
many  things  are  written  lo  the  advantage 
of  those  who  have  the  papers  drawn  up, 
interspersed  with  sinister,  obscure  and 
dubious  words,"  therefore  all  "  contracts, 
testaments,''  &c.,  "  which  shall  not  be 
written  by  the  secretai  y  or  other  author- 
ized person  "  shall  be  invalid.  And  it , 
was  further  enacted  in  1656  (N.  Y.  Col. 
MSS.  XVIIl.,  p.  24,)  that  "all  skippers, 
commissaries,  supereargoes,  assistants,  sec- 
retaries, notaries,  auditors  and  others, 
who  as  public  persons  write  wills,  shall 
particularly  take  care  that  they  are 
acquainted  with  the  testators,  and  be 
careful  that  they  duly  comprehend  the  tes- 
tator's intention,  and  that  on  and  in  their 
respective  ships  and  places  of  residence 
all  the  people's  wills  be  correctly  written 
and  registered  in  a  book,  and  signed  by 
the  testator  and  two  credible  witnesses 
besides  the  skipper,"  special  provision  be- 
ing made  for  soldiers  marching  against 
the  enemy.  By  the  statute  of  wills  of 
1787  (1  Greenl.  386,  U  15-17,)  the  provi- 
sions, of  the  act  of  29  Car.  II.,  c.  3,  as  to 
nuncujiative  wills,  were  enacted,  but  by 
the  Eevised  Statutes  of  1829  (2  E.  S.  58, 
J  22,)  no  nuiicapntive  wills  are  allowed 
except  those  of  soldiers  and  sailors  in  actual 
service.  In  North  Oarolina  the  act  of 
1784  (c.  22,  ii  l6,  W,)  applied  the  provi- 
sions (if  the  statute  of  frauds  to  all  nuncu- 
pative wills  of  property  above  the  value 
of  £100.  This  was  changed  by  the  act 
of  1841,  (P.  L.  103),  which  required  wills 
of  personalty  to  be  executed  with  the  same 
formalities  as  wills  of  realty,  and  all  wills 
in  Norih  Carolina  must  now  be  executed 
in  writing  (Batt.  Eev.  1873,  c.  119,  ?  1.) 
In  Ohio  nuncupative  wills  are  only  allowed 
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for  personal  property,  can  only  be  made 
during  testator's  last  sickness,  and  must  be 
proved  by  two  disinterested  witnesses,  and 
it  must  be  proved  by  them  that  testator  was 
at  the  time  of  sound  mind  and  memory  and 
not  under  restraint,  and  that  he  called  on 
some  person  present  to  bear  witness  to  his 
will,  (1808,  6  L.  64,  ?  5;  1816,  14  L.  141, 
?  5;    1824,  22  L.  119,  ?  9;  1831,  29  L. 
242,  ?  11,)  and  must  since  1840  be  reduced 
to  writing  and  subscribed  by  the  witnesses 
within  ten  days  (1840,  38  L.  120,  §  68; 
1852,  50  L.  297,  §  74;  1880,  Eev.,  ?  5991.) 
Formerly  no  probate  of  such  will  could 
be  made  after  six  months  unless  it  had 
been  reduced  to  writing  within  six  days, 
(1808,  6  L.  64,  ?  6;  1810,  8  L.  146,  §  6) ; 
but  since  1816  there  can  be  no  probate 
after  six  months,  and  until  1824  the  will 
must  have  been  reduced  to  writing  in  six, 
now  ten,  days  (1816, 14  L.  141,  §  C  ;  1824, 
22  L.  119,  ?   10;  1831,  29  L,  242,  §  12; 
1840,  38  L.  120,  ??  68,  69 ;  1852,  50  L. 
297,  U  74,  75;  1880,  Eev.,  ?§  5991,  5992.) 
In  Oregon  all   wills  must  be  in  writing, 
except   nuncupative  wills   to  an  amount 
not  exceeding  $200,  and  such  will  must 
have  been  made  under  the  circumstances 
required    by  the  slatute  of    frauds,   and 
proved  by  two  witnesses,  and  cannot  be 
proved  after  six  months,  unless  reduced 
to  writing  within  thirty  days,  nor  can  it 
be  proved  within  fourteen  days  after  tes- 
tator's   death,   nor   without    citation    of 
widow  or  next  of  kin  (1850,  G.  S.  274,  §? 
4,  23,  25,  26 ;  1855,  P.  L.  384.)    In  Penn- 
sylvania all  wills  must  be  in  wi-iting  (1833, 
P.  L.  249,  ?§  6, 17  ;  1872,  Purd.  Dig.  1474, 
ii  6, 17,)  except  nuncupative  wills  of  per- 
sonal property,  which  may  be  made  under 
the  circumstances  set  out  in  the  English 
statute,  without  limitation  as  to  amount 
bequeathed ;  but  if  the  amount  exceeds 
$100,  the  will  must  be  declared  by  the 
testator  in  the  presence  of  two  witnesses 
to  be  his  will  (1§33,  P.  L.  249,  ?  7  ;  1872, 
Purd.  Dig.  1474,  §  8.)  There  is  no  special 
provision  iis  to  the  probate  of  such  wills. 
In  Rhode  Island  wills  of  personal,  as  of 


real,  property  must  be  in  writing  (1857,. 
K.  S.  356,  §2  4,  7.)    In  South  Carolina  the- 
provisions  of  the  statute  of  29  Car.  II.,  c 
3,  became  law  in  1712  by  formal  enact- 
ment (2  Stats,  at  Large  435.)  To  this  was 
added  in  1733  the  requirement  that  such 
wills  should  be  proved  by  competent  wit- 
nesses (3  Stats,  at  Large  341,  g  3 ;  1873, 
E.  S.  447,  §  26.)     Since  1789  nuncupative 
wills  for  property  of  not  more  than  £10, 
now  $50,  value  may  be  made  and  proved  as 
prescribed  by  the  English  statute,  except 
that  there  can  be  no  probate  after  twelvfr 
months,  and  it  is  not  postponed  for  four- 
teen days  after  testator's  death  (1789,  5- 
Stats,  at  Large  106,  U  4,  5;  1873,  E.  S. 
447,  §§  24,  25,  27.)    In  Tennessee  the  pro- 
visions of  the  English  statute  apply,  tli& 
limitation  of  amount  therein  being  fixed 
at  £100  in  1784  and  changed  to  $250  ia 
1852   (1784,  L ,  c.  22,  U  15,  16 ;  1858, 
Code,  11  2165,  2166 ;  1871,  Comp.  S.,  Id.) 
In  Texas   the   provisions   of  the   statute- 
of  frauds  were  copied  into  the  statute  of 
1840,  with  a  change  of  £30  to  $30,  and  by 
omission  of  all  amount  this  was  afterward 
(1876,  P.  L.,  c.  84,  I  4,)  made  applicable 
to  all  nuncupative  wills  (1840,  P.  L.  167, 
?§  6,  7,  11 ;   1879,  E.  S.,  U  4862,  4865.) 
So  in  Vermont  by  act  of  1797  (Dig.  Laws 
119,  U  2-4,)  changing  £30  to  $200 ;  but 
the  provisions  as  to  probate  have  been 
dropped  from  the   later   statutes    (1821, 
Comp.  L.  334,  I  19;  1851,  Comp.  S.  327,. 
I  8  ;  1862,  G.  S.,  c.  49,  §  8.)     So  in  Vir- 
ginia, by  act  of  1748  (5  Stats,  at  Large- 
456,?^  9-11,)   changing  the  number  of 
witnesses  to  two,  and  the  amount  from 
£30  to  £10.    This  act  continued  in  force- 
(1785,  12  Stats.  141,  ^^  5,  6  ;  1792, 1  Stats, 
at  Large,  N.   S.,   88,  l\  5,  6,  changing 
amount  to  ?30,)  until  1840  (P.  L.  50), 
when  wills  of  personalty,  except  nuncu- 
pative wills,  were  i-equired  to  he  executed 
like  wills  of  real  properly,  and  by  the 
code  of  1873  (p.  910,  U  4-6,)  no  e.xcep- 
tion  is  made  except  in  favor  of  soldiei's. 
and  sailors.     The  law  of  West  Virginia  is 
in  this  respect  like  that  of  Virginia  (1868, 
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at  the  foot  or  end  (r)  thereof  by  the  testator,  or  some  other  afk,fow"iedged 

person  in  his  presence  and  by  his  direction  ;  (s)  10  and  such  o"  two  wu-™"* 

signature  sliall  be  made  *or  acknowledged  (<)  by  the  tes-  "esses  at  one 
tator  in  the  presence  of  two  or  more  witnesses,  present  at 


time,  who 
attest. 


Code,  c.  77,  J?  3,  5.)  In  Wisconsin  nun- 
cupative wills  for  an  amount  exceeding 
$150  must  be  executed  and  proved  accord- 
ing to  the  piovisions  of  the  statute  of 
frauds  (1838,  T.  L.  182,  U  23,  24; 
1849,  E.  S.  354,  §?  6,  7 ;  1878,  B.  S.,  U 
2292,  2293.)  All  devises  of  real  property 
must  be  in  writing  (1838,  supra,  §  21 ; 
1849,  mpra,  §  5 ;  1873,  mpra,  §  2282.) 

(r)  Vol.  I.,  pp.  *105,  *107. 

(s)  Vol.  1.,  pp  *77,  *86,  *110. 

10.  At  common  law  the  testator's  sig- 
nature was  not  necessary  to  the  validity 
of  a  will  of  real  or  personal  property,  nor 
was  it  required  by  the  statute  of  34  Hen. 
Vni ,  c.  5.  It  first  became  the  law  of 
England  in  1677  by  the  statute  of  29  Car. 
II.,  c.  3,  J  5.  It  must,  however,  appear 
that  an  unsigned  will  is  complete,  Salmon 
V.  Hays,  4  Hagg.  382.  Until  the  statute 
of  1  Vict.,  u.  26,  effect  was  given  in  Eng- 
land to  an  unsigned  will  if  it  appeared 
that  the  will  was  complete  and  the  execu- 
tion only  prevented  by  testator's  sudden 
failing  or  death  (vol.  I.,  pp.  246,  247.) 
And  this  has  been  held  in  Virginia  under 
the  present  statute  in  Mason  v,  Dunman, 
1  Mnnf.  456,  (1810),  and  as  late  as  1844, 
in  Phoebe  v.  Boggess,  1  Gratt.  129,  in 
which  case  the  testator  had  died  in  the 
very  act  of  signing. 

It  has  been  generally  held  that  a  mark 
is  a  sufficient  signature  (vol.  I.,  p.  201.) 
The  contrary  was,  however,  held  in  Penn- 
sylvania in  1846,  and  thereupon  signature 
by  mark  was  expressly  provided  for  by 
the  act  of  1848,  Asay  v.  Hoover,  5  Penna. 
St.  21 ;  Grabill  v.  Barr,  [d.  441.  This  is 
not  expressly  enacted  in  any  other  of  the 
United  Stales.  In  Kentucky  the  slatute 
(see  infra)  seems  to  require  that  the  testa- 
tor's name  be  signed. 


A  seal  was  said  to  be  alone  a  sufficient- 
signature  in  Lemaynej).  Stanley,  3  Lev.  1, 
(1670.)  In  this  case,  however,  the  will 
was  written  by  the  testator,  beginning 
with  the  words  "I,  John  Stanley,"  &c.,. 
and  was  sealed  at  the  end,  but  not  sub- 
scribed by  the  testator.  This  case  was 
followed  as  late  as  1727,  in  Warneford  v. 
"Warneford,  2  Stra.  764,  but  is  now  over- 
ruled by  Smith  v.  Evans,  1  Wils.  313,. 
(1751),  and  has  never  been  followed  in, 
the  United  States.  A  seal  was  once  held 
to  be  necessary  to  the  proper  execution  of 
-a,  will,  Dormer  v.  Thurland,  2  P.  Wras.. 
511,  (1728);  especially  if  required  by  the- 
instrument  creating  a  power  which  it  is- 
intended  to  execute,  Boss  v.  Ewer,  3  Atk^ 
163,  (1744) ;  MacAdam  v.  Logan,  3  Bro. 
Ch.  310,  (1791.)  But  in  general  a  seal  is- 
now  held  to  be  unnecessary,  Hight  ti.  Wil- 
son, 1  Dall  94,  (1784)  ;  Aveiy  v.  Pixley, 
4  Mass.  460,  (1808) ;  Piatt  v.  McCuUough, 
1  McLean  69,  (Ohio,  1829.)  It  is  not  re- 
quired by  statute  in  Virginia,  and  "  by 
long  custom  of  Virginia,"  a  scroll  is  suffi- 
cient in  such  case,  Pollock  v.  Glassell,  2 
Gratt.  453,  (1846.)  It  is,  however,  re- 
quired by  statute  in  Nevada  and  New" 
Hampshire.  In  Louisiana  it  is  necessary 
in  case  of  "  mystic  "  wills.  Of  the  seven 
seals  affixed  by  the  witnesses  on  the  out- 
side of  the  will  made  under  Eoman  law, 
Sir  H.  Maine  says :  "  This  is  the  first  ap- 
pearance of  sealing  in  the  history  of  juris- 
prudence considered  as  a  mode  of  authen- 
tication. It  is  to  be  observed  that  the 
seals  of  Eoman  wills  and  other  documents 
of  importance  did  not  simply  serve  as  the 
index  of  the  presence  or  assent  of  the  sig- 
natary,  but  were  literally  fastenings,  which 
had  to  be  broken  before  the  writing  coulct 
he  inspected."   Anc.  Law,  c.  6,  p.  210.   la 


(0  Vol.  L,  p.  *108. 
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Alabama  sealing  is  expressly  dispensed 
■with.  Sealing  was  formerly  required  in 
Massachusetts,  Ohio  and  Vermont.  As 
to  statutes  of  the  several  states,  see  injra. 

Even  a  wrong  name,  may  make  a  suffi- 
-cient  signature,  In  re  Redding,  2  Eob. 
339,  (1850) ;  being  held  to  be  equivalent 
to  a  mark.  And  where  the  signature  is 
made  for  the  testator  by  another,  even 
the  name  of  the  other  person  has  been 
held  sufficient.  In  re  Clark,  2  Curt.  329, 
(1839.)  But  in  the  latter  case  the  person 
acting  for  the  testator  is  required  to  sign 
the  testator's  name  by  statute  in  Arkansas, 
'California,  Kansas,  Kentucky  and  West 
Virginia  (see  infra.) 

It  is,  however,  not  necessary  that  each 
sheet  of  a  will  written  on  several  sheets 
should  be  signed.  This  was  declared  to 
be  "  settled  "  as  early  as  1765,  in  Bond  v. 
Seawell,  3  Burr.  1775,  and  such  signature 
may  be  on  a  paper  or  parchment  pasted 
or  annexed  in  some  other  manner  to  the 
will.  In  re  Gansden,  2  Sw.  &  Tr.  362, 
(1861) ;  Cooke  v.  Lambert,  32  L.  J.,  Prob. 
•93,  (1863) ;  In  re  Horsford,  3  L.  E.,  P.  & 
D.  211,  (1874.)  See  further  as  to  this 
•note,  infra. 

The  provision  of  1  Vict.,  c.  26,  §  9,  for 
signature  by  another  person  is  copied  from 
'29  Car.  II.,  c.  3,  ?  5.  Similar  provision 
is  made  by  statute  in  Alabama,  Arkansas, 
■California,  Colorado,  District  of  Columbia, 
Delaware,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky,  Lou- 
isiana, Maine,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Mississippi,  Mis- 
souri, Nebraska,  Nevada,  New  Hamp- 
shire, North  Carolina,  Ohio,  Oregon, 
Ehode  Island,  South  Carolina,  Tennessee, 
Texas,  Vermont,  Virginia,  West  Vir- 
ginia and  Wisconsin,  and  formerly  in 
New  York,  (see  infra.)  In  some  states 
the  statute  requires  the  person  signing  by 
testator's  direction  for  him  to  sign  the 
will  himself  as  a  witness  also  (as  in  Cali- 
fornia), and  state  that  he  had  signed  at 
the  testator's  request  for  him — Arkansas, 
Xansas  and  Oregon.    This  was  also  the 


law  in  Missouri  from  1845  to  1853.  In 
Pennsylvania  the  testator's  signature  is 
required  "  unless  prevented  by  extremity 
of  last  sickness,"  (see  infra.)  But  even 
since  the  act  of  1848  in  Pennsylvania, 
where  the  will  is  signed  for  the  testator, 
his  mark  is  not  sufficient  ratification  of  the 
act  in  the  absence  of  other  proof  of  sign- 
er's authority,  Greenough  v.  Greenough, 
11  Penna.  St.  489  (1849.) 

Until  1838  a  will  was  held  in  England 
to  be  sufficiently  signed  if  the  testator's 
name  was  written  by  him  at  the  begin- 
ning or  in  any  other  part  of  the  will. 
The  position  of  the  signature  by  1  Vict., 
c.  26,  ?  9,  must  be  at  the  foot  or  end  of 
the  will,  and  this  is  defined  and  enlarged 
by  15  and  16  Vict.,  c.  24,  ?  1,  to  be  "  at 
or  after,  or  following,  or  under,  or  beside, 
or  opposite  to  the  end  of  the  will."  For 
recent  decisions  under  this  act,  see  In  re 
Hammond,  3  Sw.  &  Tr.  90,  (1863) ;  In  re 
Williams,  1  L.  E.,  P.  &  D.  4,  (1865)  ; 
Sweetland  v.  Sweetland,  4  Sw.  &  Tr.  9, 
(1865) ;  In  re  Arthur,  2  L.  E.,  P.  &  D. 
273,  (1871) ;  In  re  Ainsworth,  Id.  151, 
(1870.)  Signature  at  the  end  of  the  will 
is  required  by  statute  (infra)  in  Arkansas, 
Kansas,  Nebraska,  New  York,  Ohio  and 
Pennsylvania.  Other  statutes  require  the 
will  to  be  "  subscribed  "  by  or  for  the  testa- 
tor: California,  Connecticut  and  Kentucky 

The  American  statutes  as  to  the  testa- 
tor's signature  are  given  below:  In  Alar 
bama  the  northwestern  ordinance  of 
1787,  applicable  in  that  territory  until 
other  laws  should  be  adopted,  provided 
that  wills  should  be  signed  and  sealed  by 
the  testator.  In  1806  (Toulm.  Dig.  883, 
I  2,)  sealing  was  dispensed  with,  but  the 
testator  was  required  to  sign  the  will,  or 
it  must  be  signed  for  him,  in  his  presence 
and  by  his  direction,  by  some  other  per- 
son. The  same  provisions  were  re-enacted 
in  the  code,  (1852,  §  1611 ;  1876,  i  2294.) 
In  Arkansas,  by  the  territorial  act  of  1815, 
(Comp.  L.  556,  §  1,)  wills  were  required  to 
be  signed  by  or  for  the  testator  in  like 
manner.    The  Eevised  Statute  of  1838 
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(1847,  R.  S.,  c.  170,  §  4,)  required  that 
the  will  be  subscribed  by  tlie  testator  a(. 
the'  end  of  the  will,  or  for  him  in  like 
manner,  and  (|  5)  that  every  person 
signing  for  the  testator  should  write  his 
name  as  a  witness,  and  state  that  he  had 
signed  the  testator's  name  at  his  request. 
To  the  same  effect,  see  Kevised  Statutes 
of  1873,  (ii  5763,  5764.)  In  California 
wills  must  be  signed  by  the  testator,  or  by 
some  other  person  subscribing  his  name 
for  him,  in  his  presence  and  by  his  direc- 
tion, (1850,  P.  L.  177,  c.  72,  i  3 ;  1872, 
Code,  ?  6270,)  and  suali  person  must  sign 
the  will  as  a  witness,  (Code,  §  6278.)  In 
Colorado  wills  must  be  signed  by  the  tes- 
tator, or  by  some  other  person  for  him,  in 
his  presence  and  by  his  direction,  (1861, 
P.  L.  398,  §  2 ;  1867,  E.  S.,  c.  90,  §  2 ; 
1877,  G.  L.  §  2789.)  In  the  District  of 
Columbia  the  same  provision  wa.s  made  by 
the  code  (1816,  p.  77,  §  75,)  adopted  from 
the  Virginia  statutes.  This  provision  re- 
mains unchanged  in  the  revised  code  of 
1857,  (p.  213,  c.  52,  |  5,)  but  does  not  ap- 
ply to  holograph  wills,  and  the  testator's 
signature,  if  not  made,  may  be  acknowl- 
edged by  him  in  the  witnesses'  presence. 
In  Connectiaut  the  act  of  1784  (R.  C.  115, 
§  3,)  required  the  will  to  be  signed.  The 
revision  of  1821  (p.  199,  §  2,)  required  the 
will  to  be  subscribed  by  the  testator.  See 
1838,  Comp.  Stats,  tit.  31,c.  1,  ^  2  ;  1849,  R. 
S.  345,.  §  2  ;  1854,  Stats.  483, 1  2  ;  1866,  G. 
S.  401,  I  2 ;  1875,  G.  S.  368,  ?  2.  In  Del- 
aware the  provision  as  to  signing  by  or 
for  tlie  testator  is  the  same  as  in  the  stat- 
ute of  Victoria,  (1852,  Rev.  Code  272, 
§  3 ;  ed.  1874,  p.  508,)  except  the  require- 
ment "  at  the  foot  or  end  thereof."  In 
Florida  wills  whicli  are  not  holograph  or 
nuncupative  must  be  signed  as  in  Dela- 
ware, (1822,  P.  L.  52,  §  1 ;  1823,  P.  L.  101, 
I  1 ;  1828,  P.  L.  141,  I  51.)  In  Georgia, 
by  act  of  1852,  (P.  L.  104,)  wills  are  re- 
quired to  be  signed  by  the  testator  or  by 
some  other  person  for  him,  in  his  presence 
and  by  his  direction.  To  same  effect  see 
the  code  (1858,  ?  2379 ;  1873,  I  2414.) 


In  Illinois  the  northwestern  ordinance, 
above  referied  to,  was  at  fiist  applicable.- 
Subsequently  the  act  of  1819  (P.  L.  231,  | 
22,)  required  all  written  wills  to  be  signed 
by  the  testator.  In  1829  the  revised  code- 
added  to  this  a  provision  for  signing  by 
some  other  person  for  the  testator,  in  his- 
presence  and  by  his  direction  (1829,  R. 
C.  192,  I  2 ;  1833,  P.  L.  611 ;  1845,  R.  S. 
536,  §  2 ;  1872,  c.  148,  §  2.)  In  Indiana, 
wills  must  be  signed  by  the  testatoi- 
(1829,  P.  L.  46,  ?  33;  1824,  c.  45,. 
I  5 ;  1852,  R.  S.  313,  I  18.)  This  last 
statute  also  provided  for  the  signature  by 
another  for  the  testator,  in  his  presence- 
and  by  his  direction.  In  Iowa  all  wills  must 
be  signed  by  the  testator  or  by  another 
for  him,  in  his  presence  and  by  his  direc- 
tion (1839,  T.  L.  471,  §  2;  1843,  P.  L., 
667, 1  5;  1873,  Code,  §  2326.)  In  Kansas 
every  will  must  be  signed,  since  1865,  at 
the  end. thereof  by  the  testator  or  by  an- 
other person  for  him,  in  his  presence  and' 
by  his  direction  (1865,  P.  L.,  ^,.  86,  §  2;; 
1868,  G.  S.,  c.  117,  ?  2  ;  ed.lS78, 1  6114.> 
The  earlier  statutes  provided  for  signature- 
by  the  testator  or  for  him,  but  made  nc 
reference  to  the  position  of  the  signature 
(1855,  T.  L.,  c.  164,  I  3 ;  1859,  P.  L.,  c. 
131,  I  5  ;  1872,  Comp.  L.,  c.  215.)  By  the- 
;ict  of  1855  (§  4)  another  person  signing, 
for  the  testator  must  also  sign  as  witness,, 
and  state  that  he  subscribed  the  testator's 
name  for  him  at  his  request.  In  Kentucky 
the  will  must  be  signed  by  the  testator  or 
by  some  other  person  for  him,  in  his  pres- 
eneeand  by  his  direction,  "with  the  name- 
of  the  testator  subscribed  "  (1851,  R.  S.,  c. 
106,  I  5;  1873,  G.  S.,  c.  113,  §  5.)  This-, 
is  copied  from  the  act  of  1797  (1  Litt. 
611,  §  1,)  except  the  words  quoted  above.. 
In  Louisiana  nuncupative  wills,  by  public 
act  before  a  notary,  must  be  signed  by  the 
testator,  or  his  excuse  for  not  doing  so 
stated  in  the  will  (Code  1825, 1  1572 ;  ed. 
1870,  §  1579.)  Mystic  or  sealed  wills 
must  be  signed  by  the  testator  (1825,  Code, 
1 1577  ;  ed.  1870,  §  1584.)  In  Maine  wills- 
must  be  signed  by  the  testator  or  by 
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^.nother  for  him,  in  his  presence  and  by 
his  direction  (1821,  P.  L.  137,  §  2;  1871, 
K.  S.  563,  J  1.)  In  Maryland  wills  must 
he  signed  by  the  testator  or  by  another  for 
him,  in  his  presence  and  by  his  direction 
<1698,  P.  L.,  c.  101,  sub.  c.  1,  §  4 ;  I860, 
•Code,  art.  93,  §  301 ;  1878,  Eev.  Code  420, 
§4.)  In  JfossocAitseite  it  was  provided  by 
the  act  of  1671  (Laws  Nev  'P\ym.  Col. 
281 ),  that  wills  should  be  signed  and  sealed 
by  the  testator.  This  was  changed  in  1692 
to  I  the  present  requirement  that  they 
should  be  signed  by  the  testator  or 
by  another  for  him,  in  his  presence 
and  by  his  direction,  the  requirement  of 
^  seal  being  omitted  (Acts,  &c.,  Mass. 
Bay,  vol.  I.,  p.  46  ;  1784, 1  Laws  109,  ?  2; 
1859,  G.  S.,  c.  92,  ?  6.)  In  Michigan  all 
devises  of  land  were-required,  by  the  act  of 
1809,  to  be  in  writing,  and  signed  by  the 
testator  or  another  for  him,  in  his  presence 
and  by  his  direction  (2  T.  L.  13,  ?  1.)  The 
subsequent  act  of  1811  (1  T.  L.  160,  ?  2,) 
required  that  wills  should  be  in  writing 
^nd  signed  by  the  testator  "  if  practicable," 
and  that  they  might  be  signed  in  testator's 
presence  and  by  his  direction  by  another 
person  for  him,  if  he  was  not  capable  of 
signing.  The  present  law  requires  only 
that  the  will  be  signed  by  the  teslator  or 
by  another  for  him,  in  his  presence  and 
by  his  direction  (1839,  P.  L.  220,  ?  5; 
1871,  Comp.  L.,  ?  4326 ;  c.  154,  §  5.)  In 
Minnesota  the  law  is  the  same  as  in  Michi- 
gan (1851,  E.  S.,  .;.  53,  ?  5;  1866,  G. 
■S.,  c.  47,  §  5.)  In  Mississippi  the  law  is 
the  same  as  regards  signing  of  wills  (1821, 
Butch.  Code,  647,  I  14;  1871,  Eev.  Code, 
-§  2388.)  In  Missouri  also  (1808,  1  T.  L. 
140, .?  18  ;  1814,  1  T.  L.  405,  ^  25 ;  1821, 
Id.  786,  ?  1 ;  1825,  P.  L.  790,  §  1 ;  1835, 
E.S.  617,  ?'4;  1845, R.S.  1078,  §4;  1855, 
E.  S.,  c.  167,  ?  4;  1.865,  G.  S., «.  131,  ? 
3;  1879,  E.  S.,  i  3962.)  The  revision  of 
1845  (2  5)  required  the  person  signing 
for  testator  to  sign  also  as  a  witness  and 
to  state  that  he  had  signed  for  the  testator. 
This  was  repealed  in  1853  (P.  L.  171.) 
In  Nebraska  the  requirement  was,  as  in 


Michigan,  at  first  (1855,  P.  L.  63,  g  45.) 
This  was  changed  to  a  requirement  that  it 
be  subscribed  at  theend,  (1856,  P.  L.  93,  ? 
2,)  which  is,  however,  omitted  in  subse- 
quent statutes  (1860,  P.  L.,  c.  5,  §  5 ;  1866, 
E.  S.,  c.  14, 1 127  ;  1873,  G.  S.,  c.  17,  g  127.) ' 
In  Nevada  wills  must  be  signed  and  sealed 
by  the  testator,  or  by  another  for  him,  in 
his  presence,  and  by  his  direction  (1862, 
P.  L.,  u.  61,  §  3.)  In  New  Hampshire  the 
requirements  of  signing  and  sealing  are 
the  same  as  in  Nevada  (1822,  P.  L.  10,  § 
1 ;  1878,  G.  L.,  c.  193,  ?  6.)  In  New  Jer- 
sey wills  must  be  jjgned  by  the  testator, 
"which  signature  shall  be  made  by  the 
testator"  (1850,  P.  L.  280,  ?  1 ;  1851,  P. 
L.  218,  i  1 ;  1877-,  Eev.  1247,  §  22 ;  1838, 
P.  L.  218.)  In  New  York,  since  the  revi- 
sion of  1829,  wills  must  be  signed  by  the 
testator  at  the  end  of  the  will  (2  E.  S.  56, 
?  40.)  Before  this  act  wills  were  required 
to  he  signed  only  by  the  testator,  or  by 
some  other  person  in  his  presence,  and  by 
his,  express  direction  (1787,  1  Greenl. 
386,  ?  2.)  It  was  held  in  1869  that  a 
signature  at  the  end  of  the  attestation 
clause,  with  the  witnesses,  is  sufficient, 
Cohen's  Will,  Tuck.  286.  In  North  (hro- 
Una,  by  the  act  of  1784,  which  also  aj)- 
plied  to  Tennessee,  wills  must  be  signed 
by  the  testator,  or  by  another  for  him,  in 
his  presence  and  by  his  direction  (1784, 
P.  L.,  c.  22,  §  11 ;  1841,  P.  L.  103,  ex- 
tending the  act  of  1784  to  wills  of  per- 
sonal property ;  1873,  Bat.  Eev.,  c.  119,  ? 
1.)  In  Ohio  the  requirement  was  the 
same  until  1878  (1804,  P.  L.  173 ;  1808, 
6  L.  64,  §  1 ;  1810,  8  L.  I46,  §  1 ;  1816, 
14  L.  141,  §  1;  1824,  22  L.  119,  ?  2; 
1831,  29  L.  242,  ?  2;  1840,  38  L.  120,  § 
2 ;  1852,  50  L.  297,  ?  2.)  In  1878  (75  L. 
838,  i  4 ;  1880,  Eev.,  §  5916,)  the  statute 
was  changed  so  as  to  require  the  signature 
to  the  will,  "  at  the  end  thereof."  By  act 
of  1805  (22  L.  1805,  repealed  in  1824,  23 
L.  15),  a  "  seal  either  of  wax,  wafer  or 
ink  "  must  be  affixed  to  every  will.  It  is 
not  enough  for  the  testator  to  sign  without 
the  witnesses,  and  the  witnesses  to  sign  a 


THE   STATUTE   OF   WILLS. 


767 


the  same  time,  (m)  and  such  witnesses  shall  attest  and  shall  subscribe  (a;) 
the  will  in  the  presence  (y)  of  the  testator,  but  no  form  of  attesta- 
tion (z)  shall  be  necessary.  H 


superadded  clause  without  the  testator, 
<3lancy  v.  Glancy,  17  Ohio  St.  134,  (1866  ) 
In  Oregon  wills  must  be  signed  by  the  tes- 
tator, or  for  him  by  another,  in  his  pres- 
■ence  and  by  liis  direction,  and  such  per- 
son signing  for  the  testator  must  sign  as 
an  Httesting  witness,  and  state  that  he  sub- 
scribed the  will  for  the  testator  (1850,  G. 
S.  274,  U  4,  5  ;  1855,  P.  L.  384,  U  4,  5.) 
See  also  vol.  I.,  p.  257,  n.     In  Pennm/l- 
■mnia  a  will  must  be  signed  by  tlie  testa- 
tor at  ihe  end,  unless  prevented  by  ex- 
tremity of  last  sickness,  and  in  such  case, 
by  another  at  his  request  and  in  his  pres- 
ence (1833,  P.  L.  249,  ?  6 ;  1872,  Purd. 
Dig.  1474,  ?  6.)     By  the  act  of  1848  (P. 
X.  16 ;  Purd.  Dig.  1474,  §  7),  a  mark  is 
sufficient  signature.     A  clause  stating  rea- 
■sons  for  the  will  adiied  after  testator's  sig- 
nature,  invalidates  the  whole.   Hays   v. 
Harden,  6   Penna.   St.  409,   (1847.)     In 
Rhode  Island  a  will  must  be  signed  by  the 
testator,  or  by  another  for  liim,   in   his 
presence  and  at  his  request  (1857,  K.  S. 
-356,  I  4 ;  1872,  G.  S.  374,  I  i.)     In  South 
Carolina  the  rule  as  to  signing  is  the  same, 
■by  act  of  1789  (5  Stats,  at  Large  106,  § 
H;  1873,  R.  S.  442,  ?   2.)     In  Temiessee 
likewise  (1852,  P.  L.  260,  ?  4 ;  1858,  Code, 
%  2162 ;  see,  too,  act  of  1784,  c.  22,  §  11.) 
;So  also  in  Texas  (1840,  P.  L.  167,  §  1 ; 
1879,  K.  S.,  ?  4859.)     In  Vermont  the  rule 
is  now  the  same  (1861,  Comp.  Stat.  327,  I 
•6  ;  1862,  G.  S.,  c.  49,  ?  6.)     Sealing  was 
originally  required  by  the  act  of  1797 
(Dig.  L.  119,  ?  1.)   But  a  holograph  will, 
with  testator's  name  in  the  body  but  not 
-subscribed,  was  held  to  be  well  executed 
in  Adams  v.  Field,  21  Vt.  256,  (1849.)    In 
Virginia  the  rule  is  the  same,  and  has  not 
been  changed  since  1748  (5  Stats,  at  Large 
456,  I  7 ;  1785,  12  Id.  140,  ?  1 ;  1792,  1 
.Stale,  at  Large  (N.  S.)  88,  ^  1  ;  1840,  P. 
X.  50,  extending  the   above  statutes  to 


wills  of  personal  property;  1873,  Code 
910,  §  4.)  And  »  holograph  will,  with 
name  in  body  of  will  but  no  subscription, 
has  been  held  sufficient,  Eoy  v.  Eoy,  16 
Gratt.  418,  (1863);  and  see  Bailey  c. 
Teachle,  Wythe  173  (1793);  but  not 
where  an  attestation  clause  showed  the 
will  to  be  incomplete.  Waller  v.  Waller,  1 
Gratt.  454,  (1845.)  In  West  Virginia  a 
will  must  be  signed  by  the  testatoi^  or  by 
another  for  him,  in  his  presence  and  by 
his  direction,  "  in  such  manner  as  to  make 
it  manifest  that  the  name  is  intended  as 
his  signature  "  (1868,  Code,  o.  77,  g  3  ) 
In  Wisconsin  every  will  must  be  signed 
by  the  testator,  or  by  some  other  person 
for  him,  in  his  presence  and  by  his  direc- 
tion (1838,  T.  L  182,  §  1  ;  M.  302,  ?  26  ; 
1849,  R.  S.  353,  §  5 ;  1878,  R.  S.,  I  2282.) 
[u)  Vol.  I.,  p.  *109. 
(x)  Vol.  I.,  p.  *82. 
(y)  Vol.  I.,  pp.  *8o,  *109. 
[z)  Vol.  I.,  p.  *109. 

11.  Holograph  wills  in  general  require 
no  attestation.  Such  wills,  when  written 
throughout  and  signed  by  the  testator, 
are  recognized  as  valid  by  statute  of  Ar- 
kansas, California,  District  of  Columbia, 
Florida,  (formerly),  Louisiana,  Michigan, 
(formerly),  Mississippi,  Missouri,  (for- 
merly). North  Carolina,  Tennessee,  Texas, 
Virginia  and  West  Virginia.  For  greater 
particularity,  see  the  several  statutes, 
infra. 

Whatever  may  have  been  the  original 
will  as  to  acknowledgment  by  the  testator 
of  his  signature,  such  acknowledgment  in 
the  witnesses'  presence  is  now  held  to  be 
a  sufficient  substitute  for  signing  in  their 
presence  in  England  and  in  most  of  the 
United  States.  See  vol.  I.,  pp.  208,  210, 
n. ;  Dormer  v.  Thurland,  2  P.  Wms.  506, 
(1728);  Dewey  v.  Dewey,  1  Mete.  349, 
(1840) ;  Cravens  v.  Faulconer,  28  Mo.  19, 
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(1859.)  This  is  expressly  provided  by 
statute  in  Arkansas,  California,  Colorado, 
District  of  Columbia,  Georgia,  Illinois, 
Iowa,  Kansas,  Kentucky,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Virginia  and 
West  Vii'ginia.  For  particular  statutes, 
see  infra.  It  was  held  not  to  be  sufficient 
prior  to  the  act  of  1851  in  New  Jersey, 
Den  V,  Mitton,  7  Halst.  70,  (1830.)  And 
in  Virginia  the  acknowledgment  by  the 
testator  of  a  signature  made  for  him  by 
another  person  is  insufficient,  Burwell 
V.  Corbin,  1  Band.  144,  (1822.)  An 
'acknowledgment  by  signs  is  sufficient, 
Eaudenbaugh  v.  Shelley,  6  Ohio  St.  317, 
(1856);  or  as  testator's  "act  and  deed," 
.  Loy  V.  Kennedy,  1  "Watts  &  S.  396,  (1841.) 
And,  in  general,  such  acknowledgment 
has  been  held  sufficient  without  statutory 
provision,  Hoffman  v.  Hoffman,  26  Ala. 
435  (1855) ;  Hash  v.  Purnell,  2  Hairing., 
458  (1838) ;  Turner  v.  Cook,  36  Ind.  129, 
(1871) ;  Tucker  v.  Oxner,  12  ,Eioh.  L. 
141 ;  Adams  v.  Field,  21  Vt.  256,  (1849.) 
The  signature  or  acknowledgment  must 
now  be  made  in  England  simidtane(msly 
before  all  the  witnesses,  (see  vol.  I.,  p. 
253.)  This  is  not  in  general  required  by 
the  American  statutes,  and  it  has  been 
held  to  be  unnecessary  in  Cravens  v. 
Faulconer,  28  Mo.  19,  (1859.)  It  is  re- 
quired by  the  statutes  of  New  Jersey, 
Virginia  and  West  Virginia,  {infra.) 
Others  require  the  witnesses  to  sign  in 
the  presence  "  of  each  other : ''  Arkiinsas, 
(formerly),  Connecticut  and  Vermont, 
(infra.)  But  it  appears  that  it  is  not  in 
general  held  sufficient  for  a  witness  to 
acknowledge  his  signature  where  he  is  re- 
quired by  statute  to  subscribe  or  sign  in 
tesj;ator's  presence,  Moore  ».  King,  3  Curt. 
253,  (1842) ;  Chase  v.  Kittredge,  11  Al- 
len 59,  (1865),  where  the  signature  was 
made  before  that  of  testator,  and  after- 
wards acknowledged  by  the  witness.  In 
a  similar  case,  however,  the  contrary  was 
held  in  Virginia,  Sturdivant  v,  Birchett, 
10  Gratt.  67,  (1853.) 
The  viitness'  signature  may,  however,  be 


made  by  mark,  Harrison  v.  Harrison,  8- 
Ves.  185,  (1803) ;  Goods  of  Eynon,  3  L.. 
E.,  P.  &  D.  92,  (1873) ;  Jackson  v.  Van 
Dusen,  5  Johns.  144,  (1809),  probated 
without  question;  Meehan  v.  Eourke,  2 
Bradf.  385,  (1853);  Needh ami). Needhara,. 
3  Dana  Ab.  452,  (1802) ;  even  though  a. 
wrong  name  be  written  opposite  the  mark. 
In  re  Ashmore,  3  Curt.  756,  (1843.)  The 
witness  is  required  to  sign  his  name  by 
statute  in  Alabama,  California,  District 
of  Columbia,  Kansas  (formerly),  Ken- 
tucky, Louisiana,  Missouri,  Nevada,  New 
Jersey,  Ohio,  Oregon  and  Texas,  {infra.) 
A  signature  of  the  witness  by  initials  has 
been  held  sufficient,  Adams  v.  Chaplin,  1 
Hill  Ch.  (S.  C.)  266,  (1833.)  Cfuidbig  the 
hand  of  the  witness  makes  a  good  signa- 
ture, if  he  is  unable  to  write,  Campbell  v.. 
Logan,  2  Bradf.  90,  (1852) ;  but  not  other- 
wise. Goods  of  Kilcher,  6  No.  Cas.  15, 
(1848.)  Another  may  sign'ior  a  •witness 
unable  to  write,  Montgomery  v.  Perkins, 
2  Mete.  (Ky.)  448,  (1859) ;  the  witness  mak- 
ing his  mark  and  the  other  person  writing 
the  witness'  name,  Jesse  v.  Parker,  6 
Gratt.  57,  (1849)  ;  but  not  in  such  case  un- 
less he  makes  his  mark,  Horton  v.  John- 
son, 18  Ga.  396,  (1855.)  And  under  the 
Pennsylvania  act  requiring  a  will  to  be 
"  attested,"  it  has  been  held  that  the  wit- 
ness need  not  sign  at  all,  Hight  v.  Wilson, 

1  Dall.  94,  (1784) ;  where,  however,  wit- 
ness' f'gnature  is  necessary,  a  seal  is  in- 
sufficient. Goods  of  Byrd,  3  Curt.  117,. 
(1842.) 

No  attestation  clause  is  necessary,  Fry's 
Will,  2  E.  I.  88,  (1852) ;  Bryan  v.  White, 

2  Eobert.  315,  (1850) ;  much  less  any  par- 
ticular form.  Croft  v.  Pawlet,  2  Stra.  1109,. 
(1739) ;  Doe  p.  Burdett,  4  Ad.  &  El.  2, 
(1835) ;  Leaycraft  a.  Simmons,  3  Bradf. 
35,  (1854.) 

The  position  of  the  witness'  signature  is 
not  fixed  by  the  statute  of  1  Vict.,  c.  26. 
The  witness  is  required  by  statute  to  sign 
at  the  end  of  the  will  in  Arkansas,  Cali- 
fornia, Nebraska  and  New  York ;  and  to 
"subscribe"    in    Alabama,    District    of 
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Columbia,  Connecticut,  Delaware,  Georgia, 
Indiana,  Kansas,  Kentucky,  Maine,  Mary- 
land, Massachusetts,  Michigan,  Minne- 
sota, Missouri,  Nebraska,  Nevada,  New 
Hampshire,  New  Jersey,  North  Carolina, 
Ohio,  Oregon,  Ehode  Island,  South  Caro- 
lina, Tennessee,  Texas,  Vermont,  Vii'- 
ginia.  West  Virginia  and  Wisconsin. 
This  word  is  also  used  in  the  act  of  29 
Car.  11.,  c.  3,  and  under  it  no  particular 
position  is  held  necessary  in  England,  In 
re  Chamney,  1  Eob.  757,  7  No.  Cas.  70, 
(1849)  ;  Roberts  v.  Phillips,  4  El.  &  Bl. 
450,  (1855) ;  the  former  case  being  under 
an  endorsement  on  the  fourth  page  and 
held  sufficient.  And  under  the  Missis- 
sippi statute,  which  does  not  require  "  sub- 
scription," such  endorsement  on  the  same 
paper  has  been  held  good,  Murray  v.  Mur- 
phy, 39  Miss.  214,  (I860.)  But  under  the 
Kentucky  statute  requiring  subscription, 
an  endorsement  has  been  held  to  be  in- 
sufficient, Soward  v.  Soward,  1  Duv.  132, 
(1863.)  And  if  the  will  is  written  on  sev- 
eral sheets,  the  witness  need  not  attest 
each  sheet,  see  vol.  I.,  p.  217.  But  where 
the  first  four  pages  were  signed  by  the  tes- 
tator and  the  witnesses,  and  the  fifth  page 
by  the  testator  alone,  leaving  the  will  in- 
complete, probate  was  refused  in  Ewen  v. 
Franklin,  Dea.  &  Sw.  7,  (1855) ;  but  al- 
lowed in  a  precisely  similar  case  in  Con- 
boy  V.  Jennings,  1  Thomp.  &  C.  622, 
(1873),  where  the  last  page  was  wholly 
unnecessary  to  the  will,  and  after  being 
rejected,  left  the  will  complete. 

The  witness  is  required  to  add  to  his 
signature  his  residence  in  the  States  of- 
California  and  New  York,  and  formerly 
in  Nebraska,  the  omission  of  which  does 
not  affect  the  validity  of  the  will,  but  sub- 
jects it  to  a  penalty  in  New  Yoijk,  and 
formerly  in  Nebraska. 

The  question  of  competency  of  witnesses 
to  a  will  has  in  a  great  measure  disap- 
peared with  the  disability  of  witnesses  in 
general.  Although  no  longer  in  the  Eng- 
lish statute,  (1  Vict.,  c.  26,)  the  require- 
ment that  a  witness  to  a  will  be  "  compe- 
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tent"  or  ''credible"  is  still  found.in  the 
statutes  of  nearly  all  of  the  United  States 
(see  infra.)  Incompetency  is  a  question 
to  be  determined,  in  general,  at  the  time 
of  the  attestation.  Amory  v.  Fellowes,  5 
Mass.  229,  (1809) ;  Patten  v.  Tallman,  27 
Me.  28,  (1847)  ;  Anstey  ».  Dowsing,  2Stra. 
1253,  (1746.)  As  to  subsequent  incompe- 
tency, see  note  to  Section  XIV.,  infra.  In 
Massachusetts  a  wife,  incompetent  up  to  tes- 
tator's death,  cannot  prove  a  will  as  wit- 
ness. Pease  v.  AUis,  110  Mass.  157,  (1872.) 
As  to  competency  of  executor  to  be  a  wit- 
ness, see  note  to  Section  XVII.,  infra.  As 
to  other  particulars,  see  the  seveial  stat- 
utes, infra. 

In  all  the  states,  except  Louisiana,  New 
York  and  Pennsylvania,  the  witnesses 
are  required  to  sign  the  will  in  the  testa- 
tor's presence.  In  Arkansas,  California, 
Nebraska  and  New  York  it  must  be  "at 
the  request "  of  the  testator.  As  to  what 
constitutes  "  presence "  under  such  re- 
quirements, see  vol.  I.,  p.  221,  el  seq. 

In  Alabama,  by  the  northwestern  ordi- 
nance of  1787,  three  witnesses  were  orig- 
inally required.  By  the  act  of  1806 
(Toulm.  Dig.  883,  §  2,)  these  witnesses 
were  required  to  subscribe  in  the  testator's 
presence.  So,  too,  by  the  code  of  1852,  (? 
1611 ;  1876,  Code,  §  2294,)  by  which,  how- 
ever, the  number  of  witnesses  was  reduced 
to  two,  who  must  subscribe  their  names 
in  testator's  presence.  In  Arkansas  wills 
must  be  attested  by  two  or  more  compe- 
tent witnesses  subscribing  in  the  presence 
of  the  testator  and  of  each  other  (1815, 
Comp.  T.  L.  556,  §  1.)  By  the  statute  now 
in  force,  a  testator  must  sign,  or  acknow- 
ledge his  signature  in  the  presence  of 
each  witness,  and  the  witness  must  sign 
at  his  request  at  the  end  of  the  will  (1847, 
E.  S.,  c.  170,  §  4 ;  1873,  E.  S.,  ?  5763.)  A 
holograph  will  is,  however,  valid  without 
subscribing  witnesses  if  proved  by  three 
witnesses,  except  as  against  a  formally  at- 
tested will  (Id.)  In  California  a  will 
must  be  attested  by  two  competent  wit- 
nesses subscribing  their  names  in  the 
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testator's  presence  at  the  end  of  the 
will,  and  at  the  testator's  request  (1872, 
Code,  ?  6276.)  The  earlier  statute  did 
not  fix  the  position  of  the  witness' 
signature,  nor  require  the  testator's  re- 
quest (1850,  P.  L.,  c.  72,  §  3.)  The  code 
also  provides  for  an  exception  in  case  of 
holograph  wills,  written,  dated,  and  signed 
by  testator,  and  subject  to  no  other  form, 
though  made  out  of  the  state  (?  6277.) 
The  code  requires  only  that  the  testator 
sign  or  acknowledge  his  signature  before 
the  witnesses  (§  6276),  and  the  witnesses 
must  add  their  residence  to  their  signa- 
ture (?  6278.)  In  Colorado  wills  must  be 
"  attested"  in  the  presence  of  the  testator 
by  two  credible  witnesses  (1861,  P.  L.  398, 
I  2;  1867,  K.  S.,  c.  90,  |  2;  1877,  G.  L., 
§  2789.)  The  former  of  these  acts  con- 
tained a  provision,  since  omitted,  requir- 
ing the  witnesses  to  prove  that  they  saw 
testator  sign,  or  heard  him  acknowledge 
the  signature  to  the  will,  and  believed 
him  to  be  of  sound  mind  and  memory  at 
the  time.  In,  the  District  of  Columbia  wills 
must  be  signed  in  the  presence  of  two 
credible  witnesses,  who  shall  subscribe 
their  names  in  testator's  presence  (1816, 
•  Code  77,  ?  75 ;  1857,  Eev..Code,  e.  52,  | 
o) ;  and  this  latter  statute  provides  that 
no  particular  form  of  attestation  shall  be 
necessary,  and  that  the  will  may  be  ac- 
knowledged instead  pf  signed  by  testator 
in  witnesses'  presence ;  and  also  excepts 
holograph  wills.  In  Connecticut  by  the 
ax:t  of  1784  (Rev.  Code  115,  ?  3,)  three 
witnesses  were  required  for  a  valid  devise 
of  real  property.  So,  too,  (1821,  E.  S.  199, 
%  2;  1838,  Comp.  S.,  c.  1,  2.)  J  This  was 
extended  in  1848  to  all  wills  (1848,  P.  L. 
36 ;  1849,  E.  S.  345,  §  2 ;  1854,  Stats.  483, 
i  2 ;  1866,  G.  S.  401,  ?  2 ;  1875,  G.  S.  369, 
?  2,)  "all  of  them  subscribing  in  his  pres- 
ence and  in  the  presence  of  each  other." 
In  Delaware  wills  must  be  "  attested  and 
subscribed"  by  two  or  more  " credible " 
witnesses  (1763,  1  St.  L.  342,  ?  2  ;  1852, 
Eev.  Code  272,  §  3 ;  ed.  1874,  p.  508,  ? 
3,)  in  testator's  presence.    In  Florida  the 


rule  is  the  same,  except  that  three  wit- 
nesses are  required,  and  they  need  not  be 
"credible"  (1822,  P.  L.  52,  §  1 ;  1823, P. 
L.  101,  ?  1 ;  1828,  P.  L.  141,  §  51.)  In  the 
first  of  these  statutes  holograph  wills  are 
excepted.  In  Georj^'a wills  must  be  "attest- 
ed and  subscribed"  in  testator's  presence  by 
three  "competent"  witnesses  (1858,  Code, 
i  2378 ;  1873,  Code,  ?  2414.)  "A  witness 
may  attest  by  his  mark,  provided  he  can 
swear  to  the  same,  but  one  witness  cannot 
subscribe  the  name  of  another,  even  in 
his  presence  and  by  his  direction"  (§ 
2415.)  Testator's  acknowledgment  of  his 
signature  is  sufficient  (§  2418.)  In  Illi- 
nois wills  must  be  attested  in  the  presence 
of  the  testator  by  two  or  more  credible 
witnesses,  of  whom  two  must  make  oath 
that  they  were  present  and  saw  testator 
sign,  and  believed  him  to  be  of  sound 
mind,  memory  and  judgment,  and  since 
1829  it  is  provided  that  an  acknowledg- 
ment of  his  signature  by  the  testator  shall 
be  equivalent  to  his  signing  in  the  wit- 
nesses's  presence  (1819,  P.  L.  231,  §  22; 
1829,  Eev.  Code  192,  §  2;  1833,  P.  L. 
611 ;  1845,  E.  S.  536,?  2;  1872,  E.  S.,  c. 
148,  I  2.)  In  Indiana  wills  must  be  "  at- 
tested and  subscribed "  by  two  or  more 
competent  witnesses  in  testator's  presence 
(1818,  E.  S.  1824,  c.  45,  §  5;  1831,  P.  L. 
272,  i  13 ;  1838,  Eev.  314,  |  13 ;  1852,  E. 
S.  313,  §  18;  1876,  2  E.^  S.  575.)  In 
lofiva  wills  must  be  attested  by  two  credi- 
ble witnesses,  who  were  required  before 
the  code  to  sign  in  testator's  presence, 
and  who  must  also  prove,  on  oath,  that 
they  were  present  and  saw  the  testator 
sign,  or  heard  him  acknowledge  the  will 
and  believe  him  to  have  been  of  sound 
mind  and  memory  at  the  time  (1839,  T. 
L.  471,  §  2 ;  1843,  P.  L.  667,  ?  5 ;  1873, 
Code,  i  2326.)  In  .Kansas  every  will 
must  be  attested  by  two  competent  wit- 
nesses in  testator's  presence,  who,  before 
the  act  of  1859,  were  required  to  "sub- 
scribe their  names,"  and  who,  by  the  act 
of  1865,  are  required  to  "  subscribe,"  and 
must  prove  that  they  saw  testator  sign,  or 
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lieard  him  acknowledge  his  signature  to 
the  will  (1855,  T.  L.,  c.  164,  ?  3 ;  1859, 
P.  L.,  c.  131,  §  5 ;  1862,  Comp  L.,  c.  215  ; 
1865,  P.  L.,  c.  86,  ?  2;  1868,  G.  S.,  u.  1-17, 
§.  2 ;.  ed.  1878,  §  6114.)  In  Kentucky  wills 
other  than  holograph  must  be  subscribed 
or  acknowledged  by  the  testator  in  the 
presence  of  two  credible  witnesses,  who 
shall  subscribe  in  testator's  presence 
"  with  their  names"  (1851,  E.  S.,  c.  106, 
I  5;  1873,  G.  S.,  c.  113,  ?  5;  so,  too,  act 
of  1797,  1  Litt.  611,  §  1,  except  the  words 
quoted  above.)  An  endorsement  is  not  a 
subscribing,  Soward  d.  Soward,  1  Duv. 
132,  (1863.)  In  Louisiana  three  resident 
or  five  non-resident  witnesses  must  sign  ; 
or  if  they  cannot  write,  one  may  sign  for 
all,  in  case  of  a  nuncu  pative  or  open  will, 
by  public  act  before  a  notary.  Nuncu- 
pative wills  under  private  signature  must 
be  signed  in  the  presence  of  five  resident 
witnesses,  of  whom  two  at  least  must  sign 
their  names.  Mystic  or  sealed  wills  must 
be  sealed  up  in  the  presence  of  seven 
witnesses  (1825,  Code,  §  1571,  et  seg.  ; 
1870,  Id.,  ?  1578,  et  seg.)  Holograph 
wills,  written  and  signed  by  the  testator, 
may  be  made  out  of  the  state  without 
attestation  (1825,  Code,  §  1581 ;  1870,  Id., 
i  1588.)  Women,  males  under  the  age 
of  sixteen,  insane,  deaf,  dumb  and  blind 
persons  and  convicts  are  all  incompetent 
witnesses  (1825,  Code,  §  1584;  1870,  Id.,  § 
1591.)  In  JlfaiTje three  "credible"  witnesses 
are  required  (1821,  P.  L.  137,  §  2  ;  1871,  E. 
S.  563,  §  1;  1859,  P.  L.  Ill,  "not  bene- 
-licially  interested,")  who  must  "  subscribe 
in  his  presence."  In  Maryland  devises  of 
real  property  must  be  "  attested  and  sub- 
scribed "  in  testator's  presence  by  three  or 
four  "  credible  "  witnesses  (1798,  P.  L.,  u. 
101,  sub.  u.  1,  S  4;  1860,  Code,  art.  93,  ? 
301 ;  1878,  Eev.  Code  420,  §  4.)  In  Massa- 
chusetts wills  must  be  "  attested  and  sub- 
scribed "  in  testator's  presence  by  three 
-witnesses  (Acts,  &c.,  Mass.  Bay,  a.d.  1692, 
vol.  I.,  p.  46 ;  1784,  1  L.  109,  §  2  ;  ;859, 
G.  S.,  c.  92,  §  6,)  but  only  one  witness  is 
requisite  to  prove  the  will  (1818,  P.  L. 
646.)     In  Miehigun  the  territorial  law  of 


1809  (2  T.  L.  13,  ?  1,)  required  attestation 
by  "  three  credible  witnesses,"  signing  in 
testator's  presence.  This  was  changed  in 
1811  (1  T.  L.  160,  ?  2,)  to  two,  and  holo- 
graph wills  were  excepted.  The  act  of 
1839  (P.  L.  220,  amending  E.  S.  1838,  p. 
271,  ?  '5,)  requires  that  the  will  be  attested 
and  subscribed  in  the  presence  of  the  tes- 
tator by  "  three  competent  witnesses,"  now 
changed  again  to  two  (1857,  Comp.  L,  c. 
92,  I  4326 ;  1871,  Comp.  L.,  u.  154,  §  5,) 
holograph  wills  being  no  longer  provided 
for.  In  Minnesota  wills  must  be  "  attested 
and  subscribed  "  in  testator's  presence  by 
two  competent  witnesses  (1851,  E.  S.,  c. 
53,  §  5 ;  1866,  G.  S.,  c.  47,  I  5,  ed.  1878.) 
In  Mississippi  holograph  wills  are  ex- 
cepted. Other  wills  must  be  "  attested  " 
in  testator's  presence  by  three  credible 
witnesses  for  real  property  and  one  or 
more  for  personalty  (1821,  Hutch.  Code 
649,  §  14 ;  1871,  Eev.  Code,  ?  2388.)  And 
an  endorsement  upon  the  same  paper  has 
been  held  to  be  a  suificient  signing,  Mur- 
ray V.  Murphy,  39  Miss.  214,  (1860.)  In 
Missouri  hologi'aph  wills  were  excepted 
until  1835.  Other  wills  must  be  attested 
by  two  (prior  to  1821,  three,)  competent 
witnesses,  subscribing  their  names  in  tes- 
tator's presence  (1808,  1  T.  L.  140,  ?  18  ; 
1814,  Id.  405,  ?  25 ;  1821,  Id.  786,  §  1 ; 
1825,  E.  L.  790,  §  1  ;  1835,  E.  S.  617,  § 
4;  1845,  E.  S.  1078,  §  4;  1855,  E.  S.,  c. 
167,  §  4;  1865,  G.  S.,  c.  131,  I  3 ;  1879, 
E.  S.,  §  3962.)  In  Nebraska  aft  wills  must 
be  signed  or  (since  1856)  acknowledged 
by  the  testator  in  the  presence  of  two  com- 
petent witnesses,  and  tlie  witnesses  must 
sign  the  will  at  the  end  thereof,  at  testa- 
tor's request  (1855,  P.  L.  63,  §  45 ;  1856, 
P.  L.  93,  J  2,)  and  each  witness  must 
write  his  residence  opposite  to  his  name 
under  a  penalty  of  |50  (1856,  P.  L.  93,  ? 
3.)  Since  1 860  it  need  only  be  signed  by  the 
testator,  and  "  attested  and  subscribed"  in 
the  presence  of  the  testator  by  two  or  more 
competent  witnesses  (1873,  G.  S.,  c.  17,  ? 
127.)  In  Nevada  wills  must  be  attested  by 
two  competent  witnesses  subscribing  their 
names  in  testator's  presence  (1862,  P.  L. 
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58,  2  3 ;  Comp.  L.,  o.  37,  g  '3.)_  In  New 
Hampshire  wills  must,  be  "  attested  and 
subscribed  "  in  testator's  presence  by  three 
or  more  credible  witnesses  (1822,  P.  L. 
10,  I  1 ;  1878,  G.  L.,  v;.  193,  §  6.)  In 
New  Jersey  wills  must  .be  signed  or  (since 
1851)  acknowledged  by  the  testator  in  the 
presence  of  two  witnesses  (before  1851, 
three,  except  in  East  Jersey,  from  1682 
to  1698,  act  of  1682,  E.  Jersey,  Leam.  & 
Spi.  236  ;  act  of  1698,  E.  Jersey,  Leam.  & 
Spi.  371 ;  a;ot  of  1713,  Pat.  Eev.  5,  Allin- 
son  28  ;  1851,  P.  L.  218,  ?  1 ;  1877,  Eev. 
1247,  §  22,)  and  the  witnesses  must  be 
present  at  the  same  time  and  subscribe 
their,  names  in  the  presence  of  the  testa- 
tor (1851,  1877,  mpra.)  In  New  York  the 
act  of  1787  (1  Greenl.  386,  ?  2,)  required 
wills  to  be  attested  and  subscribed  in  tes- 
tator's presence  by  three  or  more  credible 
witnesses.  The  Eevised  Statutes  of  1829 
changed  the  number  of  witnesses  to  two, 
and  required  the  testator  to  sign  or  ac- 
knowledge his  signature  in  the  presence 
of  each  'witness,  and  that  the  will  be 
signed  by  each  witness  at  the  end  thereof, ' 
at  testator's  request  (2  E.  S.  56,  §  40,)  and 
that  each  witness  add  his  residence  to  his 
signature,  under  a  penalty  of  f 50,  but  the 
omission  to  do  so  does  not  affect  the  va- 
lidity of  the  will  (2  E.  S.  56,  §  41.)  In 
North  Carolina  (and  Tennessee)  provision 
was  made  in  1784  (c.  10,  ?  5 ;  N.  C.  E.  S. 
1821,  c.  225,  ?  5 ;  N.  C.  Bat.  Eev.  1873, 
0.  119,  §  3*,)  for  holograph  wills  found 
among  testator's  valuable  papers,  or 
lodged  by  him  with  some  person  for  safe 
keeping,  with  the  testator's  name  "  sub- 
scribed thereto  or  inserted  in  some  part 
of  such  will,"  on  proof  of  his  handwriting 
by  three  witnesses.  Other  wills  must  be 
signed  in  the  presence  of  at  least  two  dis- 
interested witnesses,  and  subscribed  by 
them  in  testator's  presence,  in  North 
Carolina  (1784,  P.  L.,  c.  22,  ?  11 ;  1821, 
E.  S.,  &  204,  ?  11 ;  1873,  Batt.  Eev.,  c.  119, 
2  1.)  For  laws  of  Tennessee,  see  infra. 
In  Ohio  wills  must  be  attested  by  two  or 
more  "  competent "  (until  1816,  "  creditar 


ble,  disinterested,"  &c.,  from  1816  to  1878, 
"  credible,")  witnesses,  who  must  sub- 
scribe their  names  in  testator's  presence,. 
and  (since  1824)  must  have  seen  him  sub- 
scribe his  name  or  heard  him  acknowl- 
edge hiis  signature  (1804,  P.  L.  173  ;  1808, 
6  Laws  64,  ?  1  ;  1810,  8  L.  146,  I  1 ;. 
1816, 14  L.  141, 1 1 ;  1824, 22  L.  119, 1  2 ; 
1831,  29  L.  242,  ^  2 ;  1840,  38  L.  120,  ?  2  ^ 
1852,  50  L.  297,  §  2 ;  1878,  75  L.  838,  ?  4 ; 
1880,  Eev.,  §  5916.)  In  Oregon  wills  must 
be  "  attested  "  by  two  competent  witnesses 
subscribing  their  names  in  testator's 
presence  (1850,  G.  S.  274,  I  4;  1855,  P, 
L.  384,  f  4 ;  Deady  Comp.  L.  1863,  p. 
936,  §  4.)  In  Pennsylvania  wills  must  be 
proved  by  the  oaths  or  afiSrmations  of 
two  or  more  competent  witnesses  (1833, 
P.  L.  249,'?  6  ;  1872,  Purd.  Dig.  1474,  § 
6.)  Under  this  act  it  has  been  held  that 
a  will  need  not  be  subscribed  by  witnesses 
nor  proved  by  subscribing  witnesses.  In 
Rhode  Island  devises  of  land  must  be  "at- 
tested and  subscribed "  by  two  "witnesses- 
(1872,  6.  S.  373,  I  4;  1857,  E.  S.  356,  | 
4,  requiring  three  witnesses,)  in  the  de- 
visor's presence.  In  Sovih  Carolina  the 
statute  of  frauds,  29  Car.  II.,  c.  3,  was 
enacted  in  1733  (3  Stats,  at  Large  341, 
§  2 ;  and  see  act  of  1789,  5  Id.  106,  §  2 ; 
1873,  E.  S.  442,  §  2.)  The  revised  stat- 
utes of  1873  require  all  wills  to  be  "at- 
tested and  subscribed "  in  testator's  pres- 
ence by  three  or  more  "credible"  wit- 
nesses. In  Tenmessee  the  law  as  to  holo- 
graph wills  and,  as  to  attestation  by  wit- 
nesses is  the  same  as  in  North  Carolina, 
supra  (1784,  P.  L.,  c.  10,  §  5 ;  c.  22,  ?  11  • 
1858,  Code,  ?§  2162,  2163 ;  1871,  Comp. 
S.,  §?  2162,  2163,)  but  applies  only  to  real 
property.  In  2'ea;cis,  holograph  wills  need 
not  be  attested  (1879,  E.  S.,  \  4860 ;  1840, 
P.  L.  167,  ?  1.)  Other  wills  must  be 
"  attested "  by  two  or  more  credible  wit- 
nesses, above  the  age  of  fourteen  years, 
subscribing  their  names  in  testator's  pres- 
ence (1879,  E.  S.,  ?  4859  ;  1840,  supra.) 
In  Vermont  three  witnesses  are  required 
(1779,  P.  L.  361 ;  1797,  Dig.  L.  119,  §  1 ; 
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EXECUTION   OF   TESTAMENTARY   APPOINTMENTS. 

X.  («)  And  be  it  further  enacted,    That   no   appointment   made 
by  will,  in  exercise  of  any  power,  shall  be  valid,  unless 

the  same  be  executed  in  manner  hereinbefore  required ;  by  wTiu'Jbe'^ 
and  every  will  executed  in  manner  hereinbefore  required  Sther  w'nis^^ 
shall,  so  far   as   respects  the   execution   and   attestation  valid,  ai^ 
thereof,  be  a  valid  execution  of  a  power  of  appointment  requfred° 
by  will,   notwithstanding  it  shall  have  been   expressly  are  not  ob- 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with   some  additional  or   other   form   of  execution    or 
solemnity.  12 

VnLLS    OF   SOLDIEES    AND    SEAMEN. 

XI.  Provided  always,  and  be  it  further  enacted,  That  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  g^j^.    , 
being  at  sea,  may  dispose  of  his  personal  estate  as  he  "-Jji"!"?' 
might  have  done  before  the  making  of  this  act.  13  cepted. 


1821,  Comp.  L.  334,  ?  17 ;  1851,  Comp. 
S.  327,  i  6 ;  1862,  G.  S.,  c.  49,  i  6,)  by 
whom  the  will  mnst  be  "attested  and 
subscribed  in  the  preseilde  of  the  testator 
and  of  each  other "  In  Virginia  wills 
other  than  holograph  must  be  signed  or 
acknowledged  in  the  presence  of  two  or 
more  competent  witnesses,  and  by  them 
«ubscribed  in  testator's  presence,  they 
l)eing  "  present  at  the  same  time  "  (1748,  5 
Stats,  at  Large  456,  ?  7 ;  1785,  12  Id.,  c. 
«1,  §  1 ;  1792,  1  Id.  (N.  S.)  88,  n ;  1823, 
P.  L.  27,  §  2 ;  1840,  P.  L.  50,  extending 
to  wills  of  personalty  what  before  only 
applied  to  devises  of  land  ;  1873,  Code 
SIO,  ^  4,)  but  no  form  of  attestation  is 
mea^ssary.  In  West  Virginia  wills  other 
^thaii  holograph  must  be  signed  or  acknowl- 
■edged  by  testator  in  the  presence  of  two 
competent  witnesses  "  present  at  the  same 
time "  and  subscribing  in  testator's  pres- 
ence (l^e-*,  Co<ie,  c.  77,  §  3.)  In  WiseoTisin 
wills  must  be  "attested  and  subscribed" 
in  testator's  presence  by  two  "competent" 
witnesses  (1838,  T.  L.  182,  i  1,  requiring 


three  witnesses  and  applying  only  to  de- 
vises ;    1838,   Id.   302,   §   26,   extending 
above  act  to  wills  of  personalty ;    1849, 
E.  S.  353,  ?  5  ;  1878,  E.  S.,  ?  -2282.) 
(a)  Vol.  I.,  p.  *31. 

12.  In  the  Pistrict  of  Columbia  the  ex- 
ecution of  a  power  of  appointment  by  will 
must  be  sufficient  in  form  to  pass  testator's 
own  property,  and  if  so  it  is  valid  not- 
withstanding failure  to  comply  with  other 
requirements  of  the  instrument  conferring 
the  power  (1857,  Eev.  Code,  c.  52,  i  6.) 
So  in  Kentimky  (1851,  E.  S.,  c.  106,  §  6  ; 
1873,  G.  S.,  c.  113,  i  6.)  In  New  York 
likewise  (1829,  1  E  S.  736.)  So  in  North 
Carolina  (1845,  P.  K  125,  §  9  ;  1873,  Batt. 
Eev.,  c.  119,  J  4.)  So  in  Virginia  (1873, 
Code  910,  i  5.)  And  in  West  Virginia 
(1868,  P.  L.  92,  ?  4 ;  Code,  c.  77,  |  4.) 

13.  This  section  (XI.)  is  a  copy  of 
29  Car.  II.,  c.  3,  §  23.  See  vol.  I.,  p. 
238.  It  is  substantially,  if  not  verbally, 
enacted  in  Alabama  (1852,  Code,  §  1617  ; 
1876,  Code,  §  2300) ;  Arkansas  (1847,  E. 
S.,  c.  170,  §  25;   1873,  E.  S.,  ^  6776); 
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PETTY   OFFICERS,   SEAMEN  AND   MARINES. 


XII.  And  be  it  further  enacted,  That  this  act  shall  not  prejudice- 
or  affect  any  of  the  provisions  contained  in  an  act  passed 
in  the  eleventh  year  of  the  reign  of  his  Majesty  King 
George  the  Fourth  and  the  first  year  of  the  reign  of  his^ 
late  Majesty  King  Williain  the  Fourth,  entitled,  "An 
act  to  amend  and  consolidate  the  Laws  relating  to  the  Pay 
of  the  Eoyal  Navy,  respecting  the  Wills  of  Petty  Officers 


Act  not  to 
affect  certain 
provisions  of 
HG.  IV.  andl 
W.  IV.,  0.  20, 
with  respect  to 
.  wills  of  petty 
ofi&cers,  and 
seamen  and 
marines. 


CHifwnia  (1850,  P.  L.,  c.  72,  §  7 ;  1872, 
Code,  I  6289) ;  D^triet  of  Columbia,  (1857, 
'Rev.  Code,  c.  52,  ?  10,)  limited,  however, 
to  $200  ;  Indiana  (1807,  P.  L.  86,  §  37  ; 
1818,  P.  L.  152,  i  42 ;  1829,  P.  L.  46,  ^ 
35 ;  1831,  P.  L.  274,  §  17 ;  1838,  Eev. 
315,  §  17  ;  1852,  E.  S.  315,  §  21 ;  1876,  K. 
S.  576,  §  ?1) ;  Ima  (1880,  Rev.,  |  2325, 
requiring  two  witnesses;  1843,. P.  L.  667, 
?  6) ;  Kansas  (1855,  T.  L.,  c.  164,  §  22 ; 
1859,  P.  L.,  c.  |31,  §  4,  requiring  probate 
of  such  will  within  one  year) ;  Kentucky 
(1797,  1  Litt.  611,  I  8,)  but  by  existing 

,  statutes  such  will  must  be  made  ^ithin 
ten  days  of  testator's  death  in  the  presence 

.  of  two  competent  witnesses  who  were 
called  on  by  the  testator  to  bear  witness, 
and  must  within  sixty  days  be  reduced  to 
writing  and  subscribed  by  at  least  one 
of  the  witnesses  (1851,  E.  S.,  c.  106, 
?  7;  1873,  G.  S.,  c.  113,  I  7);  Lousi- 
ana,  by  a  soldier  in  service  before  a 
commissioned  ofBcer  and  two  witnesses, 
or  if  sick  or  wounded,  before  a  physician 
and  two  witnesses,  and  in  either  case  to 
be  void  in  six  months  after  his  return 
home ;  by  a  sailor  at  sea  before  the  cap- 
tain or  master  and  three  witnesses,  to  be 
void  in  three  months  after  his  return 
home,  and  all  gifts  to  persons  other  than 
relations  on  the  ship  being  declared  in- 
valid (1825,  Code,  ?§  1590-1597  ;  1870, 
Id.,  U  1597-1604) ;  Maine  (1821,  P.  L. 
137,  I  4 ;  1871,  E.  S.  563,  ?  18)  ;  Mary- 
land (1810,  P.  L.,  i>.  34,  ?  2;  1860,  Code, 
art.  93,  §  307 ;  1878,  Eev.  Code,  art.  49, 
g   11) ;     Massaeh'isette  (1692,  Acts  Mass. 


Bay,  vol.  I.,  p.  47;  1784,  1  Laws  109,  | 
6 ;  1859,  G-.  S.,  c.  92,  §  9) ;  Michigan 
(1809,  2  T.  L.  13,  ?  5;  1811,  1  T.  L. 
160,  ?  2;  1871,  Comp.  L.,  ^  4327) ;  Min- 
nesota (1851,  E.  S.,  c.  53,  §  7  ;  1866,  G.  8.,. 
u.  47,  ?  6)  ;  Mississippi  (1821,  Hutch.. 
Code  647,  1 21 ;  1871,  Eev.  Code,  §  2395 ; 
and  as  to  Miss.  Territory  in  1806,  see 
Toulm.  Dig.  883,  ?  6) ;  Missoun  (1814, 
Terr.  L.  133 ;  1821,  1  T.  L.  786,  g  5 ; 
1835,  E.  S.  617,  i  7 ;  1845,  E.  S.  1078,  § 
24;  1855,  E.  S.,  c.  167,  §  23  ;  1865,  G.  8.,, 
c.  131,  i  22  ;  1879,  E.  8.,  ?  3985)  ;  Ne- 
braska (1855,  P.  L.  63,  §  44 ;  1860,  P.  L. 
77,  ?  7 ;  1866,  E.  S.,  c.  14,  g  129;  1873, 
G.  S.,  c.  17,  §  129);  New  Hampshire^ 
(1822,  P.  L.  10,  H ;  1878,  G.  8.,  c.  193, 
?  7) ;  New  Jersey  (1795,  Pat.  Eev.  189,  § 
,19;  1877,  Eev.  1246,  §  16);  Nem  York 
(1787,  1  Greenl.  386,  |  21 ;  1829,  2, 
E.  S.  56,  i  22,)  and  as  early  as  1656 
(K  Y.  Col.  MSS.  XVIII.,  p.  24,)  a 
soldier  marching  against  the  enemy  might 
make  a  will,  to  be  proved  by, witnesses  on. 
their  arrival  at  the  first  garrison  ;  Oregon 
(1850,  G.  S.  274,  §  24;  1855,  P.  L.  384,  § 
24) ;  Pennsylvania  (1833,  P.  L.  249,  |  8 ; 
1873,  Purd.  Dig.  1474,  §  9) ;  Rhode  Island' 
(1857,  E.  8.  356,  §  8 ;  1872,  G.  S.  374,  I 
8) ;  Smith  Carolina  (1873,  E.S.447,  §  28)- 
Tejm  (1840,  P.  L.  167,  I  9 ;  1879,  E.  S., 
I  4866) ;  Vermont  (1797,  Dig.  L.  119,  I  5 ; 
1851,  C.  8.  403,  I  9 ;  1862,  G.  S.,  c.  49,  § 
9) ;  'Virginia  (1748,  5  Stats,  at  Large  457, 
?  13;  1785,  12  Id.  141,  ?  8  ;  1835,  P.  L.. 
43;  1873,  Code  910,  §  6);  'West  Virginia 
(1868,  Code,  c.  77,  I  5) ;   'Wisconsin  (1838^ 
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and  Seamen  in  the  Royal  Navy,  and  Non-commissioned  Officers  of 
Marines,  anil  Marines,  so  far  as  relates  to  their  Wages,  Pay,  Prize 
Money,  Bounty  Money  and  Allowances,  or  other  Moneys  payable  in 
respect  of  Services  in  her  Majesty's  Navy." 


PUBLICATION. 


XIII.  And    be  it   further   qnacted.  That   everv  will 

.  ''  ,       Publication 

executed  in  manner  hereinbefore  required  shall  be  valid  not  to  be 

^^  requisite. 

without  any  other  publication  thereof.  14 


ATTESTING   WITNESSES     COMPETENCY. 


XIV.  (b)  And  be  it  further  enacted.  That  if  any  per- 


Will  not  to  be 


son  who  shall  attest  the  execution  of  a  will  shall,  at  the  c°in°onn- 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  ofaliraUng' 
be  incompetent  to  be  admitted  a  witness  *t()  prove  tiie  ^"'"*^^- 
execution  thereof,  such  will  shall  not  on  that  account  be  invalid.  15 


T.  L.  302,  ?  27  ;  1849,  K.  S.  353,  |  7.)  In 
Delaware  mariners  at  sea  were  originally 
excepted  in  the  act  of  1753  requiring  wills 
to  be  in  writing  and  attested  (1  St.  L.  342, 
«  7.) 

14.  In  New  Jersey  publication  of  a  will 
is  required  by  statute,  and  the  testator 
musfdedare  it  to  be  his  will"  (1838,  P. 
L.  218,  repealed  1843,  P.  L.  75,  and  sub- 
stantially re-enacted  1850,  P.  L.  280,  |  1 ; 
1851,  P.  L.  218,  ?  1 ;  1877,  Kev.  1247,  | 
22.)  Publication  was  required  as  early 
as  1713  (Pat.  Kev.  5;  Allinson  2S.)  So 
in  New  York  (1829;  2  K.  S.  64,  §  40,)  un- 
der which  act  silent  assent  is  not  sufficient, 
Heyer  v.  Burger,  Hoffin.  1,  (1839,)  and 
in  California  (1850,  P.  L.,  c.  72,  ?  3  ;  1872, 
Code,  I  6276,)  and  Arkansas  (1847,  K.  S., 
c.  170,  §  4;  1873,  E.  S.,  §  5763,)  and  Ne- 
braska (1856,  P.  L.  93,  I  2.)  In  Louisiana 
tbe  code  of  1826  (?  1577;  ed.  1870,  I 
1584,)  requires  the  testator  on  sealing  and 
delivering  a  mysiic  or  secret  will  to  the 
notary  in  the  presence  of  witnesses,  to 
"declare  it  to  be  his  will."  In  Georgia. 
the  code  of  1873  provides  [l  2418)  that 


"  knowledge  of  the  contents  of  the  paper 
by  the  testator  is  necessary  to  its  validity, 
but  usually  where  the  testator  can  read 
and  write,  his  signature  or  acknowledg- 
ment of  his  signature  is  sufficient."  For 
the  rule  as  to  publication  in  the  absence 
of  statutory  r'equii-enients,  see  vol.  I.,  p. 
'207 ,  et  seg. ;  4  Kent  515.  In  the  United 
States  it  has  been  held  imnecessai-y  in 
Mississippi,  Wa'son  tj.  Pipes,  32  Miss.  451 
(1856)  ;  South  Carolina,  Verdier  v.  Ver- 
dier,  8  Rich.  L.  135,  (1855);  Vermont, 
Dean  v.  Dean,  27  Vt.  746,  (1855)— and 
necessary  in  Massachusetts,  Swett  v.  Board- 
man,  .1  Mass.  258,  (1804.) 

(h)  Vol.  I.,  p.  *111. 

15.  In  Alabama  the  subsequent  incom- 
petency of  <\  wiiness  does  not  affect  the 
validity  of  a  will  (1852,  Code,  8  1612; 
1870,  Code,  i  2295)  So  in  California 
(1850,  P.  L.,  c.  72,  I  4;  1872,  Code,  § 
6280) ;  District  of  Columbia  (1857,  Eev. 
Code,  c.  52,  |  23) ;  Indiana  (1876,  2  E.  S. 
575,  §  18) ;  Kentucky  (1851,  R.  S.,  o.  106, 
§  13 ;  1873,  G.  S.,  c.  113,  ?  13)  ;  Mai^e 
(1871,  E.  S.  563,  5  2) ;  Massachusetts  (1859, 

[vol.  II.  +860] 
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GIFT   TO   ATTESTIifG    WITNESSES. 

XV.  (c)  And  be  it  further  enacted,  That  if  any  person  shall  attest 
_.„  ,         ,      the  execution  of  any  will,  to  whom  or  to  whose  wife  or 

Gifts  to  an  at-  j  ) 

i^^f  be'  husband  any  beneficial  devise,  legacy,  estate,  interest,  gift 
'*'™^'  or  appointment  of  or  affecting  any  real  or  personal  estate 

(other  than  and  except  charges  and  directions  for  the  i)ayment  of  any 
debt  or  debts)  shall  be  thereby  given  or  made,  such  devise,  legacy,  es- 
tate, interest,  gift  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person,  or  wife  or  hus- 
band, be  utterly  null  and  void,  and  sucii  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  will,  or  to  prove 
the  validity  or  invalidity  thereof,  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  in  such  will. 16 


G.  S.,  c.  92,  5  6) ;  Minnesota  (1851,  E.  S., 
c.  53,  I  5;  1878,  G.  S.,  c.  47,  lb);  Ne- 
braska (1860,  P.  L.  77,  ?  5 ;  1866,  E.  S.,  c. 
14,  ?  127  ;  ,1873,  G.  S.,  u.  17,  I  127) ; 
North  Carolina  (1873,  Batt.  Eev., .;.  119,  § 
13) ;  Ohio  (1878,  75  L.  838,  I  15 ;  1880, 
Eev.,  §  5927) ;  Vermont  (1851,  Comp.  S. 
327,  I  10 ;  1862,  G.  S.,  c.  49,  \  10) ;  and 
Wisconsin  (1878,  E.  S.,  ?  2282.)  See  also 
vol.  1,  pp.  190,  225,  n. 

(c)  Vol.  I.,  p  *72. 

16.  This  section  is  part  of  the  earlier 
act  of  25  Geo.  II.,  o.  6,  ?  1.  It  has  been 
enacted  substantially  in  many  of  the 
United  Stales.  Attention  is  called  to  the 
feature  in  many  American  statutes  per- 
mitting such  gifts  to  stand,  if  the  witness  is 
not  necessary  to  the  probate  of  the  will. 
This  is  found  in  the  statutes  of  Alabama, 
Arkansas,  California,  Colorado,  Connecti- 
cut, Illinois,  Iowa,  Kansas,  Kentucky,  Mas- 
sachusetts, Michigan,  Minnesota,  Missouri, 
Nebraska,  Nevada,  Ohio,  Texas,  Ver- 
mont, Virginia  and  West  Virginia,  infra. 

It  is  further  provided  that  a  gift  by  will 
to  an  attesting  witness  who  would  be  en- 
titled to  a  share  of  the  estate  in  case  of 
intestacy,  shall  be  good  pro  tanto.  This  is 
the  case  in  Alabama,  Arkansas,  California, 
Colorado,  District  of  Columbia,  Illinois, 


Indiana,  Iowa,  Kansas,  Kentucky,  Michi- 
gan, Minnesota,  Missouri,  Nebraska,  New 
York,  Ohio,  South  Carolina,  Virginia, 
West  Virginia,  and  Wisconsin,  infra. 

The  provisions  of  the  act  of  25  Geo.  II., 
c.  6,  as  to  refusal  or  renunciation  of  the 
gift  by  the  witness,  or  actutil  paytnent  made 
to  him  before  probate,  and  prohibiting 
subsequent  payment  or  compensation  in 
such  case,  are  included  in  whole  or  in 
part  in  the  statutes  of  Arkansas,  New  Jer- 
sey, and  Oregon,  and  formerly  also  in 
Kansas,  Maine,  Maryland,  Massachusetts, 
Michigan,  Missouri,  New  York,  South 
Carolina,  Vermont  and  West  Virginia. 

The  husband  or  wife  of  the  witness  is 
also  excluded  in  the  District  of  Columbia, 
Connecticut,  Kentucky,  Massachusetts, 
North  Carolina,  South  Carolina  and  Vir- 
ginia ;  and  especially  excepted  in  Georgia. 
The  history  of  this  act,  as  well  as  of  the 
Massachusetts  statute  framed  upon  it,  can 
hardly  be  told  better  than  in  Judge 
Gray's  words  in  1871,  in  Sullivan  v.  Sul- 
livan, 106  Mass.  476 :  "  The  English  stat- 
ute of  frauds  required  wills  devising  lands 
to  be  attested  :ind  subscribed  in  the  pres- 
ence of  the  devisor  by  three  or  four  credi- 
ble witnesses,  St.  29  Car.  II.,  c.  3,  ? 
5 ;  and  that  provision  was  re-enacted  here 
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in  the  first  year  of  the  province,  Prov. 
St.  4  W.  &  M.  (1692-3),  c.  15,  §  3;  1 
Mass.  Prov.  Laws  (State  ed.)  46 ;  Anc. 
Chart.  235.  In  Holdfast  v.  Dowsing,  2 
Stra.  1253,  where  a  testator  charged  all 
his  estate,  real  and  personal,  with  legacies, 
"to  one  of  the  subscribing  witnesses  and  to 
his  wife,  and  with  an  annuity  to  the  wife, 
the  Court  of  King's  Bench  held  that  the 
statute  of  frauds  certainly  meant  that  the 
'credible  witnesses'  should  not  be  such 
■as  claimed  a  benefit  by  the  will ;  and  that, 
-even  if  the  tender  to  the  husband,  at  the 
trial,  of  the  amount  of  the  two  legacies, 
■would  remove  the  objection  on  that  ground, 
(which  the  court  thought  it  would  not), 
yet  the  charge  upon  ihe  real  estate  of  the 
annuity  to  the  wife  made  the  husband  an 
incompetent  witness.  Although  the  doc- 
trine as  to  the  legacies  has  been  since  con- 
troverted in  England,  upon  theground  that 
the  incompetency  of  the  witnesses  was  to  be 
determined  at  the  time  of  the  proof,  and 
flot  at  that  of  the  execution  of  the  will. 
The  incompetency  of  either  husband  or 
wife  to  be  a  witness  to  a  devise  to  tlie 
other,  wliich  the  witness  could  not  release, 
has  never  been  doubted,  Windham  v. 
Chetwynd,  1  Burr.  414,  424;  S.  C,  1  W. 
Bl.  95,  100 ;  Bui.  N.  P.  265.  The  case  of 
Holdfast  V.  Dowsing  was  taken  by  writ  of 
error  to  the  exchequer  chamber,  and  after 
argument  and  before  judgment  there  was 
compromised  by  the  parties,  and  gave  oc- 
casion to  the  statute  of  25  Geo.  II.,  c.  6 ;  1 
W.  Bl.  8 ;  1  Ves.,  Sr.,  503 ;  2  Bl.  Com. 
377.  The  reason  of  this,  as  stated  by  Sir 
"William  Blackstone  in  his  commentaries, 
■was,  that  tlie  determination  in  the  King's 
Bench  'alarmed  many  purchasers  and 
creditors,  and  threatened  to  shake  most 
■of  the  titles  in  the  kingdom  that  depended 
•upon  devises  by  will,'  because  it  'would 
not  al  low  any  legatee,  nor  by  consequence 
a  creditor,  wheie  the  legacies  were 
charged  on  the  real  estate,  to  he  a  com- 
petent witness  to  the  devise.'  The  statute 
of  25  Geo.  II.,  i;.  6,  accordingly  provided 
in  3  3  that  to  the  execution  of  wills  al- 


ready made  any  attesting  witness  to  whom 
any  legacy  was  given,  whether  charged 
on  lands  or  not,  might  he  admitted  as  a 
witness,  upon  payment,  release  or  tender 
of  his  legacy;  and,  by  §?  1,  2,  that  in 
future  wills  any  attesting  witness  '  to 
whom  any  beneficial  devise,  legacy,  estate, 
interest,  gift  or  appointment  of  or  affect- 
ing any  real  or  personal  estate,'  (except 
charges  on  lands  for  payment  of  debts), 
'  .shall  be  thereby  given  or  made,'  should 
be  admitted  as  a  witness  to  the  will,  with- 
in the  intent  of  the  statute  of  frauds,  and 
'  such  devise,  legacy,  estate,  interest,  gift 
or  appointment  shall,  so  far  only  as  con- 
cerned such  person  attesting  the  execu- 
tion of  such  will,  or  any  person  claiming 
under  him,  be  utterly  null  and  void  ; '  and 
that  charges  of  debts  upon  lands  should 
not  make  any  creditor  an  incompetent 
witness.  All  these  provisions  were  re- 
enacted  in  our  statute  of  1783,  c.  24,  H 
11-13  ;  and  the  provision  of  statute  of  25 
Geo.  II.,  c.  6,  §  3,  and  statute  of  1783,  c. 
24,  §  13,  for  removing  the  interest  of  a 
witness  by  payment,  release  or  tender,  was 
omitted  in  the  revision  of  our  statutes  in 
1836.  But  neither  the  statute  of  25  Geo. 
II.,  nor  the  statute  of  1783,  contained  any 
provision  as  to  devises  to  the  wife  or 
husband  of  an  attesting  witness,  notwith- 
standing the  general  attention  which  had 
been  called  to  the  subject  by  the  case  of 
Holdfast  u  Dowsing.  In  1822,  a  case  was 
brought  before  the  Court  of  King's  Bench, 
in  which  a  testator  devised,  upon  the  de- 
termination of  an  estate  for  life,  an  estate 
in  fee  to  the  wife  of  one  of  the  attesting 
witne.-ises,  and  the  wife  died  before  the 
determination  of  the  estate.  It  was  argued 
that  if,  before  the  statute  of  Geo.  II.,  the 
husband  would  have  been  an  incompetent 
witness,  the  clear  intent  of  that  statute 
was  to  restore  the  competency  of  the  at- 
testing witness  in  all  cases  of  benefit  aris- 
ing to  him  under  the  will,  and  to  avoid 
the  will  '  so  far  only '  as  concerned  the 
person  attesting  the  execution,  or  any 
person  claiming  under  him ;   and  since 
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that  statute,  therefore,  no  will  could  be 
void  by  reason  of  interest  arising  under  it 
to  any  attesting  witness,  further  than  re- 
garded the  interest  of  such  witness  or  any 
person  claiming  under  him;  and  conse- 
quently the  will  was  duly  attested.  To 
which  it  was  answered  that  the  statute  of 
Geo.  II.  applied  only  to  cases  where  the 
interest  taken  under  the  will  was  destroyed 
by  the  statute  itself;  that  the  husband  took 
no  esiate  or  interest  under  the  will ;  that 
his  wife,  indeed,  took  an  estate  under  the 
will,  and  by  operation  of  law,  he,  in  right 
of  his  wife,  derived  a  beneficial  interest 
from  that  estate,  which  they  might  have 
sold  during  her  life,  and  which  would 
have  given  him  an  estate  by  the  curtesy, 
if  she  had  survived  (he  life  tenant ;  but 
that  the  estate  of  the  wife  was  not  de- 
stroyed by  the  statute,  and  consequently 
the  derivative  beneficial  interest,  which 
the  husband  took  in  right  of  his  wife  only 
was  not  extinguished ;  and  that,  indepen- 
dently of  the  question  of  interest,  it  was  a 
general  rule  that  a  husband  or  wife  could 
not  in  any  case  be  a  witness  for  the  other, 
as  was  held  in  Davis  v.  Dunwoody,  4  T.  E. 
678.  And  the  court  was  of  opinion  that 
the  will  was  not  duly  attested,  Hatfield  v. 
Thorp,  5  B.  &  Aid.  589.  The  point  thus 
adjudged  upon  the  application  of  the  sta- 
tute of  Geo.  II.  is  summed  up  by  Mr.  Jar- 
man  as  follows:  'That  it  applied  only 
where  the  witness  took  a  direct  interest 
under  the  will,  and  not  when  it  arose 
consequentially.  Thus  in  Hatfield  o. 
Thorp,  where  one  of  the  three  attesting 
witnesses  to  a  will  was  the  husband  of  a 
devisee  in  fee  of  a  freehold  estate,  and 
would  j'ttre  uxoris  have  derived  an  interest 
in  the  lands,  it  was  held  that  the  devise 
was  not  within  the  statute,  and  conse- 
quently that  the  attestation  was  insuffici- 
ent.' And  such  continued  to  be  the  law 
of  England  until  1837,  when  the  sta- 
tute of  1  Vict.,  c.  26,  extended  the  dis- 
qualification to  take  beneficially  under 
the  will  to  the  husband  or  wife  of  the  at- 
testing witness,  1  Jarman  on  Wills  65-67. 


In  neither  of  the  revisions  of  our  owa 
statutes  in  1836  and  1860,  is  there  any 
express  provision  introduced  upon  this 
point,  Eev.  Stats.,  c.  62,  §  6 ;  Gen.  Stats.,, 
c.  92,  §  6.  And  the  statutes  removing  the 
objections  to  the  competency  of  witnesses 
on  the  grounds  of  interest  and  of  the 
relation  of  husband  and  wife  are  express- 
ly declared  not  to  apply  to  attesting  wit- 
nesses to  a  will  or  codicil.  Gen.  Stats.,  c. 
131,  §  15 ;  1859,  c.  393,  §  2." 

In  Alabama  it  was  enacted  by  the  ter- 
ritorial law  of  1806,  applying  to  the  whole 
Mississippi  territory  (Toulm.  Dig.  883,  § 
9,)  that  a  gift  by  will  to  a  subscribing 
witness,  if  the  will  was  not  sufficiently  at- 
tested without  him,  should  be  void  except 
so  far  as  he  would  have  been  entitled  to 
take  ill  case  of  intestacy,  and  such  witness 
should  be  competent  and  compellable  ta 
testify.  In  Arlcansas  a  gift  to  a  subscrib- 
ing witness,  if  the  will  is  not  sufficiently 
attested  without  him  is  void,  and  such 
witness  is  competent  to  prove  the  will,. 
(1847,  E.  S.,  c.  170,  i  39 ;  1873,  E.  S.,  i 
5804,)  but  such  witness  may  take  so 
much  of  such  gift  as  does  not  exceed  any 
share  of  testator's  estate  to  which  h& 
would  be  entitled  in  case  of  intestacy 
(1847,  supra,  I  40  ;  1873,  supra,  ?  5805) ;  ^ 
but  if  there  are  sufficient  other  witnesses^ 
the  will  and  the  gift  are  valid  (swpra,  i^ 
41,  5806) ;  and  a  charge  Of  debt  due  to 
the  witness  is  valid  {supra,  §?  42,  5807) ; 
and  the  will  is  valid  and  the  witness  com- 
petent, if  the  legacy  has  been  already 
paid,  released  or  renounced  before  pro- 
bate {supra,  |§  43,5808,)  or  if  the  witness 
has  died  before  testator  {supra,  H  44, 
5809) ;  but  payment,  refusal  or  renunci- 
ation of  the  legacy  in  such  case  before 
probate  is  final  and  irrevocable,  and  the 
witness  cannot  afterward  receive  any  pay- 
ment or  compensation  {supra,  ?§  45, 
5810.)  In  California  a  gift  to  a  subscrib- 
ing witness,  who  is  necessary  to  the 
proper  attestation  of  a  will,  except  a 
charge  of  debt  due  him,  is  void  (1850,  P. 
L.,  c.  72,  ?  5;  1872,  Code,  §  6282) ;  but 
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such  witness  liaay  take  the  share  to  which 
he  would  be  entitled  in  case  of  intestacy 
(1850.  supra,  i^  6;  1h72,  Code,  i  6283.) 
In  Colorado  a  gift  to  a  witness,  who  is 
necessary  to  the  proper  attestation  of  the 
will,  is  void  so  far  as  it  exceeds  the  share 
which  such  witness  would  have  taken  in 
case  of  intestacy,  and  such  witness  is  com- 
petent to  prove  the  will  (1867,  K.  S.,  c. 
90,  §  5;  1877,  G.  L.,  i  2792.)  In  the 
District  of  Columbia  u,  gift  to  a  subscrib- 
ing witness,  or  the  husband  or  wife  of 
such  witness,  is  void  so  far  as  it  exceeds 
the  share  which  such  witness  would  have 
been  entitled  to  take  in  case  of  inteslacy, 
and  such  witness  is  competent  to  prove 
the  will  (1857,  Eev.  Code,  c.  52,  i  24.) 
In  Connectieut  a  gift  by  will  to  any  sub- 
scribing witness  other  than  an  heir-at-law 
is  void,  and  the  witness  is  competent  to 
prove  the  will  (1807,  Stat.  Laws  683; 
1821,  K.  S.  199,  I  3  ;  1838,  Comp.  S.,  tit. 
31,  c.  1,  ?  3) ;  and  also,  since  1848,  a  gift 
to  the  husband  dr  wife  of  such  witness 
(1848,  P.  L.  36 ;  1854,  Stats.  483,  i  3 ; 
1866,  G.  S.  401,  g  3  ;  1875,  G.  S.  369,  i  3.) 
But  these  acts  do  not  apply  where  the 
will  is  "otherwise  legally  attested,"  (§  3.) 
In  Delaware  an  inhabitant  of  a  county  to 
which  a  legacy  is  given  is  made  a  compe- 
tent witness  by  statute  (1829,  P.  L.  221, 
i  3 ;  1852,  Rev.  Code  272,  §4 ;  ed.  1874, 
p.  508.)  In  Georgia  the  English  statute 
of  25  Geo.  II.,  c.  6,  is  one  of  those  enu- 
meraled  by  Schley  (p.  384)  as  in  force. 
The  code  now  provides  that  a  gift  to  a 
subscribing  witness  shall  be  void  and  the 
witness  competent  to  prove  the  will,  but 
a  gift  to  the  wife  of  such  witness  shall  be 
valid  (1858i  Code,  ?  2382 ;  1873,  Code,  | 
2417.)  In  Illinois  a  gift  to  an  attesting 
witness,  who  shall  be  necessary  to  the 
proper  probate  of  the  will,  is  void  so  far 
as  it  exceeds  any  share  to  which  he  might 
have  been  entitled  in  case  of  intestacy, 
and  such  witness  is  competent  to  prove 
the  will  (1829,  Eev.  Code  195,  |  10; 
1833,  P.  L.  615;  1845,  E.  S.  539,  ?  11 ; 
1872,  E.  S.,  c.  148,  k  8.)     So  in  Indiana, 


since  1852  (E.  S.  316,  §  29.)  Before  that^ 
time  the  statute  simply  prohibited  gifts- 
to  attesting  witnesses  (1831,  P.  L.  273,  | 
16  ;  1838,  Eev.  315,  §  16.)  None  of  the 
above  statutes  provide  that  such  witness- 
shall  thereupon  become  competent.  But 
such  witness  may  take  such  share  as  he- 
would  have  in  case  of  intestacy  (1876,  2 
E.  S.  578,  ?  29.)  In  Iowa  (1839,  P.  L. 
475,  ?  11 ;  1843,  P.  L.  667,  i?  7,  8  ;  1873, 
Pode,  U  2327,  232S,)  a  gift  to  an  attesting 
witness,  who  shall  be  necessary  to  the 
proper  probate  of  the  will,  is  void  so  far 
as  it  exceeds  any  share  to  which  he 
might  have  been  entitled  in  case  of  intes- 
tacy. In  Kansas,  to  same  effect  (1855,  T.- 
L.,  c.  164,  ii  36-38  ;  1859,  P.  L.,  u.  131,  U 
6,  7  ;  1862,  Comp.  L.,  u.  215';  1865,  P.  L., 
c.  86,  §  11 ;  1868,  G.  S.,  c.  117,  ?  11 ;  ed.- 
1878,  i  6123.)  It  was  also  provided  in, 
the  act  of  1855,  not  re-enacted,  that  the 
witness  should  be  competent  if  he  had 
been  paid,  or  had  refused  or  released  the- 
gift,  or  if  he  had  died  before  testator;; 
but  in  case  of  payment,  refusal  or  release,, 
there  could  be  neither  subsequent  re- 
payment nor  compensation  (||  40-43.) 
In  Kentucky  a  gift  to  a  witness,  or  to  the 
husband  or  wife  of  a  wimess,  if  the  will  can- 
not be  proved  without  such  witness,  is  void, 
so  far  as  it  exceeds  any  share  to  which  he- 
might  have  been  entitled  in  case  of  intes- 
tacy, and  such  witness  is  competent  to- 
prove  the  will  (1851,  E.  S.,  c.  106,  §  13  ; 
1873,  G.  S.,  c.  113,  i  13.)  These  provi- 
sions, except  the  part  in  italics,  are  copied 
from  the  act  of  1785  (1  Lilt.  St.  611,  i  9.) 
In  Louisiana  neither  an  heir  nor  a  legatee- 
can  be  an  attesting  witness  (1825,  Code, 
I  1585 ;  1870,  Id.,  §  1592,)  except  to  a. 
"mystic''  or  sealed  will  (Id.,  §§  1586, 
1593.)  In  Maine  the  act  of  1821  (P.  L. 
137,  §  8,)  provided  that  a  gift  to  an  at- 
testing witness  should  be  void  and  the 
witness  competent  to  prove  the  will ;  also- 
that  a  legatee  who  had  been  already  paid,, 
or  had  released  his  claim  under  the  will 
(§  10),  or  had  died  before  testator  (§  11),. 
should  be   a  competent  witness,  but  in- 
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•case  of  release,  there  could  be  no  subse- 
■qnent  payment  or  compenBation  (?  12.) 
None  of  these  provisions  are  found  in  the 
subsequent  revision  of  1871.  In  Mary- 
land the  act  of  25  Geo.  II.,  c.  6  is  con- 
tained in  Chancellor  Kilty's  list  of  British 
statutes  in  force  in  1809.  Its  provisions 
are,  however,  embodied  neither  in  the 
■code  of  1860  nor  the  wills  act  of  1798. 
In  Massachusetts  it  was  enacted  in  1878 
(P.  L.  87)  that  a  gift  by  will  to  the  hus- 
■band  or  wife  of  an  attesting  witness  should 
be  void.  For  earlier  statutes  of  Massachu- 
setts, see  opinioii  of  Gray,  J.,  in  Sullivan 
V.  Sullivan,  106  Mass.  476,  supra.  The  gen- 
eral statutes  of  1859  (c.  92,  ?  10,)  only  pro- 
hibit such  gift  where  there  are  not  three 
■other  competent  w,itnesses  to  prove  the 
Tvill.  In  Michigan  a  legatee  who  is  also  an 
rattesting  witness  may  take  such  share  of 
the  estate  as  would  fall  to  him  in  case  of 
intestacy  (1857,  C.  L.,  c.  92,  §  4329  ;  1871, 
•C.  L.,  c.  154,  J  8.)  A  gift  to  a  witness 
other  than  the  heir,  who  is  necessary  to 
prove  the  will,  is  void,  and  the  witness 
^:ompetent  (1871,  C.  L.,  c.  154,  |  7,)  ex- 
cept a  charge  of  debt  due  to  the  witness. 
The  act  of  1809  (2  T.  L.  13,  ?|  9-14,) 
provided  that  all  gifts  to  witnesses  except 
Kjharge  of  debt  in  their  favor,  and  except 
teirs,  should  be  void,  and  the  witnesses 
-competent,  and  that  a  creditor  might  be  a 
•competent  witness,  or  another  legatee 
might  become  So  after  payment  to  him, 
•or  release  or  refusal  by  him  of  the  legacy, 
-or  by  his  death  before  the  testator,  or  be- 
fore he  had  been  paid  or  had  released 
the  legacy,  such  payment  or  release  to  bar 
all  subsequent  repayment  or  compensation. 
The  act  of  ISU  (1  T.  L.  160,  2  2,)  simply 
provided  that  gifts  to  a  necessary  witness 
in  excess  of  his  intestate  share  should  be 
void.  In  Minnesota  a  gift  to  a  witness 
-who  is  necessary  to  prove  the  will,  other 
than  a  charge  of  debt  in  his  favor,  is  void, 
and  the  witness  competent,  and  such  wit- 
ness may  take  any  share  which  he  would 
have  been  entitled  to,  not  exceeding  the 
provision  of  the  will  (1851,  ,K.  S.,  c.  63, 


?§  8,  9;  1866,  G.  S.,  c.  47,  U  7,  8.)  In 
Missouri  a  gift  to  a  witness  who  is  neces- 
sary for  proper  probate  of  thfe  will,  except 
a  charge  of  a  debt  in  his  favor,  is  void, 
and  the  witness  competent,  so  if  he  die 
before  probate  ;  or  if  payment  be  made  to, 
or  released  by,  him  before  probate,  in 
which  case  there  can  be  no  subsequent  re- 
payment or  compensation  (1825,  K.  L. 
790,  ii  13-17;  lb3.3,E.  S.  617,  ^§  22-27  ; 
1845,  E.  S.  1078,  |§  38^5,  allowing  wit- 
ness to  take  what  he  would  have  been  en- 
titled to  in  case  of  intestacy ;  1855,  E.  S., 
c.  167,  IS  3744;  1865,  G.  S.,  c.  131,  J§ 
36-43;  1879,  E.  S.,  §§  3996-4003.)  In 
Nebraska  a  gift  to  a  witness  who  is  neces- 
sary to  prove  the  will,  except  a  charge' of 
debt  in  his  favor,  is  void,  and  the  witness 
may  take  what  he  would  have  been  en- 
titled to  in  case  of  intestacy  (1855,  P.  L. 
63,  §§  46,  47 ;  1856,  P.  L.  95,  |?  15,  16 ; 
1860,  P.  L.  77,  §?  8,  9;  1866,  E.  S.,  c.  14, 
U  130,  131;  1873,  G.  S.,  c.  17,  §§  130, 
131.)  In  Nevada  the  provision  is  the 
same,  except  that  no  allowance  as  in  case 
of  intestacy  is  made  to  the  witness  (1862, 
P.  I/.,  c.  61,  §  4.)  So  in  New  Hampshire 
(1878,  G.  L.,  is.  193,  §  8,  the  act  of  1822,  P. 
L.  10,  §  10,  applying  to  all  witnesses 
whether  necessary  or  not.)  It  is  also 
provided  that  a  gift  to  a  corporation  shall 
be  valid,  notwithstanding  that  the  will 
be  attested  by  one  of  its  members  (1865, 
P.  L.  4089 ;  1878,  G.  L.,  c.  193,  ?  9.)  In 
New  Jtrsey  the  entire  act  of  25  Geo.  II., 
c.  6,  was  enacted  in  1795,  and  still  re- 
mains on  the  statute-book  (Pat.  Eev.  190 ; 
1877,  Eev.  1244-5,  ??  4-8.)  In  New 
York  the  act  of  1787  (1  Greenl.  386) 
provided  as  in  the  act  of  25  Geo.  II.,  that 
a  devise  to  a  witness,  except  only  a  charge 
of  debt  due  him,  should  be  void,  and  the 
witness  competent  (§  6) ;  also  that  a  lega- 
tee might  become  competent  as  a  witness 
after  having  refused  or  released  his  legacy, 
or  after  payment  of  it  (§  7),  which  refusal 
or  payment  could  not  be  afterwards  re- 
voked (I  8),  the  statute  not  being  applica- 
ble to  an  heir  at  law  or  a  devisee  in  posses- 
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XVI.  (<f)  And  be  it  further  enacted,  That  in  case  by  any  will  any- 
real  or  personal  estate  shall  be  charged  with  any  debt  or  creditor  at- 
debts,  and  any  creditor,  or  the  wife  or  husband  of  any  a^mmed  a'' 
creditor,  whose  debt  is  so  charged,  shall  attest  the  execu-  ™'"«^- 
tion  of  such  will,  such  creditor,  notwithstanding  such  charge,  shall  be- 
admitted  a  witncvss  to  prove  the  execution  of  such  -will,  or  to  prove- 
the  validity  or  invalidity  thereof.l7 


sion  before  March,  1753,  or  established  as 
entitled  in  acontest  over  the  will  ^§  9.)  By 
the  Revised  Statutes  of  1829  (2  K.  S.  56, 
§§  50,  51,)  all  gifts  to  attesting  witnesses 
are  void,  unless  the  witness  is  entitled 
otherwise  than  under  the  will,  and  the 
witness  is  competent.  In  North,  QaroUna 
a  gift  to  an  attesting  witness,  or  the  hus- 
band or  wife  of  such  witness,  is  void,  and 
the  witness  competent  ( 1 873,  Batt.  Eev.,  c. 


119,  §  10.)  In  Ohio  a  gift  to  a  witness,, 
who  is  necessary  to  proye  the  will,  is  void 
so  far  as  it  exceeds  any  share  to  which  he 
might  have  been  entitled  in  case  of  in- 
testacy, and  the  witness  is  competent 
(1808,  6  L.  64,  ?  7  ;  1810,  8  L.  146,  §  7  ;. 
1816,  14  L.  14],  §  7  ;  1824,  22  L.  119,  ? 
8  ;  1831,  29  L.  242,  i  10;  1840,  38  L.  120,. 
?  12  ;  1852,  50  L.  297,  ?  11 ;  1878,  75  L. 
838,  ?  13;  1880,  Eev.  ?  5925.)  So  in  Ore- 


(d)  Vol.  I.,  p  *73. 

17.  This  section  is  in  substance  the 
same  as  25  Geo.  II.,  u.  6,  J  2.  It  has  also 
been  enacted  in  Alabama  (Mississippi 
Territory,  1806,  Toulm.  Dig.  883,  ?  10) ; 
Arkansas  (1847,  R.  S.,  c.  170,  i  42 ;  1873, 
E.  S.,  i  5807)  ;  Califomia  (1850,  P.  L.,  c. 
72,  §  5;  1872,  Code,  ?  6282);  Colorado 
(1867,  E.  S.,  c.  90,  §  6 ;  1877,  Q.  L.,  i 
2793)  ;  District  of  Columbia  (1857,  Eev. 
Code,  c.  52,  I  25) ;  Delaware  (1829,  P.  L., 
221,  I  3  ;  1852,  Eev.  Code  272,  §  4  ;  ed. 
1874,  p.  508.)  In  Georgia  the  act  of  25 
Geo..II.,  c.  6,  is  enumerated  in  Schley's 
edition  of  the  British  statutes  in  force  in 
that  state  (p.  384.)  This  section,  how- 
ever, does  not  appear  in  the  Georgia  code. 
In  Illinois  a  creditor  is  a  competent  attest- 
ing witness,  notwithstanding  a  charge  in 
the  will  in  his  favor  (1829,  Eev.  Code 
204,  ?  38 ;  1833,  P.  L.  624 ;  1845,  E.  S. 
545,  §  43 ;  1872,  E.  S.,  e.  148,  ?  20.)  So 
in  Iowa  (1839,  P.  L.  484,  ?  39;  1843,  P., 
L.  667,  ?  7  ;  1873,  Code,  ?  2327) ;  Kansas 
(1855,  T.  L.,  c.  164,  ?  39,  not  re-enacted) ; 
Kentucky  (1851,  E.  S.,  u.  106,  ?  14,  in- 


cluding charge  of  a  debt  to  the  witness' 
husband  or  wife  ;  1873,  G.  S.,  c.  113,  ?  U) ; 
Maine  (1821,  P.  L.  137,  §  9,  not  re-enacted 
in  E.  S.  1871.)  (For  law  of  MassachvsettSy 
see  Sullivan  v.  Sullivan,  106  Mass.  474.) 
Michigan  (1809,  2  T.  L.  13  |  10;  1871,  C. 
L.,  c.  154,  §  7) ;  Missouri  (1825,  E.  L. 
790,  §  14;  1835,  E.  S.  617,124;  1845,  E.. 
S.  1078,  ?  41 ;  1855,  E.  S.,  u.  167,  |  40;. 
1865,  G.  S.,  c.  131,  §  39 ;  1879,  E.  S.,  ? 
3998);  Nebraska  (1856,  P.  L.  94,  §  6;, 
1873,  G.  S.,  >;.  17,  ?  130) ;  New  Jersey 
(1795,  Pat.  Eev.  190,  I  H;  1877,  Eev. 
1244,  i  5) ;  New  York  (1787,  1  Greenl. 
386,  I  7;  1829,  2  E.  S.  56,  §  51);  Ohio 
(1840,  38  L.  120,  §  11,  not  re-enacted) ;. 
Oregon  (1850,  G.  S.  274,  i  41  ;  1855,  P. 
L.  384,  I  41) ;  Mode  Island  (1857,  E.  S. 
356,  §  14;  1872,  G.  S.,  374,  ?  14) ;  South 
Carolina  (1712,  2  Stats,  at  Large  401 ; 
1873,  E.  S.  442,  ?  6);  Vermont  (1797,, 
Dig.  L.  119, 1  10;  1851,  Comp.  S.  327,  § 
12;  1862,  G.  S.,  c.  49,  §12);  Virginia. 
(1873,  Code  913,  §  20);  West  Virginia 
(1868,  Code,  c.  77,  ?  20) ;  Wisconsin 
(1838,  T.  L.  182,  ?  26.) 
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XVII.  (e)  And  be  it  further  enacted,  That  no  person  shall,  on 
account  of  his  being  aa  executor  of  a  will,  be  incompetent 
to  be  admitted  a  witness  to  prove  the  execntion  of  such 
will,  or  a  witness  to   prove  the  validity  or  invalidity 


"Executor  to 
"be  admitted  a 
"witness. 


thereof.  18 

gon,  and  it  is  ftirther  provided  that  a  wit- 
ness who  has  released,  or  has  been  paid 
his  claim  under  the  will,  or  has  died 
before  payment  or  release,  shall  be  com- 
petent, and  such  payment  or  release  be  a 
bar  to  all  subsequent  compensation  (1850, 
•O.  S.  274,  §?  38-45 ;  1855,  P.  L.  384,  U 
38-45.)  In  Rhode  Island  a  gift  to  a  sub- 
scribing witness,  other  than  a  creditor  in 
whose  favor  «  charge  is  made,  is  void,  and 
the  witness  is  competent,  or  if  witness  die 
before  the  testator,  he  is  competent  (1857, 
E.  S.  356,  §?  13-15;  1872,  G.  S.  374,  U 
13-1 5.)  In  South  Carolina  the  act  of  1712 
(2  Stats,  at  Large  401)  puts  in  force  the 
English  statute  of  25  Geo.  IL,  c.  6.  This 
was  changed  by  act  of  1858  (12  Stats.  597), 
so  as  to  extend  to  husband  or  wife  of  wit- 
ness, and  by  the  Revised  Statutes  of  1 873 
(p.  442,  ?§  5,  6,)  to  a  provision  avoiding 
such  gift  to  a  witness,  or  the  husband,  or 
wife  of  a  witness  as  to  any  excess  over 
share  in  case  of  intestacy,  but  making  the  , 
witness  competent;  so,  too,  a  creditor 
whose  debt  is  charged.  In  Texas  a  gift 
"to  a  witness  necessary  to  prove  the  will  is 
void,  and  the  witness  competent,  and  the 
witness  can  take  any  share  to  which' he 
would  be  entitled  in  case  of  intestacy,  not 
■exceeding  such  gift  (1840,  P.  L.  167, 
?  10;  1879,  K.  S.,  §  4872);  but  since 
1875  such  gift  is  valid  if  satisfac- 
tory proof  of  the  will  can  be  made 
by  some  other,  who  is  not  a  sub- 
scribing witness  (1875,  P.  L.  179,  §  10 ; 
1879,  E.  S.,  I  4873.)  In  Vemumt  a  gift 
to  an  attesting  witness,  other  than  an 
heir,  is  void  unless  there  are  three  other 
competent  witnesses,  and  the  witness  is 
competent  (1797,  Dig.  L.  119,  §  9 ;  1851, 
■Comp.  S.  327,  §  11 ;  1862,  G.  S.,  c.  49,  I 


11.)  The  act  of  1797  also  provided,  as 
that  of  25  Geo.  II.,  for  the  case  of  the 
gift  being  paid  over  or  released  before 
probate  or  the  witness  dying  before  the 
testator  (Dig.  L.  119,  U  11-14.)  These 
sections  are  not  in  the  later  act.  In  Vir- 
ginia a  gift  to  a  witness  who  is  necessary 
to  the  proper  execution  of  the  will  (or, 
since  1873,  the  wife  or  husband  of  a  wit- 
ness,) is  void,  except  such  share  as  the 
witness  (or  wife  or  husband)  would  take 
in  case  of  intestacy  (1785,  12  Stats,  at 
Large  143,  §  9 ;  1873,  Code  912,  §  19.) 
So  in  West  Virginia,  if  the  witness  is 
necessary  to  probate  (1868,  Code,  c.  77,  § 
18.)  In  Wisconsin  a  gift  to  a  necessary 
(since  1849)  witness  is  void,  except  only 
a  charge  of  debt  in  his  favor,  and  the  wit- 
ness competent  (1838,  T.  L.  182,  ?  25 ; 
1849,  E.  S.  353,  ?  8 ;  1878,  E.  S.,  ?  2284.) 
By  the  earliest  of  said  acts  provision  was 
made,  as  in  25  Geo.  IL,  c.  6,  for  compe- 
tency in  case  of  payment,  release  or  death 
of  witness  (§§  27-29.)  The  witness  may, 
however,  take  such  share  as  he  would 
have  in  case  of  intestacy  (1849,  E.  S.  353, 
I  9 ;  1878,  E.  S.,  ?  2285.) 

(e)  Vol.  I.,  pp.  *73,  *74. 

18.  This  clause  has  been  enacted  in  the 
District  of  Columbia  (1857,  Eev.  Code,  c. 
52,  ?  26.)  Also  in  Kentucky  (1851,  E.  S., 
0. 106,  ?  15  ;  1873,  G.  S.,  c.  113,  ?  15.)  And 
North  Carolina  (1873,  Batt.Eev.,  c.  119,  § 
9.)  In  South  Carolinp,  where  a  witness  is 
appointed  executor,  a  gift  to  him  in  excess 
of  legal  commissions  is  void  (1873,  E.  S. 
442,  ?  5.)  In  Virginia  (1873,  Code  913, 
§  21,)  an  executor  is  a  competent  witness. 
So  in  West  Virginia  (1868,  Code,  c.  77,  I 
20.") 
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XVIII.  (/)  And  be  it  further  enacted,  That  every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage 
{except  a  will  made  in  exercise  of  a  power  of  appointment,  revoked  by 

111  1  71  marriage. 

when  the  real  or  personal  estate  thereby  appointed  would 
not  in  default  of  such  appointment  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or  her 
next  of  kin,  under  the  statute  of  distributions.)19 


(/)  Vol.  I.,  p.  *128 ;  vol.  II.,  p.  *237. 
19.  For  air  account  of  the  common  law 
history  of  revocation  by  subsequent  mar- 
riage and  birth  of  issue,  see  the  opinion 
of  Chancellor  Kent  in  Brush  v.  Wilkins, 
4  Johns.  Ch.  510,  et  seq.  See  also  ?ol.  I,, 
pp.  268,  270,  ...,  271,  n. 

Independent  of  the  statute  of  Victoria 
^nd  before  it,  the  marriage  alone  of  a  tes- 
tatrix worked  a  revocation  of  her  will. 
This  was  held  as  early  as  1589,  in  Forse 
■&  Hembling's  Case,  4  Eep.  61.  Not  so, 
however,  the  marriage  alone  of  a  man, 
Wellington  v.  Wellington,  4  Burr.  2171, 
(a.  d.  1768.)  In  the  absence  of  statute, 
this  rule  of  the  common  law  may  be  con- 
sidered to  be  abrogated  in  those  states 
"which  give  a  married  woman  unrestricted 
testamentary  powers.  As  to  such  en- 
abling acts,  see  note  8,  supra.  By  statute 
in  the  United  States  marriage  alone  re- 
vokes the  will  of  an  unmarried  woman  in 
Alabama,  Arkansas,  California,  Indiana, 
MisBotfri,  Nevada,  New  York,  Oregon, 
Pennsylvania,  and  formerly  in  Kansas 
and  Nebraska ;  but  the  contrary  is  pro- 
vided in  Ohio. 

In  Connecticut  the  marriage  alone  of 
any  testator  revokes  his  will.  This  is  also 
the  case  in  Georgia,  Illinois,  Kentucky, 
Nevada  (if  wife  survive),  North  Carolina, 
Rhode  Island,  Virginia  and  West  Vir- 
ginia; and  formerly  in  Delaware. 

By  the  civil  law  subsequent  marriage  and 
the  birth  of  issue  accomplished  the  revoca- 
tion of  any  will.  This  rule  was  finally 
adopted  by  the  common  law  in  1771  (see 


vol.  I.,  p.  276,)  and  was  extended  in  1793 
(Doe  V.  Lancashire,  5  T.  E.  49,)  so  as  to 
include  the  birth  of  a  posthumous  child. 
It  applies  only  where  wife  and  issue  were 
wholly  unprovided  for,  and  the  whole  of 
testator's  estate  was  disposed  of  by  the 
will ;  in  such  case,  however,  notwithstand- 
ing the  subsequent  death  of  the  child  be- 
fore the  testator. '  "  Different  views  have 
been  entertained  of  the  principle  on  which 
this  species  of  revocation  rested.  On  the 
one  hand  it  was  considered  that  the  revo- 
cation was  grounded  on  the  implied  in- . 
tention  of  the  testator  to  revoke  his  will 
under  the  new  state  of  circumstances 
which  had  taken  place  since  the  will  was 
made,  and  upon  such  implied  intention 
only,  and  although,  perhaps  no  direct  as- 
sertion to  this  effect  can  be  attributed  to 
any  of  the  ecclesiastical  judges  (Sir  H. 
Jenner  Fust  in  Fox  v.  Marston,  1  Curt. 
498,)  it  is  difficult,  if  not  impracticable  to 
draw  any  other  conclusions  from  the 
numerous  decisions  of  the  prerogative 
court  connected  with  this  subject,  than 
that  the  revocation  was  to  be  regarded  as 
grounded  on  an  intention  to  be  implied 
from  the  new  state  of  circumstances,  and 
new  moral  testamentary  duties  which  had 
taken  place  since  the  will  was  made  (4 
Kent  623;  1  Phillim.  473;  lHagg.711.) 
On  the  other  hand,  it  was  contended  that 
tlie  revocation  was  a  consequence  of  a 
rule  of  law,  or  of  a  condition  tacitly  an- 
nexed-by  law  to  the  execution  of  a  will, 
that  when  the  state  of  circumstances  under 
which  the  will  was  made  became  entirely 
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altered  by  a  subsequent  marriage  and  the 
birth  of  a  child,  the  will  should  become 
void ;  and  that  the  operation  of  this  rule 
of  law  was  altogether  independent  of  any 
intention  on  the  part  of  the  testator.  And 
of  this  opiiiion  were  all  the  judges  of 
England  assembled  in  the  exchequer 
chamber,  absente  Lord  Denman,  in  the 
great  case  of  Marston  ii.  Eoe  dem.  Fox 
(8  Ad.  &  El.  14 ;  S.  C,  2  Nev.  &  P.  504,) 
where  it  was  solemnly  decided  that  the 
revocation  of  the  will  took  place  in  con- 
sequence of  a  rule  or  principle  of  law,  in- 
dependently altogether  of  any  question  of 
intention  of  the  party  himself.  It  follows, 
as  an  obvious  consequence  of  this  conflict 
of  doctrine  between  the  courts  of  ecclesi- 
astical and  common  law  jurisdiction  that 
in  the  former  courts,  in  order  to  rebut  the 
presumption  of  an  intention  to  revoke,  it 
has  always  been  held  that  any  evidence 
is  admissible  ii^^support  of  the  will,  which 
shows  a  contrary  intention ;  so  that,  not 
only  the  evidence  of  circumstances  has 
been  received  for  this  purpose,  but  also 
parol  evidence  of  the  testator's  declara- 
tions in  favor  of  his  will  (1  Phillim.  469 ; 
Gibbons  v.  Cross,  2  Add.  455;  Fox  v. 
Marston,  1  Curt.  494;  Tapster  v.  Holtzapp- 
felt,  5  Notes  Of  Cas.  554.)  Whereas  in  the 
temporal  courts  it  was  finally  settled  that 
no  evidence  of  the  testator's  intention  that 
his  will  should  not  be  revoked,  was  ad- 
missible to  rebut  the  presumption  of  law 
that  such  revocation  should  take  place 
(Marston  v.  Eoe  dem.  Fox,  8  Ad.  &  El. 
14;  S.  C,  2  Nev.  &  P.  504.)"  "Wms. 
Ex'rs  (6th  Am.  ed.)  231.  Mr.  "Williams, 
however,  adds  that  the  rule  of  this  last 
case  is  now  extending  to  the  ecclesiastical 
courts. 

Marriage  and  birth  of  issue  is  a  revoca- 
tion by  statute  in  Missouri,  if  the  child 
survive  the  testator.  So  in  Oregon ;  and 
if  either  wife  or  child  survive  the  testator 
in  Alabama,  Arkansas,  California,  Ne- 
braska, (formerly) ,  New  York,  Pennsyl- 
vania .  and  South  Carolina.  And  all  evi- 
dence to  rebut  this  presumption  is  ex- 


cluded by  statute  in  Alabama,  Arkansas,. 
California,  Kansas,  Ohio  and  Oregon  - 
but  permitted  by  statute  of  Kentucky.. 
The  statute  of  some  states  provides  that 
there  shall  be  no  revocation  by  implica- 
tion from  change  of  circumstance,  (see- 
note  20,  infra) ;  or  provides  it  by  impli- 
cation by  enacting  that  there  shall  be  no 
revocation  except  by  execution  of  a  new 
will  or  destruction  of  the  old  one,  (see 
note  21,  infra.)  ' 

Birth  of  issue  alone,  does  not  revoke  a. 
will  at  common  law,  although  this  is  now 
so  by  statute  in  Connecticut,  Delaware, 
Georgia  and  Louisiana,  arid  was  so  in 
Illinois  prior  to  1845 ;  in  Indiana  prior 
to  1852;  in  Missouri  until  1825;  and  in 
Virginia.  In  other  states  such  child  takes 
a  share  as  in  case  of  intestacy,  made  up 
by  contribution.  This  is  so  in  Alabama, 
Arkansas,  California,  Colorado,  Delaware, 
District  of  Columbia,  Illinois,  Iowa,  (un- 
til restricted  in  1873  to  posthumous  chil- 
dren), Michigan,  Minnesota,  Missouri, 
Nebraska,  Nevada,  New  Hampshire,  New 
York,  North  Carolina,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Texas, 
Vermont,  West  Virginia  and  Wisconsin ; 
and  unless  the  child  die  before  actual 
payment  of  the  share,  in  Alabama;  or 
before  the  testator's  death  and  leave  no 
issue,  in  Indiana;  or  under  age,  unmar- 
ried and  without  issue,  in  Virginia  (with 
reversion  on  death  under  age)  and  West 
Virginia. 

As  to  after-born  children,  a  distinction 
is  sometimes  made  between  the  case 
where  testator  has  other  children  at  the 
time  of  making  his  will  and  the  case 
where  he  has  none,  e.  g.,  District  of 
Columbia,  Delaware,  (formerly),  Kansas, 
Kentucky,  Michigan,  (formerly),  Missis- 
sippi, New  Jersey,  Ohio,  Texas,  Virginia 
(formerly)  and  West  Virginia.  In  such 
latter  case  the  will  has  no  effect  during 
the  child's  liffe,  and  is  void  unless  he  die- 
unraarried  and  under  age,  in  the  District 
of  Columbia  and  Texas ;  or  unmarried,^ 
under  age  and  without  issue,  in  Kentucky,, 
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Michigan  (formerly)  and  Mississippi  ;  or 
is  revoked  absolutely  in  Kansas,  New 
Jersey  and  Ohio  ;  while  such  will  is  re- 
voked, unless  he  die  unmarried  and  un- 
der age,  in  Florida.  In  the  former  case 
the  after-born  child  takes  a  share  as  in 
case  of  intestacy,  in  Florida,  Kansas,  Ken- 
tucky, (with  reversion  on  death  under 
age,  unmarried  and  without  issue,)  Mis- 
sissippi, New  Jersey,  Ohio  and  West 
Virginia ;  and  if  he  be  dead,  his  issue 
take  in  like  manner  in  West  Virginia. 

Omission  of  a  child  was  formerly  a  re- 
vocation pro  tanto  in  Arkansas  and  Mis- 
souri. In  Kentucky  such  omission  is 
absolutely  a  revocation  if  there  be  no 
other  child  living  at  the  time  of  making 
the  will,  unless  the  omitted  child  die 
under  age,  unmarried  and  without  issue ; 
and  in  West  Virginia,  unless  the  child 
die  unmarried  and  without  issue.  In 
some  states  an  omitted  child  takes  a  share 
as  in  case  of  intestacy,  unless  a  contrary 
intention  appears.  This  is  so  in  Cali- 
fornia, Kansas,  (if  absent ,  or  reputed 
dead),  Michigan,  Minnesota,  Missouri, 
Nevada,  New  Hampshire,  Oregon,  Ver- 
mont and  Virginia,  and  was  so  in  Iowa 
until  1873.  So  now  in  Kentucky  a  child 
or  grandchild  believed  to  be  dead.  And 
this  applies  to  the  issue  of  a  deceased 
child,  omitted  in  California,  Kansas  and 
Missouri,  and  is  confined  to  posthumous 
children  in  Massachusetts.  In  some 
states  an  omitted  child  takes  a  share  as  in 
case  of  intestacy,  if  no  intention  to  omit 
him  appear  in  the  will  as  above.  But 
others  require  the  mistake  to  be  apparent 
on  the  will,  e.  g.,  Minnesota,  Nebraska 
and  Wisconsin.  In  the  District  of 
Columbia  an  exception  is  made  to  this 
rule,  if  the  omitted  child  die  unmarried, 
under  age  and  without  issue. 

For  these  and  other  matters  the  stat- 
utes in  question  are  more  particularly  set 
out  as  follows : 

In  Alabama  a  will  is  revoked  by  mar- 
riage of  testator  and  birth  of  issue 
(whether  born  before  or  after  testator's 

3 


death),  if  either  wife  or  issue  survive  the 
testator,  unless  provision  is  made  for 
them,  or  an  intention  not  to  make  such 
provision  is  expressed,  and  no  evidence 
can  be  received  to  rebut  the  presumption 
of  revocation  (1852,  Code,  ?  1597 ;  1876, 
Id.,  J  2282) ;  and  marriage  alone  revokes 
the  will  of  an  unmarried  woman  (1852, 
Code,  I  1598 ;  1876,  Id.,  I  2283.)  And 
a  child  born  after  the  making  of  a  will 
and  not  mentioned  in  it  takes  a  share  of 
the  estate  as  in  case  of  intestacy,  unless  it 
die  before  receiving  the  same  (1852,  Code, 
II  1599,  1601;  1876,  Id.,  U  2284,  2286; 
see,  too,  1806,  Toulm.  Dig.  883,  }  7, 
giving  such  share  to  a  posthumous  child.) 

In  Arkansas  a  will  is  revoked  by  mar- 
riage and  birth  of  issue,  or  marriage 
alone,  as  in  Alabama,  supra,  (1847,  K.  S., 
u.  170,  R7,8;  1873,  R.  S.,  ?§  5766,  5767,) 
with  the  same  provision  as  to  conclusive- 
ness of  presumption.  Prior  to  the  revi- 
sion of  1838  a  will  was  revoked  pro  tanto 
by  the  omission  of  a  child  or  by  marriage 
alone,  or  birth  of  issue  alone  (wliether 
posthumous  or  not),  such  wife,  husband  or 
issue  taking  a  share  as  in  case  of  intestacy 
(1815,  Comp.  T.  L.  556,  §  4.)  So  now  an 
after-born  child,  or  a  child  or  the  repre- 
sentative of  a  deceased  child  omitted  in 
the  will,  takes  a  share  as  in  case  of  intes- 
tacy (1847,  R.  S.,  c.  170,  a  11,  12;  1873, 
R.  S.,  U  5770,  5771.) 

In  California  a  will  is  revoked  by  tes- 
tatoi-'s  marriage,  if  the  wife  survives  him 
and  be  neither  provided  for  nor  expressly 
excluded  by  the  will,  and  no  evidence  is 
admissible  to  rebut  such  presumption  of 
revocation  ;  so  by  marriage  and  birth  of 
issue,  if  either  wife  or  issue  survive  testa- 
tor, and  be  not  provided  for  by  the  will ; 
so  by  marriage  alone  of  an  unmarried 
testatrix,  in  which  case  the  husband's 
death  does  not  revive  the  will  (1850, 
P.  L.  178,  c.  72,  ?§  11-13;  1872,  Code, 
U  6298-6300.)  By  the  same  acts  it  is 
further  provided  that  an  after-born  child 
not  provided  for  in  the  will,  or  a  child  or 
the  issue  of  a  deceased  child  omitted  in 
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the  will  without  apparent  intention,  shall 
take  a  share  of  testator's  estate  as  in  case 
of  intestacy,  unless  such  share  have  been 
already  received  by  way  of  advancement 
(??  16-19 ;  U  6306-6309.) 

In  Colorado  the  only  provision  to  simi- 
lar effect  is  that  an  after-born  child 
omitted  in  the  will,  without  apparent  in- 
tention to  disinhei-it  him,  shall  take  a 
share  as  in  case  of  intestacy  (1861,  P.  L. 
403,  ?  14 ;  1867,  E.  S.,  c.  90,  §  7 ;  1877, 
.  G.  L.,  §  2795.) 

In  the  Distriet  of  Columbia  the  code  of 
1816  (p.  78,  §§  76,  77,  79,)  provided  that 
there  should  be  no  revocation  of  a  devise 
except  by  cancellation  or  writing  executed 
like  a  will,  but  that  if  testator  should  at 
the  time  have  had  no  child,  and  made  no 
provision  for  any,  such  will  should  have 
no  effect  during  the  child's  life  and  be 
absolutely  void,  unless  the  child  die  un- 
married before  the  age  of  twenty-one 
years.  This  was  copied  from  the  Vir- 
ginia statute  of  1785,  together  with  the 
provision  that  an  after-born  or  a  posthu- 
mous child  omitted  in  the  will  should 
take  a  share  as  in  case  of  intestacy.  These 
sections  are  virtilally  re-enacted  in  1857 
(Kev.  Code,  c.  52,  §§  12-15,)  with  the  ad- 
ditional provisions  excepting  the  case  of 
an  omitted  child  living  at  the  time  the 
will  was  made,  but  dying  unmarried, 
under  the-  age  of  twenty-one  and  without 
issue  (§  14),  and  in  case  of  an  after-born 
child,  providing  for  a  reversion  of  the 
property  in  case  of  his  death  under  the 
age  of  twenty-one,  unmarried  and  without 
issue  (J  15.)  Section  XVIII.  of  the  stat- 
ute of  Victoria  is  also  contained  in  the  re- 
vised code  of  1857  (§  13.) 

In  Connecticut  the  subsequent  birth  of 
a  child  is  a  revocation  of  a  will  (1821, 
Eev.  209,  §  5;  1849,  R.  S.  345,  g  5 ;  1854, 
Stats.  483,  §  5 ;  1866,  G.  S.  401,  ?  5  ;  1875, 
G.  S.  368,  2  1.)  Likewise,  since  1875, 
subsequent  marriage  of  the  testator  (1875, 
P.  L.  48.) 

In  Delaviare  by  the  act  of  1766  (1  St.  L. 
419),  a  will  was  revoked  by  marriage  or 


birth  of  issue.  This  is  still  the  law  as  to 
the  latter  provision  (1852,  Eev.  Code  272, 
§  11 ;  ed,  1874,  p.  508.)  By  the  act  of 
1827  (P.  L.  118),  this  was  only  so  where 
there  was  no  child  at  the  time  the  will 
was  made.  A  child  born,  or  a  wife  mar- 
ried, after  the  making  of  the  will,  takes  a 
share  as  in  case  of  intestacy  (1827,  P.  L. 
118;  1852,  Eev.  Code  272,  U  12,  23 ;  ed. 
1874,  p.  508,  Sn654, 1665.) 

In  Florida  it  was  provided  by  the  act 
of  1822  (P.  L.  52,  i  4,)  that  the  subse- 
quent birth  of  a  child,  there  being  no 
child  living  when  the  will .  was  made, 
worked  a,  revocation,  unless  he  died  un- 
married under  the  age  of  twenty-one.  If 
there  were  other  children,  the  after-born 
child  takes  a  share  as  in  case  of  intestacy. 
In  Georgia  subsequent  marriage  of  the 
testator  or  birth  of  issue  effects  a  revoca- 
tion (1834,  P.  L.  88 ;  1850,  Code,  §  2441 ; 
1873,  Id.,  S  2477.) 

In  Illinois  an  after-born  child,  although 
since  1845  such  birth  is  not  a  revocation 
if  not  provided  for  by  the  will,  takes  a 
share  as  in  case  of  intestacy,  unless  there 
is  a  clear  intention  to  disinherit  him 
(1829,  Eev.  Code  176,  ?  12 ;  1833,  P.  L. 
615,  627  ;  1845,  E.  S.  539,  |  12  ;  1872,  E. 
S.,  c.  39,  i  10.)  The  subsequent  marriage 
of  the  testator  revokes  his  will  (1872,  E. 
S.,  c.  39,  i  10.) 

In  IndiaiM  the  will  of  an  unmarried 
testatrix  is  revoked  by  her  subsequent 
marriage,  (1852,  E.  S.  311,  §  5 ;  1876,  E. 
S.  572,  J  5.)  And  formerly  a  will  was  re- 
voked by  the  subsequent  birth  of  a  child, 
omitted  in  the  will  (1831,  P.  L.  274,  I 
20 ;  1838,  E.  S.  316,  I  20 ;  1852,  E.  S. 
311,  2  3) ;  but  now  an  exception  is  made 
if  the  after-born  child  die  before  the  tes- 
ter, and  neither  child  nor  testator  leave  a 
widow ;  but  if  the  child's  widow  be  living 
at  testator's  death,  she  will  take  her  hus- 
band's share  until  her  marriage  (1852, 
E.  S.  308,  §  4 ;  1876,  E.  S.  572,  ?  4.) 

In  Iowa  the  act  of  1839  (T.  L.  479,  ? 
13,)  provided  that  the  subsequent  birth 
of  a  child  not  provided  for  in  the  will 


THE   STATUTE   OF  WILLS. 


787 


"should  be  no  revocation  of  a  will,  but  the 
■child  should  take  a  share  as  in  case  of  in- 
testacy. In  1843  (P.  L.  670,  U  19,  20,) 
■this  was  changed  by  omitting  the  clause 
as  to  revocation,  and  extending  the  pro- 
vision to  any  child  or  the  issue  of  a  de- 
ceased child  omitted  without  apparent  in- 
tention, and  by  the  code  of  1873  (?  2334) 
such  share  is  only  provided  for  a  post- 
humous child. 

In  Kansas  the  will  of  an  unmarried  tes- 
tatrix was  revoked  by  her  subsequent 
marriage  (1855,  T.  L.,  c.  164,  §  7  ;  1865, 
P.  L.,  c.  86,  §  37) ;  for  this  is  now  substi- 
tuted a 'prohibition  against  willing  more 
than  half  one's  property  away  from  hus- 
band or  wife  (1868,  G.  S.,  c.  117,  §  35 ; 
•ed.  1878,  §  6147,)  Formerly  marriage  of 
"testator  and  birth  of  issue,  although  post- 
humous, revoked  a  will  if  either  wife  or 
issue  were  left  unprovided  for  by  the  will 
and  survived  the  testator  (1855,  X-  L-,  c. 
164,  §  6,)  and  no  evidence  was  admissible 
to  rebut  the  presumption  of  revocation. 
This  is  now  confined  to  the  case  of  after- 
born  is.sue,  where  there  were  none  living 
at  the  date  of  the  will  (1865,  P.  L.,  c.  86, 
i  38  ;  1868,  G.  S.,  i;.  117,  ?  36  ;  ed.  1878, 
?  6148.)  In  1859  and  1862  a  provision 
was  made  giving  an  omitted  posthumous 
■child  a  share  as  in  case  of  intestacy 
(1859,  P.  L.,  u.  131,  J  8 ;  1862,  Comp.  L., 
c.  215,  §  8.)  By  the  act  of  1855,  an 
omitted  child  (since  1865,  absent  or  re- 
puted to  be  dead,  unless  provision  has 
been  made  for  his  child,  which  in  that 
case  falls  to  him,)  or  the  descendant  of  an 
omitled  deceased  child,  takes  a  share  as 
in  case  of  intestacy  (1855,  T.  L.,  c.  164, 
g  10  ;  1865,  P.  L.,  c.  86,  i  41 ;  1868,  G.  S., 
•c.  117,  g  39;  ed.  1878,  ^  6151,)  effecting 
thereby  a  revocation  pro  tanio.  If  there  is 
no  child  at  the  making  r f  the  will,  the 
after-birth  of  a  child  revokes  it,  if  there 
is  no  provision  for  the  child  in  the  will ; 
and  evidence  is  not  admitted  to  rebut  the 
presumption  of  intent ;  but  if  there  are 
other  children,  such  after-born  child  only 
takes  a  share    as  in   case    of   intestacy 


(1865,  P.  L.,  c.  86,  U  38,  41 ;  1868,  G.  S., 
c.  117,  M  36,  39.) 

In  Kentucky  a  will  is  revoked  by  testa- 
tor's marriage,  with  the  same  exception 
as  in  section  XVIII.  of  the  statute  of 
Victoria  (1851,  E.  S.,  u.  106,  ?  9;  1873, 
G.  S.,  u.  113,  §  9.)  In  case  of  the  omis- 
sion of  a  child  then  living  or  posthumous, 
if  there  be  no  other  child  living  at  the 
time  of  making  the  will,  the  will  is  to  be 
construed  to  take  effect,  if  such  child  die 
under  the  age  of  twenty-one,  unmarried 
and  without  issue ;  but  if  there  be  another 
child  or  children  then  living  and  pro- 
vided for,  the  omitted  after-born  child 
takes  a  share  of  the  estate  as  in  case  of 
intestacy,  subject  to  go  to  the  donee 
named  in  the  will,  if  such  after-born  chid 
die  under  the  age  of  twenty-one,  unmar- 
ried and  without  issue  (1851,  E.  S.,  c. 
106,  §?  24,  25 ;  1873,  G.  S.,  u.  113,  U  24, 
25.)  This  provision  dates  back  from  1785 
(1  Litt.  Stats.  611,  g  3,)  and  extends  also 
to  a  child  or  grandchild  living  at  the  tes- 
tator's death,  but  believed  by  him  to  be 
dead,  or  a  child  dying  out  of  the  state  leav- 
ing issue  of  which  testator  had  no  know- 
ledge, but  the  presumption  of  mistake  in 
omission  of  such  child  or  issue  may  be  re- 
butted (1851,  E.  S.,  c.  106,  I  19  ;  1873,  G. 
S.,  c.  113,  I  19.) 

In  Louisiana  the  subsequent  birth  of  a 
legitimate  child  revokes  a  will  (1825, 
Code,  I  1698  ;  ed.  1870,  ?  1705.) 

In  Maine  an  after-born  or  an  omitted 
chUd  takes  a  share  as  in  case  of  intestacy 
(1821,  P.  L.  137,  II  14,  15  ;  1871,  E.  S., 
563,  U  8,  9.) 

In  Massachusetts  an  omitted  or  posthum- 
ous child  takes  a  share  of  the  estate  as  in 
case  of  intestacy  (1700,  Acts,  &c.,  of  Mass. 
Bay,  vol.  I.,  p.  429  ;  1784, 1  Laws  109,  ^ 
7,  8 ;  1859,  G.  S.,  c.  92,  U  25,  26,)  unless  a 
contrary  intention  appears. 

In  Michigan  a  child,  or  the  issue  of  a 
deceased  child,  omitted  without  apparent 
intention,  takes  a  share  of  the  estate  as  in 
case  of  intestacy  (1857,  Comp.  L.,  ?  4347  ; 
1871,  Comp.  L.,  c.  154, 1  26.)    So  an  after- 
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torn  child  (1809,  2  T.  L.  13,  ?  6;  1811,  1 
T.  L.  160,  §  2 ;  1871,  Comp.  L.  1375,  ? 
25.)  By  the  act  of  1811,  (supra),  not  now 
in  force,  if  there  were  no  child  living  at 
the  making  of  the  will  and  one  were  after- 
ward born  and  living  at  testator's  death, 
'  or  posth\iniou3,  and  omitted  in  the  will, 
the  will  was  void,  if  he  lived  to  the  age 
of  twenty-one,  or  married  or  had  issue. 

In  Minnesota  an  after-born  child  takes 
a  share  of  the  estate  as  in  ease  of  intestacy, 
unless  a  contrary  intention  appear ;  so  an 
omitted  child,  if  it  appear  that  the  omis- 
sion was  made  by  mistake  (1851,  E.  S.,  c. 
63,  U  26,  27 ;  1866,  G.  S.,  c.  47,  U  22,  28.) 

In  Mississippi  an  omitted  after-born 
child  takes  a  share  as  in  case  of  intestacy 
(1821,  Hutch.  Code  647,  §  16;  1871, 
Eev.  Code,  §  2390);  and  if  there 
were  no  child  living  when  the  will  was 
made,  and  no  after-born  or  posthumous 
child  provided  for,  such  child  takes  a 
share  as  in  case  of  intestacy,  and  the  will 
is  void,  unless  the  child  die  under  the  age 
of  twenty-one,  unmarried  and  without  is- 
sue (1821,  Hutch.  Code  647,  i  15 ;  Eev. 
Code  1871,  §  23890 

In  Missouri,  after  a  will  disposing  of  the 
testator's  whole  estate,  his  marriage  and 
the  birth  of  issue  living  at  his  death  or  of 
a  posthumous  child,  if  no  provision  is 
made  in  his  will  for  such  issue  or  child, 
is  a  revocation  of  the  will  and  no  evidence 
is  admissible  to  rebut  the  presumption  of 
such  intent,  and  the  marriage  alone  of  an 
unmarried  testatrix  is  a  revocation  of  her 
will  (1845,  E.  S.  1078,  §?  7,  8  ;  1855,  E. 
S.,  0.  167,  ii  6,  7;  1865,  G.  S.,  u.  131,  §? 
5,  6  ;  1879,  E.  S.,  §§  3964^5.)  A  child, 
or,  since  1835,,  the  descendant  of  a  de- 
ceased child,  although  posthumous,  omit- 
ted in  the  will,  takes  a  share  of  the  estate 
as  in  case  of  intestacy,  but  since  1825,  this 
is  onjy  the  case  where  there  have  not  been 
made  already  to  such  person  advance- 
ments equal  to  such  share  (1808,  1  T.  L. 
141,  §  22;  1814,  Id.  405,  §  28;  1821,  Id 
786,  ?  4;  1825,  E.  L.  790,  ?  20;  1835,  E. 
S.  617  i  30 ;  1845,  E.  S.  1078,  §?  11, 12 ; 


1855,  E.  S.,  c.'167,  §?  10, 11 ;  1865,  G.  Si, 
c.  131,  §?  9,  10;  1879,  E.  S.,  §?  3969-70.) 
Prior  to  1825,  if  a  testator  omitted  a  child 
in  his  will,  or  subsequently  married,  or 
had  a  child  and  died  leaving  either  widow 
or  child  surviving  and  unprovided  for  by 
will,  the  will  was  thereby  revoked  pro 
towto,  and  the  widOwor  child  took  a  share 
of  the  estate  as  in  case  of  intestacy  (1808, 
1  T.  L.  .141,  i  22 ;  1814,  Id.  405,  |  28 ; 
1821,  Id.  786,  i  4.) 

In  Nebraska  from  1856  to  1860  the  tes- 
tator's marriage  subsequent  to  a  will  dis- 
posing of  his  wholg  estate  and  the  birth 
of  issue  and  the  survival  of  either  wife  or 
issue,  was  a  revocation  of  the  will,  as  also 
the  mere  marriage  of  an  unmarried  testa- 
trix, (1856,  P.  L.  95,  U  20,  21,)  but  since 
1860  (P.  L.  77,  §  10,)  there  can  be  no  re- 
vocation except  by  cancellation  or  subse- 
quent will,  or  a  change  of  circumstances 
from  which  such  intention  must  be  im- 
plied. A  posthumous  child,  and  since 
1856  any  after-born  child,  whether  post- 
humous or  not,  omitted  in  the  will  takes 
a  share  as  in  case  of  intestacy,  unless  since 
1860  a  contrary  intention  appear  (1855, 
P.  L.  63,  §48  ;  1856,  P.  L.  99,  §  49  ;  1860, 
P.  L.,  c.  5,  ?  26 ;  1866,  E.  S.,  c.  14,  |  148  ; 
1873,  G.  S.,  c.  17,  i  148.)  So,  too,  since 
1860,  any  child  omitted  in  the  will,  if 
such  omission  appear  to  be  by  mistake^ 
(Id.,  §  27  ;  1866  and  1873,  Id.,  §  149.) 

In  Nevada  the  testator's  subsequent 
marriage  is  a  revocation  of  his  will,  if  the 
wife  survive,  unless  she  is  either  express- 
ly provided  for  or  excluded  in  the  will, 
and  no  evidence  is  admissible  to  rebut  the 
presumption  of  intent  to  revoke  in  such 
case  (1862,  P.  L.,  c.  61,  §  10.)  So  the 
marriage  of  an  unmarried  testatrix  ;  and 
in  this  case  her  subsequent  death  does 
not  revive  the  will  (Id.,  ?  11.)  An  after- 
born  child  not  provided  for,  or  any  omit- 
ted child,  unless  a  contrary  intention  ap- 
pear, takes  a  share  as  in  case  of  intestacy 
(Id.,  ?§  14, 15.) 

In  New  Hampshire  an  after-born  or 
omitted  child  takes  a  share  as  in  case  of 
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intestacy  (1822,  P.  L.  10,  2  3 ;  1878,  G.  L., 
c.  193,  i  10.) 

In  ^eifl  Jersey,  if  the  testator  have  no 
issue  at  the  time  of  making  his  will,  the 
subsequent  birth  of  a  child  surviving  him 
is  a  revocation  of  the  will ;  but  if  he  al- 
ready have  child  or  children,  the  subse- 
quent birth  of  a  child  is  no  revocation, 
but  such  after-born  child  takes  a  share  as 
in  case  of  intestacy  (1824,  P.  L.  174,  g§  1, 
2;  1877,  Rev.  1246,  ?§  18,  19.) 

In  New  York  the  marriage  of  the  testa- 
tor, after  making  a  will  disposing  of  all 
his  property,  and  the  birth  of  issue,  if 
■either  wife  or  issue  survive  the  testator, 
-and  the  will  contain  no  words  showing  a 
■conirary  intention,  is  a  revocation  of  the 
will,  and  so  is  the  mere  marriage  of  an 
unmarried  testatrix  (1829,  2  E.  S.  56,  U 
43,  44. )  An  after-born  child,  not  provided 
for  in  the  will,  takes  a  share  as  in  case  of 
intestacy  (Id.,  §  49.) 

In  North  Carolina  marriage  is  a  revoca- 
tion as  in  section  XIX..  and  with  like  ex- 
-ception  (1845,  P.  L.  12^^  10  ;  1873,  Batt. 
Rev.,  c.  119,  ^42.)'  Provision  was  also  made 
at  an  early  day  for  giving  a  share  as  in  case 
•of  intestacy  to  an  after-born  child  (1808, 
P.  L.,  c.  740 ;  1873,  Batt.  Eev.,  i;.  45,  ? 
112) ;  and  a  petition  therefor  was  made  a 
\  lien  from  the  time  of  its  being  filed  on 
testator's  real  estate  (1823,  P.  L.,  c.  1183 ; 
1873,  Batt.  Rev.,  c.  45,  §^  159-164.) 

In  Ohio  since  1840,  a  will  is  not  re- 
voked by  the  subsequent  marriage  of  an 
unmarried  testatrix,  but  is  revoked  by  the 
■subsequent  birlh  of  a  child,  although 
posthumous,  if  there  was  no  child  at  the 
time  the  will  was  made  (1840,  38  L.  120, 
§?  39,  40;  1852,  50  L.  297,  §J  37,  38,  no 
«vidence  being  admissible  to  rebut  the 
presumed  intent  to  revoke;  1878,  75  L. 
«38,  ii  46,  47 ;  1880,  Rev.,  U  5958-9.) 
A  child  absent  or  ''  reputed,"  not  "  re- 
ported," dead,  or  a  child  born  after  the 
making  of  the  will,  there  being  another 
child  living  at  the  date  of  the  will,  takes 
a  share  as  in  case  of  intestacy,  and  it  was 
provided  until  1824  that  a  testator  might 


expressly  disinherit  any  child  (1808,  6  L. 
64,  J  4;  1810,  8  L.  146,  ?  4;  1816,  14 
L.,  §4;  1824,  22  L.  116,  g  6;  1831,  29  L. 
242,  §  6;  1840,  88  L.  120,  2  43;  1852,  50 
L.  297,  §  41 ;  1878,  75  L.  838,  §  49;  1880, 
Rev.,  §  5961.)  Prior  to  1840  the  birth  of 
a  child  subsequent  to  the  making  of  the 
will,  if  there  was  none  before,  effected  a. 
revocation  of  the  will  (1808,  6  L.  64,  §  3 ; 
1816,  14  L.  141,  §  3 ;  1824,  22  L.  119,  §  5 ; 
1831,  29  L.  242,'  i  5.) 

In  Oregon  the  subsequent  marriage  of 
an  unmarried  testatrix  revokes  her  will 
(1850,  G.  S.  274,  i  8;  1855,  P.  L.  384,  ? 
8.)  So  after  a  will  disposing  of  testator's 
whole  estate,  his  marriage  and  the  birth 
of  issue  wlio  sui'vive  the  testator,  and  are 
not  provided  for  in  the  will ;  and  no  evi- 
dence is  admissible  to  rebut  such  pre- 
sumption (Id.,  §  7.)  An  omitted  child  or 
descendant  of  a  deceased  child,  noi  pro- 
vided for  by  the  will  nor  by  way  of  ad- 
vancement, takes  a  share  as  in  case  of  in- 
testacy (Id.,  ii  11,  12.) 

In  Pennsylvania  the  subsequent  marriage 
of  an  unmarried  testatrix  revokes  her  will, 
and  it  is  not  revived  by  the  death  of  her 
husband  (1833,  P.  L.  249,  ?  16 ;  Purd.  Dig. 
1872,  p.  1474,  §  19.)  And  in  general  sub- 
sequent marriage  or  birth  of  a  child  re- 
vokes a  will  as  to  the  widow  or  child  sur- 
viving testator,  and  such  widow  or  child 
takes  a  share  as  in  case  of  intestacy  (1833, 
P.  L.  249,  i  15 ;  Purd.  Dig.,  supra,  \  18.) 

In  Rhode  Island  marriage  revokes  a  will 
(1857,  R.  S.  356,  §  5 ;  1872,  G.  S.  374.), 
An  after-born  child  takes  a  share  as  in 
case  of  intestacy  (Id.,  g  10.) 

In  South  Carolina  subsequent  marriage 
and  birth  of  issue,  if  wife  or  child  survive 
testator,  revokes  a  will,  unless  expressly 
made  in  contemplation  of  marriage  and 
with  provision  for  wife  or  issue  (1789,  5 
Stats,  at  Large  106,  g  10;  1873,  E.  S.  442, 
§  8.)  An  after-born  child,  though  post- 
humous, takes  a  share  as  in  case  of  intes- 
tacy (1789,  mpra,  ?  8 ;  1873,  supra,  ?§  11, 
,12.) 

In   Tennessee  an  after-bom  child,  for 
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XIX.  [g)  And  be  it  further  enacted,  That  no  will  shall  be  revoked 
by  any  presumption  of  an  intention  on  the  ground  of  an 
alteration  in  circumstances.20 


No  will  to  be 
revoked  by 
prefiumption. 


whom  no  provision  is  made  in  the  will, 
takes  a  share  of  the  estate  as  in  case  of  in- 
testacy (18-23,  P.  L.  31;  1858,  Code,  ? 
2193 ;  1871,  Comp.  St.,  ?  2193.) 

In  Texas  if  at  the  making  of  the  will 
there  are  no  children,  the  birth  of  a  child 
,who  survives  the  testator  renders  the  will 
ineffectual  during  his  life,  and  void  unless 
he  die  unmarried  and  under  the  age  of 
twenty-one,  and  in  all  cases  the  after-born 
child,  if  not  provided  for,  takes  a  share  of 
the  estate  as  in  case  of  intestacy  (1840,  P. 
L.  167,  §S  3,  4;  1879,  K.  S.,  U  4867-9.) 

In  Vennant  an  after-bom  child,  or  since 
1851,  an  omitted  child  takes  a  share  as  in 
case  of  intestacy  (1797,  Kg.  L.  119,  ?  6  ; 
1851,  Comp.  S.  327,  §§  25,  26 ;  1862,  G. 
a,  c.  49,  II  25,  26.) 

In  Virginia,  section  XVIII.  of  the  act  of 
Victoria,  is  in  force  (Eev.  Code,  1819,  p. 
376 ;  ed.  1873,  p.  910,  I  7.)  It  is  furtlier 
enacted  that  an  after-born  or  other  child 
omilted  in  the  will,  shall  take  as  though 
the  will  were  made  on  condition  of  its 
dying  under  the  age  of  twenty-one,  un- 
married and  without  issue  (1873,  Code 
912,  ??  17,  18,)  but  the  share  so  given  to 
an  after-born  child  reverts  to  the  testator's 
estate  if  the  child  die  under  twenty-one. 
The  statute  of  1785  (12  Stats,  at  Large,  c. 
61,  ?  3;  1792,  1  Id.,  N.  S.,  88,  ^  3,)  made 
the  subsequent  birth  of  a  child  a  revoca- 
tion of  the  will,  if  there  were  no  other 
children  living  at  the  making  of  the  will, 
and  if  the  after-born  child  attained  the 
age  of  twenty-one;  and  for  the  life  of  the 
after-born  child,  if  there  were  other  chil- 
dren when  the  will  was  made.  It  also 
gave  a  share  as  in  case  of  intestacy  to 
posthumous  children  omitted  in  the  will, 
(Id.),  and  this  was  extended  in  1840  (P. 
L.  49)  to  all  omitted  children. 


In  West  Virginia  a  will  is  to  be  con- 
strued, in  case  of  omission  of  a  child  or- 
birth  of  a  posthumous  child,  as  if  to  take 
effect  if  such  child  die  unmarried  and 
without  issue  (1868,  Code,  c.  77,  §  16.)  If 
there  be  other  children  living  at  the  time- 
the  will  was  made,  an  after-born  child,  or- 
the  descendant  of  a  deceased  after-bom 
child,  not  provided  for  by  the  will,  takes- 
a  share  as  in  case  of  intestacy,  to  revert  if 
the  child  die  under  the  age  of  twenty-one, 
unmarried  and  without  issue  (Id.,  §  17.) 
Section  XVIII.,  nwpra,  is  also  enacte<I- 
here  (1868,  Code,  i;.  77,  §  6.) 

In  Wiseonsin  an  after-born  child  omitted 
takes  a  share  as  in  case  of  intestacy,  un- 
less a  contrary  intention  appear  in  the 
will  (1849,  E.  S.,  c.  66,  I  26  ;  1878,  E.  S., 
§  2286,)  and  any  omitted  child  takes  such 
share  if  the  omission  appear  to  have  been 
by  mistake  (1849,  E.  S.,  I  27  ;  1878,  E.  S., 
I  2287.) 

(g)  Vol.  I.,  p.  *128. 

20.  See  note  to  section  XX.,  infra,  for- 
similar  provision  in  Alabama,  Arkansas, 
California,  Colorado,  District  of  Columbia, 
Connecticut,  Maryland,  Mississippi  and 
New  Jersey.  So  in  California,  by  the- 
code  of  1872,  (?  6292.)  The  act  of  1850- 
(P.  L.  178,  c.  72,  I  10,)  had  made  provi- 
sion for  revocation  by  change  of  circum- 
stances. In  Delaware  revocation  may  be 
implied  from  change  of  circumstances 
(1829,  Code  221,  ?  3;  1852,  Eev  Code 
272,  I  10 ;  1874,  ed.  508,  J  1652.;  But 
not  in  lUinois  (1872,  E.  S.,  c.  148,  I  17  ',. 
1845,  E.  S.  539,  ?  15.)  Nor  in  Indiana 
(1876,  Eev.  576,  |  19.)  In  Iowa  the  act 
of  1843  (P.  L.  668,  ?  9,)  provided  that 
"  nothing  shall  prevent  implied  revoca- 
tion from  change  of  circumstances,"  but 
this  is  omitted  in  the  code  of  1873,  whiclt 
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^REVOCATION   BY  SUBSEQUENT  WILL   OR   CODICIL,  OR   BY  DESTRUC' 
TION    OF   INSTRUMENT. 

XX.  And  be  it  further  enacted,  That  uo  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
another  will  or  codicil  executed  in  manner  hereinbefore  rev^ed'bu't'' 
required,  (h)  or  by  some  writing  declaring  an  intention  to  wurofradiou, 
revoke  the  same,  and  executed  in  the  manner  in  which  a  by^estruo-"'' 
will  is  hereinbefore  required  to  be  executed,  (i)  or  by  the 


repeals  all  public  and  general  acts  of  prior 
date,  "the  subjects  whereof  are  revised 
by  this  act,"  (p.  9,  c.  4,  ^  47.)  In  Kansas 
revocation  may  be  implied  from  change 
of  circumstances  (1865,  P.  L.,  c.  86,  ?  39  ; 
1868,  G.  S.,  c.  117,  §  37  ;  ed.  1878,  §  6149.) 
In  Kentucky  there  can  be  no  revocation 
of  a  will  except  as  provided  by  the  statute, 
which  makes  no  provision  for  any  such 
result  from  change  of  circumstances  (1851, 
E.  S.,  c.  106,  ?  10 ;  1873,  G.  S ,  u.  113,  § 
10.)  So  in  Louisiana  (1825,  Code,  §  1685 ; 
ed.  1870,  I  1692.)  In  Maine  a  will  may 
be  revoked  by  change  of  circumstances 
(1871,  K.  S.  563,  ^  3.)  In  Maryland  as  in 
Kentucky  (1798,  P-  L.,  u.  101,  sub.  „.  1,  I 
4;  1860,  Code,  art.  93,  I  302;  1878,  Eev. 
Code  419,  ^  5.)  In  Massachusetts  as  in 
Maine'  (1859,  G.  S.,  c.  92,  ?  11)  ;  and 
Michigan  (1857,  Comp.  L.,  |  4330 ;  1871, 
Comp.  L.,  c.  154,  §  9)  ;  and  Minnesota 
(1851,  E.  S.,  c.  53,  §  10;  1866,  G.  S.,  >;. 
47,  i  9.)  In  Mississippi  as  in  Kentucky 
(1821,  Hutch.  Code  647,  §  15  ;  1871,  Eev. 
Ode,  ?  2389.)  In  Missouri  as  in  Maine 
(1808,  1  T.  L.  141,  i  21 ;  1814,  Id.  405,  § 
27  ;  1821,  Id.  786,  ?  3  ;  1825,  E.  L.  790,  i 
3  ;  1835,  E.  S.  617,  15;  1845,  E.  S.  1078, 
§  6 ;  1855,  E.  S.,  c.  167,  |  5;  1865,  G.  S., 
c.  131,  §  4  ;  1879,  E.  S.,  §  3963.)  In  JVe- 
braska  there  may  be  revocation  by  a  change 
of  circumstances  from  which  such  intent 
must  be  implied  (1860,  P.  L.  77, 1 10 ;  1866, 
E.  S.,  c.  14, 1 132 ;  1873,  G.  S.,  c.  17,  \  132.) 
So  in  Nevada  (1862,  P.  L.,  c.  61,  §  8.)   So 


in  New  Hampshire  (1822,  P.  L.  10,  §  7 
1878,  G.  L.,  c,  193,  §  15.)  In  New  Jersey 
only  as  in  section  XX.  (1795,  Pat.  Eev. 
190,  §  2;  1877,  Eev.  1243,  I  2.)  And  like- 
wise in  New  York  (1787,  1  Greenl.  387,  § 
3  ;  1829,  2  E.  S.  64;  6th  ed.,  vol.  III.,  p. 
63, 1  40.)  In  North  Carolina  ao  revocation 
may  be  presumed  from  change  of  circum- 
stances (1873,  Batt.  Eev.,  c.  119,  §  43; 
Eev.  Code,  c.  119,  I  24;  1845,  P.  L.  125, 
i'i.\.)  In  Ohio  a  will  may  be  revoked  by 
change  of  circumstances  (1840,  38  L.  120, 
I  41 ;  1852,  50  L.  297,  I  39 ;  1878,  75  L. 
838,  I  41 ;  1880,  Eev.,  I  5953.)  In  Oregon. 
not  (1850,  G.  S.  274,  I  6;  1855,  P.  L. 
384,  \  6.)  Nor  in  Pennsylvania  (1833,  P. 
L.  249,  I  13 ;  Purd.  Dig.  1872,  p.  1474,  § 
16.)  Nor  in  Rhode  Island  (1857,  E.  S. 
356,  i  5 ;  1872,  G.  S.  374,  §  6.)  In  Soutii 
Carolina  a  devise  of  land  can  only  be  re- 
voked by  subsequent  will  or  cancellation 
(as  in  note  21,  infra,)  or  by  marriage  (see 
note  19,  supra.)  ]n  Tennessee,  where  there 
is  no  statute,  except  a  provision  for  revo- 
cation of  wills  of  personal  property  by 
parol,  afterwards  reduced  to  writing  and 
approved  as  in  the  statute  of  frauds  (1871, 
Comp.  S.,  ^  2167,)  wills  may  be  revoked 
by  cancellation,  Smiley  v.  Gambrille,  3 
Head  164 ;  or,  it  seems,  even  a  direction 
to  destroy,  Ford  v.  Ford,  7  Humph.  92 ;  and 
see  note  24,  infra.  In  Texas  a  will  can  only 
be  revoked  as  in  section  XX.  (1840,  P.  L. 
167,  i  3 ;  1879,  E.S.,  i  4861.)  So  in  Vei-rmnt, 
"  except  by  implication  of  law"  (1862,  G. 


(A)  Vol.  I.,  p.  *170. 


(i)  Id. 

[VOL.  II.  *861] 
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burning,  tearing,  or  otherwise  destroying  the  same,  (Je)  by  the  testa- 
tor, or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  {I)  of  revoking  the  sarae.21 


S.,  G.  49,  I  7.)  In  Virginia  wills  can  only 
be  revoked  by  a  writing  declaring  such 
iniention,  and  executed  like  a  will  (as  in 
D*te  21),  or  by  cancellation  as  in  section 
XX.,  or  iuarriage  or  birth  of  issue  (as  in 
note  19.)  So  in  West  Virginia  (1868,  Code, 
c.  77,  II  6,  7.)  ^  In  Wisconsin  a  will  may 
be  revoked  by  change  of  circumstances 
(1849,  E.  S.,  c,  66,  I  10 ;  1878,  K.  S.,  I 
2290.)  The  only  changes  of  circum- 
stance, which,  at  common  law,  wrought  a 
revocation  of  one's  will,  were  those  in  his 
family,  as  marriage  or  birth  of  children, 
and  those  in'  his  estate,  by  conveyance, 
mortgage,  &c.  The  former  of  these 
changes  is  considered  more  fully  in  note 
19,  awpra  ;  the  latter  in  note  21,  infra. 

[h)  Vol.-I,p.  *140. 

[l)  Vol.  I.,  p.  *142. 

21.  This  section  differs  from  the  sixth 
section  of  the  statute  of  frauds  in  being 
made  applicable  to  all  wills,  whereas  the 
act  of  29  Car.  II.,  applied  only  to  devises 
of  real  property.  In  this  respect  the 
American  statutes  follow  that  of  Victoria 
except  that  the  provision  of  the  statute  of 
frauds  for  revoking  wUls  of  personal 
property  by  words  reduced  to  writing  and 
approved  by  testator  in  the  presence  of 
witnesses  is  still  retained  in  Florida, 
Maryland,  New  Jersey  and  Tennessee. 
Before  the  act  of  29  Car.  II.  all,  wills 
might  be  revoked  -by  parol.  The  act  of 
cancellation  or  destruction  done  by  another 
for  the  testator  must  be  proved  by  two 
witnesses  in  Alabama  and  Arkansas,  and 
formerly  in  Nebraska,  and  all  cancellation 
must  be  so  proved  in  California  and  Iowa. 
In  all  cases  of  revocation  both  an  intention 
to  revoke  and  a  revoking  oct  are  requisite. 
Neither  intention  or  act  is  alone  sufficient. 
Thus  a  later  will,  insufficiently  executed 
or  attested,  although  the' intention  be 
plain,  is  not  sufficient  as  an  act  to  effect  a 


revocation,  Onions  v.  Tyrer,  1  P.  Wms. 
343,  (1716);  Jackson  v.  HoUoway,  7 
Johns.  394,  (1811.)  Neither  is  a  mere 
direction  to  destroy  the  will  sufficient 
(vol.  I.,  p.  288,  n.) ;  nor  testator's  state- 
ment that  it  had  been  destroyed,  Boylan 
V.  Meeker,  4  Dutch.  274,  (1860) ;  nor  by 
announcement  of  an  intention  to  adopt 
the  earlier  of  two  wills,  or  to  make  a  new 
disposition  in  future,  nor  by  endorsement 
of  such  intention  (vol.  I.,  pp.  334-337.) 
An  involuntary  act  of  destruction,  how- 
ever complete,  effects  no  revocation  in  the 
absence  of  an  animus  revocandi ;  but  as  to 
an  intentional  act,  founded  on  a  mistake 
on  testator's  part,  authorities  have  dif- 
fered, those  of  the  United  States  generally 
holding  such  revocation  to  be  an  effectual 
one  (vol.  I.,  p.  351,  et  sey.)  Where  the 
intention  is  clear  the  act  of  cancellation 
need  not  be  an  utter  destruction  of  the 
will,  and  even  an  endorsement  "  can- 
celed" has  been  held  sufficient,  Warner 
V.  Warner,  37  Vt.  356,  (1864) ;  or  such 
endorsement  with  lines  drawn  through 
the  will,  Evans'  Appeal,  58  Penna.  St. 
238  (1868);  but  merely  writing  -'obso- 
lete" opposite  to  a,  clause  was  held  in- 
sufficient in  Lewis  ».  Lewis,  2  Watts  & 
S.  455. 

In  Alabama  it  was  required  as  early  as 
1806  (Toulm.  Dig.  883,  ?  6,)  that  a  re- 
voking will  must  be  in  writing,  and  now, 
by  the  code  (18-52,  ?  1613 ;  1876,  ?  2296,) 
revocation  must  be  made  as  in  section 
XX.  of  the  act  of  1  Vict.,  c.  26,  the  revok- 
ing will  to-be  executed  as  other  wills  in 
Alabama,  and  the  act  of  cancellation,  if 
performed  by  another  for  the  testator,  to 
be  proved  by  two  witnesses.  In  Arkansas 
there  can  be  no  revocation  of  a  written 
will  except  by  other  will  in  writing,  exe- 
cuted according  to  Arkansas  laws,  or  by 
burning,  tearing  or  other  destruction,  as 
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XXI.  (m)  And  be  it  further  enacted,  That  no  obliteration,  inter- 
lineation, or  otlier  alteration  made  in  any  will  after  the  no  alteration 
execution  thereof  shall  be  valid  or  have  any  effect,  except  ti^^i 


m  cer- 
caaeSj  in 


in  the  statute  of  Victoria,  to  be  proved 
by  two  witnesses,  if  performed  for  testator 
by  another  (1815,  Comp.  T.  L.  556,  §  3 ; 
184",  B.  S.,  c.  170,  ?  6 ;  1873,  R.  S.,  J 
67b5.)  In  California  revocation  can  only 
be  by  will  executed  under  California 
laws,  or  by,  cancellation  as  above,  and 
this  since  1872  must  be  proved  by 
two  competent  witnesses  (1850,  P.  L.  178, 
c.  72,  i  10  ;  1872,  Code,  U  6292-3.)  But 
a  later  will  is  no  revocation  of  an  earlier 
will,  unless  it  be  inconsistent  with  it 
(1872,  Code,  ?  6296.)  In  Colorado  there 
can  be  no  verbal  revocation  of  a  will  but 
only  by  cancellation  or  writing  executed 
like  a  will  (1861,  P.  L.  403,  ?  16 ;  1867, 
k  a,  c.  90,  2  4;  1«''7,  G.  L.,  §  2791.)  So 
in  the  District  of  Columbia  (1816,  Code,  p. 
78,  ?  76 ;  1857,  Rev.  Code,  ks.  52,  §  12.) 
So  in  Connecticut  (1821,  Eev.  209,  ?  6; 
1854,  Stats.  483,  §  6 ;  1866,  G.  S.  401,  § 
« ;  1875,  G.  S.  368,  i  5.)  In  Delaware  a 
will  may  be  revoked  by  cancellation  or 
writing  executed  like  a  will,  as  in  section 
XX.  (1753,  1  St.  L.  342,  |  2;  1852,  Rev. 
Code  272,  ?  10 ;  ed.  1874,  p.  508,  ?  1652.) 
So  in  Florida  (1822,  P.  L.  52,  §  3  ;  1823, 
P.  L.  101,  i  2 ;  1828,  P.  L.  141,  §  52) ; 
but  a  will  of  personal  property  may  be 
revoked  by  parol  if  reduced  to  writing 
and  read  to,  and  approved  by,  the  testa- 
tor, and  proved  by  three  witnesses  (1872, 
Bush  Dig.  76,  J  6.)  In  Georgia,  as  in 
Delaware  (1858,  Code,  U  2436-7  ;  1873, 
Id.,  §§  2472-3.)  So  in  Illinois  (1829, 
Code  196,  §  14;  1833,  P.  L.  616;  1845, 
R.  S.  539,  ?  15 ;  1872,  R.  S.,  c.  148,  §  17,) 
the  act  prohibiting  all  "verbal"  revoca- 
tion of  written  wills.  In  Indiana  a 
written  will  of  personal  property  might 


formerly  be  revoked  by  parol,  if  such 
revocation  were  reduced  to  writing  before 
testator's  death  and  approved  by  him, 
and  proved  by  two  witnesaes  (1824,  E.L,, 
c.  45,  i  16 ;  1831,  P  L.  274,  ^  19 ;  1838, 
Rev.  315,  §  19,)  and  not  otherwise.  Re- 
vocation by  cancellation  or  by  will,  exe- 
cuted as  other  wills  are  execu  ted,  is  pro- 
vided for,  and  a  will  cannot  be  otherwise 
revoked  (1818,  E.  L.  1824,  c.  45,  J  6; 
1831,  P.  L.  272,  §  14;  1838,  Rev.  315,  § 
14;  1852,  E.  S.  314,  §  19;  1876,  E.  S. 
576,  §  19.)  In  Iowa  there  could  be  no 
parol  revocation  of  a  written  will  (1839, 
T.  L.  476,  §  15,)  for  which  was  substituted 
in  1843  (P.  L.  668,  ^  9,)  a  provision  for 
revocation  by  change  of  circumstances, 
itself  omitted  in  the  code  (1873,  |  2329.) 
Eevocation  may  be  by  cancellation  or 
will  executed  according  to  Iowa  law,  and 
since  the  code  such  cancellation  must  be 
witnessed  by  two  witnesses  (1839,  T.  L. 
476,  I  15 ;  1843,  P.  L.  668,  §  9 ;  1873, 
Code,  §§  2329-30.)  In  Kansas  revocation 
must  be  by  cancellation,  as  in  the  statute 
of  Victoria  or  will  executed  according  to 
Kansas  law  (1855,  T.  L.,  c.  164,  ^ 
5;  1859,  P.  L.,  c.  131,  §§  12,  13; 
1865,  P.,  L.,  c.  86,  ?  39 ;  1868,  G.  S., 
c.  117,  §  37 ;  ed.  1878,  §  6149.)  In 
Kentucky  revocation  of  a  will  may  l^e 
either  by  destruction,  as  in  section  XX., 
supra,  or  by  a  revoking  will  executed  in 
accordance  with  the  Kentucky  statute,  or 
by  a  writing  "declaring  an  intention  to 
revoke,"  and  executed  as  a  will  (1785  and 
1797,  1  Litt.  Stats.  611,  §  3 ;  1851,  E.  S., 
c.  106,  I  10 ;  1873,  G.  S.,  c.  113,  I  10.) 
Under  the  original  act  a  will  of  personal 
property  could  only  be  revoked  in  writing 


(m)  Vol.  I.,  pp.  *140,  *145. 
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a  will,  shall 
have  any 
effect,  unless 
executed  as  a 
will. 


SO  far  as  the  words  or  effect  of  the  will  before  such  altera- 
tion shall  not  be  apparent,  unless  such  alteration  shall  b& 
executed  in  like  manner  as  hereinbefore  is  required  for 


(1  Litt.,  avpra,  §  7.)  In  Louisiana  the 
same  formalities  are  required  for  revoca- 
tion as  for  execution  of  a  will  (1825,  Code, 
5  1685  ;  ed.  1870,  ?  1692.)  So  in  Maine, 
unless  by  destruction,  as  in  section  XX., 
supra,  or  by  change  of  circumstances 
(1821,  P.  L.  137,  ?  2 ;  1871,  E.  S.  563,  § 
3.)  In  Maryland  a  written  will  of  per- 
sonal property  can  be  revoked  by  parol, 
if  reduced  to  writing  and  approved  by 
the  testator  before  his  death  and  proved 
by  three  witnesses  (1810,  P.  L.,  c.  34,  § 
3  ;  1860,  Code,  art.  93,  i  303  ;  1878,  Kev. 
Code  419,  ?  6.)  Olher  wills  can  only  be 
revoked  as  in  section  XX.,  sup-a  (1860, 
Code,  art.  93,  ?  302  ;  1798,  c.  101,  sub.  c.  1, 
§  4 ;  1878,  Eev.  Code  419,  §  5.)  In  Massa- 
chusetts a  written  will  of  personal  prop- 
erty could  formerly  be  revoked  by  parol, 
if  such  revocation  were  reduced  to  writing 
and  approved  by  testator,  and  proved 
by  three  witnesses  (1692,  Acts,  &e.,  Mass. 
Bay,  vol.  I.,  p.  47  ;  1784, 1  liaws  109,  ?  6.) 
But  now  wills  can  only  be  revoked  as  in 
section  XX.,  mpra  (1692,  Acts,  &c.,  Mass. 
Bay,  vol.  I.,  p.  46 ;  1859,  G.  S.,  c.  92,  § 
11.)  But  see  section  XIX.,  note  20.  In 
Michigan  no  will  can  be  revoked  except 
by  cancellation,  as  in  section  XX.,  or  re- 
voking will  executed  according  to  Michi- 
gan statute  (1809,  2  T.  L.  13,  §  1 ;  1811, 
1  T.  L.  160,  ?  2 ;  1857,  Comp.  L.,  c.  92,  ? 
4330 ;  1871,  Comp.  L.,  c.  154,  |  9.)  But 
see  section  XIX.,  note  20.  Formerly  a 
written  will  of  personal  property  could 
be  revoked  by  a  parol  will  reduced  to 
writing  and  approved  by  the  testator  and 
proved  by  three  witnesses  (1809,  2  T.  L. 
13,  §  5.)  In  Minnesota  a  will  can  only  be  re- 
voked as  in  section  XX.  (1851,  K.  S., 
u.  53,  ?  10 ;  1866,  G.  S.,  ^.  47,  ^  9) ;  or 
by  change  of  circumstances,  section 
XIX.,  note  20.  '  In  Mississippi,  only  as 
in    section    XX.    (1821,    Hutch.    Code 


647,  i  15;  1871,  Kev.  Code,  g  2389.) 
In  Missouri  likewise  (1808,  1  T.  L.  140, 
??  20,  21 ;  1814,  Id.  405,  §  27 ;  1821,  Id.. 
786,  i  3;  1825,  E.  L.  790,  ^  3;  1835,  E. 
S.  617,  ?  5 ;  1845,  E.  S.  1078,  ?  6 ;  1855, 
E.  S.,  u.  167,  J  5 ;  1865,  G.  S.,  c.  131,  §  4;, 
1879,  E.  S.,  ?  3963.)  In  Nebraska  like- 
wise, or  since  1860  by  change  of  circum- 
stances (1855,  P.  L.  63,  ?  52 ;  1856,  P.  L. 
95,  ?  15 :  1860,  P.  L.  77,  ?  10 ;  1866,  E. 
S.,  0.  14,  i  132 ;  1873,  G.  S.,  .;.  17,  ?  132,) 
but  if  the  destruction  of  the  will  be  done- 
for  the  testator  by  another,  such  act  must 
formerly  have  been  attested  by  wit- 
nesses like  a,  will  (1856,  P.  L.  95,  §  19  j. 
and  see  1855,  P.  L.  63,  i  53.)  In  Nemda 
revocation  may  be  as  in  section  XX., 
supra,  or  by  change  of  circumstances 
(1862,  P.  L.,c.  61,  I  8.)  So  in  New  Hamp- 
shire (1822,  P.  L,  10,  §  7  ;  1878,  G.  L.,  c. 
193,  i  14.)  By  the  former  of  these  acts  a 
nuncupative  will  might  be  revoked  by 
parol,  if  the  words  were  reduced  to  writing 
and  read  to  the  testator  in  the  presence  of 
three  witnesses,  and  approved  by  liim.  In. 
New  Jersey  wills  may  be  revoked  only  as  in 
section  XX.  (1795,  Pat.  Eev.  190,  §  2;. 
1851,  P.  L.  218,  I  2 ;  1877,  Eev.  1243,  ?^ 
2,  and  1248,  g  23.)  By  the  act  of  1795, 
supra,  which  was  applicable  only  to  de- 
vises of  an  estate  or  interest  in  land,  three- 
witnesses  were  necessary  to  the  execution 
of  a  revoking  will.  This  was  reduced 
to  two  by  the  act  of  1851,  supra,  but  the 
act  of  1795  was  re-enacted  as  a  revised  act 
in  its  original  form,  and  now  stands  with 
the  act  of  1851.  A  written  will  of  per- 
sonal property  may  be  revoked  by  parol, 
if  the  revoking  words  are  reduced  to- 
writing  and  read  to  and  approved  by  the 
testator  in  the  presence  of  three  witnesses 
(1795,  Pat.  Eev.  190,  g  17  ;  1877,  Eev. 
1246,  ^  14.)  In  New  York  the  revocation 
of  a  will  in  writing  must  be  executed  like 
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the  execution  of  the  will ;  but  the  will  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  be  made  in  the  margin  or 
on  some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at 
the  foot  or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of  the  will.22 


a  will  (1787,  1  Greenl.  386,  J  3;  1829,  2 
B.  S.  56,  ?  42.)  Prior  to  the  Eevised 
Statutes  of  1829  a  will  of  personal  property 
might  have  been  revoked  by  words,  if  they 
were  reduced  to  writing  and  read  to  and 
approved  by  the  testator  in  the  presence 
of  three  witnesses  (1787,  1  Greenl.  391,  i 
18.)  The  provision  for  destruction  or 
cancellation  of  a  will,  and  for  revocation 
by  another  will,  are  the  same  as  those  of 
the  English  statute  (1787, 1  Greenl.  387,  § 
3;  1829,  2  E.  S.  64;  6th  ed.,  vol.  III.,  p. 
63,  §  40.)  In  North  Carolina  all  devises 
of  real  property,  and  by  the  revised  code, 
all  written  wills  can  only  be  revoked  as 
in  section  XX.,  mpra,  or  by  a  holograph 
will  proved  by  three  witnesses  (1819,  P. 
L.,  0.  1004,  ?§  1,2;  Eev.  Code,  c.  119, 
I  22;  1873,  Batt.  Eev.,  c.  119,  ?  41.) 
By  the  act  of  1784  (c.  204,  i  13,)  a 
written  will  of  personal  property 
might  have  been  revoked  by  parol, 
if  the  revoking  words  were  reduced  to 
writing,  and  read  to  and  approved 
by  the  testator,  and  proved  by  two  wit- 
nesses. In  Ohio,  since  1808,  a  will  may 
be  revoked  by  cancellation  as  in  section 
XX.,  or  by  a  will  or  writing  executed  as 
wills  are  required  to  be  executed  in  Ohio 
(1808,  6  L.  64,  ^  3 ;  1840, 38  L.  120,  §  41 . 
1852,  50  L.  297,  ?  39  ;  1878,  75  L.  838,  ( 
41 ;  1880,  Eev.,  §  5953.)  So  in  Oregon 
(1850,  G.  S.  274,  §  6 ;  1855,  P.  L.  384,  ? 
6) ;  and  Pennsylvania  (1833,  P.  L.  249,  § 
13  ;  Piu-d.  Dig.  1872,  p.  1474,  ?  16) ;  and 
Rhode  Island  (1857,  E.  S.  356,  ?  5;  1872, 
G.  S.  374,  §  6) ;  and  South  Carolina,  as 
regards  real  property  (1789,  5  Stats,  at 


Large  109,  §  3 ;  1873,  E.  S.  442,  §  7.)  By 
the  act  of  1789  (§  6)  a  nuncupative  will 
might  be  revoked  by  parol,  if  the  words^ 
were  reduced  to  writing,  and  read  to  and 
approved  by  the  testator  and  proved  by- 
three  witnesses.  In  Tennessee  this  latter 
provision,  copied  from  the  act  of  29  Car_ 
II.,  has  been  in  force  since  1784  (P.  L.,  u.. 
22,  I  13 ;  1871,  Comp.  S.,  |  2167.)  And 
in  the  absence  of  statute,  it  has  been  held! 
that  no  will  can  be  revoked  by  parol,  ex- 
cept as  aforesaid,  Allen  v.  Huff,  1  Yerg. 
404.;  but  that  a  will  may  be  revoked  by- 
cancellation.  Smiley  v.  Gambrill,  3  Head 
164 ;  or  even  by  a  direction  to  destroy, 
not  carried  out,  Ford  ■;;.  Ford,  7  Humph. 
92.  In  Texas  a  will  may  be  revoked  by 
cancellation  as  in  section  XX.,  or  by  a  sub- 
sequent will  or  writing  executed  according 
to  the  statutory  requirements  for  will* 
(1840,  P.  L.  167, 1  3  ;  1879,  R.  S.,  §  4861,) 
and  this  applies  to  wills  of  personal  prop- 
erty as  well  (1840,  supra,  |  8.)  In  Vermont' 
likewise  (1797,  Dig.  L.  119,  U  1,  o  ;  1851,. 
Comp.  S.  327,  ^  7  ;  1862,  G.  S.,  c.  49,  §  7.) 
And  in  Virginia,  and  since  1873,  the  re- 
voking will  must  express  the  intention  to 
revoke  (1748,  5  Stats,  at  Large  456,  §  8  ; 
1785,  12  Id.,  c.  61, ■§  3;  1792,  1  Id.  (N. 
S.)  88,  ^  3;  1819,  Eev.  Code  376  ;  1873, 
Code  910,  I  8.)  The  statute  of  1748  (5. 
Stats,  at  Large  457,  §  12,)  also  contained 
a  provision  for  revoking  written  wills  of 
personal  property  by  parol,  if  reduced  to 
writing  and  read  to  and  approved  by  the 
testator,  and  proved  by  two  witnesses. 
This  was  done  away  in  1785  {supra,  ^  7,) 
and  in  1840  (P.  L.  50)  the  distinction  be- 


22.  In  California  a  partial  obliteration    a  new  disposition  of  property,  it  must  be- 
is  sufficient,  but  if  the  purpose  is  to  effect    executed  like  a  will  (1872,  Code,  I  6294.)- 
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XXII.  (n)  And  be  it  further  enacted,  That  no  will  or  codicil,  or  any 

part  thereof,  which  shall  be  in  any  manner  revoked,  shall 
TOkld tobe  be  revived  otherwise  than  by  the  re-execution  thereof,  or 
Tcigethanby      by  a  codicil  exccuted  in   manner  hereinbefore  required, 

re-execution,  j     i.        •  •  •  .1 

■or  a  codicu        and  snowmg  an  mtention  to  revive  the  same  ;  and  when 

-to  revive  it.  mi  t    m        t  •  i        i     n 

any  will  or  codicil  which  shall  be  partly  revoked,  and 
afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall  not 
•extend  to  so  much  thereof  as  shall  have  been  revoked  before  the  revoca- 
tion of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
-shown.23 

KEVOCATION — SUBSEQUENT   CONVEYANCE. 

XXIII.  (0)  And  be  it  further  enacted,  That  no  conveyance  or  other 
A  devise  not  ^°*  made  or  done  subsequently  to  the  execution  of  a  will 
:too'Jfemtivl'^^  of  or  relating  to  any  real  or  personal  estate  therein 
4iSent"conVey-  Comprised,  except  an  act  by  which  such  will  shall  be 
anoe  or  act.  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death.24 

tween  execution  of  wills  of  realty  and  of  23.  In  Alabama   the  revocation  of  a 

personalty  was  abolished.     In  West  Vir-  will  does  not  revive  an  earlier  will,  un- 

c/inia  the  law  as  to  forms  of  revocation  is  less  snch  intention  appear  in  the  instru- 

the  same  as  that  of  Virginia  (1868,  Code,  ment  of  revocation,  or  the  former  will  be 

•<:.  77,  §?  6,  7.)     In  Wiscomin  a  devise  of  republished  (Code  1852,  ?  1614;  1876,  ? 

land  can  be  revoked  only  as  in  section  XX.  2297.)     So  in  Arkansas,  as  to  the  effect  of 

(1838.  T.  L.  112,  ?  22 ;  18'49,  B.  S.,  c.  66,  2  revocation  (1847,  E.  S.,'c.  170,  §  15  ;  1873, 

10;  1878,  R.S.,?  2290.)  By  the  act  of  1838  E.  S.,   §  5774);    Odifomia  (1850,  P.  L. 

<T.  L.  302,  §  27,)  a  written  will  of  per-  178,  c.  72,  §   11;  1872,  Code,  ?  6298); 

aonal  property  could  only  be  revoked  by  District  of  Columbia  (1857,  Eev.  Code,  c. 

parol,  if  the  words  were  reduced  to  writ-  52,  §  17,)  and  a  will  once  revoked  can  be 

dng  and  read  to  and  approved  by  the  tes-  revived  only  by  re-execution  or    by  a 

•tator  in  the  presence  of  three  witnesses.  properly  executed  codidl;  Georgia  (1873, 

(«)  Vol.  I.,  pp.  *145,  *191.  Code,  ?  2471);  in  this  state,  however,  a 

(0)  Yol.  I.,  pp.  *162,  *167.  intention  clearly  appears  by  the  contract 

24.  In  Alabama  no  revocation  of  a  will  or  other  writing,  and  the  devisee  of  the 

is  effected  by  a  contract  for  sale  of  the  land  taies  subject  to  the  contract,  and  is 

property  devised,  where  part  of  the  pur-  entitled  to  the  purchase    money   (Code 

chase  money  remains  unpaid,  unless  such  1852,  §  1602 ;  1876,  I  2287.)     Nor  is  a 
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XXIV.  {p)  And  be  it  further  enacted,  That  every  will  shall  be- 
construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  construed  to 


will  may  be  republished  by  parol  in  the 
presence  of  the  original  witnesses  (^  2478) ; 
Indiana  (1852,  B,.  S.  314,  ?  19 ;  1876,  R. 
S.  576,  §  19);  Kansas  (1855,  T.  L.,  c. 
164,  g  13;  1865,  P.  L.,  c.  164,  §  40;  1868, 
G.  S.,  c.  117,  §  38 ;  ed.  1878,  §  6150) ; 
Kentucky  {1851,  E.  S.,  u.  106,  ?  11 ;  1873, 
G.  S.,  c.  113,  i  11)  ;  Missouri  (1845,  R.  S. 
1078,  §  14 ;  1855,  E.  S.,  c.  167,  §  13 ;  1865, 


G.  S.,  c.  131,  i  12 ;  1879,  E.  S.,  ?  3968.) 
So  in  Nebraska  until  1860  (1856,  P.  L.  96,. 
2  27.)  So  in  Neoacla  (1862,  P.  L.,  c.  61,. 
?  9) ;  Ohio  (1840,  38  L.  120,  ?  42;  1852,. 
50  L.  297,  §  40;  1878,  "75  L.  838,  §  48; 
1880,  Rev.,  §  5960) ;  Oreyon  (1850,  G.  S. 
274,  §  14;  1855,  P.  L.  384,  ?  14) ;  Vir- 
ginia (1873,  Code  911,  ^  9) ;  TTest  Vir- 
ginia (1868,  Code,  c.  77,  §  8.) 


will  revoked  by  a  subsequent  charge  or 
encumbrance  upon  the  property  be- 
queathed or  devised,  unless  such  intention 
appear  in  tlie  will  or  in  the  writing  cre- 
ating the  encumbrance  (Code  1852,  ? 
1603 ;  1876,  |  2288)  ;  nor  by  a  sale  of 
real  property  devised  in  which  a  new 
estate  is  afterward  acquired,  unless  such 
intention  appear  in  the  will  or  instrument 
of  transfer  (Code  1852,  g  1604;  1876,  § 
2289.)  In  Arkansas  no  revocation  of  a 
will  is  effected  by  a  contract  for  sale  of, 
or  a  charge  or  encumbrance  on,  property 
devised  or  bequeathed,  but  the  devisee 
takes  subject  thereto  (1847,  E.  S.,  u.  170, 
U  9,  10;  1873,  E.  S.,  ?§  5768,  5769.)  So 
in  California  (1850,  P.  L.  178,  c.  72,  H 
14,  15  ;  1872,  Code,  H  6301-2) ;  nor  is  a 
conveyance  a  revopation,  unless  it  disposes 
of  testator's  entire  interest  (Code,  ?  6303.) 
In  the  District  of  Columbia  a  subsequent 
conveyance  of  property  given  by  will  only 
revokes  the  will  so  far  as  it  prevents  its 
operation  (1857,  Eev.  Code,  c.  52,  ?  16.) 
In  Georgia  an  exchange  of  property  de- 
vised for  other  property  effects  a  substitu- 
tion of  the  gift,  and  not  a  revocation  of 
the  devise  (1873,  Code,  §  2464.)  In 
Indiana  neither  contract  for  sale,  convey- 


ance nor  encumbrance  of  property  given" 
by  will  revokes  the  will,  except  so  far  as 
it  prevents  its  operation  by  destroying 
testator's  interest  (1852,  R.  S.  311,  §§  6-9  ; 
1876,  R.  S.  572,  §  6-9.)  So  in  Kansas^ 
(1855,  T.  L.,  c.  164,  §?  8,  9 ;  1865,  P.  L., 
c.  86,  II  33-35 ;  1868,  G.  S.,  c.  117,  H  31- 
33;  ed.  1878,  U  6143-5.)  And  Kentucky 
(1851,  R.  S.,  c.  106,  I  12 ;  1873,  G.  S.,  c. 
113,  §  12.)  In  Missouri  neither  contract" 
for  sale,  nor  charge,  nor  encumbrance  is  a 
revocation,  except  so  far  as  it  renders  the  ■ 
Will  ineffectual  (1845,  R.  S.  1078,  ??  9, 
10 ;  1855,  E.  S.,  e.  167,  H  8,  9;  1865,  G.- 
S.,  c.  131, 1?  7, 8 ;  1879,  E.  S.,  |§  3966-7) ;-. 
In  Nebraska  the  act  of  1856  (P.  L.  95,  U 
22-24,)  was  to  the  same  effect,  including 
conveyance  of  property  devised.  This- 
act  was  repealed  in  1860.  The  law  of 
Nevada  is  like  that  of  Missouri,  supra, 
(1862,  P.  L.,  c.  61,  II  12,  13.)  In  New 
York,  by  the  Revised  Statutes  of  1829  (2 
R.  S.  56,  §?  45-47,)  a  contract  to  sell,  or 
a  charge  or  encumbrance  upon  the  prop- 
erty devised,  is  no  revocation,  but  a  con- 
veyance altering  the  testator's  interest  is, . 
unless  a  contrary  intention  be  expressed. 
In  North  Carolina  no  revocation  of  a  wilL 
is  effected  by  subsequent  conveyance  of 


(p)  Vol.  I.,  pp.  *203,  *326,  *425,  *650,  *672,  *687  ;  O'Toole  .,.  Brown,  3  Ell.  &. 
Bl.  572. 

[vol.  II,  *862] 
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IKthof'Se'''  been  executed  immediately  before  the  death  of  the  testa- 
testator.  j.f,j,^  uhless  z  Contrary  intention  shall  appear  by  the  will.  25 


LAPSED   AND   VOID    DEVISES. 


XXV.  (g)  And  be  it  further  enacted,  That,  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  such  real  estate  or  interest 
therein  as  shall  be  comprised  or  intended  to  be  comprised 
in  any  devise  in  such  will  contained,  which  shall  fail  or 
be  void  by  reason  of  the  death  of  the  devisee  in  the  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary  to  law 
or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the  residu- 
ary devise  (if  any)  contained  in  such  will.  26 


-A  residuary 
•devise  shall 
include  estates 
■comprised  in 
lapsed  and 
void  devises. 


the  property  devised  (Eev.  Code,  c.  119,  § 
25 ;  1873,  Batt.  Eev.,  c.  119,  §  44.)  Nor 
in  QMo  by  contract  for  sale,  charge,  or  en- 
cumbrance, or  conveyance,  unless  intention 
to  revokeis express  (1840,  38  L.  120,  ?§  35- 
37;  1852, 50  L.  297,  §?  33-35;  1879,  75  L. 
838,  U  42-44 ;  1880,  Kev.,  U  5954-6.)  In 
Oregon  neither  contract  for  sale  nor  encum- 
brance is  a  revocation  (1850,  G.  S.  274,  §§ 
fl,  10 ;  1855,  P.  L.  384,  ?§  9,  10.)  Nor  in 
Virginia  (1873,  Code  911,  I  10.)  Nor  in 
West  Virginia  (1868,  Code,  c.  77,  §  9.) 
In  Tennessee,  however,  in  the  absence  of 
statute,  sale  of  property  devised  or  other 
alteration  of  the  testator's  estate  is  a  revo- 
cation pro  tanto,  Donohoo  v.  Lea,  1  Swan 
119 ;  Young  v.  Crowder,  2  Sneed  156 ; 
Blair  v.  Snodgrass,  1  Id.  1. 

25.  This  section  has  been  enacted  in: 
Georgia  (1858,  Code,  §  2363 ;  1873,  Code,  § 
2398) ;  Kentucky  (1851,  R.  S.,  o.  106,  §  16  . 
1873,  G.  S.,  c.  113;  ?  16);  Michigan 
(1857,  Comp.  L.,  c.  92,  ?  4;  1871,  Comp. 
L.,  c.  154,  I  4325) ;  Nefie  Jersey  (1850,  P. 
L.  280,?  2,  repealed;  1851,  P.  L.  218); 
North  Carolina  (1873,  Batt.  Eev.,  c.  119,  § 
-6) ;  Peniwjlvania  (1879,  P.  L.  88) ;  Ten- 
■nessee  (1852,  P.  L.  260,  §  2 ;  1858,  Code,  § 
2195;  1871,,Comp.  S.,  §  2195);  Virginia 
(1873,  Code,  911,  I  11);  West  Virginia 
(1868,  Code,  .;.  77,  ?  10.)  And  this  is  so 
in  California  of  words  relating  to  death  or 


survivorship,  or  to  aclass  of  persons  (1872> 
Code,  §§  6336-7.)  In  Louisiana,  if  no 
time  be  expressed,  the  will  is  construed  to 
speak  from  its  date  (1825,  Code,  §  1715; 
ed.  1870,  ?  1722.) 

(q)  Vol.  I.,  pp.  *202,  *351,  *643,  *650. 

26.  In  Alabama  all  property  undisposed 
of  by  will  goes  as  in  case  of  intestacy 
(1806,  Toulm.  Dig.  883,  ?  8;  1852,  Code, 
§  1596;  1876,  Code,  I  2281.)  A  devise  to 
a  person  or  corporation  incapable  by  law 
of  taking  the  same  goes  to  the  next  of 
kin,  the  residuary  devisee,  the  husband  or 
wife,  or  the  state,  in  the  order  named 
(1852,  Code,  ?  l691 ;  1876,  Code,  ?  2276.) 
In  California  a  residuary  legacy  "em- 
braces only  that  which  remains  after  all 
the  bequests  of  the  will  are  discharged" 
(1872,  Code,  I  6357.)  In  Colorado  a  gift 
to  a  child  or  grandchild,  lapsing  by  death 
without  issue  before  testator's  death,  goes 
as  intestate  property  (1861,  P.  L.  403,  § 
15 ;  1867,  E.  S.  644,  §  9;  1877,  E.  S.,  ? 
2796.)  In  the  District  of  Columbia  lapsed 
and  void  devises  go'  to  the  residuary  de- 
visee (1857,  Eev.  Code,  i;.  52,  ?  19.)  In 
Illinois  a  lapsed  gift  to  a  child  or  grand- 
child, dying  without  issue  before  testator, 
formerly  went  as  in  case  of  intestacy 
(1829,  Eev.  Code,  196,  ?  13  ;  1833,  P.  L. 
616;  1845,  E.  S.  539,  ?  14.)  There  is, 
however,  no  lapse  if  such  child  or  grand- 
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XXVI.  {r)  And  be  it  further  enacted,  That  a  devise  of  the  land 
■of  the  testator,  or  of  the  land  of  the  testator  in  any  place, 

1  .  rt  .-....'.ii      A  general  de- 

or  in  the  occupation  oi  any  person  mentioned  in  his  will,  vise  of  lands 

.,.,,.,  ,  shall  include 

or  otherwise  described  in  a  general  manner,  and  any  other  copyhoidand 

°  _  '  ./  leasehold  as 

general  devise  which  would  describe  a  customary,  copy-  ^'fif^'J**" 
hold  or  leasehold  estate  if  the  testator  had  no  freehold 
estate  which  could  be  described  by  it,  shall  be  construed  to  include  the 
customary,  copyhold  and  leasehold  estates  of  the  testator,  or  his  cus- 
tomary, copyhold  and  leasehold  estates,  or  any  of  them,  to  which  such 
■description  shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will.  27 

GENERAL   DEVISE APPOINTMENT. 

XXVII.  (s)  And  be  it  further  enacted.  That  a  general  devise  of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  j^  general  gift 
testator  in  any  place  or  in  the  occupation  of  any  person  JtateV'olCT* 
mentioned  in  his  will,  or  otherwise  described  in  a  general  JI?ot  hM*a*^" 
manner,  shall  be  construed  to  include  any  real  estate,  or  ff  appoint-^*"^ 
any  real  estate  to  which  such  description  shall  extend,  (as  ™*°'' 

■the  case  may  be,)  which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will ;  and  in  like  man- 
ner a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner,  shall  be  construed  to 

child  have  left  issue  surviving  the  testa-  (1873,  Batt.  Rev.,  c.  119,  §  7.)  So  in  Perm- 
tor,  as  to  -which  see  note  31,  infra.   In  Ken-  sylvania  since  1879  (P.  L.  88.)    So  in  Vir- 
iucitj[  void  gifts  of  real  or  personal  property  ginia  {187  &,  Code,  911,?  14;  1819,  Eev. 
do  not  go  to  the  residuary  legatee,  but  as  Code  376.)     So  in  West   Virginia  (1868, 
in  case  of  intestacy  (1851,  R.  S.,  c.  106,  ?  Code,  c.  77,  ?  13.) 
20  ;  1873,  G.  S.,  c.  113,  i  20.)     In  Minne-  ()•)  Vol.  I.,  p.  *673. 
sola  estate  "  not  disposed  of"  by  will  goes  27.  In  Kentucky  a  general  devise  in- 
as  in  ease  of  intestacy  (1878,  E.  S.  567,  §  eludes  leaseholds  (1851,  E.  S.,  c.  106,  §  21 ; 
1.)     In    Mississippi    charitable    devises,  1873,  G.  S.,  u.  113,  §  21.)     So  in  Virginia 
which  are  declared  void,  go  to  the  heir  (1873,  Code  912,  §  15.)     So  in  West  Vir- 
-as  thougii  there  were  no  will  (1871,  Eev.  ginia  (1868,  Code,  c.  77,  g  14.) 
Code,  §  2440.)     In  North  Oa/rolina  lapsed  (s)  Vol.  I.,  pp.*336,*680;  In  re  Clark's 
-and  void  devises  go  to  the  residuary  lega-  Estate,  14  Ch.  D.  422  ;  In  re  Van  Hagan, 
.tee,  unless   a  contrary  intention   appear  16  Ch.  D.  18. 
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include  any  personal  estate,  or  any  personal  estate  to  which  suck 
description  shall  extend,  (as  the  case  may  be,)  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall  ope- 
rate ^as  an  execution  of  such  power,  unless  a  contrary  intention,  shall 
appear  by  the  will.  28 

*PEE  SIMPLE   WITHOUT   WOEDS   OP   LIMITATION. 

XXVIII.  (<)  And  be  it  further  enacted.  That  where  any  real  estate 

shall  be  devised  to  any  person  without  auy  words  of  limi- 

out  any  words    tatiou,  such  devise  shall  be  coustrued  to  pass    the   fee- 

of  limitation  •         i  i  i  i     i 

ip  pass  the         Simple,  or  other  the  whole  estate  or  interest  which  the  tes- 

fee. 

tator  had  power  to  dispose  of  by  .will  in  such  real  estate,, 
unless  a  contrary  intention  shall  appear  by  the  will.  29 


28.  This  section  is  enacted  substantially 
in  the  District  of  Columbia  (1857,  Eev. 
Code,  c.  52,  g  20.)  So  in  (Mifornia,  a  gift 
of  all  testator's  real  or  personal  property 
(1872,  Code,  §  6330) ;  also  Kentucky  (1851, 
E.  S.,  c.  106,  §  22 ;  1873,  Q.  S.,  u.  113,  § 
22) ;  Michigan  (1871,  Comp.  L.,  u.  149,  \ 
58) ;  Minnesota  (1878,  K.  S.  559,  §  52) ; 
N(yrth  Carolina  (1873,  Batt.  Eev.,  c.  119,  § 
8) ;  Pennsyhamia  (1879,  P.  L.  88);  Virginia 
(1873,  Code  912,  I  16);  West  Virginia 
(1868,  Code,  c.  77,  §  15) ;  Wisconsin  (1849, 
K.  S.  325,  I  53;  1878,  K.  S.,  ?  2151.)  In 
Nebraska  it  passes  all  the  estate  which 
testator  "could  lawfully  devise"  (1873, 
G.  S.,  c.  17,  J  124.)  In  New  Yorh  "  every 
instrnment  *  *  *  conveying  an  es- 
tate, or  creating  a  charge  which  such 
(person)  would  have  no  riglit  to  convey 
or  create  unless  by  virtue  of-his  power 
shall  be  deemed  a  valid  execution  of  the 
power  although  such  power  be  not  recited 
or  referred  to"  (1  B.  S.  737,  §  124;  6th 
ed.,  vol.  II.,  p.  1118,  i  145.)  And  a  gen- 
eral devise  of  all  testator's  real  or  per- 
sonal property  executes  a  power  unless  a 
contrary  intention  appear  (Id.,  J  147.) 

(<)  Vol.  I.,  p.  *560  ;  vol.  II.,  pp.  *102, 
*286,  *439. 

29.  In  Alabama  a  general  devise  passes 
testator's  entire  estate  (1852,  Code,  §  1593 ; 

■  [VOL.  H.  *863] 


1876,  Code,  §  2178.)  In  Arkansas  suck 
words  are  not  necessary  to  pass  a  fee  simple 
by  deed  (1874,  Dig.  Stats.,  §J  831,836.) 
So  in  California  as  to  devises,  unless  a  con- 
trary intention  appear  in  the  will  (1850, 
P.  L.,  c.  72,  ?  21 ;  1872,  Code,  ^  6311.)  So 
in  Colorado  (1877,  G.  L.  134,  ?  7.)  In, 
Delaware  a  devise  without  words  of  limi- 
tation passes  a  fee  simple  (1849,  P.  L. 
325  ;  1852,  Eev.  Code,  296,  S  24 ;  ed.  1874,, 
p.  508,  ?  1666.)  So  in  Georgia  (1873,. 
Code,  §  2248 ;  1821,  P.  L.  169.)  So  ia 
Illinois  (1880,  Eev.  268,  §  13.)  In  Iowa  a 
general  devise  passes  testator'^  entire  estate,, 
unless  contrary  intention  appear  (1843,. 
P.  L.  666,  i  2.)  In  Kansas  a  devise  with- 
out words  of  limitation  passes  a  fee  simple, 
unless  a  contrary  intention  appear  (1855,. 
T.  L.,  c.  164,  i  45.)  This  was  changed  in, 
1865  so  as  to  make  a  general  devise  carry 
testator's  entire  estate,  unless  a  contrary 
intention  appear  (1865,  P.  L.,  c.  86,  §  55  ;. 
1868,  G.  S.,  c.  117,  §  54 ;  ed.  1878,  §  6166.) 
In  Kentucky  a  devise  without  words  of 
limitation  passes  a  fee  simple  (1873,  G.  S. 
585,  §  7.)  In  Maine  a  general  devise- 
passes  testator's  whole  estate,  unless  a  con- 
trary intention  appear  (1871,  E.  S.  563,  § 
16.)  In  Maryland  a  fee  simple  passes  by- 
devise  without  words  of  inheritance,  un- 
less a  contrary  intention  appear  (1825,. 
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XXIX.  (u)  And  be  it  further  enacted,  That  in  any  devise  or  be- 
quest of  real  or  personal  estate  the  words  "  die  without 

»  ,,  J.  •.Ill-  •  n  ,,  1  Words  import- 

issue,      or   "die    without   leaving    issue,     or   "have  no  ing  failure  of 

„  .  1  I  •   1  issue  to  mean 

issue,    or  any  other  words  which  may  import  either  a  issue  living  at 

•'  '  the  death. 

want  or  failure  of  issue  of  any  person  in  his  lifetime  or 
at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall 
be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at 
the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue, 
unless  a  contrary  intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without 


P.  L.,  c.  119 ;  1860,  Code,  art.  93,  |  305  ; 
Eev.  Code  1878,  art.  49,  p.  419,  i  8.)  In 
Massachusetts  since  1836  a  general  devise 
passes  testator's  whole  estate,  unless  a 
contrary  intention  appear  (1829,  G.  S.,  c. 
92,  i  5.)  So  in  Michigan  (1857,  Comp.  L., 
u.  92,  ?  2  ;  1871,  Comp.  L.,  u.  154,  |  4323.) 
So  in  fiWnnesota  (1851,  B.  S.,  c  53,  ^  2 ; 
1866,  a  8.,  c.  47,  ^  2.)  In  Missouri  a  fee 
simple  passes  by  general  devise  without 
words  of  inheritance  (1825,  R.  L.  790,  § 
19;  1835,  E.  S.  617,  ?  29;  1845,  R  S. 
1078,  ?  47;  1855,  R.  S.,  c.  167,  ?  46; 
1865,  a  S.,  c.  131,  ?  45 ;  1879,  R.  S.,  ? 
4004.)  In  Nebraska  a  general  devise 
pa.oses  testatoi-'s  whole  estate  (1860,  P.  L. 
77,  ?  2  ;  1866,  R.  S.,  c.  14,  §  124  ;  1873, 
G.  S.,  c.  17,  I  124.)  So  in  Nevada  (1862, 
P.  L.  60,  §  19.)  So  in  New  Hampshire 
(1819,  P.  L.  222 ;  1878,  G.  L.,  c.  193,  J 
4.)  In  New  Jersey  a  fee  simple  passes 
without  words  of  inheritance,  unless  a 
contrary  intention  appear  (1784,  Pat.  Rev. 
53  ;  1877,  Rev.  300,  §  13.)  So  in  New  York, 
and  testator's  ^hole  estate  passes  in  like 
manner,  unless  a  contrary  intention  appear 
(1829, 1  R.  S.  748 ;  6th  ed.,  vol.  II.,  p.  1130, 
§  1.)  In  North  Carolina  a  fee  simple  passes 
without  words  of  inheritance,  unless  a 
contrary  intention  appear  (1784,  P.  L.,  c. 
204,  ?  12;  1873,  Bat.  Rev.,  c.  119,  ?  45.) 


In  Ohio  likewise  (1834,  P.  L.  41 ;  1840, 
38  L.  120,  §  49;  1852,  50  L.  279,  ?  55; 
1878,  75  L.  838,  §  58  ;  1880,  Rev.,  ?  5970.) 
So  in  Oregon  (1850,  G.  S.  274,  ?  47 ;  1855, 
P.  L.  384,  §  47.)  So  in  Pennsylvania  tes- 
tator's whole  estate  paf^ses  withont 
words  of  liliiitation,  unless  a  con- 
trary intention  appear  ll833,  P.  L. 
249,  ?  9;  1872,  Purd.  Dig.  1474,  §  10.) 
So  in  Bhode  Island  (1.872,  G.  8.  374,  |  5.) 
So  in  South  Carolina  a  fee  passes  without 
words  of  inheritance,  unless  a  contrary 
intention  appear  (1824,  6  Stats.  337.)  So 
in  Tennessee  (1784,  P.  L.,  c.  22,  ^  12; 
1851,  P.  L.,  c.  33,  J  1 ;  1871,  Comp.  S.,  § 
2006),  and  testator's  wliole  estate  passes 
by  a  general  devise,  unless  a  contrary  in- 
tention appear  (1858,  Code,  J  2164;  1871, 
C.  8.,  i  2164.)  So  in  Texas  testator's 
whole  estate  passes  by  a  general  devise, 
unless  a  contrary  intention  appear  (1851, 
Comp.  S.  327,  i  3  ;  1862,  G.  S.,  c.  49,  §  3.) 
So  in  Virginia  a  fee  simple  now  passes 
without  words  of  inheritance  (1873,  Code 
889  ;  1819,  Rev.  Code  369  ;  but  for  earlier 
law  adjudging  such  devise  to  be  a  life  es- 
tate, see  Eroomfield  v.  Crumpe  in  165-5,  1 
Va.  Laws  405.)  fn  Wisconsin  testator's 
whole  estate  passes  unless  a  contrary 
intention  appear  (1849,  R.  8.  353,  ?  2 ; 
1878,  R.  S.,  S  2278.) 


(«)  Vol.  I.,  p.  *560 ;  vol.  II.,  pp.  *493,  *532,  *555,  n. 
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any  implication  arising  from  such  words,  a  limitation  of  an  estate  tail 
to  such  person  or  issue,  or  otherwise :   Provided,  that  this 

Provisp.  1     11  1  ,. 

act  shall  not  extend  to  cases  where  such  words  ak  afore- 
said import,  if  no  issue  described  in  a  preceding  gift  shall  be  born,  or, 
if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a  pre- 
ceding gift  to  such  issue.  30 

ESTATE   OF   TKUSTEES. 

XXX.  {x)  And  be  it  further  enacted,  That  where  any  real  estate 
^,   ,    .    .        (other  than  or  not  being  a  presentation  to  a  church)  shall 

No  devise  to         V  or  / 

outora^exoept '  ^®  dcvised  to  any  trustee  or  executor,  such  devise  shall  be 
^'eseSiOTi  to  construcd  to  pass  the  fee  simple  or  other  the  whole  estate 
p^°aohattei'  01"  interest  which  the  testator  had  power  to  dispose  of  by 
interest.  .^j]|  j^^  g^QJ^  j-eal  cstatc,  uulcss  a  definite  term  of  years 

absolute, or  determinable,  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implication. 

ESTATE   OF   TRUSTEES. 

XXXI.  {y)  And  be  it  further  enacted,  That  where  any  real  estate 
T  u  tees  under  ^^^^^  ^6  devised  to  a  trustcc,  without  any  express  limita- 
devise''where  *'^°  ^^  *^®  estate  to  be  taken  by  such  trustee,  and  the 
endure'bS^nd  beneficial  interest  in  such  real  estate,  or  in  the  surplus 
sonbenefloia?iy  rents  aiid  profits  thereof,  shall  not  be  given  to  aby  person 
Sfefafteke the    for  life,  or  such  beneficial  interest  shall  be  given  to  any 

^*'  person  for  life,-  but  the  purposes  of  the  trust  may  con- 

tinue beyond  the  life  of  sucii  person,  such  devise  shall  be  construed 
to  vest  *in  such  trustee  the  fee  simple,  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in  such  real 

30.    This   has   been  enacted    substan-  140,  §  5) ;  JVeu)  Jersei/ (1877,  Eev.  1248,  ? 

tially     in    Alabama     (1876,      Code,     ?  25  ;  1851,  P.  L.  218) ;  Jiew  York  (1829,  1 

2181) ;  California  (1872,  Code,   ?  6336) ;  E.  S.  724;  6th  ed.,  vol.  II.,  p.  1102,  ?  22) ; 

Georgia  (1854,  P.  L   72;  1873,  Code,  §  North  Carolina  (1873,  Batt.  Kev.,  c.  42,  § 

2249) ;  Kentucky  (1877,  E.  S.  586,  §  9)  ;  a)*;  South  Carolina  (1873,  E.  S.,  u.  86,  \ 

Marylamd  (1862,  P.  L.,  o.  161 ;  1878,  Eev.  10) ;  Tennessee  (1858,  Code,  §  2009;  1871, 

Code  420,  ?  9J ;  Michigan  (1871,  Comp.  Comp.  S.,  J  2009);  FM-jTmia  (1873,  Code, 

L.,  c.  147,  I  22);  Minnesota  (1873,  Stats,  c.  112,  ?  10.) 
at  Large  613);   Mississippi  (1857,  P.  L.        (i)  Vol.  II.,  p.  *320. 
307);   Missouri  (1872,   Wagn.   Stats.,   c.         (j/)  Vol.  II.,  p.  *320. 

[vol.  n.  *8(j4] 
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«state,  and  not  an  estate  determinable  when  the  purposes  of  the  trust 
shall  be  satisfied. 


LAPSE  OF   ESTATE   TAIL. 

XXXII.  {z)  And  be  it  further  enacted,  That  where  any  person  to 
whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  t.    • 

■^  Uevises  of 

an  estate  in  quasi  entail  shall  die  in   the  lifetime  of  the  ItSi^ot*'' 
testator,  leaving  issue  who  would  be  inheritable  under  '"■?««•  ^''«"- 
such  entail,  and  any  such  issue  shall  \)e  living  at  the  time  of  the  death 
of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the  death 
of  the  testator  unless  a  contrary  intention  shall  appear  by  the  will.31 

LAPSE CHILDREN  OF  ISSUE  DYING  IN  TESTATOE's  LIFETIME. 

XXXIII.  (a)  And  be  it  further  enacted,  That  where  any  person 
being  a  child  or  other  issue  of  the  testator  to  whom  any  ^^j^  ^^  ^^^_ 
real  or  personal  estate  shall  be  devised  or  bequeathed  for  ^sue  who''^'^ 
any  estate  or  interest  not  determinable  at  or  before  the  {fvhiK  auhe 
■death  of  such  person  shall  die  in  the  lifetime  of  the  tes-  d?ath°shaii 
tator  leaving  issue,  and  any  such  issue  of  such  person   "°'  ^'°*' 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention. shall  appear  by  the  will.32 

(z)  Vol.  I.,  p.  *352;  Vol.  11.,  p.  *356.  to  a  "child  or  granjicliild"  (1861,  P.  L. 

31.  For  change  of  estate  tail  into  fee  403,  ?  15 ;  1867,  E.  S.  644,  §  9 ;  1877,  B. 
simple  in  the  United  States,  see  ante  p.  S.,  ^  2796.)  &o  in  theDistrict  of  Columbia 
S9.  as  to  gift  to  any  legatee  or  devisee  (1857, 

(a)   Vol.  I.,  p.  *352.  Eev.  Code,  c.  52,  ?  18.)     So  in  Connectimt 

32.  In  Alabama  a  legacy  to  a  "  child  or  as  to  gifts  to  "child  or  grandchild,"  since 
descendant"  of  the  testator  does  not  lapse  1801  (1875,  G.  S.  370,  \  5.)  So  in  Georgia 
by  reason  of  his  death  before  the  testator,  as  to  gift  to  child  of  testator  (1836,  P.  L. 
if  he  leave  issue  surviving  the  teslator,  348;  1858,  Code,  §  2426;  1873,  Code,  § 
but  goes  to  such  issue  (1852,  Code,  ?  1605 ;  2462.)  So  in  Illinois  as  to  gift  to  "  child 
1876,  Code,  ^  2290.)  So  in  Arkar*as  or  grandchild"  (1833,  P.  L.  616;  1829, 
(1847,  B.  S.,  c.  170,  §  14;  1873,  B.  S.,  ?  Eev.  Code  196,  §  13;  1845,  E.  S.  539,  § 
o773.)  In  CWiJorraia  similar  provision  is  14.)  So  in  Indiana  as  to  gifts  to  "de- 
made  as  to  gifts  to  a  ''child  or  other  re-  scendants"  (1876,  2  E.  S.  573,  ?  13.)  So 
lation"  (1850,  P.  L.,  c.  72,  ?  20;  1872,  in  Joroa  as  to  gifts  to  any  legatee  or  devisee 
rode,  ?  6310.)     So  in  Colorado  as  to  gifts  (1880,  Code,  |  2337,)  dying  before  testator. 
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XXXIV.  And  be  it  further  enacted,  That  this  act  shall  not  ex- 
tend to  any  will  made  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-eight,  and  that 
every  will  re-executed  (6)  or  republished,  or  revived  by 
any  codocil,  shall,  for  the  purposes  of  this  act,  be  deemed 
to  have  been  made  at  the  time  at  which  the  same  shall  be 
so  re-executed,  republished  or  revived ;  and  that  this  act 


Act  not  to  ex- 
tend to  wills 
made  before 
183S,  nor  to 
estates  pur 
autre  vie  of 
persons  who 
die  before 
1838. 


whether  he  leave  issue  or  not,  his  "  heirs  " 
taking  unless  a  contrary  intention  appear. 
So  in  Kansas  as  to  gifts  to  a  "  child  or 
other  relation"  leaving  issue  surviving 
testator  (1855,  T.  L.,  u.  164,  g  12;  1859,  P. 
L.,  u.  131,  §  11 ;  1862,  C.  L.,  o.  215;  1865, 
P.  L.,  0.  .86,  §  56 ;  1868,  G.  S.,  c.  117,  § 
55 ;  ed.  1878,  §  6167.)  By  the  acts  of  1859 
and  1864,  this  was  extended  to  all  legatees 
and  devisees,  but  restricted  again  in  1865. 
So  in  Kentucky  as  to'gifts  to  any  legatee  or 
devisee  (1851,  E.  S.,  u.  106,  ?  18  ;  1873^  G. 
S.,  c.  103,  J  18.)  So  in  Maine  as  to  gift  to 
child  (1821,  P.  L.  137,  §  15;  1871,  E.  S. 
563,  ?§  9,  10,  this  last  section  extending 
the  act  to  any  relative  of  testator.)  So  in 
•  Maryland  as  to  gift  to  any  legatee  or  de- 
visee (1810,  P.  L.,c.  34,  i  4;  1832,  P.  L., 
c.  295;  1860,  Code,  art.  93,  i  304;  1878, 
Eev.  Code,  art.  49,  p.  419,  ?  7.)  So  in 
Massachusetts  as  to  gift  to  "  child  or  other 
relation  "  (1839,  G.  ^,  c.  92,  ?  28.)  So  in 
Michigan  (1871,  Comp.  L.,  e.  154,  I  28.) 
So  in  Minnesota  as  to  gift  to  a  "  child  or 
other  relation"  (1851,  E.  S.,  e.  53,  I  29; 
1866,  G.  S.,  c.  47, 1  25.)  So  in  Mississippi 
as  to  gift  to  "child  or  descendant"  (1821, 
Hutch.  Code  647,  §  17;  1871,  Eev.  Code, 
§  2391.)  So  in  Missouri  as  to  gift  to  u. 
"child,  grandchild  or  other  relation" 
(1825,  E.  L.  790,  ?  21 ;  1835,  E.  S.  617, 
S  31 ;  1845,  E.  S.  1078,  §  13 ;  lh55,  E.  S., 
c.  167,  i  12;  1865,  G.  S.,  c.  131,  §  11; 
1879,  E.  S.,  ?  3971.)  So  in  Nebraska  re- 
stricting to  a  "  child,  grandchild  or  other 


relation,"  leaving  issue,  what  by  acts  of 
1855  and  1856  applied  to  all  devisees 
leaving  heirs  (1855,  T.  L.  63,  §  51 ;  1856, 
T.  L.,  c.  37,  II  16,  26 ;  1860,  P.  L.,  c.  5,  | 
29 ;  1866,  E.  S.,  c.  14,  |  15 ;  1873,  G.  S., 
0. 17,  I  151.)  So  in  Nevada  as  to  gift  to 
"  child  or  other  relation  "  leaving  descend- 
ants (1862,  P.  L.'60,  I  18.)  So  in  Neur 
Hampshire  as  to  any  legatee  or  devisee 
leaving  descendants  ( 1 822,  P.  L.  10,  |  5 ; 
1878,  G.  L.,  u.  193,  |  12.)  So  in  Nem 
Je/rsey  as  to  gifts  to  a  "  child  or  other  de- 
scendant" (1824,  P.  L.  174;  1877,  E.  S. 
1246,  I  20.)  So  in  Nm  York  as  to  a  gift 
to  a  child  (1829,  2  E.  S.  56,  |  52.)  So  in 
North  Carolina  (1816,  P.  L.,  c.  17  ;  1821, 
E.  S.,  c.  91&;  1873,  Batt.  Eev.,  c.  45,  | 
111,)  as  to  gift  to  a  "child  or  other  issue." 
So  in  Ohio  as  to  gift  to  a  "  child  or  other 
relation"  (1840,  38  L.  120,  |  50 ;  1852,  50 
L.  297, 1 56.)  This  was  extended  in  1866 
to  children  who  had  died  before  the  will 
was  made,  and  it  was  further  provided 
that  if  the  gift  were  a  residuary  one,  and 
one  of  the  residuary  legatees,  being  such 
child  or  relation,  died  without  issue  before 
testator's  deatii,  liis  share  should  go  to  the 
other  residuary  legatees,  unless  a  contrary 
intention  appeared  (1866,  63  L.  47 ;  1878, 
75  L.  838,  I  59 ;  1880,  Eev.,  |  5971.)  So 
in  Oregon  as  to  gift  to  "  child,  grandchild 
orother  relation"  (1850,  G.  S.  274,  |  13; 
1855,  P.  L.  384,  |  13.)  So  in  Pennsylm- 
nia  as  to  gift  to  "  descendant,"  or  since 
1844,  brother  or  sister.  Or  children  of  de- 


(5)  Vol.  I.,  p.  *203. 
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shall  not  extend  to  any  Estate  pur  autre  vie  of  any  person  who  shall 
die  before  the  first  day  of  January,  one  thousand  eight  hundred  and 
thirty-eight. 

SCOTLAND. 

XXXV.  And  be  it  further  euacted,  That  this  act  shall  Act  not  to 

.  .  .        .  extend  to 

not  extend  to  bcotland.  Sootiaad. 


ceased  brother  or  sister  (1833,  P.  L.  249,  § 
12;  1844,  P.  L.  565;  1872,  Purd.  Dig. 
1474,  U  14,  15.)  So  in  Bhode  Island  as 
to  a  gift  to  a  "  child,  grandoliild  or  other 
person"  (1857,  E.  S.  356,  §  12;  1872,  G. 
S.  374,  ?  12. )  So  in  South  Carolina  as  to 
gift  to  a  "child,"  unless  there  have  been 
advancements  equal  to  his  share  (1789,  5 
State,  at  Large  106,  §  9  ;  1873,  B.  S.  442, 
2  13.  So  in  Tennessee  as  to  gifts  to  any 
"  legatee  or  devisee"  leaving  issue  (1842, 
P.  L.  193,  J  3 ;  1852,  P.  L.  260,  ?  3 ;  1858, 


Code,  ?  2196 ;  1871,  C.  S.,  §  2196.)  So  in 
Texas  as  to  gift  to  "  descendant"  (1840,  P. 
L.  167,  §  5 ;  1879,  K.  S.,  ?  4871.)  So  in 
Vermont  as  to  gift  to  "  cliild  or  other  rela- 
tion" (1851,  Comp.  S.  327,  §  28  ;  1862,  G. 
S.,  v;.  49, 1  28.)  So  in  Virginia  as  to  gift 
to  any  legatee  or  devisee  (1819,  Eev.  Code 
376 ;  1873,  Code  911,  §  13.)  So  in  West 
Virginia  (1868,  Code,  o.  77,  §  12.)  So  in 
Wiscotisin  as  to  gift  to  a  "  child  or  othei 
relation"  (1849,  R.  S.,  o.  66,  ?  29;  1878, 
K.  S.,  g  2289.)     And  see  vol.  I.,  p.  638,  a 
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ABSOLUTE  INTEBEST, 

cut  down  by  executory  gift,  only  pro  tanto,  488. 

remains  unaflFected,  whefe  executory  gift  wholly  fails,  489. 

unless  executory  gift  fails  solely  by  reason  of  lapse,  694,  et  seq. 
not  cut  down  by  doubtful  expressions,  47. 

In  Personalty, 

by  words  which  give  estate  tail  in  realty,  374. 

where  estate  tail  would  be  raised  by  implication,  375. 

given  by  rule  in  Shelley's  case,  376. 
immaterial  whether  bequest  direct  or  referential  to  devise  of  realty,  id. 
by  bequest  to  A,  with  remainder  to  heirs  of  his  body,  share  iind  sliare  alike,  377. 

except  where  heirs  of  body  explained  to  mean  children,  &c.,  id. 
by  bequest  to  A,  and  his  issue,  379. 
by  gift  to  be  settled  on  A  and  his  issue,  381. 

unless  issue  are  to  take  by  substitution,  e.  g. 

where  they  are  to  havft  their  parents'  shares,  387. 
directed  to  take  per  stirpes,  id.,  389. 
in  reference  to  'other  bequests,  issue  are  to  take  by  substitution, 
and  upon  implied  similarity  of  intention,  389. 
not  by  bequest  to  A  for  life,  with  remainder  to  his  issue,  38 1-38  "> 
except  the  limitation  is  to  one  only  of  the  issue  at  u  time,  3S4. 
effected  by  uniting  realty  and  personalty  in  one  gift,  386. 
gift  over,  void  unless  substitutional  or  alternative,  390. 

or  defeasible  on  collateral  event,  392. 
effect  of  1  Vict.  c.  26,  47,  392. 

ACCRUED  SHARES, 

do  not  pass  by  clause  of  accruer  with  original  shares  without  aid  of  context,  560. 

the  word  "  share  "  or  "  portion,''  561,  562. 
whether  they  pass  by  the  word  "interest,"  565. 

pa.s8  where  "  the  trust  money  "  is  bequeathed  by  an  ultimate  gift  over  as  an  en- 
tire subject,  563. 

by  an  ultimate  gift  over  the  "whole,"  564. 
effect  of  ultimate  gift  over  upon,  extends  to  accrtier  on  intermediate  deaths,  565. 
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ACCRUED  SHARES,  {continued.) 

pass  by  the  word  "  share,"  explained  by  context,  562. 

or  where'clause  of  accruer  refers  to  original  gift,  semb.,  570. 

by  previous  dispositions,  original  and  accrued  shares  are  treated 
as  consolidated,  568. 
by  words  "with  benefit  to  survivorship,"  565. 
do  not  pass  by  general  clause,  which  does  not  carry  original  shares,  id. 
are  not  subject  by  implication  to  same  restrictions  as  original  shares,  566,  567. 
secus  where  expressly  given  "  in  manner  aforesaid,"  568. 

but  such  expressions  contained  in  one  clause  of  accruer  not  extended  by  im- 
plication to  anotlier,  566. 
not  subject  by  implication  from  original  gift  to  inequality  of  division,  568. 
nor  to  tenancy  in  common,  id. 
where  original  gift  is  expressly  referred  to,  566. 
eflfect  where  implication  is  necessary  to  prevent  remoteness,  570. 
general  gift  to  survivors  of  a  class  includes  members  who  were  excluded  from 
the  original  gift,  569. 

ACKNOWLEDGMENT,  of  signature,  equivalent  to  signature,  767  n. 

AFTER  ACQUIRED  REAL  ESTATE,  statutes  as  to,  742  n. 

ALABAMA  STATUTES. 

devise  of  fee  without  words  of  inheritance,  47  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

foreign  wills  and  probate,  726  n. 

dower  and  election,  737  n. 

what  estate  devisable,  id.  , 

estates  jj«r  autre  vie,  devisable,  739  n.,  747  u. 

homestead  laws,  740  n. 

after-acquired  realty,  742  n. 

devise  to  corporations,  741  n. 

devise  to  or  by  aliens,  743  n. 

sanity  of  testator,  745  n. 

testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testninentary  capacity  of,  752  n. 
nuncupative  wills,  756  n. 
sealing  of  wills,  763  n. 
signature' for-testaior,  764  n, 
of  testator,  id. 
position  of,  768  n.,  769  n. 
attestation  by  mark,  768  n.,  769  n. 
soldiers'  and  sailors'  wills,  773  n. 
competency  of  witness,  775  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n, 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n.,  785  n. 


INDEX.  809 

ALABAMA  STATUTES  {Ocmiinued.) 

revocation  by  alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  &c.,  792  n. 

cancellation,  &c.,  id. 

contract  of  sale,  796  n. 
revival  of  revoked  will,  id. 
lapse,  798  n. 

general  devise  passes  entire  estate,  800  n. 
words  impiirting  failure. of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

ALIENATION  may  defeat  tenant  by  descent,  taking  under  the  will  in  Shelley's 
Case,  137. 

otherwise  if  by  purchase,  id. 

ALIENS,  power  to  devise,  703  n.,  743  n. 
take  by  devise,  id. 

■"  ALIKE,  to  be  enjoyed,"  creates  tenancy  in  common,  10. 
"  share  and  share,"  same  effect,  id. 

■"  ALL  MY  GOODS,"  "  all  my  right,"  "  all  that  I  have,"  &c.,  when  fee  implied, 
32  n. 

•"  AMONGST,"  implies  tenancy  in  common,  10. 

APPOINTMENT,  under  power 

cannot  be  made  to  deceased  member  of  class  after  vesting  of  gift,  19. 
execution  of  power  of,  773  n.,  799  . 

ARKANSAS  STATUTES, 

foreign  will  and  probate,  724  n.,  727  n.,  728  n. 

dower  and  election,  738  n. 

homestead  laws,  740  n. 

estate  devisable,  742  n. 

after-acquired  realty,  742  n. 

devise  by  or  to  aliens,  744  n. 

■sanity  of  testator,  745  n. 

testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  756  n. 
signature  for  testator,  764  n. 

position  of,  id.,  768  n. 

acknowledgment  of,  768  n. 
holograph  wills,  767  n. 
request  of  testator,  769  n. 
attestation  of  wills,  id. 
publication  of  wills,  775  n. 
soldiers'  and  sailors'  wills,  773  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
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AEKANSAS  STATUTES  (Continued.)  ,,  -  - 

revocation  by  roarriage,  783  n.,  785  n. 

and  issue,  785  n. 

birth  of  issue,  784  n.,  785  n. 

omission  of  child,  785  n. 

alteration  of  circumstances,  796  n. 

subsequent  will,  codicil,  &c.,  79?.  n. 

cancellation,  &c.,  id. 
revival  of  revoked  will,  796  n.  * 

general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator"'  lifetime,  803  n. 

"  AS  AFOEESAID,"  equivalent  to  "such,"  255. 
ASSETS, 
Legal, 
W%at  are, 
property  of  every  description,  443,  444. 
whatever  executor  recovers  virtvie  officii,  whether  in  a  court  of  law  or  of  equity^ 

446. 
equitable  interest  in  chattels,  id. 

freehold  lands,  id. 
property  subject  to,  and  appointed  under,  a  general  power,  448. 

in  favor  of  judgment  creditors,  whether  appointment, 
made  or  not,  489. 
equity  of  redemption  of  leaseholds,  446. 

freeholds  (since  3  &  4  Wm.  4,  c.  104),  446  n.,  447. 
priority  of  judgment  creditors  in,  448. 
Equitable, 
What  are, 
real  estate  devised  in  trust  for  payment  of  debts,  445. 

or  charged  therewith,  id. 
separate  interest  of  married  woman,  446  n. 
are  applicable  to  payment  of  all  creditors  pari  passu,  445. 
except  where  creditor  has  a  specific  lien  on  real  estate,  as  a  judgment  cred- 
itor, 448. 
Beal  Estate, 

now  is,  for  all  classes  of  creditors,  398,  399,  443  n.,  456  n. 
limitation  of  claim  against  real  estate,  444  n. 
though  debtor  die  without  heir,  398,  400  n. 

in  what  order  several  classes  of  creditors  entitled  to  payment  out  of,  400>- 
if  sold  for  value,  creditor  cannot  follow,  id. 
In  what  order  applicable, 

1.  General  personal  estate,  449,  451  n.,  456  n. 

2.  Lands  devised  in  trust  for  payment  of  debts,  449. 

3.  Descended  estates,  id.,  4.'i2,  453  n.,  455  n.,  456. 

including  lapsed  devises,  456,  457. 

4.  Property'given  charged  with  debts,  449,  454  n.,  455  n. 

5.  Pecuniary  legacies,  449. 

6.  Specific  and  residuary  devises  and  bequests,  450,  454  n.,  455  n. 
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ASSETS  (Continued.) 

7.  Property  appointed  under  general  power,  450. 

land  not  liable  if  personalty,  once  sufficient,  has  been  squandered,  453  n> 

493  n. 
or  confiscated  in  war,  530  n. 
lands  descendad  to  the  heir  liable,  pari  passu,  with  other  devised  lands^ 

456. 
two  or  more  estates  liable  to  same  charge  applicable  pro  rata,  458. 
as  between  devises,  459. 

heirs  {e.g.,-ex  parte paterna  and  ex  parte materna),  460. 
realty  and  personalty  tiharged  by  the  will  with  debts,  liable  pro  rata,  461. 
so  where  proceeds  of  realty  and  personalty  are  blended  and  charged,  id. 
sale  the  only  effectual  means  of  blending  for  this  purpose,  463. 
order  of  application  affected  by  express  direction  in  the  will,  465. 

See  Exoneration. 
rules  regulating  order  of  application  do  not  affect  creditors,  448,  466. 
See  Charge — Debts — Exoneration — Mars  haling. 

ASSIGNS, 

to  A.  and  his  assigns  gives  life  estate  only,  30. 
forever,  gives  fee,  id. 

"  AT  DEATH," 

how  construed  in  gift  over  on  failure  of  issue,  as  to  realty,  321,  322. 

personalty,  330. 

ATTESTATION,  of  wills,  702  n.,  768  n. 

AUTRE  VIE, 

absolute  interest  in,  did  not  pass  without  words  of  limitation,  22. 

rule  in  Shellei/s  case  applies  to,  110. 

American  statutes  as  to,  739  n.,  747  n.  . 

B. 

"  BETWEEN,"  implies  tenancy  in  common,  10. 

c. 

CALIFOENIA  STATUTES, 
estate  tail,  89  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  725  n.,  727  n.,  729  n. 
dower  and  election,  735  n.,  739  n. 
homestead  laws,  740  n. 
devises  to  corporations,  741  u. 
charitable  uses,  id.,  742  n. 
what  estate  devisable,  741  n. 
executory  and  contingent  interests  devisable,  id. 
after  acquired  realty,  742  n. 
devise  by  or  to  aliens,  743  n 
sanity  of  testator,  745  n. 
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•CALIFORNIA  STATUTES  {Continued.) 
testamentary  age,  748  n. 

guardian,  appointment  of,  75 1  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  757  n. 
^signature  for  testator,  764  n.,  765  n. 
of  testator,  765  n. 
position  of,  764  n.,  765  n.,  768  n. 
acknowledgment  of,  768  u. 
holograph  wills,  767  n.  , 

attestion  by  mark,  768  n. 
residence  of  witness,  769  n. 
■competency  of  witness,  775  n. 
request  by  testator,  769  n. 
attestation  of  wills,  id. 
soldiers  and  sailors'  ,wi]ls,  774  n. 
publication  of  wills,  775  n. 
^ift  to  witness,  776  n.,  778  n. 
■creditor  as  witness,  781  n. 
xevocation  by  marriage,  783  n.,  784  n.,  785  n. 

and  issue,  784  n.,  785  n. 

birth  of  issue,  id.,  785  n. 

omission  of  child,  785  n. 

alteration  of  circumstances,  792  n. 

subsequent  will,  codicil,  &o.,  793  n. 

cancellation,  &c.,  id. 

conveyance,  797  n. 
revival  of  revoked  will,  796  n. 
lapse,  7§8  n. 

will  executes  power,  800  n. 
general  devise  passes  entire  estate,  id. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

"CALLS,  legatee  of  shares,  when  entitled  to  have  them  paid  out  of  general  per- 
sonalty, 468. 

CESTUI  QUE  TRUST, 

takes  fee  simple  by  implication  from  a  devise  in  fee  to  his  trustee,  28. 
See  EftTTiTABLE  Interest. 

CHARGE, 

enforceable  in  equity,  495  n. 

devisee  of  charged  land  primarily  liable,  494  n. 

on  devisee,  of  payment  of  gross  sum  enlarges  indefinite  devise  to  fee,  23. 

future  or  contingent  has  same  effect,  id. 

of  debts  to  be  paid  by  devisee,  who  is  also  executor,  has  same  effect,  24. 

does  not  enlarge  express  estate  for  life  or  in  tail,  id. 

on  land  merely,  does  not  enlarge  indefinite  devise,  id. 

<of  annual  sum,  same  rules  hold  as  to,  25. 
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OHABGE  (Continued.) 
Of  Debts. 

does  not  make  simple  contract  debts  carry  interest,  445. 
nor  revive  a  debt  barred  by  time,  id. 
»  with  direction  to  pay  interest,  refers  to  such  debts  as  carry  interest,  446.. 

on  realty,  prevents  their  being  barred  by  time,  446  n. 
on  personalty,  has  no  such  effect,  id. 
is  confined  to  teslator's  own  debts,  477. 
Of  Debts  on  Real  Estate. 

entitles  all  creditors  by  simple  contract  as  well  as  by  specialty  to  be  pai<E 
thereout  pari  pasm,  400. 
By  what  terms  effected,  401,  et  seq. 

general  direction  that  debts  be  paid,  id. 

"be  paid  previous  to  distribution,"  401  n. 

followed  by  devise  "  subject  to  the  deductions  mentioned,"  402  n. 
"  after  my  debts  are  paid,"  id.,  406. 
"my  debts  being  first  paid,"  404,  402  n. 
beginning  with  "  also,"  "  item,"  &c.,  404. 
"as  soon  as  my  debts  are  paid,"  404  n. 
"  my  debts  being  fii-st  deducted,"  404. 
introducing  or  accompanying  a  devise  with  such  words  as  "in  the  first 
place,"  "imprimis,"  &o.,  404,  et  seq. 

notwithstanding  direction  to  pay  particular  debt  "out  of  the- 
first  moneys,"  405. 
"he  paying,"  "  he  to  pay,"  402  n. 
"  provided,"  or  "  in  consideration  that "  he  pay,  id. 
he  paying  "  out  of  my  estate'"  id.,  405. 
at  an  appraised  value,  422  n. 
mere  direction  that  debts  be  paid,  407,  409. 
devisee  pay,  402  n. 
without  devise  or  mention  of  land,  410. 
appointment  of  devisee  to  be  executor,  407  n. 
appropriation  of  a  specific  fund  for  debts,  411. 
inconsistent  disposition  of  personalty,  411  u. 
express  charge  on  residuary  personalty,  412. 
particular  charge  of  particular  sums,  413. 

as  afiecling  prior  general  charge,  id. 
not  implied  from  direction  that  execiUor  pay,  414. 
otherwise  if  made  a  devisee,  416. 

although  he  be  devisee  on  express  trusts,  417. 
or  devisee  in  tail  only,  418. 
or  for  life,  semble,  id. 
by  direction  to  executors  to  pay,  and  devise  to  one  of  them  "  subject  as- 

aforesaid,"  420. 
by  devise  and  bequest  of  freehold,  copyhold  and  leasehold  estates,  and 

the  residue  of  personal  estate  after  payment  of  debts,  421. 
by  direction  that  produce  of  realty  shall  go  as  personalty,  and  bequest 
of  personalty  after  payment  of  debts,  422. 
Sy  what  terms  not  effected. 
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OHAKGE  (Coniinued.) 

by  general  direction  to  pay,  where  there  is  also  a  specific  estate  expressly 

charged,  411 ;  but  see  412,  413. 
by  direction  that  debts  shall  be  paid  by  the  executors,  414. 

unless  real  estate  is  devised  to  them,  416.  * 

by  direction  that  executors  shall  pay  debts  and  real  estate  is  devised  to 
one  of  them,  419. 
unless  devise  be  expressly  "  subject  as  aforesaid,"  420. 
by  distinct  devises  to  several  executors,  419. 
devise  to  executor  of  part  only,  id. 
Of  legacies  on  keal  estate. 
£y  what  terms  effected,  402. 

by  the  same  that  will  charge  debts,  422,  et  seq. 

bequest  of  legacies  followed  by  gift  of  real  and  personal  estate  not 

thereinbefore  disposed  of,  426. 
bequest  of  legacies,  followed  by  gift  of  residue  and  remainder  of  real 
and  personal  estate,  427  and  n. 
notwithstanding  previous  gift  of  real  estate  for  a  limited  estate  or 

of  specific  lands,  429. 
or  a  particular  estate  "  and  all  the  residue,"  430. 
£y  what  terms  not  effected. 

joining  devise  and  bequest  of  real  and  personal  estate  in  one  gift,  427  n., 

432,  461  n. 
"  all  my  real  estate,  and  all  the  residue  of  my  personal  estate,"  431. 
Includes  annuities,  534. 

unless  tliey  are  distinguished  by  the  will,  id. 
Discharge  not  effected  by  payment  to  co-executor,   bat  such  co-executor 
becomes  primarily  liable,  495  n. 
Op  debts  and  legacies  on  keal  estate. 

general,  does  not  charge  the  real  estate  specifically  devised,  432. 
but  only  lands  comprised  in  a  residuary  devise,  433. 
On  kents  AiiD  PROFITS,  construction  of,  ^34,  et  seq. 
See  Assets — Lapse — Eents  and  pbofits. 

■CHAEITABLE  USE,  what  is,  703  n. 
statutes  as  to,  741  n. 

CHATTEL, 

when  trustees  take,  before  stat.  1  Vict.,  c.  26,  76. 

since  that  act,  78. 
absolute  property  in,  by  what  words  given,  374. 
mode  of  limiting,  to  go  along  with  realty  as  far  as  law  will  allow,  392. 

construction  which  is  put  upon  words  "  as  far  as  law  will  allow  "  in  direct 
bequest,  396. 

construction  of  same  words  in  executory  trust,  id. 

CIECUMSTANCES  of  testator  considered  in  construction,  706. 

"CHILD," 

when  a  word  of  limitation  giving  the  parent  an  estate  tail,  189. 

devise  to  one,  and  if  he  die  "  not  having  a  sou,"  over,  held  an  estate  tail,  id. 
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■"CHILD"  iOmtinued.) 

to  one  for  life,  remainder  "to  such  son  as  he  shall  have,"  or  "if  he  have  one," 

held  an  estate  tail,  id.,  et  seg. 
to  one,  and  if  he  should  leave  no  child,  with  context,  held  an  estate  tail,  193. 
effect  on  the  word  "child"  of  words  referring  to  a  failure  of  "issue"  of  the 

devisee,  194. 
held  to  qualify  a  devise  to  one  and  his  heirs,  so  as  to  reduce  it  to  an  estate  tail, 

195. 
whether  term  "  eldest  son  "  or  "  eldest  daughter"  a  word  of  limitation,  196. 
not  without  aid  from  context,  197,  198. 

as,  by  a  subsequent  devise  cleaJly  in  tail,  expressed  to  be  "  in  like  manner," 
199. 

■"  CHILDEEN," 

when  used  as  a  word  of  limitation,  106  n.,  117  n.,  174,  182. 

purchase,  117  n.,  174  n.,  181  n.,  189  n. 
devise  to  one  and  his  "  children,"  he  having  none  at  time  of  devise,  is  an  estate 
tail  (Wild's  case),  106  n.,  174. 
Sir  E  Sugden's  observations  on  the  rule,  176  n. 
whether  the  date  of  the  will  or  of  the  testator's  death  is  the  period  to  be  re- 
garded, 177,  178,  179. 
if  there  are  any  children  at  the  time,  tliey  take  jointly  with  the  parent,  semb., 
179,  181  n. 
unless  the  parent  can  be  confined  to  a  life  interest,  the  inlieritance  going  to 

the  children,  180,  181,  188  n.,  196  n. 
or  it  appears  from  the  context  that  "  children  "  is  a  word  of  limitation,  182, 
183. 
whether  or  not  same  rule  applicable  to  personal  bequests,  184. 
in  either  case  the  parent  takes  absolutely,  185. 

except  in  bequests  of  annuities  which,  without  words  of  limitation,  endure 
for  life  only,  id. 
and  in  cases  where  parent  held  to  take  for  life,  with  remainder  to  the  children, 

id.,  et  seq. 
whether  simple  bequest  to  one  and  his  children  creates  sucli  interests,  187. 
to  A  and  her  children  "  for  her  separate  use,"  188. 
estate  tail  created  by  devise  to  A  and  his  children  in  succession,  189. 
same  rules  applicable  to  devises  to  "sons"  or  "daughters,"  188. 
held' to  mean  "issne,"  189,  194,  237. 
See  "  Child." 

CLASS, 

of  children,  how  a  remainder  vests  in  them,  5. 

gift  to,  simply,  vests  in  such  as  survive  testator,  621,  696. 

as  joint  tenants,  6. 
in  gifts  over  on  death  of  any  members  of  a,  what  is  the  period  regarded,  621, 

COLORADO  STATUTES, 
estate  tail,  89  n. 

foreign  wills  and  probate,  724  n.,  725  n. 
dower,  739  n. 
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COLORADO  STATUTES  (Condn-iM.)      ' 
homestead  laws,  740  n. 
charitable  uses,  741  n. 
after-acquired  realty,  742  n. 
devise  to  or  by  aliens,  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  757  ri. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
acknowledgment  of,  768  n. 
attestation  of  wills,  770  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  u. 
revocation  by  marriage,  785  n. 

and  issue,  id. 

birth  of  issue,  id. 

alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  &c.,  793  n. 

cancellation,  &c.,  id. 
lapse,  798  n. 

general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

COMMON  (TENANCY  IN), 
what  words  will  create,  8. 
created  by  any  word  importing  equal  or  unequal  division,  id. 

by  gift  to  A  and  B  and  their  heirs,  9  n. 

notwithstanding  express  direction  of  joint  tenancy,  9,  12. 
disposition  to  give  effect  to  slight  expressions  in  favor  of,  11. 
devise  to  A  and  B  and  the  survivor,  and  their  heirs  equally,  tenancy  in  common 

of  the  inheritance  only,  12. 
not  destroyed  by  limitation  of  estate  or  interest  during  the  lives  of  legatees  and 

the  life  of  suruivor,  id. 
children  of  A  and  B  "  respectively  "  take  per  stirpes  as  joint  tenants,  id. 
words, creating,  overruled  by  gift  over  on  the  death  of  survivor,  13. 

or  on  deaths  of  all  preceding  legatees,  13,  14. 
whether  in  such  case  joint  tenancy  or  implied  gift  to  survivor,  quaere,  15. 

intention  to  create  one  or  the  other  must  be  clear,  16. 
with  express  survivorship,  does  not  amount  to  a  joint  tenancy,  id. 
under  executory  trust  sometimes,  where  under  trust  executed  it  would  be  joint,  8.- 
gift  failing  in  part  by  death,  revocation,  &c.,  the  share  lapses,  17. 

seem  as  to  joint  tenants,  of  whom  survivors  take  the  whole,  id. 
created  by  gift  implied  from  power  of  distribution  or  selection,  18. 
where  under  a  will  several  are  tenants  in  common  in  default  of  appointment,  and 
one  dies  in  lifetime  of  donee,  yet  the  power  remains  over  the  whole  subject,  id.. 

secus  if  one  die  in  the  lifetime  of  the  donor,  id. 

Unless  the  objects  in  default  are  a  class  or  joint  tenants,  19. 
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COMMON  (TENANCY  IN)  {Continued.) 

notwithstanding  express  limitation  to  survivors,  601. 
so  a  remainder  to  such  of  a  class  as  attain,  7,  21 

CONDITION,  what  words  create,  704  n. 

CONNECTICUT  STATUTES, 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  736  n.,  728  n. 
probate  required,  when,  729  n. 
power  to  make  wills,  733  n. 
dower,  735  n. 

what  estate  devisable,  742  n 
after  required  realty,  id. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  757  n. 
signature  position  of,  764  n.,  769  n. 

of  testator,  765  n 
attestation  of  wills,  770  n. 
gift  to  witness,  776  n.,  779  n. 
•  revocation  by  marriage,  783  n.,  786  n. 

and  issue,  786  n.  •  ■ 

birth  of  issue,  784  n.,  786  n. 

change  of  circumstances,  790  n. 

cancellation,  &c.,  793  n. 
general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

CONSTRUCTION,  general  rules,  699. 

f^ONTINGENT  INTERESTS,  devisable,  741  n. 

CONTINGENT  REMAINDER,  to  issue  living  at  first  taker's  denth,  239. 

See  Depatjlt  or  IsstJE^FAiitTEE  or  Issue— Remaindbb. 

CONTRIBUTEON,  legatee  exonerated  by  implication,  465. 

when  between  legatees  and  devisees  to  payment  of  debts,  458. 

where  there  is  a  mixed  fund  created  for  payment  of  debts,  461,  462. 

right  to,  does  not  affect  creditors,  466. 

See  Assets— Exoneration — Marshaling. 

CONVICTS,  testamentary  power  of,  745  n. 

CORPORATIONS,  devise  to,  740  n. 

CROSS-EXECUTORY  LIMITATIONS, 

distinction  between  implication  of,  and  of  cross-remaineers,  367. 

result  of  the  cases  is  that  they  will  not  be  implied,  368-371. 

no  distinction,  whether  gifts  to  devisees  vested  or  contingent,  372. 

3f 
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CBOSS-REMAINDEES, 

between  tenants  in  Jail  what  expressions  raise,  344. 

by  gift  over  in  case  all  should  die  without  issue,  345,  346. 

■where  there  is  gift  of  separate  property  to  each,  346. 

alleged  distinction,  where  more  devisees  than  two,  345,  346,  356. 

excluded  the  application  of  doctrine  to  classes,  347. 
does  not  now  hold,  id.,  364  n. 
express,  exclude  implied,  in  the  same  event,  347. 
but  not  in  a  different  event,  348,  364  n. 
nor  where  trust  executory,  350,  363,  366. 
raised  notwithstanding  previous  gift  to  several  "  respectively,"  35,  356,  .'JBS. 
in  devises  to  a  class,  353,  et  seq. 

implied  between  several  stirpes,  355,  365  n.  ' 

after  gift  to  several,  and  ther  "  several  and  respective  heirs,"  356 
"  for  want  of  issues  male,"  358. 
"  for  default  of  such  issue,"  359. 

to  two  in  fee,  and  if  both  should  die  without  issue  over,  360. 
in  default  of  issue  of  any  of  them,  id. 

at  death,  361,  364  n. 
in  limitation  of  "  the  revision,"  362. 
among  devisees  for  life,  363,  365  n.,  366. 

cla.sses  taking  different  interests,  365  n.,  366. 
but  not  to  divest  vested  interests,  365  n. 
not  affected  by  1  Vict,  c.  26,  366. 

CURTESY,  applies  to  remainder-man  under  rule  in  Shelley's  Case,  136. 


D. 

DEATH,  construed  to  mean  "death  without  issue"  after  estate  tail,  616. 
under  given  age,  gift  over  on,  enlarges  indefinite  devise  to  fee,  26. 
G-ITT  OVKB  "  In  case  of,"  simply,  refei-s 
1st,  wliere  prior  gift  is  immediate, 
to  deatli  of  prior  legatee  in  testator's  lifetime,  605,  606  n.,  607,  608. 
unless  intention  evinced  to  give  prior  legatee  a  life  interest  only,  607 

n.,  614. 
or  as  by  a  gift  to  another  ''at "  the  first  taker's  death,  606  n. 
by  another  gift  to  a  person,  whose  death  is  spoken  of,  "  to  be  at  his  own 

disposal,"  608. 
by  gift  of  income  only,  625. 
by  evidence  that  ulterior  legatee  is  to  take  some  benefit  in  all  events, 

609. 
but  not  by  circumstance  that  ulterior  legatees  are  children  of  prior 

legatee,  610. 
or  that  the  gift  over  confers  limited  interests,  with  remainders,  id. 
or  testator  speaks  of  the  death  in  question  happening  in  his  widov.^s 
lifetime,  611. 
2d,  where  prior  gift  is  future, 

to  death  before  period  of  distribution,  612. 
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DEATH  (Comfmued.) 

whether  distribiition  deferred  by  reason  of  a  prior  gift  for  life,  612. 
or  by  postponement  of  vesting,  id. 
or  by  express  postponement  of  payment,  id. 
whether  prior  legatee  die  before  or  after  testator,  613. 
same  words  referring  to  immediate  and  future  gifts  construed  distribu- 

tively,  614. 
held  to  refer  to  testator's   death,  by  force  of  reason  assigned  for  the 

bequest,  613. 
where  majority  appears  to  be  time  contemplated  for  payment,  gift  over 
referred  to  that  time  in  preference  to  death  of  tenant  for  life,  655,  658. 

OjtFT  OVER  IN  CASE  OF  DEATH  WITH  CONTINGENCY,  617  et  Seq. 

1st,  where  prior  legatee  dies  before  testator,  618. 

in  event  of  death  before  attaining  a  certain  age,  id. 
legacy  is  payable,  id. 
his  "  share"  becomes  payable,  619. 
share  to  which  she  "  was  entitled  "  at  her  decease,  620 ;  but  see  623. 
gifts,  to  a  class,  621. 
to  wife  for  life  with  remainder  to  nephews,  and  if  any  die  in  wi/^s 

lifetime  leaving  children,  to  such,  id. 
after  immediate  gift,  a  gift  over  if  any  die  before  their  shares 

"  become  due  or  payable,"  622. 
immediate  gift  to  children  living  at  testator's  death,  624. 
gift  over  to  personal  representatives  of  first  legatee,  id. 
though  not  substitutional,  625. 
after  immediate  gift,  626. 
first  legatee  being  a  married  woman,  id. 
substitution  of  children  of  first  legatees  dead  at  date  of  will,  628. 
after  Jife  estate,  to  be  sold  and  divided  among  a  class,  wifh  substi- 
tution of  children  of  "  such  of  them  as  should  be  then  dead,"  631. 
gift  over  to  issue  of  "such  of  them  as  shall  be  then  dead  leaving 

issue,"  632. 
where  death  of  parent  is  unknown  to  testator,  633. 
children  of  deceased  legatees  favored,  634. 
to  brothers  "  or  their  issue,"  and  no  brother  then  living,  635. 
to  class  living  at  stated  time  "  or  their  issue,"  636. 
to  children  now  living,  but  in  case  any  shall  be  dead  at  my  decease 

leaving  issue,  then  to  such  issue,  636. 
gift  over  of  w  liat  parent "  would  li  a  ve  been  entitled  to,'  if  living,  638. 
to  the  issue  "  of  said  children,"  639. 
"  of  the  same,"  id. 
after  primary  gift  to  persous  living  at  the  date  of  the  will,  640. 
Sd,  where  prior  legatee  dies  subsegaently  to  the  testator,  640. 

in  absence  of  express  words  death,  whether  before  or  after  testator, 

intended,  id. 
death  coupled  with  marriage,  and  leaving  children,  642. 

every  possible  event,  643. 
prior  gift  a  mere  life  interest,  644. 
death  restricted  by  context,  645. 
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to  tenants  in  common  with  gift  over  on  their  death  of  shares  which 

they  would  have  taken  "  if  living,"  646. 
on  arriving  at  certain  sjge  with  gift  over  on  death  before  testator, 

or  before  marrying  and  leaving  children,  647. 
to  sons  "to  be  paid"  at  testator's  death,  and  if  either  die  without 

issue  living  at  his  decease,  his  share  to  go  to  the  survivors,  id. 
referred  to  period  of  distribution,  648. 
contingency  restricted  to  such  period  by  context,  649. 
by  express  direction  to  distribute,  651. 
to  avoid  inconsistency,  654. 
by  direction  to  convey,  id. 
to  minority  of  life  tenant,  655. 
to  period  of  vesting,  656. 
"  payable,"  to  what  period  referable,  658  et  seq. 
express  provision  for  issue  of  legatee,  662. 
result  of  cases  stated,  667,  668. 
death  before  "  entitled  in  possession,"  667,  668. 
"  vesting,"  id. 
"  receiving,"  672,  631. 
without  actually  receiving,  678. 

where  part  only  received,  680. 
gift  over  of  unreceived  part,  681. 
death  "  before  the  execution  "  of  trusts,  682. 
without  leaving  issue,  683. 

construed  as  "having,"  id. 

or  "having  had,"  685. 
DEBTS, 

Bt  specialty, 

in  which  the  heirs  are  bound, 

payable  out  of  descended  land,  398. 
devised  land,  id. 
every  tenure,  399. 

and  whether  debtor  leave  an  heir  or  not,  398,  400  n. 
in  priority  to  debts  by  specialty  in  which  heirs  are  not  bound,  and  to 

simple  contract  debts,  400. 
but  this  priority  does  not  obtain  under  a  charge  contained  in  the  wiU,  id., 
and  must  be  relinquished  if  they  come  upon  equitable  assets,  445. 
Bt  specialty,  in  which  the  heirs  are  not  bound,  and 
By  simple  contbact, 

payable  out  of  real  estate  of  every  tenure,  399. 

after  debts  by  specialty  binding  the  heir,  400. 
by  what  words  charged  on  real  estate,  401  et  seq. 

See  Charge. 
charge  of,  authorizes  trustees  of  legal  estate  to  sell,  409  n. 
but  not  executors  who  have  no  estate,  id. 
AND  LESACIES,  Under  charge  of,  purchaser  need  not  see  to  payment  of  the 

the  legacies,  401. 
or  even  of  annuities,  401  n. 
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DEBTS  (Continued.)^ 

charge  of  includes  all  liabilities  to  which  the  personal  estate  is  liable,  id.  ; 

and  see  446  n. 
"  debts  I  have  contracted  "  includes  future  debts,  422. 

See  Assets — Charge — Exoneration — Fee  Simple. 

DEFAULT  OF  ISSUE. 

living  at  first  taker's  death,  239. 

when  referable  to  object  of  prior  devise,  241,  et  geq. 

meaning  of  words,  252  n. 

preceded  by  devise  to  children,  referential,  256. 

equivalent  to  default  of  such  issue,  id.,  257. 

so,  preceded  by  gift  to  first  and  otiier  sons  in  tail,  258. 

child  successively  in  fee,  259. 
without  leaving  issue  preceded  by  gift  to  children  in  fee,  id. 
referential  construction  rejected  in  such  case,  264. 

preceded  by  gifts  to  children,  and  on  their  death  without  issue,  over,  265. 
who  should  attain  twenty-one,  266. 
survive  first  taker,  267. 
■"  die  without  issue  to  attain  21,"  268. 

"without  leaving  issue  male,"  id. 
preceded  by  estate  tail  to  limited  number  of  sons  successively,  269. 
eldest  son,  270. 
by  life  estate  to  eldest  surviving  son,  271. 
implication  of  estate  tail  to  the  parent,  272,  et  seq. 

executory  devise  in  tail,  280. 
general  rules  as  to  construction  of,  281,  282. 
"general"  and  "particular"  intention,  283,  et  seq. 
constmction  in  devise  of  reversion,  287. 

whether  reference  to  subsisting  estate  tail,  288,  290. 
sons  by  existing  marriage,  289. 
as  aflfected  by  statute  of  Victoria,  292. 
introducing  gift  over  raises  cross-remainders,  352. 

DEFAULT  OF  SUCH  ISSUE. 

referable  to  objects  of  prior  devise,  241  n. 
especially  if  prior  limitations  are  in  tail,  id. 
or  to  children  and  their  heirs,  242  n. 
simply,  id. 
otherwise,  limitation  to  "  first  son,"  and  over  on  default  of  such  issue,  id, 

or  if  "  such"  explained  away  by  context,  id. 
where  special  limitations  precede,  243  n.,  248,  266. 
limited  to  failure  at  death  of  parent,  id. 
or  to  such  issue  as  he  should  appoint,  id. 
or  as  should  attain  twenty-one,  id. 
distinction  between  realty  and  personalty,  id. 
Tides  as  to  personalty,  244,  et  seq.  > 

preceded  by  bequest  to  children,  245. 

children  living  at  testator's  death,  id 
"  without'isBue  as  aforesaid,"  id. 
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DEFAULT  OF  SUCH  ISSUE  {Continued.) 

preceded  by  gift  to  issue  as  first  taker  should  appoint,  246.' 
referential  coustruction  rejected  in  executory  trust,  id. 

how  favored,  247,  248. 
gift  over  on  death  without  issue  then  living,  249,  250. 
rulee  as  to  really,  25 1,  et  seq. 

irrespective  of  estate  given  by  preceding  deVise,  252. 
preceded  by  gift  to  children  in  fee,  id. 

daughters  for  life,  id. 

sons  in  tail  male,  253. 

for  life,  id. 

and  daughters  in  fee,  id. 
effect  of  context  showing  estate  tail  intended,  254. 
following  gift  to  any  class  of  issue  in  fee  refers  to  failure  of  class  coming^ 

into  existence,  252  n. 
following  a  devise  to  single  child,  refers  to  failure  of  e^itate  to  that  child,. 
255. 
to  first  and  other  sons  and  their  heirs,  refers  to  failuf  e  of  such  heirs. 
(of  the  body),  254. 
introducing  gift  over  raises  cross-remainders,  353,  356,  359,  364. 
"as  aforesaid"  equivalent  to  "such,"  id. 
excluded  by  context,  256. 
intended  by  "default  of  issue,"  when,  id. 
effect  of  statute  of  Victoria,  293. 

DELAWARE  STATUTES. 
estate  tail,  89  n. 

foreign  wills  and  probate,  727  n.,  728  n. 
power  to  make  wills,  734  n. 
dower,  735  n. 
charitable  uses,  742  n. 
after-acquired  realty,  743  n. 
devise  to  or  byaliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  757  n. 
signature  for  testator,  764  n. 
position  of,  765  n. 
attestation  of  wills,  770  n. 
gift  to  witness,  779  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

and  issue,  786  n. 

birth  of  issue,  784  n.,  786  n. 
4      change  of  circumstances,  790  n. 

subsequent  will,  codicil,  &c.,  793  n. 

cancellation,  &o.,  id. 
general  devise  passes  entire  estate,  800  n. 
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i)EMONSTEATIVE  LEGACY,  what,  523  n. 

"DESCENDANTS,"  a  word  of  purchase,  107  n.,  108  n. 

limilation,  202  n. 

DIE  WITHOUT  ISSUE, 
Befm-e  1  Vict.,  c.  26, 

refers  to  indefinite  failure  of  issue,  whether  applied  to  realty  or  personalty, 

296,  297  n. 
exception,  where  testator  having  no  iiisue  devises  property  on  failure  of  issue 
of  himself,  301,  305. 

with  devise  over  for  payment  of  debts,  305       ^ 
where  power  of  appointment  precedes,  implying  a  gift  to  issue 
of  donee  living  at  his  decease,  336. 
Bestrained  to  mean  die  without  issue  at  death, 

1.  Eealty,  306  et  seq. 

die  without  issue  living  at  tlie  the  time  of  death,  312. 

and  under  twenty-one,  308. 
or  under  or  over  any  particular  age,  id. 
or  coupled  with  any  other  contingency,  personal  to  firet  taker,  309, 

325  n. 
not  by  gift  over  in  case  issue  die  under  given  age,  310. 
eflfect,  where  joined  with  collateral  event,  as  death  without  issue  in 
lifetime  of  A,  id. 

different  constructions  in  such  case,  id.,  311. 
by  charge  of  legacies  to  be  paid  on  deaih,  313. 

at  thS  disposal  of  the  prior  devisee,  819 ; 
but  see  336. 
'  gift  over  to  persons  then  surviving,  315. 

all  the  gifts  over  being  for  life,  317,  318.         ^ 
gift  over  "  on  "  decease,  320. 

"  at "  decease,  321 ;  but  see  326. 
not  by  gift  over  "  after  "  decease,  321,  325. 
distinction  where  prior  devise  is  in  fee  simple,  322. 

for  life  only,  323,  325. 
introducing  gift  over,  raises  cross-remainders,  353. 

2.  Personalty,  306  n. 

die  without  issue  and  under  twenty-one,  327. 
by  gift  "after"  decease,  328. 
not  by.gift  "  after  him,"  329. 
by  gift  "  at  "  or  "  on  "  his  decease,  330. 

word  "then"  interposed  between  limilations  has  no  effect,  id. 
where  gift  over  involves  a  personal  trust,  331. 
is  to  survivors,  333i 
except  where  words  of  limitation  added  to  gift  to  survivors, 

334. 
not  where  gift  over  to  persons  surviving  the  person  whose 
failure  of  issue  is  referred  to,  335. 
Since  1  Viet-i  c.  26, 

restrained,  in  al!  c  ases,  to  mean  die  without  issue  at  death,  340. 
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DIE  WITHOUT  ISSUE  (Gontmued.) 

but  does  not  apply  to  expression  "  die  without  heirs,"  or  "  heirs  of  the  body," 

341. 
construction  is  not  altered  where  die  without  issue  would  not  previously 
have  been  taken  indefinitely,  342. 
1  Vict.,  B.  26,  applicable  to  personalty  as  well  as  realty,  841. 

DIE  WITHOUT  HAVING  ANY  CHILD,  gift  over  upon,  good,  351. 
See  Death. 

DIE  WITHOUT  LEAVING  ISSUE,  gift  over  if  ancestor, 

following  devise  to  any  class  of  issue  in  fee  refers  to  failure  of  that  class,  259 

et  seq. 
where  not  simply  so  referable,  refers  to  failure  of  issue  of  every  degree  at  death, 

264. 
applied  to  realty  refers  to  indefinite  failure  of  issue  in  wills  before  1  Vict.,  298. 
personalty,  refers  to  failure  of  issue  at  death,  id. 
both  comprised  in  one  devise,  indefinite  as  to  real,  restricted  as  to 
personal  estate,  .SOO. 
when  word  "  leaving  "  supplied,  300  n. 

applied  to  realty  restrained  by  addition  of  the  words  "  behind  him,"  312. 
See  Death — Default  op  Issue. 
DISABILITIES  of  testator,  702  n. 
DISINHERITANCE  OF  HEIE,  testator's  right  as  to,  733  n. 

DISTEIBUTION,  effect  of  words  of, 

when  superadded  to  devise  in  remainder  to  heirs  of  body,  144,  el  seq. 
gift  to  A  and  his  issue,  204,  206. 
■»  devise  in  remainder  to  issue,  id.,  id. 

bequest  in  remainder  of  personalty  to  heirs  of  body,  377. 
See  Absolute  Interest — Estate  Tail. 
"  DIVIDED,"  "  DISTRIBUTED,"  imply  tenancy  in  common,  9. 
DOMICILE,  change  of,  affecting  question  of  execution,  723  n. 

DOWER,  remainder-man  takes  subject  to,  under  the  rule  in  Shelley's  Case,  136. 
election  as  to,  703  n.,  734  n. 

American  statutes  as  to,  734  n. 

DISTRICT  OF  COLUMBIA  STATUTES, 
lex  loci  as  affecting  execution,  723  n. 
dower,  739  n. 

what  estate  devisable,  741  n.  i 

executory  and  contingent  iiiteiesls  devisable,  id. 
after-acquired  realty,  742  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
estates  puir  autre  vie  devisable,  747  n. 
testamentary  age,  748  n.,  749  n. 

guai'dian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  752  n. 
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nuncupative  wills,  757  n. 
signature  for  testator,  764  n. 

acknowledgment  of,  768  n. 
position  of,  id.,  769  n. 
holograph  wills,  767  n. 
attestation  by  mark,  768  n, 
competency  of  witness,  775  n. 
soldiers'  and  sailors'  wills,  774  n.     ' 
gift  to  witness,  77  6  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n, 
revocation  by  birth  of  issue,  784  n. 

after-born  child,  id. 

omission  of  child,'  785  n. 

marriage  and  issue,  786  n. 

change  of  circumstances,  790  n. 

subsequent  will,  codocil,  &c.,  793  n. 

cancellation,  &c.,  id. 

subsequent  conveyance,  797  n. 
revival  of  revoked  will,  796  n. 
lapse,  798  n. 

will  executes  power,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 


""  EACH,"  indicates  tenancy  in  common,  10. 

ELDEST  ISSUE, 

devise  to  A  and  his,  an  estate  tail,  203  n. 
JELECTION  OF  WIDOW,  703  n. 

JENGLISH  STATUTES, 

applicability  in  U.  S.,  721  n. ;  and  see  vol.  I.,  382  n. 

27  Hen.  VIII.  (statute  of  uses),  50. 

12  Car.  11.,  c.  24,  §  8  (testamentary  guardians),  750  n. 

29  Car.  II.,  c.  3  (frauds),  756  n. 

3  and  4  W.  &  M.  (heirs  and  devisees),  398. 

47  Geo.  III.,  v;.  74  (real  estate  liable  for  debts),  399. 

55  Geo.  III.,  c.  192  (copyholds),  73. 

1  Will.  IV.,  c.  47,  §  12  (trustees'  estates),  61,  398. 

3  and  4  Will.  IV.,  o.  106,  456.     . 

c.  74,§  24  (husband  and  wife),  12L 
c.  105  (dower),  136  n. 
1  Vict.,  i;.  26  (statute  of  wills),  text,  721  et  seq. 

as  to  specific  and  residuary  devises,  433. 

2  4,  (surreritier  of  copyholds,)  73. 

?  28,  (words  of  limitation,)  47,  232. 

i  29,  ("die  without  issue,")  189,  292,  340,  366,  392. 
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U  30,  31,  (estate  of  trustees,)  78,  85,  86. 
§  32,  178. 
1  and  2  Vict.,  c.  110  (execution  creditors),  448  ^ 

8  and  9  Vict.,  c.  106,  i  8  (enrolled  conveyances),  137 . 
13  and  14  Vict.,  c.  60,  (estate  of  trustees),^61. 
15  and  16  Vict.,  u.  55  (estate  of  trustees),  61. 
17  and  18  Vict.,  u.  113  (mortgage  debts)  466,  469,  483,  485. 
23  and  24  Vict.,  u.  35,  J  21  (assignments  of  chattels  real)  74. 
30  and  31  Vict.,  c.  69,  (exoneration  from  debts),  487. 

32  and  33  Vict ,  c.  46  (real  estate  liable  for  debts),  400,  445,  536. 

33  Vict.,  e.  14,  J  2  (power  of  aliens  to  take  by  devise),  743  n. 
'    37  and  38  Vict.,  c.  37  (appointments  under  power),  19. 

38  and  39  Vict.,  v;.  77,  §  10  (real  estate  liable  for  debts)  400  n. 
40  and  41  Vict.,  o.  34  (exonaration  from  debts),  488. 
c.  33  (contingent  remainders),  119  n. 

"ENTITLED," 

to  legacy  in  remainder,  gift  over  on  death  before,  referred  to  death  of  testator,  668- 
See  Payable. 

ENTITLED  IN  POSSESSION,  held  equivalent  to  "  payable,"  668. 
See  "  Payable." 

ENTIEETIES,  tenancy  by,  created  by  gift  to  husband  and  wife  simply,  2. 
neither  tenant  can  separately  affect  the  estate  of  the  other,  id. 
See  HtrsBANDAND  Wipe — Estate  tail. 

"  EQUALLY,"  "  to  be  equally  divided,"  "  in  equal  shares,"  create  tenancy  in  com- 
mon, 9,  10. 
as  affecting  rule  in  Shelley's  case,  108  n.,  and  see  Estate  tail — Rule  in  Shel- 
ley's Case. 

EQUITABLE  INTEREST, 

devise  of,  to  use  of  A  in  trust  for  B,  what  interest  A  has,  75.  / 

rule  in  Shelley's  case,  applies  to,  111. 

EQUITABLE  A.SSETS, 

distributable  jjari passu,  among  all  creditors,  445. 
distinction  as  to  judgment  creditors,  448. 
separate  estate  of  feme  coverte  is,  446  n. 
See  Assets. 

ESTATE, 

devise  of,  carries  the  fee,  33,  217  n.,  274. 

though  joined  with  words  of  locality,  33. 

or  occupancy,  36. 
immaterial  that  used  in  other  place,  where  it  cannot  give  a  fee,  37. 

or  that  elsewhere  nsed,  with  an  express  devise  in  fee,  38. 
word  must  occur  in  very  words  of  gift,  39. 
used  in  introductory  clause,  effect  of,  40. 

does  not  apply  to  more  than  one  devise,  where  there  is  a  new  description  of  sub- 
ject, 41. 
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restrained  where  there  are  successive  limitations  of  "  esta'e/'  42. 
and  see  Feb  Simple — Life  Estate — Trustee. 

ESTATE  TAIL, 

wliat  words  create,  89. 

not  enlarged  by  hahendum  in  fee,  89  n. 

or  recital  of  fee  given,  id. 
applied  to  personalty  vest  absolute  estate,  90  n. 
American  statutes,  89  n. 
created  in  A  by  direct  devise  to  A. 

and  his  lieirs  male,  90,  107  n. 

and  his  right  heirs  male  for  ever,  90. 

and  his  heirs  by  particular  wife,  id. 

et  heredibits  suis  legitime  procreatis,  91. 

and  his  heirs,  and  not  to  sell  till  third  generation,  id. 

and  tlie  heir  of  his  body,  id. 

and  snch  heir  of  liis  body  as  shall  survive  him,  92,  108  n. 

and  his  heir  male  attaining  twenty-one,  92. 

and  the  next  heir  of  his  body,  id.  . ' 

and  his  issue,  94.    See  Issue. 

and  his  offspring,  id.,  107  n. 

and  his  family  according  to  seniority,  id. 

and  his  heirs,  shown  by  context  to  mean  heirs  of  his  body,  id.,  106  n. 

and  his  heirs  or  A  simply,  and  if  he  die  without  heirs  of  his  body  or  issue,  95. 

and  his  heirs,  and  if  he  die  without  heirs  to  a  person  in  line  of  descent,  96. 

of  lands  to  be  purchased  and  settled  on  A  and  the  heirs  of  his  body,  128. 

a  proper  entail  to  be  made  on  his  male  heir,  qu.,  129. 

and  their  heirs  lawfully  begotten,  105  n. 

and  their  children,  their  heirs  and  assigns,  id. 

after  his  death  to  the  heirs  male  of  his  body,  id. 

and  his  lawful  heirs,  id. 

and  her  heirs  forever  thereafter,  id.,  108  n.  ' 

and  her  oldest  male  heir,  105  n. 

atter  his  decease  to  his  eldest  son,  id. 

and  his  heirs,  if  he-has  any  at  his  death,  id. 

and  his  heirs  by  his  present  wife,  id. 

or  his  heirs,  106  n. 

to  A,  his  children  or  grandchildren,  id. 

and  his  children,  id. 

on  death  "  without  children,"  over,  id. 

at  his  death  to  his  lawful  issue,  107  n. 

if  he  leave  lawful  issue,  id. 

so  through  words  of  limitation  repeated,  139. 

or  superadded,  140. 

and  his  heirs  male  and  their  heirs  male,  139. 

or  female,  143. 
and  their  heirs,  140. 

and  the  heirs  of  his  body  and  their  heirs,  id. 

and  assigns,  142  n. 
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and  the  heirs  of  his  body  and  their  executors  and  assigns,  142  n. 

descendants,  id. 
and  his  heirs  or  issue,  and  their  assigns,  as  tenants  in  common,  145  n. 
and  the  heirs  of  his  body,  their  heirs  and  assigns  forever  as  tenants  in  com- 
mon, 153. 
and  his  issue  and  their  heirs  as  tenants  in  common,  145  n. 
and  his  heirs  as  tenants  in  common,  and  their  respective  heirs  and  assigns 

forever,  143  n. 
and  his  male  children  to  be  equally  divided  among  them  and  their  heirs  for- 
ever, 143  n. 
and  the  heirs  of  his  body  forever  as  tenants  in  common  and  not  as  joint 

tenants,  145. 
and  the  heirs  of  her  body  "whether  sons  or  daughters,"  as  tenants  in 

common,  id.  . 

and  his  issue  as  tenants  in  common,  145  n. 

and  his  heirs  or  issue  according  to  the  statute  of  distributions,  id. 
after  his  decease  to  tlie  heirs  of  his  body  as  tenants  in  common,  150. 
,       to  the  heirs  of  his  body  in  such  shares  as  he  should  appoint,  and  in 
default  of  appointment,  as  tenants  in  common,  and  if  but  one  child,  to 
such  child,  146-150. 
and  the  heirs  of  his  body  to  be  equally  divided  amongst  them  share  and 

share  alilje,  150 ;  but  see  150  n.,  154. 
«o  of  an  "estate"  to  the  heirs  of  his  body  forever  equally  share  and  share 

alike,  152, 
^fter  his  death  to  his  issue  share  and  share  alike  for  life,  "  as  far  as  may  be 

allowed  by  statute,"  171  n. 
and  his  heirs  mjile  who  shall  attain  twenty-one  and  to  his  heirs  and  assigns 

forever,  152. 
and  the  heirs  of  his  body,  they  to  assume  testator's  name,  141. 
effect  of  trust  interposed  to  preserve  contingent  remainder,  id.,  150. 

words  of  modification  inconsistent  with  estate  tail,  144. 
Jor  life  with  remainder  to  the  heir  of  his  hodj  foreoer,  94,  105  n.,  107  n. 

next  or  first  male  heir,  92. 
for  life,  with  remainder  to  heirs  of  his  body  and  heirs  of  their  bodies,  139. 

their  heirs,  108  n.,  109  n., 
140,  et  seq. 

and  assigns,  109  n. 
notwithstanding  direction  that  heirs  of  the  body  shall  assume  name,  141. 
for  life,  with  remainder  to  heirs  of  his  body  as  tenants  in  common  and  their 

heirs,  144,  et  seq. 
for  life,  with  remainder  to  heirs  of  his  body  in  strict  settlement,  172. 
See  Strict  Settlement. 

and  his  children,  there  being  no  children  at  the  time  of  the  devise,  175. 

and  in  some  cases  though  there  are  children  at  the  time,  179,  182. 
for  life,  with  remainder  to  such  son  as  he  shall  have,  189. 

and  should  he  have  a  child,  to  such  child,  192. 
and  her  heirs  if  she  have  a  child,  if  not,  over,  195. 
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for  life,  with  remainder  to  the  first  son  of  his  body  in  tail  male  successively, 

and  for  want  of  such  issue,  over,  197,  209.  i 

for  life,  and  to  his  eldest  son  after  his  death  (with  context),  198,  199. 
"  the  elder  son  always  to  be  preferred  to  the  second  or  yopnger  son,"  170.. 
and  his  issue,  107  n.,  200. 

next  or  eldest  issue,  203. 
issue  living  at  his  death,  204. 

as  tenants  in  common,  107  n.,  204,  205. 
and  the  heirs  of  such  issue,  107  n.,  207. 
for  life,  with  remainder  to  his  issue,  171  n.,  208. 

and  the  heirs  of  their  bodies,  209. 
male  and  their  heirs,  211. 
and  their  heirs,  107  n.,  210,  212. 
and  assigns,  213. 
male  and  their  heirs,  214. 
as  tenants  in  common  and  in  default, 

over,  217. 
jointly  to  inherit,  218. 
as  he  should  appoint  and  in  default,. 

over,  220. 
equally  and  in  default,  over,  id.,  228. 
and  after  their  respective  deaths  to  be- 
equally  divided,  224. 
as  tenants  in  common  in  fee,  227. 
to  children  for  life  with  remainder  to  issue,  after  interposed  trust  for  con- 
tingent remainder,  and  in  default,  over,  229.  ^ 
remainder  to  issue  as  A  should  appoint,  and  in  default  of  appointment 

equally,  and  if  only  one,  to  such  child,  and  in  default,  over,  231. 
general  rules,  id. 

for  life,  with  remainder  to  his  issue  as  tenants  in  common  or  any  other 
modification  superadded,  before  statute  1  Vict.  c.  26,  282. 
but  not  since,  id. 
for  life  with  remainder  to  his  is.sue,  and  if  he  die  without  issue,  at  his  death,, 

228. 

first  and  other  sons  successively  and  their  heirs^ 

and  for  default  of  such  issue,  over,  214,  253. 

effect  of  gift  over  in  default  of  issue,  90,  214. 

created  in  A  and  B,  by  devise  to  them  .jointly, 

for  their  lives,  remainder  to  the  heirs  of  their  bodies. 

if  A  and  B  are  husband  and  wife,  they  take  by  entireties,  120,  138.- 
persons  who  may  lawfully  marry,  they  take  as  joint  tenants,  id.     - 

not  lawfully  marry,  they  take  joint  life  estates,  and 
several  inheritances,  137. 
See  Implication— Die  Without  Issue— Default  op  Issue— Die  Without' 
Leaving  Issue. 
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estate  in  fee  eiU  down  to, 

by  devise  over  if  A  die  without  issue  or  heirs  of  his  body,  95. 

heirs  to  person  in  line  of  descent  96. 
gift  to  issue  successively,  254. 
with  cross  remainders,  by  devise  to  two  or  more,  and  if  both  or  all  die  with- 
out issue,  over,  360. 
■estate  for  life  enlarged  to, 

by  gift  over  if  A  die  without  issue,  269,  ei  seq. 
not  by  gift  over  if  he  die  without  issue  living  at  death,  361. 
notwsthstanding  express  contingent  devise  in  tail,  366. 
effect  of  1  Vict.,  u.  26,  I  29,  in  these  eases,  292,  364. 

where  devise  to  A  for  life,  remainder  to  a  limited  number  of  sons,  and  in 
default  of  issue  over ;  A  takes  an  estate  tail  in  possession  or  in  remainder , 
269,  et  seq. 
See  Die  Without  Issue — Fati  tie  of  Issue. 
inot  created  in  A  by  devise  to  A, 
and  his  lawful  heirs,  91. 

and  the  next  or  first  heir  of  his  body  and  his  heirs,  92,  94. 
contra,  and  the  heirs  of  his  body/oreiier,  94,  105  n. 
for  life,  remainder  to  the  heir  male  of  his  body  during  his  life,  id. 
and  his  lieirs,  or  to  A  simply,  and  if  ho  die  without  Iieirs  of  his  body  or  issue 

under  twenty-one,  or  in  lifetime  of  B,  96  n. 
and  his  heirs,  and  if  he  die  without  h«irs  to  a  stranger  in  blood,  97. 

or  to  several,  one  of   whom  is  o, 
stranger,  id. 
and  the  heirs  of  his  body,  followed  by  remainder  to  him  in  fee,  id. 
for  life,  remainder  to  heirs  of  body  of  A  and  B  (not  his  wife,)  119. 
{feme  coverte)  for  life,  remainder  to  heirs  on  body  of  A  by  husband,  id.,  121. 
and  the  heirs  of  bodies  of  A  and  wife,  122. 

to  be  settled  on  A  and  his  issue  or  successors,  125,  126;  but  see  129. 
to  be  conveyed  to,  for  separate  use  for  life,  remainder  to  heirs  of  her  body, 

125. 
to  be  settled,  see  123,  et  seq. 
for  life,  with  remainder  to  his  heirs  male  and  their  heirs  female,  143. 

and  the  heirs  of  their  bodies,  semi.,  215 
216. 
heirs  of  her  body,  as  well  females  as  males,  and  their  heirs  and  assigns  for- 
ever, to  be  equally  divided,  share  and  share  alike,  as  tenants  in  common, 
154  ;  but  see  150,  155. 
without  any  respect  to  seniority,  156. 
as  tenants  in  common,  and  if  such  issue  die  under  twenty-one,  over, 

157  ;  but  see  158,  159. 
share  and  share  alike,  and  in  default  of  issue  by  ttetator,  over,  161. 
share  and  share  alike,  164. 
trust  to  convey,  same  construction,  165. 
■explanatory  words  showing  children  intended — 
,  "  that  is  to  say,"  first  and  other  sons,  165. 

"and  so"  after  limitation  to  sotis,  166. 
"  such  sons,"  169. 
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"  if  more  children  than  one,"  1 66. 

"in  manner  aforesaid"  after  prior  mention  of  children,  167. 
in  such  shares  as  "  their /otAer  "  shall  appoint,  168. 
at  or  after  his  death,  171  u. 

to  his  issue  in  tail,  id. 

their  heirs  and  assigns  forever,  id. 
as  tenants  in  common,  id. 
and  their  heirs  as  tenants  in  common,  id. 
according  to  ihe  statute,  id. 
to  the  heirs  of  his  body,  their  heirs  and  assigns,  as  ten- 
ants in  common,  id. 
descend  to  her  children,  id. 
"reversible  to  her  children,"  id. 
o  be  handed  down  to  her  children  in  fee  simple  as  tenants  in  common,  she 
^  only  to  enjoy  income  for  life,  172  n. 

remain  free  for  his  children  or  heirs,  id. 
her  male  heir  B,  if  then  living,  id. 
future  heirs,  id. 
heirs  born  and  to  be  born,  id. 
A  and  B,  and  at  their  death  to  their  heirs  in  fee  forever,  id. 
^  and  their  heirs,.id. 

'  A,  B  and  C,  and  the  survivor  and  the  heirs  of  tlieir  bodies  respectively, 

A  dying  before  testator  and  leaving  lieirs,  id. 
«uch  children  and  in  such  shares  as  A  sliail  appoint,  and  in  default  of 
appointment  to  the  heirs  of  his  body,  their  heirs,  &o.,  and  in  default 
of  issue,  over,  qucere,  162. 
issue  female,  and  the  heirs  of  their  bodies,  215. 
and  amongst  his  issue,  and  in  default,  over,  2IC. 
issue,  and  in  case  none  attain  twenty-one,  over,  219. 

to  be  divided  among  them  as  A  think  fit,  and  in  default,  over,  221. 
and  their  respective  heirs  as  A  shall  appoint,  and  in  case  none 

attain  twenty-one,  over,  id. 
in  such  manner  as  he  shall  appoint,  225. 
as  tenants  in  common  in  fee,  id.,  227. 
by  any  future  wife  in  fee,  and  in  default,  over,  226. 
<!hildren  and  survivors  for  life,  and  then  to  their  issue  and  the.heirs  of  their 

bodies,  with  cross-remainders,  230. 
.general  rules,  231. 

for  life,  with  remainder  to  heirs  of  his  body,  where  heirs  of  body  explained 
to  mean  "sons,"  "children,"  &c.,  IQS etseq. 
See  Strict  Settlement. 
for  life,  with  remainder  to  his  eldest  son,  198,  199. 
issue,  203,  208. 

and  his  heirs,  207. 
issue  female,  and  the  heirs  of  their  bodies,  215. 
in  fee  as  tenants  in  common,  or  in  any 
other  modified  manner,  205,  232. 
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for  life,  -with  remainder  to  hia  issue  simply,  as  tenants  in  common,  or  in  any- 
other  modified  manner,  since  stat.  1 
Vict.  c.  26,  but  not  before,  232. 
where  issue  explained  to  mean  "child- 
ren," "sons,"  &c.,  233. 
any  class  of  issue,  or  a  single  child,  for  life  or  la 
fee,  and  for  default  of  such  issue  over,  252  et  seq. 
any  class  of  issue  in  fee  or  tail,  and  for  default  of 
issue  of  A.  over,  254. 
same,  with  gift  over  on  death  without  leaving  issue,  257. 
nor  in  A.  and  his  wife,  by  settlement  to  the  use  of  them  and  their  issue,  107  n. 

ESTATE  TAIL  (GENEBAL), 

what  will  cut  down,  to  estate  tail  special,  98. 

ESTATE  TAIL  AFTEB  POSSIBILITY,  &c. 

woman  tenant  in  tail  special  not  reduced  to,  till  husband  dead  nine  months,  122.. 

EXECUTION  OF  WILLS,  702  n. 

EXECUTOEY  INTEEESTS,  devisable,  741  n. 

EXECUTOEY  TEUST, 
what  is,  122. 

Shelley's  (Jose  not  applicable  to,  id. 
effect  towards  creating,  of  direction 

for  limitation  to  trustees  to  preserve,  1 23,  128. 

sale  of  part  of  lands  and  to  settle  rest  without  power  to  bar  entail,  124. 

limitation  of  life  estate  without  impeachment,  124. 

settlement  as  counsel  should  advise,  125. 

limitation  to  separate  use,  id. 

settlement  on  A.  and  his  issue  or  successors,  id.,  126. 

distinction  whether  lands  to  be  purchased  are  devised  directly  or 

not,  126,  127. 
distinction  whether  settlement  is  directed  on  issue  or  heirs  of  body,, 

128,  129. 
distinction  between  marriage  articles  and  wills,  128,  131. 
for_trust  for  A.  for  life,  and  to  convey  to  her  heirs,  125. 
proper  entail  to  be  made,  129. 
tenants  in  tail  to  have  power  to  charge,  131. 
to  be  entailed,  130. 
convey,  1H4. 

settle  on  A.  for  life  with  remainder  to  the  heirs  of  his  body,  132. 
for  strict  entail,  134.  , 

dii'ecting  settlement  on  A.  for  life,  with  remainder  to  first  and  other  sons  of 
particular  marriage  in  tail,  and  in  default  of  issue  over,  authorizes  lim-  ' 
iting  remainder  in  tail  to  A.,  282. 
express  direction  to  limit  cross-remainders  does  not  exclude  implied  cross- 
remainders  in  another  event,  347. 
cross-remainders  more  readily  raised  under,  than  in  direct  devises,  363. 
construction  of,  to  settle  chattels  to  go  along  with  realty  as  far  as  law  wilR 
allow,  392. 
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See  Cross  Executoby  LiMiiATioisrs — Ciiattel. 
EXEMPTION— See  Exoneration. 
EXONERATION, 

Right  to,  op  specific  legatee  or  devisee  on  incumbered  property  in 

SEVERAl.  CASES  OF, 

mortgaged  lands  before  17  and  18  Vict.,  c.  113,  466. 

chattels,  id.,  467. 
leaseholds  in  respect  of  arrears  of  head-rent,  466. 
of  renewal  fines,  467. 

covenant  to  build,  id. 
not  in  respect  of  dilapidations,  id. 
shares  in  company,  where  payments  were  due  by  testator  to  make  him  com- 
plete shareholder,  468. 
otherwise  not,  id. 

refusal  of  legacies  frees  from  the  burden  attached  to  it,  469. 
clear  words  are  necessary  to  negative  right  to  exoneration,  id. 
out  of  what  funds, 

1.  General  personal  estate,  471. 

2.  Lands  devised  in  trust  to  pay  debts,  id. 

3.  Descended  lands,  id.,  493  n. 

4.  Lands  devised  charged  with  debts,  including  the  mortgaged  property 
(if  charge  be  general),  472. 

not  out  of  specific  legacies,  id. 

or  devises,  473. 
nor  pecuniary  legacies,  id. 
the  right  is  not  negatived, 

by  devise  of  the  mortgaged  property  subject  to  mortgage  debt,  470. 

'  afier  payment  of  all  debts,  469  n. 
apportioning  mortgage  debt  between  specified  parts  of  mortgaged 

property,  471. 
upon  trust  to  sell  and  pay,  id. 
to  A.,  he  paying,  id. 
the  right  does  not  exist, 

where  the  lands  have  come  to  the  testator  cum  onere,  474,  477. 
by  desiicnt  or  devise,  414. 

purchase,  id. 
unless  he  has  adopted  the  debt,  id. 
where  charge  is  a  provision  by  way  of  settlement,  nrtwitlistanding  cov- 
enant to  pay,  483. 
seeus  wliere,  after  mortgaging,  lands  are  settled  and  settler  covenants 

to  pay,  484. 
where  money  is  raL^ed  by  tenant  for  life  under  a  power  to  charge,  id. 
effect  in  such  case  of  intermediate  limitations  failing,  id. 
where  the  testator's  personal  estate  did  not  receive  a  benefit,  477. 
but  the  converse  proposition  is  not  true,  483. 
adoption  of  the  debt  not  inferred  from 

giving  a  bond  or  covenant  on  a  transfer,  475. 
creating  new  equity  of  redemption,  id. 

3g 
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EXONEBATION  {antinued). 

raising  rate  of  interest,  id.,  474  n. 
farther  advance  to  pay  arrears  of  interest,  475. 
charge  by  testator  in  his  will  of  his  debts,  477. 

mortgage  to  secure  debts  or  legacies  of  land  devised  or  descended,  sub- 
ject to  debts,  id. 
covenant  with  vendor  to  pay  or  indemnify  him,  477,  478,  483. 
adoption  of  the  debt  is  inferred  from 

breaking  up  one  mortgage  into  two,  and  covenant  to  pay,  476,  but 

see  475. 
general  devisee  and  legatee  entering  on  mortgaged  estate,  476. 
further  advance  and  covenant  to  pay  the  whole,  id.,  479. 
covenant  with  mortgagee,  on  purchase  from  mortgagor  and  mortgagee, 

to  pay  mortgage  debt,  479. 
where  debt  forms  part  of  the  price,  and  not  merely  equity  of  redemp- 
tion is  bought,  478  n.,  480-483. 
£lGET  or  Heib  to,  is  confined  to  funds  which  are  generally  liable  to  debts 
before  descended  estates,  474. 
See  Assets. 
As  TO  Mortgaged  Lands  since  17  and  18  Vict,  u.  113. 
statement  of  the  act,  469,  485. 
apportionment  among  different  properties,  489. 
Act  applies 

where  crown  takes  personalty  as  hoTia  vacantia,  490. 
to  equitable  mortgages,  with  memorandum  of  deposit,  486,  488. 
to  copyholds,  but  not  leaseholders,  486,  488. 
against  an  heir,  though  mortgage  was  made  before  1855,  490. 
notwithstanding  a  direction  to  executors  to  pay  debts,  486  n. 
or  to  pay  all  debts  "on  bond  and  mortgage,"  470  n. 
Act  does  not  apply 

where  residue  is  given  subject  to  mortgage  and  other  debts,  486. 

or  on  trust  for  payment  of  debts,  id. 
to  liens  for  unpaid  purchase  money,  id.,  but  see  487,  488. 
so  as  to  "  affect "  persons  claiming  under  any  will  or  document  made 
before  1855,  490. 

construction  hereof,  491. 
"  to  chattels  personal,  id. 
J5y  Later  Statutes, -486,  488. 

-OF  general  personal    estate    PROM    PRIMARY    LIABILITY    TO  DEBTS  AND 
LEGACIES,  517. 

need  not  be  by  express  words,  but  necessary  implication,  491  u.,  495  n. 
parol  evidence  inadmissible  to  show  intention,  496. 
relative  amount  of  debts  and  personalty  not  to  be  looked  at  to  show,  id. 
ceases  with  the  object  of  the  exoneration,  492  n. 

NOT   EFFECTED  AS  AGAINST  THE  REAL  ESTATE  BY 

charge  of  debts  on  land,  493,  512. 

devise  on  trust  for  sale,  and  payment  out  of  the  proceeds,  494,  630. 

charge  on  property  generally,  492  n. 

creation  of  term  for  payment,  495. 
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EXONERATION  (Oontmued.) 

devise  to  A  "  he  paying,''  493  n,  495. 

charging  land  with  debts,  fur&Tal  and  testamentary  expenses,  497. 
but  exoneration  favored  thereby,  500. 

general  charge  on  land,  and  express  charge  upon  personal  estate  of  pay- 
ments to  which  it  was  already  liable,  id. 

cliarge  of  funeral  expenses  on  land,  and  apportionment  of  changes  on  several 
portions  of  it,  501. 

whether  the  legatee  be  also  executor,  504,  505. 

which  however  favors  the  conclusion,  504. 
or  not,  506. 

in  favor  of  next  of  kin  taking  by  failure  of  bequest,  517. 

distinction  between  foregoing  cases  and  charge  on  realty  of  specific  sums 
whereof  there  is  no  distinct  gift,  id. 

charge  on  particular  fund  does  not  change  the  order  in  which  remaining 
funds  expressly  exempted  are  applicable,  525. 

but  a  fund  not  included  in  the  express  exemption  is  first  applicable  after 
exhausting  primary  fund,  526. 

devisee  of  land  charged  is  primarily  personally  liable,  494. 

EFFECTED   AS  AGAINST  THE  BEAI.   ESTATE  BY 

charge  of  debts,  funeral  and  testamentary  expenses  on  land,  and  bequest  of 
"all  the  personal  estate"  (as  distinguished  from  "residue"),' 507,  511. 

mixed  fund  of  realty  and  personal  residue  for  payment  of  debts  and  bequest 
of  all  the  personalty  by  codicil,  512. 

devise  to  sell  and  pay  debts,  and  add  residue  of  proceeds  to  personalty,  513. 

direction  that  personalty  shall  come  clear  to  legatee,  id. 

to  apply  proceeds  of  real  estate  in  part  payment  of  debts,  id. 

by  providing  estate  A.  as  primary  fund,  and  charging  estate  B.  with  the 
deficiency,  if  any,  id. 

charging  real  estate  with- some  of  the  expenses  generally  incident  to  the  per- 
sonal estate,  514. 

specific  bequest  of  all  the  personalty,  491  u. 

in  favor  of  legacy  charged  on  the  land,  494  n. 

in  favor  even  of  residuary  and  intestate  personalty  if  executor  directed  to 
pay  out  of  a  particular  property  or  fund,  495  n. 

particular  fund  charged  with  particular  legacy,  523. 

in  fa-wor  of  next  of  kin,  provided  the  will  contained  no  bequest  of  person- 
alty, 517. 

trust  to  pay  particular  debts  out  of  realty,  whether  they  are  independently  a 
charge  on  land,  519. 
or  not,  520. 

of  particular  debt  already  secured  on  realty,  521. 

charge  of  land  with  specific  sum  towards  payment  of  debts  {pro  tdnto),  524, 

and  also  of  devise  personally,  522. 

without  personal  liability,  523. 

AS  AGAINST  SPECIFIC  PARTS  OF   PEBSONALTY, 

by  mere  charge  of  such  parts,  524. 

unless  the  residue  is  disposed  of,  525. 
not  by  specific  bequest  of  one-half,  there  being  no  realty,  492  n. 
See  AssKTS— Cii a rge — Marshaling-. 
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F. 

FAILURE, 

OP  ORIGINAL  GIFT, 

how  it  affects  executory  gift  over,  limited  in  defeazance  thereof,  689. 
where  original  gift  is  to  a  child  who  never  comes  into  existence^  gift  over  on 
deatli  of  child  under  twenty-one  takes  effect,  689,  691. 
although  another  child  is  subsequently  born,  691. 
,  so,  where  gift  over  is  on  non-performance  of  condition  by  original  devisee, 
who  dies  before  testator,  692,  693. 

or  where  prior  devise  fails  under  mortmain  act,  694. 
but  if  the  event  intended  to  make  original  gift  indefeasible  hiippen  in  testa* 
tor's  lifetime,  gift  over  fails,  id.,  695. 
although  the  original  gift  be  to  a  class,  696. 
reason  of  the  distinction,  697. 

OP  GIPT  OVER, 

by  non-happening  of  event  or  non-performance  of  condition,  leaves  original) 

gift  absolute,  698. 
by  lapse  after  event  has  happened,  original  gift  is  defeated  notwithstanding,. 

id. 

FAILURE  OF  ISSUE, 

living  at  first  takers  death,  creates  contingent  remainder,  239. 
gift  over  on,  following  a  gift  to  any  class  of  issue,  when  referable  to  failure  of 
that  class,  as  to  personalty,  244. 
as  to  realty,  251. 
devise  of  land  in  case  of,  when  raises  estate  tail,  269,  et  seq. 

remainder  or  reversion  in  case  of,  when  held  merely  a  description  of 
the  reversion,  291. 
of  testator  himself,  devise  in  case  of,  how  construed,  301. 
how  construed  since  1  Vict.  c.  26,  292,  840,  801. 
See  Default  op  Issue — Die  without  Issue. 

FEE-SIMPLE, 

Before  statute  1  Vict.,  c.  26, 

devise  of  lands,  &o.,  without  words  of  limitation,  did  not  give,  20. 
notwithstanding  declared  intent  to  dispose  of  whole  estate,  id.,  21  n. 
or  nominal  legacy  to  heirs,  20. 
heir  expressly  disinherited,  id. 
prior  life  estate  to  heir,  id. 
heir  included  in  class  of  devisees,  id. 
same  property  devised  in  fee  in  other  event,  id. 
other  devises  expressly  for  life,  id. 

in  fee  to  same  person  subject  to  same  limitations,  id.. 
80  of  estates  pur  autre  vie,  22. 
or  "  as  the  law  directs,"  21  n. 

"  freely  to  be  possessed  and  enjoyed,"  22  u.,  30. 
"forever  and  during  her  life,"  22  n. 
"to  her  use  and  disposal,"  id.,  21  n. 
but  otherwise,  if  intention  clear,  id.,  id. 


INDBX.  837 

FEE-SIMPLE  (ConUnued.) 

1.  direction  to  devisee  to  pay  a  gross  sum,  enlarged  indefinite  devise  to,  23. 
even  though  charge  future  or  contingent,  id. 

direction  to  devisee  executor  to  pay  debts  had  same  effect,  24. 
charge  does  not  enlarge  express  estate  lor  life  or  in  tail  to,  id. 

on  land  merely  does  not  enlarge  indefinite  devise  to,  id.,  23  n. 
same  rules  hold  where  charge  is  of  annual  sum,  25,  26. 

2.  indefinite  devise  enlarged  to,  by  gift  over  on  death  under  given  age,  26. 
even  where  devise  over  is  for  life  only,  27. 

or  another  contingency  added,  id. 

tout  no  enlargement  by  devise  over  on  distinct  event  unconnected  with  death 

of  prior  devisee,  id 
indefinite  devise  in  derogation  of  previous  devise  in  fee  does  not  create,  28. 
although  previous  devise  be  wholly  revoked,  id. 
3. devise  to  trustees  in  fee,  upon  trust  for  one  indefinitely,  gives  him  the,  id. 

indefinitely,  upon  trust  for  one  in  fee,  gives  trustees  the,  29. 
gift  of,  implied  from  trust  during  minority  without  further  gift,  id. 
4.  what  words  sufiScient  to  give,  30,  et  seq. 
express  devise  "  in  fee,"  id, 

and  other  informal  words  of  limitation,  30,  31. 
devise  "  of  estate  "  when  sufiicieut  to  give,  31,  et  seq. 
See  Estate. 

devise  of  "  property,"  "  real  effects,"  "  inheritance,"  &c.,  suiBcient  to  give, 
'       32  n.,  33  n.,  43,  44. 
Revise  of  "  hereditaments  "  does  not  give,  44. 

nor  devise  of  "  perpetual  advowson,"  "  manor,"  47. 
devise  of  "  remaider,"  "reversion,"  does  give,  44,  45. 
3eeus  as  to  devise  of  remainder  as  used  in  residuary  clause,  32  n.,  45, 
•devise  of  "  all  right  and  title  "  does  give,  32  n.,  45. 

"part,"   "share,"  does  give,  where  devise  is  of  testator's  own 
"part,"  &c.,  32n.,  46. 
•otherwise  not,  46. 

nor  of  share  in  New  Kiver  Company,  47. 
force  of  words  of  exception  to  confer,  46. 

substitutional  gift  to  confer,  id. 
•clause  against  alienation,  though  void,  confers,  id. 
•conditional,  where  lands  not  within  statute  de  donis,  47. 
devise  to  make  shares  equal,  34  n. 
effect  of  power  of  disposal,  id. 

sale,  36  n.,  703  n. 
devise  in  trust,  35  n. 

to  A  and  his  lawful  heirs  confers,  91. 

Since  1  Vict.,  c.  26, 

indefinite  devise  confers,  47,  800. 

except  a  devise  of  interest  created  de  novo,  49. 

See  Cestui  qxtb  Trust — Equitable  Intbkest — ^Estate  Tah.. 
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FLOEIDA  STATUTES. 

foreign  wills  and  probate,  724  n.,  727  n.,  728  n. 
Spanish  laws,  734  n. 
dower  and  election,  737  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
devise  by  and  to  aliens,  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

married  women,  testamentary  capacity  of)  753  n. 
nuncupative  wills,  758  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
holograph  wills,  767  n. 
attestation  of  wills,  770  n. 
revocation  by  after-born  child,  785  n. 

marriage  and  issue,  786  n. 

subsequent  will,  codicil,  &c.,  793  n. 

cancellation,  &c.,  id. 

FOECED  HEIES,  733  n. 

"FOEEVEE,"  when  it  carries  a  fee,  33  n. 

"FOEEVEE  AND  DUEINQ  HEE  LIFE"  GIVES  LIFE  ESTATE,  22  u. 

POEM  of  will,  702  n. 

"FEEELY  TO  BE  POSSESSED  AiId  ENJOYED,"  22  n. 

G. 

GENEEAL  EULES  of  construstion,  699. 

GENEEAL  AND  PAETICULAE  INTENTION,  doctrine  of,  283.. 

GEOEGIA  STATUTES. 

estate  tail,  89  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  722  n. 

foreign  wills  and  probate,  724  n.,  727  n. 

dower  and  election,  735  n.,  738  n. 

homestead  laws,  740  u. 

charitable  uses,  741  n.,  742  n. 

what  estate  devisable,  742  n. 

after-acquired  realty,  743  n. 

devise  by  or  to  aliens,  id. 

convicts,  testamentary  capacity  of,  745  n. 

sanity  of  testator,  id. 

testamentary  age,  748  n. 

married  women,  testamentary  capacity  of,  753  n. 

nuncupative  wills,  758  n. 

signature  for  testator,  764  n. 
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GEOEGIA  STATUTES  {Continued.) 
signature  of  testator,  765  n. 

position  of,  id.,  769  n. 
acknowledgment  of,  768  n. 
attestation  of  wills,  770  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

and  issue,  786  n.  « 

birth  of  issue,  784  n.,  786  n. 

charge  or  encumbrance,  796  n.  i, 

subsequent  will,  codicil,  &c.,  793  n.  | 

cancellation,  &c,,  id. 
revival  of  revoked  will,  796  n. 
will  speaks  from  death  of  testator,  798  n. 
general  devise  passes  entire  estate,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 
GIFT  OVER, 

"in  case  of  death,"  how  construed,  605. 

coupled  with  a  contingency,  617. 
before  legacy  is  "  payable,"  658. 

without  "leaving"  children,  when  "leaving"   is  construed 
having,  683. 
how  aflected  by  failure  of  primary  gift,  689. 
failure  of,  how  it  affects  primary  gift,  698. 
See  Death — Failuee. 
GUAKDIAN,  power  to  appoint  by  will,  750  n. 

H. 

HEIB,  only  disinherited  by  express  words,  704. 
';  HEIRS,"  as  a  word  of  purchase,  117  n.,  151  n.,  160  n. 
limitation,  id.,  id.,  id. 
iis  equivalent  to  "  children,"  160,  171  n. 

"HEIRS  LAWFULLY  BEGOTTEN,"  devise  to  A.  and  his,  creates  estate  tail,  91. 

HEIRS  OF  THE  BODY,  distinguished  from  "  heirs  on  the  body  begotten,"  121. 
effect  in  creating  estate  tail,  not  controlled  by  superadded  woids  of  limitation, 

139  ;  see  also,  92,  108  n. 
nor  liy  words  of  limitation,  and  also  of  modification  inconsistent  with  estate  tail, 

144,  et  seq.,  153. 
nor  by  interposition  of  estate  to  preserve  contingent  remainders,  141. 

expressed  intention  to  create  strict  settlement,  172. 
may  be  controlled  by  words  of  explanation,  165,  et  seq.,  377. 
"die  without,"  not  restrained  to  mean  die  without  at  death,  by  1  Vict.,  c.  26,  § 
29,  340. 
See  Estate  Tail — Executory  Tbtjsts — Eitle  in  Shelley's  case. 
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"HEKEDITAMENTS,"  without  words  of  limitation,  carries  only  life  estate,  44. 

HOLOGKAPH  WILLS,  statutes  as  to,  767  n. 

HOMESTEAD,  American  statutes  as  to,  740  n. 

HUSBAND  AND  WIFE, 

gift  to  simply,  creates  a  tenancy  by  entireties,  2. 

and  a  third  person,  under  gift  to,  as  joint  tenants,  husband  and  wife  take  one 
moiety  only,  id. 
as  tenants  in  common,  same  result,  3. 
what  estates  pass  under  limilations  to, 

wife  for  life,  remainder  to  heirs  of  body  of  husband  and  wife,  119. 
husband  and  wife  for  life,  remainder  to  heirs  of  body  of  one,  120. 
wife  for  life,  jemainder  to  heirs  of  her  body  begotten  by  husband,  121. 
husband  and  wife  for  life,  remainder  to  heirs  begotten  on  wife  by  husband,  id. 
for  life,  remainder  to  heirs  of  body  of  wife  by  husband,  122. 
and  wife  for  their  lives,  remainder  to  heirs  of  their  bodies,  120,  138. 
See  Estate  Tail. 

I. 

ILLINOIS  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  47  n. 
estates  tail,  89  n. 
rule  in  Shelley's  case,  100  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  726  n  ,  727  n. 
dower  and  election,  738  n, 
homestead  laws,  740  n,         % 
what  estate  devisable,  741  n. 
after-acquired  realty,  743  n. 
devise  to  or  by  aliens,  id. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  758  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
position  of,  764  n. 
acknowledgement  of,  768  n. 
attestation  of  wills,  770  n. 
gift  to  witaess,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  786  n. 

and  issue,  786  n. 

b'iHh  of  issue,  784  n.,  786  n. 

change  of  circumstances,  790  n. 

subsequent  will,  codicil,  &c,,  793  n. 
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ILLINOIS  STATUTES  {Continued.) 
revocation  by  cancellation,  &c.,  id. 
lapse,  798  n. 

general  devise  passes  entire  estate,  800  n 
lapse — children  of  issue  dying  in  testator's  life  time,  803  n. 

IMPLICATION, 

of  fee  simple  from  charge  of  gross  sum,  23. 

estate  tail  to  parent,  272,  et  seg. 

gift  to  issue,  from  limitation  over  in  default  of  appointment  to  issue,  327,  336. 

cross-remainders,  344. 

cross-executory  limitations,  367. 

estates  tail  in  personalty,  375.  , 

limitation  to  heirs  of  the  body,  118. 

charge  of  debts  or  legacies,  422  n. 

exoneration  of  personalty  from  debts,  496. 
none  to  control  express  dispositions,  706. 

-"  IN  CASE  OF  DEATH," 

how  construed  where  no  express  terms  of  contingency,  605. 
where  there  are  such  terms,  617. 
See  Death — Gift  Over. 

-"  INCOME,"  gift  of,  carries  fund,  33  n. 
"  and  use,"  carries  fee,  34  n. 

INDIANA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
marshaling  of  assets,  494  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  726  n.,  727  n. 
probate  required,  when,  729  n. 
■dower,  737  n. 

■estates  pur  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740  n. 
-what  estate  devisable,  741  n.,  742  n. 
after-acquired  realty,  742  n. 
■devise  by  or  to  aliens,  744  n. 

Indians,  745  n. 
canity  of  testator,  id. 
testamentary  age,  748  n. 

married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  758  n. 
signature  for  testator,  764  n. 

of  testator,  765  n. 

position  of,  769  n. ' 
attestation  of  wills,  770  n. 
soldiers'  and  sailors'  wills,  774  n. 
<!ompetency  of  witness,  775  n. 


842  .  INDEX. 

INDIANA  STATUTES  {ContrnvM.) 
gift  to  witness,  776  n.,  779  n. 
revocation  by  marriage,  783  u.,  786  n. 

and  issue,  786  n. 

birth  of  issue,  784  n.,  786  n. 

change  of  circumstances,  790  u. 

subsequent  will,  codicil,  &c.,  793  n. 

cancellation,  &c.,  id. 

conveyance,  797  n. 
revival  of  revoked  will,  id. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

INDIAN'S,  testamentary  power  of,  745  n. 

INFANTS,  testamentary  capacity  of,  748  u. 

INHERITANCE,  devise  of,  without  words  of  limitation,  carries  fee,  44. 

INSTEUCTIONS  for  drawing  wills,  715. 

INTENTION,  general  and  particular,  283. 

INTEREST,  direction  to  pay,  applies  to  what  debts,  446. 

INTERLINEATIONS,  how  made,  793. 

IOWA  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
foreign  wills  and  probate,  724  n.,  725  n..  727  n 
probate  required,  when,  729  n. 
dower,  738  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
after-acquired  realty,  742  n. 
devise  by  or  to  aliens,'  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
acknowledgment  of,  768  n. 
attestation  of  wills,  769  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  u. 
revocation  by  after-born  child,  784  n. 

birth  of  issue,  id. 

marriage  and  issue,  786  n. 

change  of  circumstances,  790  n. 

subsequent  will,  codicil,  &g.,  793  n. 

cancellalion,  &c.,  id. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 
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ISSUE,  where  a  word  of  purchase,  117  u. 

as  affecting  limitations  of  personalty,  379. 
revocation  by  birth  of,  784  n. 

where  a  word  of  limitation,  106  n.,  117  n.,  200,  et  seq. 

do  not  take  concurrently  with  A  under  gift  to  A  and  his  issue,  semb.,  203,  389. 
whether  they  take  by  purchase  under  a  limitation  to  A  and  his  issue  as  tenants- 
in  common,  204,  205. 
and  if  they  die  under  twenty-one,  over,  205. 
to  be  equally  divided,  206. 
do  not  take  by  purchase  under  devise  to  A  for  life,  with  remainder  to  his  issue,. 
208. 

or  to  A  for  life,  with  remainder  to  his  issue  and  their  heirs,  207,  209,  210. 

words  of  modification  being  added, 
to  gift  to  the  issue,  213-232. 
a  class  and  their  issue,  203. 
several  or  their  issue,  203  n. 
A  and  his  next  or  eldest  issue,  id. 

issue  living  at  his  death,  204. 
do  take  by  purchase  under  devise  to  A  for  life,  with  remainder  to  his  issue  m/ee,. 
with  words  of  modification  added  to  gift  to  the  issue,  127  n.,  225,  227,  232. 

under  devise  to  A  for  life,  with  remainder  to  his  issue  in. 
fee  where  "issue"  used  in  singular,  210  n.,  211. 

since  1  Vict.,  u.  26,  under  eveiy  devise  to  A  for  life,  with, 
remainder  to  his  issue,  with  wfrds  of  modification  added  to  gift  to  issue,  232^ 
when  construed  to  mean  children,  233,  et  seq.  ■• 

take  by  purchase  under  devise  to  A  for  life,  with  reiiiainder  to  his  issue  when 
issue  explained  to  mean  "  children,"  "  sons,"  &o.,  218  n.,  234-239. 
See  CnrLDBEN — Die  vtithotjt  Issue— Estate  Tail— Exectjtoby  Trusit 
— Substitution. 

■        J. 

JOINT  TENANCY. 

created  by  devise  or  bequest  to  several  simply,  1. 
changed  by  American  statutes,  1  n. 

of  chattels,  money  legacies,  and  residuary  personal  estate,  4. 
but  if  the  devise  be  of  an  estate  tail,  devisees  are  joint  tenants  only  for  life,  3. 

and  tenants  in  common  as  to  the  inheritance,  4. 
and  a  devise  "  to  the  first,  second,  and  other  sons  of  A  in  tail  "  confers  on  thenn 

successive,  not  joint,  estates,  4. 
not  created  by  simple  gift  to  husband  and  wife,  but  a  tenancy  by  entireties,  2. 

taking  as  one  person  and  the  share  of  one,  id. 
nor  by  gift  to  two  and  the  survivor  and  the  heirs  of  each  survivor,  id. 
created  by  simple  gift  to  a  cIms,  5. 

to  childreii  in  remainder  (though  not  vested  in  all  at  same  moment)  as  well 

as  by  gift  in  possession,  id. 
distinction  in  this  respect  between  uses  or  trusts,  and  gifts  at  common  law,  6. 
created,  where  same  lands  are  devised  in  fee  to  two  different  persons,  8. 
or  to  children  of  A  and  B  "  respectively,"  12. 
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JOINT  TENANCY  {Continued.) 

not  created  where  trust  is  executory,  8. 

created  in  substitutional  gift,  though  primary  gift  was  in  common,  7. 
in  accruing  shares,  though  original  shares  held  in  common,  id. 
by  bequest  connected  by  word  "  also''  with  another  gift  creating  tenancy  in 
common,  id. 
or  implied  gift  to  survivor,  created  by  gift  over  on  death  of  survivor,  notwith- 
standing words  of  severance,  13. 

or  on  death  of  all  prior  legatees,  id.,  14,  15. 
but  not  without  clear  intention,  16. 
gift  of  share  in,  failing  by  death,  revocation,  &o.,  survivors  take  the  whole,  17. 
in  case  of  tenants  in  common  the  share  lapses,  id. 
unless  the  gift  is  to  a  class,  id. 
created  by  devise  to  A  and  his  children,  180. 

JOINTURE,  power  to,  what  estate  may  be  created  thereunder,  81. 

JUDGMENT  CEEDITOE,  entitled  to  priority  as  against  equitable  assets,  448. 

payment  out  of  property  over  which  debtor 
has  general  power,  though  not  exercised,  449. 

K. 

KANSAS  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 

lex  loci  as  affecting  execution,  723  n. 

foreign  wills  and  probate,  724  n.,  727  n. 

dower  and  election,  738  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

devise  by  or  to  aliens,  743  n. 

sanity  of  testator,  745  n. 

testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
position  of,  764  n.,  765  n.,  769  n. 
acknowledgment  of,  768  n. 
attestation  of  wills,  770  n. 
by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  778  n. 
irevocation  by  marriage,  784  n.,  787  n. 

and  issue,  787  n. 
birth  of  issue,  784  n.,  785  n.,  787  n. 
omission  of  child,  785  n. 
after-born  child,  784  n.,  785  n.,  787  n. 
change  of  circumstances,  791  n. 
subsequent  will,  codicil,  &e.,  793  n. 
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KANSAS  STATUTES  {Continued.) 
revocation  by  cancellation,  &c.,  id. 

contract  of  sale,  797  n. 
revival  of  revoked  wills,  id. 
general  devise  passes  entire  estate,  800  n. 
lapse — cliildren  of  issue  dying  in  testator's  lifetime,  803  n. 

KENTUCKY  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee,  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  171  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  724  n.,  725  n.,  728  n. 
dower,  735  n. 
homestead  laws,  740  n. 
charitable  uses,  741  n. 
what  estate  devisable,  id 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  id. 

convicts,  745  n. 
sanity  of  testator,  id 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  759  n. 
signature  by  ma)-k,  763  n.,  768  n. 
for  testator,  764  n. 
of  testator,  765  n.  ' 

position  of,  764  n.,  769  n. 
acknowledgment  of,  768  n. 
power  of  appointment,  execution  of,  773  n. 
competency  of  witness,  775  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n. 

after-born  child,  id.,  785  n. 

omission  of  child,  785  n. 

change  of  circumstances,  791  n. 

charge  or  encumbrance,  797  n. 
revival  of  revoked  wiU,  797  n. 
will  speaks  from  death  of  testator,  798  n. 
lapse,  799  n. 
general  devise  includes  leaseholds,  id. 

executes  power,  800  n. 
passes  entire  estate,  id. 
words  importing  faibire  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n> 
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■"  LAND,"  "  lands,"  not  imply  fee,  32  n.,  33  n. 

lAPSE, 

of  share  of  tenant  in  common  dying  before  testator,  17. 

or  if  share  be  revoked,  id. 

whether  any,  under  devise  to  A  to  use  of  B  by  the  death  of  A,  51. 

under  rule  in  Shelley's  case,  where  first  taker  dies  before  testator,  136. 

under  statute  of  Victoria  and  American  statutes,  803. 

LAW,  in  force  at  time,  governs  execution,  724  n 
See,  also.  Lex  Loci. 

LAWFULLY  BEGOTTEN,  91. 

LAWFUL  HEIES,  devise  to  A  and  his,  creates  estate  in  fee,  91. 

XEASEHOLDS, 

specific  legatee  of,  entitled  to  throw  on  general  personal  estate  arrears  of  ground 
rent,  466. 

expenses  of  renewal  fallen  due  in  testator's  lifetime,  467. 
costs  of  performing  covenant  to  build,  id. 
but  not  the  cost  of  repairs,  id. 
LEASING, 

power  of,  for  indefinite  term,  when  vests  legal  estate  in  trustees,  64. 
■"  LEAVING," 

gift  over  on  death  of  tenant  for  life,  without  leaving  children,  following  vested 

gift  in  remainder  to  the  children — "leaving"  construed  having,  683. 
but  not  where  previous  gift  is  not  vested,  684,  687. 
but  if  one  child  survive  all  may  take,  687. 
held  to  mean  "  having,"  300  n. 
supplied,  id. 
See  Death — Die  without  leaving  issue — Estate  Tail. 

jLEGACY, 

demonstrative  and  specific  distinguished,  523  n.  , 

devised  lands  not  subject  to,  unless  expressly  charged,  424  n.,  459  n. 
generally  includes  annuity,  434. 

unless  expressly  distinguished,  id. 
See  Chabgb — Exonebation. 
LEGACY  DUTY, 

payable  out  of  same  fund  as  legacy  bequeathed  free  of  duty,  519. 

LEGAL  ASSETS, 
what  are,  443. 

See  Assets. 

iLEGAL  ESTATE, 

vests  in  A  under  devise  to  usepi  A  in  trust  for  B,  50. 

may  or  may  not  vest  in  A  under  devise  to  A,  to  use  of  or  in  trust  for  B.,  52. 

■jnder  such  devise  vests  in  A,  where  there  is  duty  to  be  performed  requiring 

it,  ill. 
or  that  "  use"  and  "trust"  both  used  in  diflferent  places,  id. 
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liEGAL  ESTATE  (antinued.) 

in  trustees  restricted  to  minority  of  children  by  express  devise  to  children  after- 
wards, 54. 
vests  in  trustees  by  appointing  them  "  trustees  of  inheritance,"  68. 

by  other  expressions,  id.,  69.  ^ 

in  trustees  is  commensurate  with  duties,  70,  71. 

in  copyholds  vests  in  trustees  under  devise  to  them  to  nse  of  or  in  trust  for  A,  73. 
and  in  leaseholds,  74. 
See  Trustees. 
XiEX  LOCI,  governing  wills,  722  n. 

X,IFE  ESTATE, 

formerly  by  devise  without  words  of  limitation,  20. 

so,  if  the  intention  is  dear,  notwithstanding  such  phrases  as  "  freely  to  be'possessed 

and  enjoyed,"  22n. 
"forevei    and    during 

her  life,"  id. 
"  to  her  use  and  dispo- 
sal after  her  death," 
with  limitation  over 
of  "what  remains 
undisposed  of,"  id. 
cross- remainders  implied  in  life  estates,  363. 

LIMITATION,  WORDS  OF, 

when  necessary  to  create  estate  in  fee,  20,  50. 
annexed  to  bequests  of  personalty,  their  eflfect,  334. 

See  Fee  Simple. 
added  to  limitation  to  heir  of  body,  139,  et  seg. 

except  where  heirs  explained  to  mean  children,  sons,  &c.,  166. 
or  the  course  of  descent  is  changed,  143,  215. 
added  to  limitation  to  issue  do  not  make  issue  take  by  purchase,  207. 
unless  words  of  modification  inconsistent  with  issue  taking  by  descent  are  super- 
added, 216,  et  seq. 
added  to  limitation  to  survivors  on  death  of  one  without  issue  prevents  death 
without  issue  being  restricted,  335. 

""LINEAL  DESCENDANTS,"  words  of  purchase,  107  n.,  108 n. 

LIVING,  devise  of,  passes  advowson,  47  n. 
for  what  estate  or  interest,  id. 

LIVING  AT  A.'S  DEATH,  remainder  to  issue  contingent,  239. 

LOUISIANA  STATVTES. 

foreign  wills  and  probate,  7S4  n.,  728  n. 
power  to  make  will,  733  n. 
forced  heirs,  734  n. 
dower,  735  n.,  739  n. 
nuncupative  wills,  759  n. 
sealing  wills,  763  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
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LOUISIANA  STATUTES  (Continued.) 
holograph  wills,  767  n. 
attestation  by  mark,  768  n. 
of  wills,  771  li. 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  779  n. 
revocation  by  birth  of  issue,  774  n.,  789  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n 

cancellation,  &c.,  id. 

M. 

MAINE  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  726  n.,  727  n.,  728  n. 
probate  required,  when,  729  n. 
dower  and  election,  737  n. 
estates  pur  autre  vie  devisable,  739  n. 
what  estate  devisable,  741  n.,  742  n. 
after-acquired  realty,  742  n. 
devise  by  or  to  aliens,  743  n. 
sanity  of  t^tator,  745  n. 
testamentary  age,  749  n. 

married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 

of  testator,  765  n. 

position  of,  769  n. 
competency  of  witness,  769  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  after-born  child,  787  n.         « 
omissipn  of  child,  id. 
change  of  circumstances,  791  n. 
subsequent  will,  codicil,  &c.,  794  u. 
cancellation,  &c.,  id. 
general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

MALE  HEIES.— /See  Estate  Tail — Heirs — Lawful  Heirs. 

MANOB,  without  words  of  limitation,  gave  estate  for  life  only,  47. 

MAKK,  when  sufficient  signature,  763  n.,  768  n 

MAKRIAGIC,  when  a  revocation,  783  n. 
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MAEEIED  WOMEN,  testamentary  capacity  by  statute,  752  n. 

MARSHALING  ASSETS,  as  between  creditors  under  trusts  and  charges,  445. 
as  between  creditors  and  legatees,  461  n.,  527. 
In  favor  of  pecuniary  legatees, 
against  the  heir,  529,  530  n. 
residuary  devisee,  531,  530  n. 
devisees  of  mortgaged  estate,  532. 

heir  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase  money,  id. 
not  against  specific  devisees,  530  n.,  531. 

unless  land  is  charged  by  will,  id. 
devisee  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase  money,  535. 
■where  one  creditor -having  two  funds,  resorts  to  the  fund  which  is  the  sole  resort 
of  another  creditor,  id. 

as  well  since  as  before  stat.  3  and  4  Will.  IV.,  c.  104,  536. 
same  with  regard  to  legatees,  id. 

except  where  legacy  failed  as  a  charge  on  land  by  death  of  legatee  before 
time  of  payment,  537. 
allowed  only  where  proper  at  time  of  death,  id. 
legacies  charged  on  land  considered  as  land,  528  n. 
devisees  of  charged  land  sold  for  debt  subrogated  to  creditors'  rights  against 

personalty,  id. 
not  in  favor  of  devisee  of  leasehold  for  life  against  corpus  of  estate,  id. 
general  liable  before  specific  legacies,  for  debts,  id. 
debts  have  priority  over  legacies,  id. 
done  away  in  Missouri,  529  n. 

Iowa,  id. 
In  favor  of  a  devise  in  lieu  of  dower,  529  n. 

MARYLAND  STATUTES 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n.,  800  n. 
estate  tail,  89  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  725  n. 
dower  and  election,  739  n. 
what  estate  devisable,  741  u. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  750  n.,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  760  n.  j 

signature  for  testator,  764  n.,  766  n. 

of  testator,  766  n. 

position  of,  769  n. 
soldiers'  and  sailors'  wills.  774  n. 
gift  to  witness,  776  n.,  778  n. 

3h 
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MARYLAND  STATUTES  {Omtmued.) 

revocation  by  ofiange  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 
general  devise  passes  fee  simple,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

MASSACHUSETTS  STATUTES. 

joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  100  n.,  171  n. 

equity  of  redemption  subject  to  execution,  447  n. 

what  law  governs -execution  of  will,  724  n. 

foreign  wills  and  probate,  725  n.,  728  n. 

probate  required,  when,  729  n. 

power  to  make  wUl,  733  n. 

dower,  734  n.,  735  n. 

estates  pur  autre  vie  devisable,  739  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

after-acquired  realty,  743  n. 

devise  by  or  to  aliens,  744  n. 
Indians,  745  n. 

sanity  of  testator,  id. 

testamentary  age,  749  n.  , 

guardian,  appointment  of,  751  n. 

married  women,  testamentary  capacity  of,  753  n. 

nuncupative  wills,  760  n, 

signature  for  testator,  764  n. 
of  te-stittor,  766  n. 
pnsition  of,  769  n. 

sealing  of  wills,  764  n. 

competency  of  witne.ss,  769  n.,  775  n. 

attestation  of  wills,  771  n.       * 

soldiers'  and  sailors'  wills,  774  n. 

gift  to  witness,  776  n.,  780  n. 

creditor  as  witness,  781  n. 

revocation  by  omission  of  child,  785  n.,  787  n. 
change  of  circumstances,  791  n, 
subsequent  will,  codicil,  &c.,  794  n. 
cancellation,  &o.,  id. 

general  devise  passes  entire  estate,  801  n. 

lapse — children  of  issue  dying  in  testator's  lifetime,  804  n 

MICHIGAN  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  woras  o    mneritanoe,  48  n. 
estate  tail,  89  n. 
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MICHIGAN  STATUTES  [Continued.) 
rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n.  ' 

foreign  wills  and  probate,  724  n. 
probate  required,  when,  729  n. 
dower  and  election,  738  n. 
estates  par  auire  vie  devisable,  739  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
charitable  uses,  742  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  pf,  753  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 

of  testator,  766  n.  , 

position  of,  769  n. 
holograph  wills,  767  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  78J  n. 
revocation  by  birth  of  issue,  784  n.,  785  n. 

after-born  child,  784  n.,  785  n. 

omission  of  child,  784  n.,  785  n.,  787  h. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 
will  speaks  from  death  of  testator,  798  n. 
general  devise  executes  power,  800  n. 

passes  entire  estate,  801  n. 
failure  of  issue,  words  importing,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

MINNESOTA  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  724  n.,  727  n. 
probate  required,  when,  729  n. 
dower  and  election,  738  n. 
estates  pur  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740kn. 
what  estate  devisable,  741  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
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MINNESOTA  STATUTES  (Oontiified.) 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n,     ■' 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
attestation  of  wills,  771  n. 
soldiers'  and  saijors'  wills,  774  n, 
competency  of  witness,  776  n. 
gift  to  witness,  id.,  780  n. 
revocation  by  birth  of  issue,  784  n.,  787  n. 

omission  of  child,  785  n.,  788  u. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  &o.,  794  n. 

cancellation,  &c.,  id. 
lapse,  799  n. 
general  devise  executes  power,  800  n. 

passes  entire  estate,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

Mississippi  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
death  without  issue,  340  n. 
dower  and  election,'  737  n. 
charitable  uses,  742  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  u. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of.  testator,  766  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  774  n. 
revocation  bv  birth  of  issue,  785  n.,  788  n. 

after-born  child,  id.,  id. 

omission  of  child,  788  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 
lapse,  799  n. 

words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 
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MISSOURI  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 

rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  722  n. 

foreign  wills  and  probate,  724  n.,  727  n.,  728  n, 

■dower  and  election,  735  n.,  737  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

■charitable  uses,  id. 

after-acquired  really,  743  n. 

devise  by  or  to  aliens,  744  n. 

sanity  of  testator,  745  n. 

testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  759  n. 
fiignatdre  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
^olograph  wills,  767  n. 
attestation  of  wills,  771  n. 
by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
^ift  to  witness,  776  n.,  780  n. 
■creditor  as  witness,  781  u. 
revocation  by  marriage,  783  n.,  788  n. 

and  issue,  784  n. 

birth  of  issue,  784  n.,  788  n. 

omission  of  child,  785  n.,  788  u. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 

contract  of  sale,  charge  or  encumbrance,  id. 
revival  of  revoked  will,  797  n. 
general  devise  passes  fee  simple,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

^'MOIETY,"  devise  of,  gives  fee,  46. 

MOETGAGE,  to  be  paid  by  mortgaged  premises,  469,  485. 

only  entitled  to  priority  so  far  as  it  is  a  lien,  472  n. 


N. 

NEBEASKA  STATUTES. 

foreign  will  and  probate,  724  n.,  725  n. 
probate  required,  when,  729  n. 
dower  and  election,  739  n. 
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NEBRASKA  STATUTES  (Chntinued.) 
homestead  laws,  740  n. 
devise  to  corporation,  741  n. 
when  estate  devisable,  id. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  for  testator,  764  u. 
of  testator,  766  n. 
position  of,  id.,  768  n. 
acknowledgment  of,  id. 
residence  of  witness,  769  n. 
competeiicy  of  witness,  776  n. 
request  of  testator,  769  n. 
attestation  of  wills,  771  n. 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n, 
gift  to  witness,  776  n.,  780  n.  ' 

creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  788  n. 

and  issue,  784  n.,  788  n. 

birth  of  issue,  id.,  id. 

after-born  child,  id.,  id. 

omission  of  child,  785  n.,  788  n. 

alteration  of  circumstances,  788  n.,  791  u.,  794  n. 

subsequent  will,  codicil,  &c.,  788  n. 

cancellation,  &c.,  id.,  794  n. 

contract  of  sale,  797  n. 
revival  of  revoked  will,  id. 
general  devise  passes  entire  estate,  800  n.,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEVADA  STATUTES. 

dower  and  curtesy,  735  n.,  739  n. 
homestead  laws,  740  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
sealing  of  wills,  763  n.,  766  n. 
signature  for  testator,  764  n. 

of  testator,  766  n. 

position  of,  769  n.^ 
attestation  of  wills,  772  n. 
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NEVADA.  STATUTES  (Continued.) 
attestation  by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  780  n. 
revocation  hj  marriage,  783  n. 

birth  of  issue,  784  n. 

after-born  child,  id. 

omission  of  child,  785  n. 

alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 

contract  of  sale,  797  n. 
general  devise  passes  entire  estate,  801  ii. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  HAMPSHIRE  STATUTES, 
joint  tenancy,  1  u. 

devise  of  fee  without  words  of  inheritance,  48  n. 
rule  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  726  n.,  727  n, 
dower,  735  n.,  737  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  750  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
sealing  of  wills,  763  n. 
signature  for  t;estator,  764  n. 
of  testator,  766  ri. 
position  of,  769  n. 
attestation  of  wills,  771  u. 
gift  to  witness,  780  n. 
revocation  by  marriage,  784  n. 

after-born  child,  id.,  788  n. 

omission  of  child,  785  n.,  788  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 
general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  JERSEY  STATUTES, 
joint  tenancy.  In.' 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 
estate  tail,  89  n . 
rule  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
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KEW  JERSEY  STATUTES  (Contirmed.) 

foreign  wills  and  probate,  724  n.,  725  n.,  726  n. 

power  to  make  a  will,  733  n. 

dower  and  elefction,  735  n.,  736  n. 

estates  pin-  autre  vie  devisable,  739  n.,  747  n. 

homestead  laws,  740  n. 

devise  to  corporation,  741  u. 

after-acquired  realty,  744  n. 

devise  by  or  to  aliens,  id. 

sanity  of  testator,  746  n. 

testamentary  age,  749  n. 

guardian,  appointment  of,  751  u. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  of  testator,  766  n. 

acknowledgment  of,  768  n. 
position  of,  769  n. 
attestation  of  wills,  772  n. 

by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  birth  of  issue,  785  n.,  789  n. 

after  born  child,  id.,  id. 

alteration  of  circumstances,  790  n. 

parol,  792  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  &c.,  id. 
will  speaks  from  what  period,  798  ii. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n, 

NEW  YOEK  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 
estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  171  n. 
death  without  issue,  340  n. 
contribution,  460  n. 

exoneration  of  mortgaged  premises,  470  n.,  485  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  725  n.,  727  n.,  728  n. 

construction  of,  729  n. 
probate  required,  when,  id. 
power  to  make  a  will,  732  n. 
dower  and  election,  735  n.,  736  n. 
estates  pur  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740  n. 
devise  to  corporations,  id. 
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NEW  YOKE  STATUTES  (Qmtm'ued.) 
charitable  uses,  741  n. 
what  estate  devisable,  id. 

after-acquired  realty,  744  n.  ' 

devise  by  or  to  aliens,  id. 

Indians,  745  n. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  764  n.,  768  n.         , 
acknowledgment  of,  768  n,  * 

attestation  of  wills,  id. 
residence  of  witness,  769  n. 
request  of  testator,  id.    , 
power  of  appointment,  execution  of,  773  n, 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

and  issue,  784  n.,  789  n. 

birth  of  issue,  id.,  id. 

after-born  child,  id.,  id. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  795  n. 

cancellation,  &c.,  id. 

contract  of  sale,  800  n. 
general  devise  executes  power,  id. 

passes  whole  eslate,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

■"NEXT  HEIE  OF  BODY,"  ob  next  heib  maTiE,  devise  to  A  and  his,  creates 
estate  tail,  72. 

NORTH  CAEOLINA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  \vithout  words  of  inderitance,  48  n..  801  n. 
trust  for  separate  use  of  married  woman,  58  n.  , 

estate  tail,  89  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  725  n.,  726  n. 
probate  required,  when,  729  n. 
dower  and  election,  735  n.,  736  n. 
what  estate  devisable,  741  n. 
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afler-acq;uired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
testamentary  age,  750  n. 

guardian,  appointment  of,  754  n, 
nuncupative  wills,  761  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
holograph  wills,  767  n. 
attestation  of  wills,  769  n.,  772  n. 
competency  of  witness,  776  n. 
power  of  appointment,  execution  of,  773  n. 
gift  to  witness,  776  n.,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage,  783  n.,  789  n. 

Ibirth  of  issue,  784  n. 

after-born  child,  id.,  789  n. 

alteration  of  circumstances,  791  u. 

subsequent  will,  codicil,  &c.,  795  n. 

cancellation,  &c.,  id. 

contract  of  sale,  797  n. 
will  speaks  from  what  time,  798  n. 
lapse,  799  n. 

words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NUNCUPATIVE  WILLS,  statutes  as  to,  755  n.,  et  seq. 

o. 

OBLITERATIONS,  how  made,  793. 

"  OFFSPRING,"  has  the  sense  of  ".issue,"  202  n. 

OHIO  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  171  n. 

foreign  wills  and  probate,  725  n.,  726  n.,  728  n. 

probate  required,  when,, 729  n. 

dower,  735  n.,  736  n. 

homestead  laws,.  740  n. 

what  estate  devisable,  742  a. 

charitable  uses,  id. 

after-acquired  realty,  744  n. 

devise  by  or  to  aliens,  id. 

sanity  of  testator,  746  n. 

testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
sealing  of  wills,  764  n. 
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OHIO  STATUTES  (Continued.) 
signature  for  testator,  764  n. 

of  testator,  766  n.  t 

position  of,  id.,  769  u. 
acknowledgment  of,  768  n. 
attestation  of  wills,  768  n.,  772  u. 
competency  of  witness,  769  n. 
gift  to  witness,  776  n.,  781  n. 

creditor  as  witness,  781  n.  "^ 

revocation  by  marriage,  783  n. 

birth  of  issue,  785  n.,  789  n. 
after-born  child,  784  n.,  785  n. 
alteration  of  circumstances,  791  n. 
subsequent  will,  codicil,  &c.,  795  n. 
cancellation,  &c.,  id. 
contract  of  sale,  798  n. 
revival  of  revoked  will,  797  n. 
lapse — children  of  issue  dying  in  testatoi''3  lifetime,  804  n. 

OMISSION  OF  CHILD,  when  a  revocation,  785  n. 

"ON  DEATH"  (without  issue,)  how  construed,  320,  322,  327. 

OEEGON  STATUTES. 

rule  in  Shelley's  Case,  99  n. 

foreign  wills  and  probaie,  724  n.,  727  n.,  728  n. 

dower  and  election,  738  n. 

what  estate  devisable,  742  n. 

devise  by  or  to  aliens,  744  n. 

sanity  of  testator,  746  n. 

testamentary  age,  750  n. 

guardian,  appointment  of,  751  a. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
attestation  of  wills,  768  n.,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  781  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  789  n. 

and  issue,  784  n.,  789  n. 
omission  of  child,  785  n.,  789  n. 
alteration  of  circumstances,  791  n. 
subsequent  will,  codicil,  &c.,  795  n. 
cancellation,  &c.,  id. 
contract  of  sale,  798. 
revival  of  revoked  will,  797  n. 

fee  simple  passes  without  words  of  inheritance,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 
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p. 

PAROL  EVIDENCE, 
when  admissible,  705. 

not  admissible  to  show  intention  to  exonerate  general  personal  estate  from  pay- 
ment of  debts,  496. 

■"  PAET,"  devise  of,  gives  fee,  46. 

^'  PAYABLE," 

gift  over  on  death  before  legacy  in  remainder  becomes,  following  bequest  payable  . 

at  majority  or  marriage,  refers  to  majority  or  marriage  rather  than  death  of 

tenant  for  life,  658,  et  seq. 
although  legatee  for  life  die  during  minority  of  remainderman,  667. 
•where  no  period  fixed  by  will,  referred  to  period  of  actual  distribution,  667. 
«o  where  a  period  is  fixed,  but  original  gift  is  to  such  as  survive  tenant  for  life,  id. 
or  is  defeasible  on  death  before  him,  668. 

where  legacy  is  immediate,  referred  to  period  fixed  for  payment,  668. 
similar  construction  where  gift  over  is  upon  death  before  legatee  is  entitled  in 

possession,  671. 
to  the  receipt,  672. 
receives  his  legacy,  semb.,  672. 

See  Entitled. 

PENNSYLVANIA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

equity  of  redemption  subject  to  execution,  &c.,  447  n. 
force  of  English  statutes,  721  n. 
foreign  wills  and  probate,  726  n. 
probate  required,  when,  729  n. 
dower  and  election,  739  n. 
•estates  pur  autre  vie  devisable,  id. 
charitable  uses,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  by  mark,  763  n. 

position  of,  764  n. 

of  testator,  767  n. 
attestation  of  wills,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
revocation  by  marriage,  783  n. 

and  issue,  784  n. 
birth  of  issue,  id. 
after-born  child,  id. 


INDEX.  861 

PENNSYLVANIA  STATUTES  {Continued.) 

revocation  by  alteration  of  circumstances,  791  ii. 
subsequent  will,  codicil,  &c.,  795  n. 
cancellation,  &c.,  id. 
will  speaks  from  what  time,  798  n. 
lapse,  799  n. 

general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

PEKIOD, 

■•         for  ascertaining  "survivors,"  571. 

to  which  words  "  in  case  of  death  "  relate,  605. 
when  coupled  with  some  contingency,  617. 
from  which  will  speaks,  704,  797,  798  n. 
See  the  above  titles,  and  Death. 

PEEPETUAL  ADVOWSON,  devise  of,  did  not  carry  fee,  47. 

PERPETUITY,  rule  in  Cole  v.  Sewell,  711. 

PERSONALTY, 

gift  of,  without  words  of  inheritance,  36  n. 
rule  in  Shelley's  Case  holds  as  to,  376. 
See  Absolute  Interest. 

"PORTION," 

does  not,  per  se,  include  accrued  share,  562. 

POSSESSION, 

gift  over  on  death  before  entitled  in,  671. 

of  personalty  to  person  for  the  time  being  entitled  to  real  estate  in,  396.. 
See  Entitled. 

"POSSESSION  AND  DIRECTION"  carries  estate,  34  n. 

POWER  OF  APPOINTMENT,  executed  by  general  devise,  799. 

POWER, 

to  make  a  will,  721  n.,  731  n. 
execution  of,  773  n. 

PROBATE,  statutes  requiring,  729  n. 

"  PROGENY,  equivalent  to  issue,"  202  n. 

PROTECTORS  of  settlement  not  appointed  by  court  in  executing  a  strict  settlement, 
135. 

PUBLICATION,  American  statutes  as  to,  775  n. 

PUR  AUTRE  VIE,  freeholds,  22,  110. 
See  Autre  Vie. 

PURCHASER. 

for  value  under  charge  of  debts  not  bound  to  see  the  debts  paid,  401. 

nor  legacies  or  annuities  where  charge  is  of  debts  and  legacies,  id.  u. 
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"  KECEIVED," 

a  legacy,  gift  over  in  case  of  death  before  having,  how  construed,  672. 
See  "  Payable." 

EEMAINDEK, 

devise  of  a,  carried  the  fee,  44. 
but  hot  as  used  in  a  residuary  clause,  45. 

devise  over  of  a,  following  gift  to  several,  raises  cross-remainders,  356. 
See  Contingent  Remainder — Cboss-Eemainders — Default  op  Issue — 
Failure  of  Issue — Reversion. 

RENT-CHARGE, 

what  words  create  legal,  71  n. 

fee  simple  not  created  in,  since  1  Vict.,  c.  26,  without  words  of  limitation  or  their 
equivalent,  49. 

^'  RENTS," 

equivalent  to  a  devise  of  the  land,  34  n.,  434. 

direction  to  raise  money  out  of,  authorizes  a  sale  or  mortgage  when  it  is  for  pay- 
ment of  debts  and  legacies,  435. 

or  when  for  payment  of  a  portion  within  a  definite  time,  id. 

a  portion  which  donee  of  power  may  direct  to  be  paid  within  a  definite 

time,  id. 
where  no  time  fixed,  but  sum  cannot  be  raised  out  of  annual  rents  within 
a  reasonable  time,  id. 
and  generally,  unless  restrained  by  the  context,  438. 
nature  of  the  purpose,  and  general  tenor  of  the  will  to  be  regarded,  id. 
sale  or  mortgage  not  authorized  where  estate  is  treated  as  existing  entire  after 
raising  debts,  id. 

or  possession  by  devisee  is  postponed  till  the  money  is  raised,  id. 

where  the  "  residue  "  of  the  rents  and  profits  after  answering  the  charge, 
is  given  to  one  for  life,  439. 
efiect  whera  some  of  the  charges  are  clearly  to  be  raised  out  of  the  rents  and 

profits  as  they  arise,  id. 
direction  to  raise  several  charges  out  of  rents  and  profits  or  by  sale  or  mortgage 

read  distributively  according  to  nature  of  charge,  441. 
direction  to  raise  money  bj  lease  at  a  certain  rent  means  annual  rent,  id. 
so  where  lease  is  directed  to  cease  when  the  sum  is  raised,  id. 
or  where  "lease"  is  contrasted  with  "mortgage,"  id. 
charge  on  rents  and  profits,  of  fines  for  renewal,  authorizes  a  sale,  when,  id. 

REPUBLICATION,  recent  cases,  703  n. 

RESIDUE, 

includes  lapsed  and  void  devises,  798. 

of  realty  and  personalty  blended  implies  charge,  427  n.,  432,  461  n. 

"  RESPECTIVE,"  effect  of,  in  creating  tenancy  in  common,  10. 
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"  RESPECTIVELY," 

limitation  to  several,  does  not  prevent  implication  of  crosa-rema'inders,  351,  356, 

365. 
effect  of,  in  creating  tenancy  in  common,  10. 

EESTRICTIONS,  on  testamentary  power,  731  n. 

REVERSION, 

devise  over  of,  following  gift  to  several,  whether  raises  cross-remainders,  362. 
See  KemaiNdeh — Default  op  Isstje. 

REVOCATION, 

by  later  will,  703  n. 

American  statutes  as  to,  783  n.,  et  seq. 

no  revival  of  earlier  will,  796. 

EHODE  ISLAND  STATUTES, 
joint  tenancy,  1  u. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
power  to  raiike  a  will,  733  n. 
dower  and  election,  736  n. 
estates  pur  mdre  me,  devisable,  739  n. 
charitable  uses,  742  n. 
what  estate  devisable,  id. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 

convicts,  745  n. 
sanity  of  testator,  746  u. 
testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n.  • 

of  testator,  767  n. 
position  of,  769  n. 
attestation  of  wills,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
creditor  as  witness,  781  n. 
gift  to  witness,  780  n. 
revocation  by  marriage,  783  n.,  789  n. 

and  issue,  784  n. 

after-born  child,  id.,  789  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  795  n. 

cancellation,  &c.,  id. 
general  devise  passes  whole  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 
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"  SAME," 

devise  <of  "  estate  to  A  for  life,  after  his  death  the  same  to  B,''  B  does  not  take- 
in  fee,  42. 

SANITY,  required  by  American  statutes,  745  n. 

SEAL,  American  statutes  as  to,  763  n. 
insufficient  attestation,  768  n. 

SETTLE, 

direction  to,  how  construed  as  to  realty,  123. 

personalty,  381,  392. 
See  ExECtJTOBY  Trusts — Strict  Settlement. 

"SHARE," 

devise  of  testator's  gave  the  fee,  46. 

but  not  of  a  share  created  by  the  will,  id. 
does  not  include  accrued  share,  561. 

unless  explained  by  context,  563. 

"SHARE  AND   SHARE  ALIKE"   creates  tenancy  in  common,  10. 
SHELLEY'S  CASE,  rule  in, 

statement  of,  99.  , 

applicability  to  United  States,  100  n. 

Vermont,  id.  ' 

Pennsylvania,  102  n. 
Illinois^  103  n. 
Maryland,  105  n. 
not  applicable  to  executory  trusts,  122. 
is  a  rule  of  law,  not  of  construction,  id. ;  but  see  78. 
only  applies  to  limitations  by  way  of  remainder,  100. 
applies  to  copyholds,  110. 

freeholds  pur  autre  vie,  id. 

and  personSlty,  376. 
limitations  must  be  by  same  instrument,  110. 

whether  applies  to  limitations  under  deeds  creating  and  executing  power.  111, 
estate  to  ancestor  and  heir  must  be  of  same  quality,  id. 
immaterial  that  one  limitation  is  clothed  with  trust,  112. 
any  estate  of  freehold  sufficient  to  coalesce  with  limitation  to  heirs,  id. 
estate  of  freehold  may  be  express  or  implied,  113. 
words  negativing  application  of  rule  of  no  effect,  115. 
nor  interposition  of  trustees  to  preserve,  116. 
immaterial  that  heirs  described  by  another  term,  id. 
limitation  to  heirs  of  body  may  be  by  implication,  117,  118. 
direction  that  heirs  shall  take  by  purchase  ineffectual  to  prevent  application  of,. 

118. 
applies  where  limitation  to  heirs  contingent,  id. 

whole  estate  may  be  vested,  though  limitation  to  heirs,  taken  by  itself,  would  he- 
contingent,  id. 
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limitation  must  be  to  heirs  of  body  of  person  taking  freehold,  119,  120. 

to  wife  for  life,  remainder  to  the  heirs  of  the  body  of  husband  and 
wife,  119. 

husband  and  wife  by  entirety,  remainder  to  the  heirs  of  their' 
bodies,  120. 
how  applies  in  limitations  of  freehold  to  two,  remainder  to  the  heirs  of  body  of 

one,  120. 
practical  bearings  of,  explained,  135. 

estates  intervening  between  freehold  and  limitation  to  heirs,  how  affected,  137. 
instances  of  effect  of  operation  of,  id. 

See  Absolute  Interest — Estate  Tail — Executoky  Trust — Husband 
AND  Wipe. 

SIGNATURE,  statutes  as  to,  763  n. 
SOUTH  CABOLINA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  21  n.,  48  u.,  801  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  721  n. 
foreign  wills  and  probate,  724  n.,  727  n. 
probate  required,  when,  729  n. 
restriction  of  gift  to  bastard,  &c.,  734  n. 
dower  and  election,  735  n.,  736  n. 
estates  p«r  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740  n. 
devise  to  corporations,  id. 
after-acquired  realty,  744  n. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  751  u. 
married  women,  testamentary  capacity  of,  755  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
attestation  of  wills,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  u. 

executor  as  witness,  782  n.  , 

revocation  by  marriage  and  issue,  784  n.,  789  u. 

birth  of  issue,  784  n. 

after-born  child,  id.,  789  n. 

subsequent  will,  codicil,  &c.,  791  u.,  795  n. 

cancellation,  &o.,  id.,  id. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  805  n. 

SOLDIERS  AND  SAILORS,  wills  of,  773  n. 

2l 
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SON,  when  a  word  of  limitation,  189. 
See  Child. 

SPECIFIC  DEVISE,  under  old  law,  450  n. 

proceeds  of  land  directed  to  be  sold  for  a  specific  purpose  is,  454  n. 

"  STOCK,"  devise  to  A  and  his,  gives  a  fee,  30. 

STKICT  SETTLEMENT, 

limitations  in,  when  directed,  123. 

direction  to  make,  how  carried  out,  134. 

usual  limitations  not  departed  from,  135. 

nor  protectors  appointed,  135. 

expression  of  intention  to  make,  does  not  control  direct  devise  to  A  for  life,  with 

remainder  to  the  heirs  of  his  body,  172. 
mode  of  limiting  chattels  to  go  along  with  freeholds  in,  392. 

SUBSTITUTION, 

of  issue  for  deceased  parents;  so  held  under  joint  gift  to  parent  and  issue,  387. 
clause  of,  does  not  let  in  children  of  objects  dead  at  date  of  will,  628. 
unless  such  objects  be  personce  designatcB,  639. 
gift  by,  how  affected  by  failure  of  original  gift,  689. 
See  Children — Death — Failtjbe. 

SUCCESSIVELY, 

devise  to  first  and  other  sons  and  their  heirs  successively  creates  estate  tail,  254. 

"  SUCCESSOES,"  devise  to  A  and  his,  gives  fee,  30. 

"  SUCH,"  242  n.,  637. 

"  SUKVIVOE," 

not  construed  as  "  other,"  without  aid  from  the  context,  538-547. 

either  to  include  objects  already  dead,  or  subsequently  horn,  539. 
although  elsewhere  associated  with  "  other,"  542. 
or  the  event  is  death  combined  with  a  collateral  event,  544. 
construed  as  "  other,''  where  there  is  an  ulterior  gift  over  on  the  death  of  oM  in  a 
given  manner,  ,547. 

but  not  in  residuary  gift,  550 ;  and  see  559. 
readiness  of  courts  to  construe,  as  "other,"  334  n.,  549., 
cases  in  which  "  survivor "  has  been  construed  "  other,"  549,  et  seq. 

after  estate  tail,  556. 
not  read  "  other,"  if  gift  thereby  becomes  too  remote,  334  n.,  559. 
"  slirpital  "  construction,  554. 
See  SuEvivoKS. 

SUBVIVOilS, 

To  what  period  gut  to,  following  a  previous  absolute  gift,  is  to  be 

REFERRED,  < 

1.  Where  the  gift  is  not  expressly  contingent, 
(o)  Immediate  gift, 

at  the  testator's  death,  572. 

notwithstanding  charge  of  annuities,  573. 
(6)    Where  the  gift  is  not  inmediate, 
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formerly  referred  to  testatoi-'s  death  as  well  in  gifts  to   individuals, 
573-578. 

as  to  classes,  578. 
except  where  subject  of  gift  was  the  produce  of  a  future  sale,  580. 
or  another  gift  to  survivors  expressly  referred  to  period  of  distribution 
582,  583. 
Now  referred  to  the  period  of  distribution  as  to  personalty  (Cripps  v.  Wolcott), 
5857588. 

whether  such  period  be  the  death  of  the  testator,  or  the  determination 

of  the  previous  interest,  i.  e.,  whichever  happens  last,  588. 
and  as  to  real  estate.,  579,  589. 
exceptions  to  the  rule, 

where  general  gift  to  survivors  is  explained  by  special  one,  598. 
ultimate  gift  over  if  all  die  under  twenty-one,  id.,  600. 
issue  of  "survivors"  is  substituted  in  place  of  parents  who  may 
die,  590. 
or  other  gift  over  on  death  of  any  of  the  "  survivors,"  id. 
2.   Where  the  gift  is  expressly  contingent, 
(a)  Where  the  gift  is  not  immediate, 

not  indefinite,  but  confined  to  period  of  distribution,  as  the  death  of  the 

tenant  for  life,  590. 
except  where  primary  gift  is  contingent  on   the  event  corresponding, 
to  the  gift  over,  593. 
(6)  Where  the  gift  is  immediate, 

referred  to  testator's  death,  ultimate  gift  over  being  in  case  all  died  before 
testator,  592. 
{c)  Whether  if  contingency  happen  before  the  period  of  distribution  legatee 
must  survive  that  period,  592. 
where  gift  is  of  the  "  share"  of  deceased  legatee,  595. 
or  of  the  whole,  id. 

in  either  case  legatee  must  survive  testator,  id. 
"survivor"  must  survive  period  of  distribution  where  there  is  ultimate 
gift  over  on  death  of  all  before  that  period,  596. 
(d)  Of  two  events,  referred  to  event  personal  to  legatee  in  preference  to  pe- 
riod of  distribution  not  being  personal,  598. 

aforliorivrhere  primary  gift  is  contingent  on  the  personal  event,  600. 
secus,  where  ultimate  gift  over  on  death  of  all  before  period  of  dis- 
tribution, id. 

WHERE  PRIOE  GIFT  IS  FOE.  IIFE  ONXT, 

period  of  survivorship  is  indefinite,  602. 

especially  where  there  is  a  final  gift  over  on  death  of  the  last  survivor,  601. 
gift  to,  not  necessarily  inconsistent  with  tenancy  in  common,  572,  590. 
devise  to  A  and  B  and  their  heirs  and  the  survivor,  construed  to  make  the  in- 
heritance joint  leaving  the  freehold  several,  602. 
devise  to  A  and  B  and  the  survivor,  equally  between  them  and  their  heirs,  held 

survivor  to  share  equally  with  the  heirs,  603,  sed  quosre. 
See  SiTRVivoESHiP — AccEUED  Shaee — Death. 
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SUEVIVORSHIP, 

not  inconsistent  with  tenancy  in  common,  572,  590. 

but  in  devise  of  tlie  inheritance  to  several  as  tenants  in  common,  words  of 
survivorship  sometimes  confined  to  the  inheritance,  602. 
"  with  benefit  of,"  how  construed  with  reference  to  the  period  of  survivorship,  576, 

602. 
as  affecting  accruing  shares,  560,  et  seq. 

T. 

TENANT  IN  TAIL, 

after  possibility,  &c.,  woman  not,  till  nine  months  expired  from  husband's  de- 
cease, 122. 

chattels  limited  simply  to  go  along  with  freeholds,  vest  absolutely  in,  on  birth, 
394. 

See  AiiiENATiON — Estate  Tail — Chattel. 

TENNESSEE  STATUTES.  / 

joint  tenancy,  2  n.  ' 

devise  of  fee  without  words  of  inheritance,  48  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

foreign  wills  and  probate,  724  n.,  726  n. 

dower  and  election,  736  n. 

homestead  laws,  740  n. 

devise  to  corporations,  741  n. 

after-acquired  realty,  744  n. 

devise  by  or  to  aliensj  id.  • 

testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
.married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  772  n. 
revocation  by  after-bom  child,  789  n. 

parol,  791  ii.,  792  n.,  795  n. 

cancellation,  &c.,  791  n.,  795  n. 

contract  of  sale,  798  n. 
general  devise  passes  whole  estate,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

TESTAMENTARY  EXPENSES,  what,  524  n. 

TEXAS  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 
foreign  wills  and  probate,  727  n. 
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TEXAS  STATUTES  (Continued.) 
forced  heirs,  734  n. 
dower,  735  n.,  739  n. 
estates  pwr  autre  vie  devisable,  739  n. 
homestead  laws,  740  n. 
what  estate  devisable,  742  n. 
afler-acqnired  realty,  744  n. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupaitive  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  768  n.,  772  n. 
soldiers'  and  sailors'  wills,  772  u. 
gift  to  witness,  776  n.,  782  n. 
revocation  by  birth  of  issue,  784  n.,  790  n. 

after-born  child,  id.,  id. 

subsequent  will,  codicil,  &c.,  781  n.,  785  n. 

cancellation,  &c.,  id.,  id. 
general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 
THEN,  restriction  of  limitation  in  default  of  issue,  330. 

TRUSTEES, 

"use"  and  "trust"  used  indifferently,  53. 

estate  of,  determined  by  character  of  trust,  52,  67. 

direct  words  of  gift,  54,  78,  79. 
commences  when  purposes  of  trust  require,  72. 
terminates  when  they  are  accomplished,  57  n.,  70,  71,  72. 
statute  of  uses  as  affecting'  devise  to,  50. 

executes  passive  trusts,  52  n. 
trusts  to  convey,  id. 

permit  receipt  of  rents,  id.,  56 
not  trusts  of  personalty,  52  n. 

nor  for  separate  use  of  married  woman,  52  n.,  (but  see  57,  88.) 
ending,  however,  with  coverture,  57  n. 
for  a  class  yet  incomplete,  53  n. 
for  charities,  id. 

to  lease  and -collect  rents,  52  n.,  64,  65. 
permit  receipt  of  net  rents,  58. 
receive  rents  and  pay  taxes,  66. 

or  taxes  and  repairs,  55. 
receive  and  apply  rents,  55,  56. 
apply  rents  and  proceeds  of  mature  timber  in  payment  of 

debts,  68. 
apply  rents  for  maintenance,  56,  88. 
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TRUSTEES  (Chntirmed.) 

nor  a  trust  to  sell,  58,  59. 

other  than  naked  power  of  sale,  59  n. 
nor  for  several  "  and  the  surjVivor    *    *    to  be  conveyed  accord- 
ingly," 60. 
nor  where  debts  are  charged,  61. 
nor  to  preserve  contingent  remainders,  57,  82. 
in  trust  to  raise  money  for  debts  in  case  personal  estate  deficient,  where  the 
personalty  is  deficient,  61,  62. 
and  where  the  contingency  of  the  personal  estate  being  insufficient  is 
not  expressed,  whether  it  prove  insufficient  or  not,  id. 
to  them  in  trust  with  power  of  granting  leases  for  indefinite  terms  (upon  the 

context),  64,  65. 
to  them  with  power  to  accept  surrenders  of  leases,  68. 
appointment  of  "  trustees  of  inheritance,"  69. 

trustees  "  so  far  as  necessary  to  perform  the  trusts,"  id. 
"  to  see  justice  done,"  id. 
appointee  of  use  takes  legal  estate,  independently  of  his  duties  as  trustee,  72. 
under  devises  of  copyholds  to  them  to  use  of  or  in  trust  for  A,  73. 
same  as  to  leaseholds,  74. 
tahe  legal  estate  in  fee-simple  > 

in  cases  where  purposes  of  trust  could  not  be  satisfied  by  limited  estate,  79. 
as  where  successive  life  estates  for  separate  use,  79,  80. 
where  devise  includes  other  property  in  which  trustees  take  legal  estate,  85. 
where  there  are  contingent  remainders,  quoere,  82,  83,  84. 
take  legal  estate  during  limited  period  only  under  demses 

to  them  in  trust  to  secure  annuity,  and  for  children  during  minority,  and 
then  to  children,  54,  71. 

in  trust  for  minor,  and  to  be  transferred  to  him  at  twenty-one,  54, 72. 
upon  trust  to  let  and  pay  debts,  &c.,  and  after  payment,  to  A,  55. 
in  trust  to  apply  rents  during  life  of  A,  and  afterwards  in  trust  for  B,  70. 
to  pay  debts  and  legacies,  75. 
to  raise  a  sum  of  money,  76,  77. 
reduced  by  context  to  definite  duration  less  tlian  fee,  78. 
but  not  to  indefinite  chattel  interest,  78,  79. 

upon  trust  to  preserve  contingent  remainders  if  no  other  purpose  to  be 
satisfied,  82,  83,  84. 
take  no  estate  under  devise  of  equitable  estate  to  use  of  them  in  trust  for  A,  75. 

efiTect  in  such  a  case  of  imposing  an  active  duty  on  the  trustees,  id. 
ySiMce  the  stat.  1  Vict.,  u.  26. 

what  estate  trustees  take,  86,  87,  88,  802. 


u. 

ULTERIOR  GIFT— (See  Gift  Over— Pailube, 

USB,  "use  and  income"  carry  estate,  34  n. 
and  "  trust "  used  indifierently,  53. 
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"USE  AND  DISPOSAL  DTJEING  HEE  LIFE,"  with  remainder  over  in  "  what 

remains  undisposed  of"  gives  only  life  estate,  22  n. 
USES  AND  TEUSTS,  see  Tbtjstee. 

V. 

VEEMONT  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

foreign  wills  and  probate,  726  n. 
dower  and  election,  736  n. 
estates  pur  avire  vie  devisable,  739  n. 
homestead  laws,  740  n. 
after-acquired  realty,  744  u. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
sealing  of  wills,  764  n. 
competency  of  witness,  776  n. 
attestation  of  wills,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  sis  witness,  781  n. 
revocation  by  birth  of  issue,  784  n. 

after-born  child,  id.,  790  n. 

omission  of  chUd,  785  n.,  790  n. 

subsequent  will,  codicil,  &c.,  795  n. 

cancellation,  &c.,  id. 
lapse — children  ofissue  dying  in  testator's  lifetime,  805  n. 

"  VESTED,"  gift  over  on  death  before,  to  what  period  referred,  668. 

VIEGINIA  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  u. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  721  n. 

foreign  wills  and  probate,  726  n. 

forced  heirs,  734  n. 

dower,  735  n. 

estates  pur  autre  vie  devisable,  739  n.,  747  n. 

charitable  uses,  742  n. 

what  estate  devisable,  id. 
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VIRGINIA.  STATUTES  (Continued.)  -'" 

after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id^ 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  n.  ^ 

married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
sealing  of  wills,  763  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
acknowledgment  of,  768  n. 
position  of,  769  n. 
holograph  wUls,  767  n. 
power  of  appointment,  execution  of,  773  n. 
attestation  of  wills,  id. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  u. 
executor  as  witness,  782  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n.,  790  n. 

after-born  child,  id.,  id. 

omission  of  child,  785  n.,  790  n. 

subsequent  will,  codicil,  &o.,  792  n.,  795  n. 

cancellation,  &c.,  792  n. 

contract  of  sale,  798  n. 
, revival  of  revoked  will,  797  n. 
will  speaks  from  what  time,  798  u. 
lapse,  799  n. 
general  devise  passes  leaseholds,  id. 

executes  power,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

w. 

WEST  VIRGINIA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
force  of  English  statutes,  722  n. 
lex  loci  as  affecting  eiecution,  723  n. 
foreign  wills  and  probate,  726  n. 
what  estate  devisable,  741  n. 
charitable  uses,  742  n. 
after-acquired  realty,  744  u. 
devise  by  or  to  aliens,  id. 
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WEST  VIRGINIA  STATUTES  (Continued.) 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  u. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
acknowledgment  of,  768  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  773  n. 
power  of  appointment,  execution  of,  id. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage,  78o  n. 

birth  of  issue,  784  n. 

after-born  child,  785  n.,  790  n. 

omission  of  child,  id.,  id. 

subsequent  will,  codicil,  &c.,  792  n.,  796  n. 

cancellation,  &c.,  id.,  id. 

contract  of  sale,  798  n. 
revival  of  revoked  will,  797  n. 
lapse,  799  n. 
general  devise  passes  leaseholds,  id. 

executes  power,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

WILD'S  CASE, 
rule  in,  174. 
whether  applicable  to  bequests  of  personal  estate,  184. 

See  Children. 

WILLS,  power  to  make,  721  n.,  731  n. 
history  of,  731  n. 

WISCONSIN  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 

rule  in  Shelley's  Case,  99  n. 

foreign  wills  and  probate,  725  n.,  727  n.,  729  n. 

probate  required,  when,  729  n. 

dower,  738  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

after-acquired  realty,  744  n. 

devise  by  or  to  aliens,  id. 

sanity  of  testator,  746  n. 

testamentary  age,  750  n. 

guardian,  appointment  of,  752  n. 
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WISCONSIN  STATUTES  {Continued.) 

married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  id. 
position  of,  769  n. 
attestation  of  wills,  773  n. 
soldiers'  and  sailors'  wills,  774  n. 
competency  of  witness,  775  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
revocation  by  birth  of  issue,  784  n. 

after-born  child,  id.,  790  n. 

omission  of  child,  785  n.,  790  n. 

alteration  of  circumstances,  792  n. 

subsequent  will,  codicil,  &c.,  796  n. 

parol,  id. 
general  devise  executes  power,  800  n. 

passes  whole  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

WITNESS, 

competency  of,  769  n. 
gift  to,  776  n. 
creditor  as,  781  n. 
executor  as,  782  n. 

WORDS,  how  construed,  704,  et  seg. 

WBITING,  statutes  requiring  wills  to  be  in,  7|55  n. 


